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CASES 

AEGUED AND DETERMINED 



UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



KIRTLEY V. HOLMES. 

(Circuit Court of Appeals, Sixth Circuit February 12, 1901.) 

No. 837. 

1, Corporations— CoNSTiTUTioNAL Liabilitt of Btockholdbrs— Enforcbmbnt 

IN OtHKH JURISmCTIONS. 

Under Const. Ohio, art. 13, § 3, providing tliat "dues from corporations 
shall be securéd by such Individual liability of the stoclîholdera, and 
other means, as may be prescrlbed by law; but In ail cases each stock- 
holder shall be liable over and above the stock by him or her owned, and 
any amount unpaid thereon, to a furtber sum at least equal in amount 
to such stock," — a contraetual liability exists upon the part of every 
stocliholder in an Ohio corporation to its creditors, in case of Its insol- 
vency, at least equal to the amount of his stocli, which may be enforced 
In the fédéral courts against a stocliholder domiciled in another jurls- 
dlction, where the évidence in the case shows the insolveney of the corpo- 
ration, that its Indebtedness exceeds the stoekholder's liability, and that 
assessments hâve been made by a court of Ohio, under its statutes, 
against domestie stockholders, to the fuU amount of their liability, so as 
to make It fully appear that the foreign stockholder will not be unjustly 
discriminated against. 

2. SAME — SUITS BY Rî3CKIVKR. 

Rev. St. Ohio, §§ 3258-3260, provide, in aecordance with the provisions 
of the State constitution, that stockholders in corporations shall be indi- 
vidually liable to creditors in an amount equal to their stock; that such 
liability shall be enforced in an action in behalf of ail creditors and 
against ail stockholders, in which the court shall détermine the amount 
payable by each person liable on ail the indebtedness of the corporation, 
and shall render judgment therefor against ail stockholders served. The 
suprême court of the state has held such suit to be équitable in its 
nature, and one in which it Is proper for the court, under the statutes of 
the state, to appoint a receiver to coUect the amounts for which judg- 
ment has been therein rendered. Held, that it was also within the power 
of such court to authorize its receiver to bring suits against stockholders 
domiciled in other jurisdietions, and that a fédéral court in another Juris- 
diction should, on the principle of comity, recognize his right to main- 
taln an action therein in behalf of ail creditors to enforce the liability of a 
stockholder domiciled within its jurisdiction to an amount proportionate 
to that which domestie stockholders hâve been required to pay. 
8b Fbderal Courts— Jdhisdiction— Suit to Sobject Lands of Décèdent. 

Where the statutes of a state permit a creditor to follow the lands of a 
décèdent In the hands of his helrs, or when conveyed to others than bona 
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flde purchasers for value, and it Is shown that there are no debts of the 
estate other than the one sued on, and that it has no property except 
lands whlch bave been conveyed by the helrs to the widow of the décè- 
dent without considération,: a fédéral court, may entertain a suit in equity 
by a creditor to establlsh hls' clalm against the estate, and enforce the 
same against such lands, subject to such rights of dower or homestead 
as are glven the -wldow thei;eln by the gtate statutes. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Kentucky. 

This case origlnated In the attempt of John B. Holmes, a receiver appointed 
foi* the purpose sof collecting the stockholders' llablllty of the Commercial 
Bank of Cincinnati, an insolvent corporation, to enforce the llability alleged 
to bave been incurred by one John M. Kirtley as a stockholder in said banlj. 
It appears that on the 27th day of March, 1895, the Commercial Bank made 
an assignment for the benefit of its credltors under the laws of the state of 
Ohio. On the day following, one Albert Berger filed hls pétition in the court 
of common pleas of Hamilton county, in said state, in behalf of himself 
and other credltors of said bank, against the stockholders, for the purpose 
of recovering the additional stockholders' llablllty under the Ohio constitu- 
tion and statutes.. On référence to a master, an accounting was taken of the 
amonnt of stock held by stockholders, the amount of claims of creditors, and 
the amount due each. On the 24th of April, 1886, a report was filed by the 
référée setting forth the names of the stockholders, the number of shares 
held by éaeh, the names of credltors, and the amount of claims held by each: 
John M. Kirtley, it was alleged, was the owner of 120 shares of said stock, of 
the par value of ?6,000. He was an original party to the suit, served with 
process, but havlng died in February, 1896, at hls domicile in Covington, 
Kenton county, Ky., a conditional order of revlvor was Issued In the case on 
the lOth day of April, 1896, finding that Elizabeth M. Kirtley and Jerry H. 
Kirtley had been appointed, respectlvely, administratrix and administrator 
of said estate; and it was ordered that the action be revlved as against said 
représentatives by publication, and afterwafds, the publication having been 
made, the court undertook to order the cause revlved in the name of said 
représentatives. Afterwards, on the Sth day of July, 1886, a judgment was 
entered on the report of the référée, finding the Insolvency of the corporation; 
also the claims of creditors, amounting at the time of the failure to ?840,- 
388.38, from whlch was to be deducted the proceeds of certain collatéral secu- 
rity, leavlng $632,774.45 due the gênerai credltors of the bank. The court 
, found the assets of the bank,' bther than those pledged as collatéral security, 
to be suïHcient to pay not to exceed 50 per cent, of the Indebtedness, and that 
not less than $381,104.63 would remain unpaid after the application of ail 
the assets of the bank to the payment of its llabillties. The court thereupon 
foTind that it would be necessary to levy an assessment upon the stockholders 
of said corporation to pay said indebtedness. Further, that there were 6,500 
shares, of the par value of $50 each, outstanding at the time of the failure of 
the bank, representlng $328,000; that, of thèse shares, 665 were held by 
persons not withln the jurisdiction of the court, and 1,085 shares by persons 
Insolvent, leavlng 4,800 shares held by persons who were solvent and wlthin 
the jurisdiction of the court, amounting to $240,000. And the court found 
that the assessment to be levled upon each stockholder should be equal to 
the par value of the shares of stock held by each, and that the proceeds 
arlslng from such assessment would be insufficient to pay the balance due 
upon the uneontested claims against said bank, and much less than enough 
to pay the claims allowed by the court. An assessment was made, and judg- 
ment rendered accordingly. Among other stockholders, the court undertook 
to adjudge that Elizabeth M. Kirtley and Jerry H. Kirtley, as administratrix 
and administrator, respectlvely, of the estate of John M. Kirtley, deeeased, 
should be assessed in the sum of $6,457; and the parties held liable wete 
ordered to pay their several assessments withln 30 days to the receiver, and 
this further order was made: "Upon motion of the plaintiffi and the cross 
petitioners herein, the court doth hereby appoint John R. Holmes receiver 
herein, and does authorize and direct said John K. Holmes, as such receiver. 
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to collect and reeeîve from the défendants the amounts assessed against 
them, and to take ail steps that may be necessary for that purpose, including 
the employment of counsel, the commencement of actions In this or any 
other court, whenever it may be necessary to make collections, as well from 
the défendants herein as from those who are net withln the jurisdictlon of 
the court, or from those whose property has been attached herein. Said 
John E. Holmes, receiver, before entering upon his duties as sueli receiver, 
shall give bond, conditioned according to law, in the sum of §100,000, and 
otherwise qualify himself by taking the oath of office." And said receiver 
was ordered to pay the costs of the action, the fee of the master, and to bring 
the remainder of the moneys eoming into Ws hands into court for final dis- 
tribution. 

John R. Holmes, the said receiver, thereupon gave bond and proceeded 
to exécute the duties of his office, and, among other things, Instituted 
the présent action in the circuit court of the United States for the dis- 
trict of Kentucky. In the bill allégations were made of the facts above 
stated as to the assessment by the order of the court of common pleas of 
Hamilton county, Ohio, with a statement of the proceedings leading up to 
the same. The bill also contained allégations as to the amount of outstand- 
Ing indebtedness, and the conséquent necessity of assessing each and every 
stoekholder for the full amount of his stock. It also alleged the ownership 
of said 120 shares by John M. Kirtley during his lifetime, his death and ap- 
pointment of his said représentatives, proof of the claim, and refusai of the 
administratrix to allow and pay the same. It also alleged that said Kirtley 
vras the owner of certain real estate in the oounty of Kenton, city of Covlng- 
ton, and state of Kentucky; that the Personal estate of said Kirtley was 
Insufficient to pay his debts; that the real estate of said Kirtley had been 
transferred by his children, vfho were défendants In the bill, to their mother, 
Elizabeth M. Kirtley; and that said transfer was not for a valuable consid- 
ération, and yvas fraudaient as against the creditors of said John M. Kirtley. 
Also contained other allégations, not necessary to récite in this connection, 
and sought to subject said real estate to the payment of the claim of said 
receiver. Issues were .ioined by answers ffied by the administratrix and the 
helrs of said John M. Kirtley, deceased. Upon the trial certain stipulations 
were flled in the court to wit: "It is stipulated between the counsel in this 
case: That an action was commenced in the court of common pleas of 
Hamilton county, state of Ohio, by Albert Berger, on behalf of himself and 
other creditors of the Commercial Bank of Cincinnati, Ohio, against the said 
bank and ail of the stockholders thereof withln the jurisdictlon of said court, 
to assess the additional statutory liabllity upon said stockholders under the 
constitution and statutes of the state of Ohio. That John M. Kirtley, a rési- 
dent of the state of Kentucky, was originally made a party défendant to the 
said suit and served with process, and filed his answer therein. That said 
John M. Kirtley died on the 23d day of February, 1896, domiclled in the state 
of Kentucky, and between that date and the 16th day of June, 1896, an entr.y 
was made in said cause suggesting the death of said John M. Kirtley, and 
substituting the défendant Elizabeth M. Kirtley, administratrix of his estate, 
who had been appointed administratrix by the proper court in Kenton county, 
state of Kentucky. That the said Elizabeth M. Kirtley, administratrix, was 
never served with summons or other process in said case; but an advertise- 
ment was published in a newspaper withln said Hamilton county, state of 
Ohio, under and in accordance with the statutes of said state, serving her, 
or purporting to serve her, by what Is known as 'constructive process,' and 
that was the only means adopted to make her a party défendant to the suit. 
And said Elizabeth M. Kirtley, administratrix, never appeared in said cause, 
and was never a stoekholder in said Commercial Bank in any capacity other- 
wise than as the title to the stock alleged to hâve been held by John M. 
Kirtley may hâve passed to her by law as his administratrix, and thereafter, 
to wit, on the 6th day of July, 1896, the decree In said cause, a eopy of which 
Is attached to her answer herein, was entered on the journals of said court, 
and that is the same decree that is meutioned in the bill of complaint in 
said cause. It Is hereby stipulated and agreed between counsel for the re- 
spective parties to this cause to be a fact that there are no liabilitles or 
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claims against the estate of John M. Kirtley, deceased, other than that set 
forth In the bill herein, and that there Is no real or Personal property now 
belonging to the estate of sald décèdent, other than that described In said 
bill." 

TJpon trial the court found in favor of the receiver, ordering the real estate 
In question to be sold, to reverse which decree thls appeal is prosecuted. 

C. B. Matthews, for appellants. 

H. D. Peck and S. D. Eouse, for appellee. 

Before LUETON, DAY, and SEVERENS, Circuit Judges. 

DAY, Circuit Judge, after stating the foregoing facts, delivered 
the opinion of the court. 

The principal question in the case is as to the right to enforce the 
so-called "stockholders' liability" arising under the constitution and 
laws of the state of Ohio in a court of the United States in a state 
other than the one in which the liability arose. The stockholders' 
liability in the state of Ohio is created primarily by the constitution 
of the state. Article 13, § 3, of the constitution of Ohio provides: 

"Dues from corporations shall be secured, by. such indlvidual liability of 
the stockholders, and other means, as may be prescribed by law; but, in ail 
cases, each stockholder shall be liable over and above the stock by him or her 
owned, and any amount unpaid thereon, to a fiurther sum, at least equal in 
amount to sueh stock." 

For the purpose of giving effect to this constitutional provision 
the législature of Ohio has passed certain statutes. Section 3258, 
Eev. St. Ohio, provides: 

"The stockholders of a corporation which may be hereafter formed, and 
sueh stockholders as are now liable under former statutes, shall be deemed 
and held liable, in addition to their stock, in an amount equal to the stock 
by them subscrlbed, or otherwise acquired, to the creditors of the corporation, 
to secure the payment of the debts and iiabilities of the corporation." 

Section 3259 provides: 

"The term 'stockholders' as used in the pieceding section shall apply not 
only to such persons as appear by the books of the corporation to be such, 
but to any équitable owner of stock, although the stock appears on the books 
in the name of another." 

As to the manner of enforcing such liability, it is provided in 
section 3260: 

"A stockholder or créditer may enforce such liability by action jointly 
against ail the holders or owners of stock, which action shall be for the benefit 
of ail the creditors of the corporation, and against ail persons liable as stock- 
holders; and in such action there shall be found and determlned the amount 
payable by each person liable as stockholder on ail the indebtedness of the 
corporation, in which adjudication no costs shall be taxed to nor coUected of 
any stockholder to an amount which together with the amount to be paid on 
said indebtedness, will exceed the amount of the stock on which he is liable, 
provided, that in any such action the plaintifC may file in the court a swom 
statement that a stockholder or stockholders or the légal représentatives of 
a deceased stockholder hâve not been summoned, giving their résidence if 
kHown, and that It is Impractlcable to secure service of sommons upon such 
stockholders or such légal représentatives of a stockholder, and remltting 
from the claims of the plaintiff or of other creditors consenting, so much 
as may be found payable by such stockholders not served with sommons 
except those who may be insolvent or uon-resident of the state, and judg- 
ment shall be rendered against the stockholders who hâve been served with 
Bummons, for the pro rata amount for which they would be liable if ail sol- 
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vent stockholders résident of the state were served with summons; and 
when a créditer lias prosecuted against a corporation an action of [at] law 
iDegun before any action to enforce the stoclîliolders' liabllity, and bas recov- 
ered final judgtnent only after sucb an action to enforce tbe stockholders' 
liability bas heen prosecuted to a final decree in the court in which the 
action was commeneed, such judgment créditer may bring a like action 
against the stockholders of the corporation to enforce such judgment at any 
time wltbin four years after the recovery of bis said judgment, but the stock- 
holders shall not be liable for any amount in excess of that provided in sec- 
tion thirty-two himdred and flfty-eigbt." 

Before the passage of section 3260 the suprême court of Ohio, 
passing upon the constitution and a statute enacted in practically the 
terms of the constitution, without providing the method of enforcing 
the liability more specifically, held that the stockholders' liability 
created by the constitution and laws of Ohio is not a primary re- 
source or fund for the payment of the debts of the corporation, but 
is collatéral and conditional to the principal obligation which resta 
on the corporation, and is to be resorted to by the creditors only in 
case of the insolvency of the corporation, or where payment cannot 
be enforced against it by ordinary process; that an action to enforce 
such liability must be brought for the benefit of ail the creditors 
against ail the stockholders; that no creditor can acquire priority 
by undertaking to institute a sépara te suit for his own benefit; that 
the provision inured to the beneflt of ail the creditors, and the rem- 
edv must be songht for the common benefit of ail. Wright t. Mc- 
Cormack, 37 Ohio St. 87; Umsted v, Buskirk, 17 Ohio St. 114. The 
right of action arising under the constitution of the state of Ohio 
and the statutes passed in pursuance thereof, while it may be re- 
garded in some sensé as a statutory action, does not wholly arise 
therefrom, but rather from the constitutional provision for the bene- 
fit of creditors of corporations, declaring that stockholders shall be 
liable, at least, in an amount equal to the stock held by them. This 
right created by the constitution could be enforced in the absence 
of a statute. It is a right arising from the contract which every 
stockholder makes, upon becoming such, with the creditors of the 
corporation. TJnder such a constitution, and laws passed in pur- 
suance thereof, creditors hâve a right to look not only to the liability 
of the corporation, but to the personal liability of the stockholders, 
which is incurred, no less than the corporate obligation, whenever 
any debt is created. It is in fact a liability upon contract. This 
was distinctly ruled in Brown v. Hitchcock, 30 Ohio St. 667. The 
suprême court of the United States bas taken the same view of the 
nature of the liability under such constitutions and statutes. Whit- 
man v. Bank, 176 U. S. 559, 20 Sup. Ct. 477, 44 L. Ed. 587,— a case 
arising under the constitution of Kansas, providing that: 

"Dues from corporations shall be secured by Individual liability of the 
stockholders to an additional amount equal to the stock owned by each stock- 
holder, and sucb other means as shall be provided by law." 

Under the statutes passed in Kansas a right of action is given in 
favor of any creditor against a stockholder, and not by one common 
action by ail creditors against ail stockholders, as is the case in 
Ohio. Nevertheless the nature of the liabilitv is the same as under 
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the Ohîo constitution and laws, and is no less contractual in its 
nature. Such is also the liolding of tlie suprême court in Flash v. 
Conn, 109 U. S. 371, 3 Sup. Ct. 263, 27 L. Ed. 966; of the court ol 
appeals in New York in the case of Howarth v. Angle, 162 N. Y. 179, 
56 N. E. 489, 47 L. E. A. 725; and of the suprême court of Massa- 
chusetts in the late case of Howarth v. Lombard, 175 Mass. 570, 56 
N. E. 888. In Hawthorne v. Calef, 2 Wall. 10, 17 L. Ed. 776, it was 
decided that the obligation was contractual in the sensé that it is of 
constitutional right, and no subséquent statute can impair the obli- 
gation of the contract. Numerous well-considered cases to the same 
effect are collected in the opinion of Justice Knowlton in Howarth 
V. Lombard, supra. When tiie obligation is created by an Ohio cor- 
poration, a creditor has the right to rely upon the obligation im- 
posed by the constitution and laws of the state upon stockholders 
to answer to him in the event of a failure of the corporation, by 
reason of its insolvency, to meet its obligations, to an amount equal 
to the capital stock of the corporation outstanding. A stockholder, 
iu like manner, must be held to hâve taken his stock in view of the 
obligation attaching thereto to answer to the creditors in an amount 
equal to his stock. Such being the nature of the liability, it is well 
settled that such obligation will be enforced, wherever practicable, 
in a fédéral court of compétent jurisdiction. Dennick v. Railroad 
Oo.. 103 U. S. 11, 26 L. Ed. 439; Huntington v. Attrill, 146 U. S. 
657, 13 Sup. Ct. 224, 36 L. Ed. 1123; TSTiitman v. Bank, 176 U. S. 
559, 20 Sup. Ct. 477, 44 L. Ed. 587. The objection usually made to 
the enforcement of such obligations beyond the limits of the state 
creating them is either that the statutes are pénal in their nature, 
or that an attempt to enforce them upon principles of comity in other 
States would be to hold a citizen of the foreign jurisdiction to a 
greater obligation and impose upon him greater burdens than those 
which rest upon citizens of the state creating the liability. We 
hâve already undertaken to show that the obligation is contractual, 
and not pénal, in its nature. Is the remedy afforded in the courts 
of Ohio of such a peculiarly local nature that it would be inéquitable 
to undertake to enforce it in another jurisdiction? Will such en- 
forcement work a hardship and inflict an additional burden upon 
foreign stockholders? It may be admitted that, if such will be the 
effect of undertaking to enforce the liability, a court of another juris- 
diction will withhold relief. Bank v. Francklyn, 120 U. S. 747, 7 
Sup. Ct. 757, 30 L. Ed. 825. In that case Mr. Justice Gray, delivering 
the opinion of the court, said: 

"In ail the diversity of opinion In the courts of the différent states upon 
the question how far liability imposed upon stockholders in a corporation by 
the law of the state which créâtes it can be pursued in a court held beyond 
the limits of that state, no case has been found In which such a liability has 
beeu enforced by any court wlthout a compliance with the conditions applica- 
ble to it under the législative acts and judiclal décisions of the state which 
créâtes the corporation and imposes the liability. To hold that It could be 
enforced without such compliance would be to subject stockholders residing 
out of the state to a greater burden than domestic stockholders." 

In this case it must be borne in mind that no attempt is being 
made to enforce the liability in the state of Kentucky in a différent 
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or other mamier than is being done in the original decree against 
stockholders résident of the state of Ohio. No attempt is being 
made to enforce the liability on a différent principle of assessment 
than was adopted in the original case. In section 3260 of the Ke- 
vised Statutes of Ohio an action is proTided which is to be brought 
within the state for the benefit of ail creditors and against ail stock- 
holders, and in that action it is expressly provided that the amount 
shall be found and determined payable by each person liable as a 
stockholder on account of ail the indebtedness of the corporation. 
It is trtie that this section contains a provision that an assessment 
may be made upon the basis of the liability of ail solvent stockhold- 
ers résident of the state in the same manner as though ail such 
stockholders had been served with summons. Of course, the Ohio 
courts hâve the power to enforce the assessment only upon such 
stockholders as are brought within their jurlsdiétion. It would be 
futile to undertake to collect an assessment upon those beyond the 
jurisdiction. They therefore enforce the contractual obligation of the 
stockholders to the extent which is practicable, having in view the 
liability of those within the jurisdiction of the court. The Ohio stat- 
ute has not, however, undertaken to absolve other stockholders from 
their contractual obligation. That still existe. It is a right of the 
créditer. In considération of the liability of the stockholder, for- 
eign as well as domestic, crédit was extended to the corporation. 
Upon every principle of equity and justice this liability should be en- 
forced, if it can be without violating the principles of law, or un- 
justly discriminating against citizens of another jurisdiction. 

In the présent case we are not required to détermine how far the 
findings of the Ohio court as to the insolvency of the corporation, 
the extent of its indebtedness, and the amount of the assessment 
are binding upon foreign stockholders. This subject has been a 
good deal discussed in some of the cases, but in the présent case 
the decree rests not only upon the iindings of the Ohio court as to 
the matters stated, but it is alleged and proved that the corpora- 
tion was insolvent; that an assessment was required upon each 
and ail of the stockholders in an amount equal to the stock held by 
them, and the decree was rendered upon proof independent of the 
proceedings in the Ohio court. The case actually under considéra- 
tion cornes to this: Can the contractual liability of a stockholder 
in an Ohio corporation, domiciled in a foreign jurisdiction, be en- 
forced, where the proofs show an assessment in the state of the 
création of the corporation upon domestic stockholders to the full 
amount of the stockholders' liability, and the testimony discloses 
the insolvency of the corporation and indebtedness in excess of the 
stockholders' liability, and an assessment is sought of exactly the 
same character as was enforced in the original case? We think, 
in the light of principle and authority, this question must be an- 
swered in the affirmative. We flnd the obligation to be one arising 
upon contract, and its enforcement upon principles of comity, at 
least, in cases like the one under considération, to work no injus- 
tice upon citizens of a foreign jurisdiction. 

2. A further question made in the case is: Can the receiver bring 
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the, action? We think tlte order is broad enough, assuming tliat 
tlie lîourt had power to make it, to justify the prosecution of suits 
in another jurisdiction. This seems to hâve been one of the pur- 
poses for -which the receiver was appointed, and it would be a very 
narrow construction to hold that he was appointed only to col- 
lect the judgments rendered in the Ohio court. As the Ohio statute 
stood at the time the présent cause of action accrued, and until 
the act of 1900 amending section 3260 and passing certain supple- 
mentary sections, no spécifie anthority is found in the Ohio statute 
for the appointment of a receiver for the express purpose of bring- 
ing an action of this character. Nevertheless we think such au- 
thority existed. In the case of Zieverink v. Kemper, 50 Ohio St. 
208, 34 N. E. 250, it was held that a receiver may, by anthority of 
the court appointing him^ prosecute actions in his own name, as 
such receiver, to enforce payment of judgments rendered for such 
statutory liability. In speaking of the right to appoint a receiver 
in such cases, Judge Burkett, delivering the opinion, says: 

"We think there Is abundant authority In the statutes for the appointment 
of a receiver In an action to coUect the statutory liability of stocliholders, 
and that such is the usual and better practice. But the judgment against 
the several stockholders must be rendered In the original action brought by 
a créditer or stockholder as provided in section 3260, Rev. St. Such an action 
is équitable In its nature, and the statutory liability of the stockholders is 
a trust fund Inuring to the equal benefit of ail the credltors of the corpora- 
tion; and this fund Is made up from différent amounts of money, to be col- 
leeted from many différent stockholders, and to be distributed among many 
credltors, and no one créditer Is more interested in the collection than an- 
other. As no préférence ean be obtained by diligence, no one would be spe- 
eially Interested in prosecuting sults for the equal benefit of himself and oth- 
ers; and In such cases It is the usage of equlty to appoint a receiver to coUect 
and distribute the fund, under the order of the court, for the equal benefit of 
ail the credltors. The fact that the right of action is given by statute makes 
it none the less an équitable action, and belng an équitable action In its na- 
ture, requiring the service of a receiver, it is one ot those In which receivers 
hâve heretofore been appointed by the usages of equlty, as provided in section 
5587 of the Revlsed Statutes. This case also comea within the letter as v?ell 
as the spirit of the third subdivision of said section 5587, which provides that 
a receiver may be appointed 'after judgment to carry the judgment Into 
efCect." " 

It is true that in the case just quoted it is said that the judg- 
ment against the stockholders must be rendered in the original 
action. Nevertheless, the right being of an équitable nature, and 
prosecuted for the benefit of ail the creditors, it is recognized that 
a rçceiver may be appointed if the case be one where receivers are 
appointed by the usages of equity, as is speciflcally provided by sec- 
tion 5587 of the Ohio Revised Statutes. The action being for the 
benefit of ail the creditors, and having been instituted upon that 
theory in the Ohio court, which is to ascertain the amount to be 
assessed against stockholders, and the creditors entitled to the bene- 
fit thereof, we think it is in harmony with the usages of equity to 
appoint a receiver who shall, under the direction of the court, bring 
an action in order to bring into the fund sums arising from the lia- 
bility of stockholders beyond the jurisdiction of the court. The 
cause of action exists in favor of ail creditors. It may be imprac- 
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ticable to unité ail in the bringing of the action. A court of equity, 
in the exercise of its power to appoint a receiver, may well appoint 
one for the purpose of reaching such outstanding liabilities. llie 
right of such a receiver appointed in another jurisdiction to main- 
tain an action has been recognized in many well-considered cases. 
A receiver's right to sue is recognized upon principles of comity, 
where no injustice would be done to the citizens of the local juris- 
diction, or his récognition conflict with public policy. Howarth t. 
Angle, 162 N. Y. 179, 56 N. E. 489, 47 L. R. A. 725; Same v. Lom- 
bard, 175 Mass. 570, 56 N. E. 888; Howarth v. Ellwanger (C. C.) 
86 Fed. 54; and Haie v, Hardon, 37 C. C. A. 240, 95 Fed. 747. 

3. As to the objection to the manner of action in this case, which 
undertakes by a bill in equity to subject the lands of which Kirtley 
was seised at the time of his death to the payment of this claim, 
we think the bill can be maintained under sections 2087, 2089, Ky. 
St., cîted in the opinion of Judge Barr in passîng upon the demurrer 
in the court below. Thèse sections seem ample to permit a créd- 
iter to foUow the lands of a décèdent in the hands of the heirs, 
or when conveyed to others than bona fide purchasers for value. 
The circuit court found (and we think the testimony fully warranted 
the conclusion) that the conveyance to Mrs. Kirtley was not upon 
a valuable considération, and worked a constructive fraud upon the 
creditors of the décèdent. Furthermore, we think a bill of this 
character may be maintained in the courts of the United States to 
subject this interest of the décèdent to the payment of debts, in view 
of the stipulation in the record that there are no liabilities or claims 
against the estate of John M. Kirtley, deceased, other than that 
set forth in the bill herein, and that there is no real or personal 
property now belonging to the estate of said décèdent other than 
that described in said bill. In such a case, we think there is no 
interférence with the administration of the probate law of Kentucky 
in obtaining this asset and subjecting it to the only outstanding lia- 
bility. Kennedy v. Creswell, 101 U. S. 641, 25 L. Ed. 1075. 

The record discloses, however, that the court ordered the prom- 
ises to be sold free of any dower interest of Elizabeth M. Kirtley. 
Assuming that the land still belongs to the estate of John M. Kirt- 
ley for the purpose of subjecting it to his debts, we are not awaxe 
of any principle which will permit Mrs. Kirtley to be deprived of 
such rights of dower or homestead as are given to her by the laws 
of Kentucky. The decree in that respect seems to be erroneous. 
So far as it undertakes to subject the premises to sale free from 
dower, the decree of the court below will be modifled. In other 
respects it will be aflfirmed, and the cause remanded to the court 
below for further proceedings in accordance herewith. 
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OITX OF TOLBDO et.al.^v. WESTERN UNION TEL. CO. 

(Clniuit Court o£ Appeals, Sixth Garcult. March 5, 1901.) 

No. 933. 

1. Tkleqkaphs and Téléphones— Maintenance of Line— Post Roads— City 

StREBTS — CONTKOI, BY CiTY. 

Act Cong. July 24, 1866 (Rev. St. §§ 5263-5268), provides that any tele- 
graph Company organized under the laws of any state may construct and 
maintaln telegraph Unes over any portion of the public domain, and over 
and along any military or post road of tlie United States, provided that 
such lines shall be so constructed and maJntained as not to interfère with 
travel. Act Cwng. June 8, 1872 (Rev. St. § 3964), déclares that ail letter- 
carrler routes established In any eity or town shall be post roads. Held, 
that an Interstate telegraph company which ha'd accepted the provisions 
of the act. of 1866 was not entitled to erect and maintain its Unes over the 
streets of a city wlthout complylng with the reasonaWe régulations of 
the dty for the érection and maintenance of such lines, and without pro- 
curlng a permit therefor from the city.i 
8. Same —District Tbleqhaph System. 

Such act was strictly limited to the business of telegraph companies as 
such, and hence dld not authorlze a telegraph company acceptlng the act 
to use the streets of a city for the instaUatlon of a district telegraph Sys- 
tem for the purpose of the collection and delivery of telegraph messages, 
and the maintenance of a messenger System, fltted with caU boxes for 
watchman, fire, burglar, and police signais, and for the employment of 
messenger boys to carry messages and packages, run miscellaneous er- 
rands, distrlbute posters, etc., wlthin the city. 

Appeal from thè Circuit Court of the United States for the West- 
ern Division of the Northern District of Ohio. 

The Western Union Telegraph Company, complainant, a corporation under 
the laWs of the state of New York; authorized to do a gênerai télégraphie 
business throughout the United States, on June 17, 1867, accepted the terms 
of the act of congress of July 24, 1866 (Rev. St. U. S. è'i 5263-5268), the flrst 
section of whlch provides: "That any telegraph company now organized 
or which may hereafter be organized, under the laws of any state in this 
Union, shall hâve the right to construct, maintain and operate Unes of tele- 
graph, through and over any portion of the public domain of the United 
States, over and along any of the mUitary or post roads of the United States 
which hâve been or may hereafter be declared such by act of cougress, and 
over, under or across the navigable streams or waters of the United States: 
provided, that such lines of telegraph shall De so constructed and maintained 
as not to obstruct the navigation of such streams and waters, or interfère 
with the ordinary travel on such military or post roads. And any of sald 
companies shall bave the right to take and use from such pubUc lands the 
necessary stone, timber and other materlals for its posts, piers, stations and 
other needful uses in the construction, maintenance and opération of said 
lines of telegraph, and may pre-empt and use such portion of the unoccupied 
public lands subjeet to pre-emption through which its lines of telegraph may 
be located as may be necessary for Its stations, not exceeding forty acres for 
each station; but such stations shall not be withln flfteen miles of each 
other." Subsequently,' by an act approved June 8, 1872 (Rev. St. U. S. § 
3964), aU letter-carrier routes established In any city or town for the collec- 
tion and deliverlng of mail matter by carriers were declared by congress to 
be post roads. Soon after Its acceptance of the terms of the act of congress 
of 1866, the complainant constructed its lines of telegraph in the city of To- 

1 Rights of telegraph and téléphone companies to use of streets, see note 
to Southern BeU Téléphone & Telegraph Go. v. City of Richmond, 44 C. C5. A. 
155. 
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ledo, and has since, with full acqulescence of the city, occuplëd Its streets 
and alleys with its pôles and wires. It has conformed to the régulations 
of the city from time to time by puttlng Its wlres underground where re- 
quired, and removing Its pôles from one district to another. For several 
years the Western Union Telegraph Company had its messages dellvered and 
gathered by a local eompany, with which it failed to make a contract to con- 
tinue such service, and at some time before the commencement of this suit 
several persons had agreed to form another such eompany, to be known as 
the "National District Telegraph Company," with which, when formed, the 
Western Union Telegraph Company had agreed to make a contract for the 
gathering and delivering of its messages in the city of Toledo. This eompany 
was hever formed, and never acquired any rightsjn the streets of Toledo, 
although the persons who contemplated forming it had call boxes made and 
placed in some of the offices and buildings, and advertised for business under 
the représentation that this eompany was connected with the Western 
Union Telegraph Company. Without obtalning a franchise, the persons con- 
templating forming the National District Telegraph Company applied to the 
complainant to be allowed to install its System on the pôles and in the con- 
duits of the complainant, which, on advice of eounsel, was refused. The 
Project of forming the National District Telegraph Company was then 
abandoned, and the complainant purchased the boxes which bore the name 
and advertisement of the National District Telegraph Coropany, and purposed 
completing the System by stringing wires on its pôles and in its conduits, 
and carrying on the business of a district telegraph eompany for its own 
service and for the gênerai public. For this purpose, without disclosing it, 
the complainant applied to the superintendent of flre-alarm telegraph and 
city civil engineer of défendant city for permits to set pôles as required by 
the ordinance with which it had always complied. Thèse permits wcre 
granted under the belief that the work was for the regular and aecustomed 
business of the complainant; but when it was found that complaiiiant was 
Connecting wires with the call boxes which had been put In. and installing 
a complète district telegraph System, the défendant, under the impression 
that complainant was clandestinely doing this for the National District Tele- 
graph Company, revoked the permits, and the complainant was notifled that, 
if it desired to do any more new work, a separate permit should be applied 
for, statlng exactly what was required. The common coimcil of the city 
then passed a resolution stating that parties styling themselves the National 
District Telegraph Company had, without right or authority, erected pôles 
and fixtures, and had strung wires in and over the streets, alleys, and public 
places in the city, which were a hindrance to the fire department, and a 
menace to the safety of the lives and property of citizens, and directing the 
ehief of police, city civil engineer, and superintendent of fire-alarm telegraph 
to remove ail such wires, flxtures, and pôles erected or constructed by the 
National District Telegraph Company, or by any other individual, eompany, 
or corporation, without having first complied with the laws, ordinances, and 
régulations governing this class of work in the city of Toledo. Thereupon 
this bill was filed against the city and its offlcers, stating in the most gênerai 
terms that the défendant city threatened to eut the wires, destroy the Unes, 
and remove the pôles of the complainant, and interrupt the working of its 
Unes, ruin its business, and incapacitate it from discharging its duties to the 
gênerai pubUc and its agency to the fédéral govemment. An order to show 
cause why a preliminary injunction should not be granted was made, and a 
prelimlnary restraining order was issued. On the hearlng, the défendant dis- 
elalming every intention of interfering with the Unes and property of the com- 
plainant used in its usual and ordinary business, and avowing that its purpose 
was only to arrest the installation of the plant of the National District Tele- 
graph Company, the preliminary injunction was denied. and the temporary 
restraining order vacated. W. U. Tel. Oo. v. City of Toledo, 103 Fed. 746 
The complainant then flled a pétition setting ont frankly its purpose of in- 
stalling a district telegraph System in the city of Toledo In connection 
with its business as now conducted, and stating for that purpose it had 
purchased the boxes with the National District Telegraph Company's name 
and advertisement imprinted upon them, and Intended to connect the 
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boxes already placed and others to be placed In complainant's office by 
the wlres and construction which the défendant threatened to destroy', 
that the défendant liad, since an order for a preliminary Injunctlon had 
been denied, and the temijoraxy restralning order set aslde, eut the wires 
belonging to the complainant, and it agaln asked for a preliminary injonc- 
tion against the défendant. After a hearing, an order was made reciting that 
the complainant proposed to establish and operate a local district telegraph 
System in the city of Toledo, through its own wires and apparatus, and re- 
stralning the défendant, until the further order of the court, from obstructing 
the complainant In installing the System on its pôles and through Its conduits, 
and from Interfering wlth the complainant in carrying on and conducting a 
district telegraph System within the city of Toledo. From that order the de- 
fendant bas appealed to thls court. 

C. K. Friedman, for appellant. 

H. D. Estabrook and John W. Warrington, for appellee. 

Before LURTON and SEVEEENS, Circuit Judges, and WANTY, 
District Judge. 

WAî^TY, District Judge, after making the foregoing statement, 
delivered the opinion of the court. 

We assume for the purposes of this appeal that the complainant 
was rightfully occupying the streets, alleys, and conduits in the 
city of Toledo for the conduct of its ordinary and usual business. 
We also assume that the défendant had no intention of interfering 
with the complainant in such use, and that the resolution of the 
common council was directed against the installation of the district 
telegraph plant which was being put in, "whether," in the words of 
the resolution, "it belonged to the National District Telegraph Com- 
pany or any other individual, company, or corporation, without hav- 
ing first complied with the laws, ordinances, and régulations goy- 
erning this class of work in the city of Toledo." The broad daim 
is made by the complainant that by accepting the terms of the act 
of congress of 1866 it became an agency of the fédéral govern- 
ment, and as such has the right to occupy with its wires and pôles 
the post roads of the United States, which include the streets and 
alleys of the city of Toledo, subject only to the limitation of not 
interfering with ordinary travel; that, as it was not necessary 
originally to obtain the consent of the municipality to occupy its 
streets, it is under no obligation to obtain permits to put in new 
construction and do the work under the direction of the city civil 
engineer and superintendent of flre-alarm telegraph. We think, 
however, in the use of thèse streets and alleys, although it had ac- 
cepted the terms of the statute of 1866, the complainant was sub- 
ject to the control of the municipality, and could not, in défiance 
of its reasonable régulations, erect pôles and stretch wires without 
let or hindrance. It is necessary for its flre protection, and a 
proper knowledge of the obstructions in its streets, and the use to 
which its public places are being subjected, for the city to know, 
before any construction is put in, what is contemplated, and to 
hâve the work done under the supervision of its offlcers; and the 
complainant is no more exempt from such restrictions than any 
other corporation rightfully occupying the streets and alleys of the 
city. The complainant recognized its obligation to obtain permits 
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in ail of its conduit work and in its outside construction until tlie 
municipal authorities attempted to prevent the installation of a dis- 
trict telegraph plant, and it then for the flrst time claimed that 
it was an agency of the fédéral government, and was subject to no 
such restrictions. We think in taking that position it was mis- 
taken, as there was no intention on the part of the fédéral govern- 
ment in permitting the complainant to use its post roads to dispos- 
sess the state and municipalities of the control of them, but the 
permission was given like any other franchise granted to a corpo- 
ration, to be exercised in subordination to both public and private 
rights. 

The claim that the acceptance of the terms of the act of congress 
of 1866 made the complainant an agency of the fédéral govern- 
ment, and exempt from state and municipal control, bas been made 
by the complainant whenever state or municipal authorities hâve 
tried to subject it to the same burdens borne by other corporations 
doing business within the state or municipality, but without avail. 
When the state of Massachusetts passed an act taxing the Western 
Union Telegraph Company on account of the property owned and 
used by it within that state, it set up its acceptance of the terms of 
the act of 1866 making it an agency of the fédéral government, and 
claimed that it was, therefore, exempt from such taxation; that to 
tax it was équivalent to taxing a government bank, or any other 
government agency, and therefore beyond the power of the state. 
But it was held that the act of 1866 was only a permissive statute, 
and nothing in it implied an exemption from the ordinary burdens 
of taxation. W. U. Tel. Co. v. Massachusetts, 125 U. S. 530, 8 Sup. 
et. 961, 31 L. Ed. 790. When the city of St. Louis, in the state 
of Missouri, imposed an annual charge for each pôle erected in its 
sti'eets by the complainant, the same claim was again made. In 
announcing the judgment of the suprême court of the United States, 
Justice Brewer used the foUowing language, which is not inappro- 
priate hère, in view of the claim made in this case: 

"It Is a misconception, however, to suppose that the franchise or privilège 
granted by the aet of 1866 carries with it the imrestricted right to anpropri- 
ate the public property of a state. It is, like any other franchise, to be exer- 
cised in subordination to public as to private rights. While a grant from 
one government may supersede and abridge franchises and rights held at the 
wlU of its grantor, it cannot abridge any property rights of a public character 
created by the authority of another sovereignty. No one would suppose that 
a franchise from the fédéral government to a corporation, state or national. 
to construct interstate roads or Unes of travel, transportation, or communica- 
tion, would authorize it to enter upon the private property of an individual, 
and appropriate it without compensation. No matter how broad and eompre- 
hensive might be the terms In which the franchise was granted, it would be 
confessedly subordlnate to the right of the individual not to be deprived of 
his property without just compensation. And the principle is the same 
when, under the grant of a franchise from the national government, a cor- 
poration assumes to enter upon property of a public nature belonging to a 
state. It would not be claimed, for instance, that under a franchise from con- 
gress to construct and operate an interstate railroad the grantee thereof 
could enter upon the state-house grounds of the state, and construct its dépôt 
there, without paying the value of the property thus appropriated. Although 
the state-house grounds be property devoted to public uses, it is property de- 
voted to the public uses of the state, and property whose ownership and con- 
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trol ôre In the state; and it Is not withln the competency of the national 
government to dispossess the state of such control and use, or appro- 
priate th* same to Its own bencfit, or the benefit of any of its corpora- 
tions or grantees, without suitable compensation to the state. ïhis rule 
extends to streets and bighways. They are the publie property of the 
state. While for purposes of travel and common use they are open to the 
citizens of every state alike, and no state can, by its législation, deprive the 
citizens of another state of such common use, yet when an appropriation of 
any part of this public property to an exclusive use is sought, whether by a 
citizen or corporation of the same or another state, or a corporation of the 
national government, It Is wlthin the competency of the state, representing 
the sovereignty of that local public, to exact for its beneflt compensation for 
this exclusive appropriation. It matters not for what that exclusive ap- 
propriation Is taken, vyhether for steam railroads or street railroads, tele- 
graphs or téléphones, the state may, if It chooses, exact from the party or 
corporation given such exclusive use pecuniary compensation to the gênerai 
public for being deprived of the common use of the portion thus appropri- 
ated." City of St. Louis v. W. U. Tel. Co., 148 U. S. 100-102, 13 Sup. Ot 488, 
489, 37 L. Ed. 384. 

We think the complainant should bave made the usual applica- 
tions for permits to string its wires, stating exactly what was re- 
quired, in accordance with the régulations of the city, with which 
it had been accustomed to comply, and it ha,d no right to construct 
its work in défiance of those requirements. 

We are also of the opinion that the Western Union Telegraph 
Company had no right, iinder the privilèges granted to it by the act 
of 1866, to install a district telegraph System in the city of Toledo, 
as that act only extended its privilèges to the business of telegraph 
companies. A district telegraph business, as disclosed by this rec- 
ord, consists in securing the attendance of messenger boys to carry 
telegraph messages, run miscellaneous errands, carry packages, dis- 
tribute posters, invoices, invitations, etc. The business also includes 
night watchman signais, flre and burglar alarms, and police calls. 
If the act of 1866 is construed to embrace a company formed for 
such service because it uses wires and appliances in use by a tele- 
graph Company, then it would not hâve been necessary for the pro- 
posed National District Telegraph Company to ask permission of 
complainant to install its proposed plant on its pôles and in its 
conduits, because, by accepting the terms of the act of congress, 
it would itself hâve been entitled to ail the privilèges that the com- 
plainant dérives from that act. It was conceded on the argument 
that such a corporation would not be entitled to the privilèges con- 
ferred by the act, but complainant insista that the installation of 
the call boxes is necessary for gathering messages to be transmitted 
in order to meet modem compétition, and that they are a neces- 
sary incident to its business, and therefore corne within the priv- 
ilèges granted to it. It is claimed that the test is, are the boxes 
and wires put in for telegraphing? If they are, no matter in what 
business they are used, they corne within the privUeges granted. 
If this contention is correct, the complainant may, with the consent 
of the owner, run its wire into every store, shop, olHce, mannfactory, 
and résidence in the city. Instead of the limited number of wires 
used for the business of interstate commerce, the number would be 
limitless. Instead of the complainant being limited to transmitting 
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messages by telegraph, it could become engaged in every known 
business. We do not assent to this view. We think the business 
of a district telegraph company does not corne within the privilèges 
granted by the act, and it cannot, as an incident in procuring mes- 
sages to be sent, be priviléged more than a téléphone service, for the 
same purpose, to which it has been held by the suprême court the 
act has no application. City of Eichmond v. Southern Bell Télé- 
phone & Telegraph Co., 174 U. S. 761, 19 Sup. Ct. 778, 43 L. Ed. 
1162. It foUows that the order for a preliminary injunction was 
improvidently made, and must be reversed. 



UNITED STATBS T. ALTMAN et al. 

(Circuit Court of Appeals, Second Circuit Pebruary 7, 1901.) 

No. 60. 

CusTOMS DuTiEs— Women's Cobsbts— Wbakino Apparel Madb Pabtlt of 
Lacb. 

Women's corsets made of cotton. and other materials, trlmmed around 
the upper border wîth cotton-lace edgings, whose relative value to the 
corsets is from 1 to 2 per cent., should be regarded as "wearing apparel 
• • * made wholly or in part of lace, or In imitation of lace," within 
Act 1897, par. 339, and classifled for duty aecordingly. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon appeal from a décision of the circuit 
court, Southern district of New York, reversing a décision of the 
board of gênerai appraisers which sustained the action of the col- 
lecter of the port of New York in the assessment for duty of cer- 
tain merchandise imported under the tariff act of 1897. 

D, Frank Lloyd, for appellant. 

W. Wickham Smith, for appellees. 

Before WAII.ACE, LACOMBE, and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. The goods in question are women's 
corsets made of cotton and other materials, cotton chief value, 
trimmed around the upper border with cotton-lace edgings. The 
coUector classifled them for duty under paragraph 339, which reads: 

"339. Laces, lace window curtains, tidies, pillow shams, bed sets, Insertings, 
flouncings, and other lace articles; handkerchiefs, napklns, wearing apparel, 
and other articles, made wholly or In part of lace, or In Imitation of lace; 
nets or nettlngs, veils and veilings, etamines, vitrages, necls rufflings, ruch- 
ings, tucliings, flutings, and qulllings; embrolderies and ail trlmmings, in- 
cluding braids, edgings, insertings, flouncings, galloons, gorings, and bands; 
wearing apparel, handkerchiefs, and other articles or fabrics embroidered 
in any manner by hand or maehinery, whether with a letter, monogram, or 
otherwise; tamboured or appliqueed articles, fabrics or wearing apparel; 
hemstitched or tucked flouncings or skirtings, and articles made wholly or 
in part of rufflings, tucldngs, or ruchings; ail of the foregolng, composed 
wholly or in chief value of flax, cotton or other vegetable fiber, and not else- 
where specially provided for In this act, whether composed In part of India 
rubber, or otherwise, slxty per centum ad valorem: provided, Uiat no wear- 
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Ing apparel or other article or textile fabric,, when embroldered by hand or 
niachinery, sbalj pay duty at a less rate thaa that Imposed In any schedule 
of thlB act upon any embrolderies of the materials of whleh such embroldery 
is composed." 

The importera contended that the merchandise ehould be dassified 
under paragraph 314, which reads: 

"314. Olothing, ready-made, and articles of wearing apparel of every de- 
Bcriptlon, including neck-ties or neckwear composed of cottOn or otber vege- 
table fiber, or ofwhicii cotton or otber vegetable fiber Is the component 
material of chlef value, made up or manufactured, whoUy or In part, by tbe 
tallor, seamstress, or manufacturer, and not otherwlse provlded for In this 
act, fifty per eentum ad valorem: provided, that any outside garment pro- 
vlded for in thls paragraph havlng India rubber as a component material 
shall pay a duty of fifteen cents per pound and fifty per eentum ad valorem." 

Manifestly the only question is whether this "wearing apparel" 
may properly be said to be "tnade wholly or in part of lace, or in 
imitation of lace." If it is, paragraph 339 would cover it more 
specifically. The circuit court held that, although to some extent 
trimmed with lace, the corsets do not appear to be made of lace, 
because lacé does not enter into their structure. We are unable 
to concur in this conclusion. Whether the lace be a trimming or 
an insertion, it becomes, when affixed, a part of the article, which 
must be classifled for duty as an article in its entirety, — ^lace and 
ail. The importers contend that the amount of lace is so insignifi- 
cant as not to change the condition of the article, for duty pur- 
poses, from what it was before the lace was sewed on. The value 
of the lace relatively to the corsets is about 1 per cent, to 2 per cent. 
We concur in the flnding of the board of gênerai appraisers that: 

"It appears, from an Inspection of the samples, that the trimming and 
omamentation v^lth lace * * * Is a signiflcant feature of thèse goods, 
contributlng materially to thelr appearance, and doubtless to their salabillty 
and priée. Without doubt, such was the purpose for which It was applied." 

Sach being the case, it may fairly be held they are within the 
tarilî description, "wearing apparel made in whole or in part of 
lace," for the lace enhances their value and helps to sell them. It 
is not a mère incident or immaterial part, like ordinary buttons 
upon an article of clothing, as suggested, in illustration, in Seeberger 
V. Schlesinger, 152 U. S. 581, 14 Sup. Ot. 729, 38 L. Ed. 560. In 
the Hemstitched Initialed Handkerchief Case (U. S. v. Harden, 15 
0. C. A. 358, 68 Fed. 182), this court found commercial meaning 
of the phrase "hemstitched and tmbroidered handkerchiefs" deter- 
minative of the question then before us. In the case at bar, how- 
ever, there is no question of commercial désignation. The décision 
of the circuit court is reversed, and that of the board is affirmed. 
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MacVBAGH r. DBNVEB CITY WATBR-WOEKS CO. et aL 

(Circuit Court of Appeals, Blghth Circuit March 4, 1901.) 

No. 1,476. 

RiSHT TO Maintain Suit— Issdk as to Complainant's Ownbrship of Cob- 
PORATB Stock. 

On an issue as to complainant's ownershlp of corporate stocli, on •whlch 
his right to maintain suit depended, a letter was produced, in wliicli, re- 
ferring to the stock In question, lie stated that he did not recall the 
tenus of a transfer thereof made to a gentleman of Boston, and that 
no doubt the person referred to, whom he named, would cheertully show 
the transfer he executed; and if It gave, or the law gave, the purchaser 
the right to use his name as légal plaintifC, he had such right, and other- 
wise not, "as I hâve no Interest whatever in the stock, and hâve not had 
since the date of the transfer." Besides, complainant testifled that he 
could only say Just -what he sald In the letter; that he had no interest 
in the stock whatever, but that, if counsel of the then owner needed the 
use of his name as légal plaintifC, and would proteet him f rom any respon- 
Bibillty for the eosts of litigation, he had no objection to its use; and 
that he knew nothing about the institution of the suit except what was 
stated in the letters in évidence. There was other testimony to the 
same effect. Held, that it was obvious that he was not the owner of the 
stock, and that he sustained no trust relation to the owners thereof enti- 
tling him to sue in his own name for their benefit. 

Appeal from the Circuit Court of the United States for the District 
of Colorado. 

Galdwell Yeaman (Frank E. Gove, on the hrief), for appellant 
Joël F. Vaile (Edward 0. Wolcott and Charles W. Waterman, on 
the brief), for appellees. 

Before GALDWELL, SAKBOEN, and THAYEE, Circuit Judges. 

GALDWELL, Circuit Judge. This suit was conunenced on the 30th 
of September, 1893, in the United States circuit court for the district 
of Colorado, in the name of Wayne MacVeagh, a citizen of Pennsyl- 
vania, as complainant, against the Denver City Water-Works Com- 
pany, a corporation organized and existing under the laws of the 
state of Colorado; the American Water Works, a corporation duly 
organized and existing under the laws of New Jersey; the Central 
Trust Company, a corporation organized and existing under the laws 
of the state of New York; the Parmers' Loan & Trust Company, a 
corporation organized under the laws of New York; Dennis Sullivan, 
and Dennis Sullivan, receiver, a citizen of the state of Colorado. 
The bill allèges that the complainant is the owner of 570 shares of 
the capital stock of the Denver Water Company, and seeks an ac- 
counting and relief to the extent of the value of the stock, for reasons 
which need not be stated. To this bill of complaint the défendants 
interposed a plea to the effect foUowing: That the complainant was 
not, at the time of the institution of this suit, an owner of any of the 
stock of the Denver Water Company, and had no interest, légal or 
équitable, in any of the stock at that time or since; and that the suit 
was coUusively brought in complainant's name because the United 
Water-Works Company, a citizen of, the state of New York, the owner 
of the stock claimed by complainant, at the time of the commence- 
107 F.— 2 



18. 107 FEDERAL REPORTER. 

nient of this suit could not maintain the same in tlie circuit court of 
the United States becausé it was and is a citizen of the same state 
as some of the défendants. Tliis plea was iield to be sufiScient in 
form and substance by this court in MacVeagh v. Waterworks Ce, 
29 C. G. A. 33, 85 Fed. 74. The complainant replied to the plea, and 
testimony was taken, and on final hearing the lower court dismissed 
the bill, and thereupon the complainant brought the case to this 
court by appeal, 

The testimony of the complainant himself fully supports the plea, 
and justiflfes the action of the lower court in dismissing the bill. In 
one of his letters, Mr. MacVeagh says: 

"It ,i8 impossible to answer by cable, as I do not reeall the terms of the 
transfer ï made to a gentleman of Boston of my stock in the Denrer Water 
Company stock, which you wlll reeall I valnly strove to induce you to buy, 
and, failing you, tried to get Mrs. Archer, of Reading, to take It. Failing 
both, I eold it through, if I remember rightly, Mr. Clark, of Eoot & Clark, 
the lawyers representing the purchaser, whose name I am unable to reeall. 
• • * No doubt Mr. Clark will cheerfuUy show yonr counsel the transfer 
I executed. If it gives, or the law gives, the purchaser the right to use my 
name as légal plaintifif, he bas sueh right; otherwise not, as I hâve no Interest 
whatever in the stock, and bave not bad since the date of the transfer. And 
I bave, of course, given no autbority to Mr. Venner to use my name on any 
occasion." 

And in his testimony Mr. MacVeagh says: 

"I eau only say just what I did say in tbe letter, — tbat I had no Interest in 
the stock whatever, but tbat, if counsel of the tben owner of tbe stock 
needed the use of my name as légal plaintifC, and -would protect me from any 
responsibility for the costs of the litigatlon, tbat I had no objection to the 
use of it. • * • I know nothing about the institution of this suit, except 
what I bave stated in tbe letters in évidence." 

There is other testimony to the same eiïect. It is perfectly obvious 
that Mr. MacVeagh had not, when this suit was begun, and has not 
Eow, any légal or équitable interest in the stock which is the subject- 
matter of the suit, and concerning which relief is sought; and sus- 
tains no trust relation to the légal or équitable owners of the stock 
■which would entitle him to maintain the suit in his own name for 
their beneflt. The decree of the circuit court dismissing the bill is 
afljrmed. 



MASSENBERG et al. v. DENISON et aL 

(Circuit Court of Appeals, Fifth Circuit February 19, 1901.) 

No. 984. 

Trial— Objection to Evidence. 

A party ofCering évidence is entitled to hâve the spécifie ground of 
objection tbereto stated. 
Appeal — Review — Exclusion of Testimony. 

The exclusion of testimony wlll not be reviewed on appeal unless tbe 
record shows the nature of the objection interposed thereto. 
Land Cbktipicatb— Pubportkd Tbansfeh— Admissibility in Evidencb. 
A purported transfer of a Texas land certiflcate was apparently exe- 
euted in 1839, an assignment thereof duly acknowiedged by tbe assigner 
in 1858. duly reeorded in 1859, and duly certlfled from the proper archives 
of the county of record. Beld, tbat it was admissible as a duly proved 
^nd autbenticated document. 
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4. Bame— Thansfeb bt Administrator— Order of Court— Pkksumption. 

After possession and use of a Texas land certlficate for 60 years from 
Its unimpeached transfer by an administrator, and 25 years' eontlnued 
■use and possession of the lands patented thereunder, improving the 
same, and paying taxes thereon, an order of court for the sale of the 
land, referred to in the transfer, wili be presumed. 

Bk Same— Nbcessitt oï Order. 

The act of Texas of January 22, 1836 (1 Sayles' [Old] Laws Tex. p. 
366), provides that ail proceedlngs relative to successions, etc., should 
conform to the Loulsiana laws, and the act of Douisiana of January 17, 
1838, In force In 1839, providing for the appointment, without notice, of 
curators for successions amounting to less than $600, déclares, for the 
purpose of dlminishlng costs, that a curator of sucb a succession should 
cause Its effects to be sold, and the proceeds applled to pay the de- 
cedent's debts in as summary a manner as possible, under the immédiate 
direction of the court. Held, that a Texas land certiflcate transferred in 
1839 by an administrator was personalty, and in view of thèse provisions 
no order of court for its légal sale and transfer was necessary, it being 
ail the property belonging to the decedent's estate, and worth much less 
than $500. 

Appeal from the Circuit Court of the United States for the Nort> 
ern District of Texas. 

This was a suit in equity, brought by the appellantsi in the court b low for 
an Injunction to restrain the appellees from prosecuting a certain action at 
law pending in said court for the recovery of a tract of land of about 3,000 
acres in Stephens county, Tex. The bill alleged, in substance, the following 
facts: 

That In 1838 Richard M. Hopkins was the duly appointed, qualifled, and 
acting administrator of the estate of Lewis C. Denison, deceased, having been 
so appointed by the county court of Red River county, Tex. That said 
estate wa« small, and In debt, and the property belonging to It did not 
amount to $500 In value. That said Hopkins, administrator, had obtained 
from the board of public land commissioners, and held as such administrator, 
the following land certiflcate, viz.: 

"No. 425. 
"Thls Is to certify that Richard M. Hopkins, administrator of the estate 
of Lewis C. Denison, deceased, appeared before the board of land commis- 
sioners for the county of Red River, and proved according to law. Deceased 
arrived in this county in the year 1835, and, being a married man, is entitled 
to one league and labor of land, upon condition of paying at the rate of 
$3.50 for every labor of Irrigable land, and $2.50 for every labor of arable 
land, and $1.20 for every labor of pasture land secured to him for this certifl- 
cate. 
"Given under our hands this 3rd day of March, 1838. 

"W. M. Matthews, P. B. h. C. 
"James Latimer. 
"B. Gooeh, Clk." 

That on February 7, 1839, said Hopkins, administrator, for a valuable con- 
sidération, sold and transferred two-thirds of said certiflcate to Henry Smith, 
and Indorsed on the certiflcate the following: 

"Republie of Texas, Red River County. Know ail men by thèse présents 
that I, Richard M. Hopkins, administrator, by virtue of a decree of the 
honorable probate court for the county of Red River, do hereby asslgn and 
set over unto Henry Smith two-thirds of the land called for by the within 
certiflcate. Witness my hand and seal this the 7th day of February, 1839. 
"[Seal.] R. M. Hopkins, Administrator." 

That on November 27, 1858, said Hopkins duly acknowledgeà the exécution 
of said Indorsement before the clerk of the county court of Red River county, 
Tex., and said certiflcate, with Indorsement thereon, was duly filed for record 
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acd recorded In the office of the county clerk of Re* Elver eounty In the 
record of deeds on February 14, 1859. That the possession of the land 
çertjflcate passed to Henry Smith, and through him to complainant Massen- 
berg, who caused the same to be located on the lands in controversy, the 
lands to be surveyed, the field notes and certlflcate to be properly returned 
to the land office, and the patent to Issue, paylng ail expenses in the premises; 
and that the patent was delivered to Massenberg, and since he and his gran- 
tees hâve occupied and possessed the land, cultivating and Improving the 
same, and paylng ail taxes thereon. 

On the hearing the uncontradlcted évidence Introduced by appellants estab- 
lished prima facie the foregoing allégations of the bill. The appellees (de- 
fendants below) Introduced no évidence. There veas a decree for the défend- 
ants below, and the plaintiffs appeal, and now urge the foUowing speciJlea- 
tion of errors: "(1) The court belovy erred in refusing the injunction prayed 
for and in dismissing the bill, because complainants showed title to the land 
certificate involved herein by a written transfer of same, made by R. M. 
Hopkins, administrator of Lewis C. Denison, on February 7, 1839, when said 
certificate was not located on any land, and was personal property; and the 
undisputed évidence showed the foUowing facts: That said llopliins was the 
duly appolnted, qualifled, and acting administrator of said Denison; that 
said estate was small, and in debt, and the property belonging to It did not 
amount to $500 in value; that said Hopliins, administrator, obtained said 
certificate, and It was issued and delivered to him, In his name as adminis- 
trator, March 3, 1838, and he made said transfer on February 7, 1830, and 
acknowledged same November 27, 1858, and said certificate and indorsement 
was recorded February 14, 1859; that the possession of said certificate 
passed to Henry Smith and S. H. Perljey, and through them to W. E. Mas- 
senberg, who caused the same to be located on the land in controversy in 
1874, the land to be surveyed, the fleld notes to be properly returned, and 
patent to be issued to and delivered to him in 1875, he paying ail expenses 
in the premises; and that the patent was delivered to Massenberg, and since 
then he and his grantees hâve occupied and possessed the land, cultivating 
and improving the same, and paying ail taxes thereon, thèse expenses and 
taxes amounting to several thousand dollars. And thèse undisputed facts, 
in connection with the lapse of over sixty years since the certificate was 
transferred, showed a valid sale and transfer of said certificate, and made 
at least a prima facie case in favor of complainants, which was not in any 
way rel3Utted by défendants, and the burden of proof was on défendants to 
defeat such case, and they introduced no évidence whatever, and the court 
below erred, under thèse undisputed facts, In holding that the burden was on 
complainants to procure and introduce in évidence an order of the probate 
court authorizing such sale by said administrator. (2) The court below 
erred in refusing the Injunction prayed for and in dismissing the bill, be- 
cause complainants showed title to the land certificate involved herein by 
written transfer of same made by R. M. Hopkins, administrator of Lewis C. 
Denison, on February 7, 1839, when said certificate was Personal property, 
and under the laws of Louisiana and Texas at that date no order of the 
probate court was necessary in order to pass a good title to personal prop- 
erty in a sale and transfer thereof by a curator or administrator; and the 
court erred In holding that complainants must introduce In évidence an order 
from the probate court authorizing such sale, a valid sale, and transfer of 
Buch certificate. (S) The court below erred in refusing the injunction prayed 
for and In dismissing the bill, because the undisputed évidence showed that 
complainants were the équitable owners of the land involved herein, and 
they were entitled to a decree in their favor as prayed for. (4) The court 
below erred In dismissing the bill and refusing complainants any relief what- 
ever, because the undisputed évidence showed that complainants, at great 
trouble and expense, had selected from the public domain the land involved 
herein, had located this certificate on the land, had the land surveyed and 
field notes returned to the land ofiice of Texas, had the patent issued, and 
had looked after and protected and improved the land In good faith, and had 
pald ail taxes on it for over twenty-five years, — ail of which cost and was 
reasonably worth $1,345; and but for said services and money thls certificate 
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would hâve become worthless, and mère waste paper; and défendants now 
adopt. ail thèse acts by snlng for and claiming the land, and In equlty and 
good conscience complainants were entitled to hold the land until sald sum 
and interest was pald to them by défendants." 

J. M. Avery, for appellant. 
E. J. Simpkins, for appellee. 

Before FARDEE and SHELBY, Circuit Judges, and TOULMIN, 
District Judge. 

After stating the facts as above, FARDEE, Circuit Judge, de- 
livered the opinion of the court. 

This case has been hère before on an appeal from a decree dis- 
missing the complainants' bill for want of equity, and is reported 
in 71 Fed. 618, 18 C. C. A. 280. This court then held that the facts 
chargea in the bill, substantially as recited above, entitled the com- 
plainants to équitable relief, and remanded the cause for hearing. 
After remand it appears that complainants flled in the circuit court 
an amended bill, setting forth the facts more explicitly, but present- 
ing the same case as in the original bill. There was an answer and 
replication, and on the hearing the complainants introduced évi- 
dence establishing the facts alleged in the bill. The défendants 
offered no évidence. The court below flled no written opinion, but 
probably gave an oral one, for the appellants state the question 
involved as follows: "The principal question in the case is this: 
Are the facts established sufQcient to show a valid sale and trans- 
fer of a two-thirds interest in the land certificate in question to 
Henry Smith, as claimed in the bill?" and the appellees say: "The 
only question considered and passed upon by the trial court in this 
case was as to the admissibility of the purported transfer of a two- 
thirds interest in the Denison land certificate by R. M. Hopkins, 
administrator of the Denison estate, to Henry Smith." A careful 
scrutiny of the transcript shows, in regard to the purported trans- 
fer, that it was introduced in connection with the other documentary 
évidence of the complainants, and in the mémorandum of offering 
the clerk notes as follows: "To the introduction of which the re- 
spondents excepted," and the court did not pass upon, and at the 
time décide, the objections of the respondents noted above, but 
stated that it would "hear ail the testimony offered, and pass upon 
and décide the objections in connection with reaching a décision 
upon the whole case." The transcript nowhere shows the grounds 
or character of the objection, nor any motion to suppress the docu- 
ment referred to as évidence in the case. A party offering évidence 
is entitled to hâve the spécifie ground of objection stated. Beach, 
Mod. Eq. Jur. § 538. "So, too, if testimony is objected to and ruled 
out, it must still be sent hère with the record subject to the objec- 
tion, or the ruling will not be considered by us." Blease v. Garling- 
ton, 92 U. S. 1, 8, 23 ' Ed. 521. As this record stands, we might well 
pass upon this appt.il without noticing any objection to the testi- 
mony introduced in the court below. However, we are clear that, 
as the purported transfer was apparently executed in 1839, duly 
acknowledged by Richard M. Hopkins before the clerk of court in 
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Ked Eiyer county in 1858, and duly recorded in 1859, and is duly 
certified from the proper archives in Eed River county, it was ad- 
missible in évidence as a duly proved and authenticated document. 
That document admitted in évidence and considered in connection 
with the other undisputed évidence of the complainants below, the 
défendants offering no évidence, we flnd that the complainants show 
a case entitling them to équitable relief, and the flrst assignment 
of error is therefore well taken. 

We understand the appellees to contend that the complainants 
failed to show a complète équitable title, because no order or de- 
cree of the probate court of Eed River county authorizing Richard 
Hopkins, administrator, to sell the two-thirds interest in the Denison 
land certificate, is shown. There are two answers to this: (1) 
After 60 years' possession and use of the certiiicate and 25 years' 
continued possession and use of the lands patented thereunder, im- 
proving the same, and paying taxes thereon, such order of court re- 
ferred to in the unimpeached transfer of the land certificate will, 
if necessary, be presumed; and (2) at the time of the transfer such 
land certificate was personal property, and no order of court was 
necessary for its légal sale and transfer. See Cox v. Bray, 28 Tex. 
247; Dodge v. Litter, 73 Tex. 322, 11 S. W. 331; East v. Dugan, 
79 Tex. 329, 15 8. W. 273. The act of Texas of January 22, 183C, 
among other things provided, "Ail proceedings relative to succes- 
sions, matters of probate," etc., "shall be regulated and governed 
agreeably to the principles and laws in similar cases in the state of 
Louisiana;" and this was the law in Texas on the subject at the 
time of the alleged transfer. See 1 Sayles' (Old) Laws Tex. p. 366. 
The act of Louisiana of January 17, 1838, in force at the time Hop- 
kins, administrator, procured the land certificate and sold the in- 
terest to Henry Smith, provides as foUows: 

"That the article eleven himdred and seventy-eight of the Olvll Code of 
the State of Louisiana, be so amended that whenever satlsfactory proof shall 
hâve been made to any judge of the court of probates, that a succession is 
so small, or is so mueh In debt, that no person wlU apply for, or be willing to 
accept the curatorshlp, on complying with the existing laws on this subject, 
the judge of the court of probates, where such succession is opened, shall 
hâve the power wlthout any préviens notice or advertlsement to confer the 
curatorshlp of such succession on such person as he may think proper. That 
the curator so appointed, shall cause the effects of sald succession to be sold, 
and the proceeds to be applled to the payment of the debts of the deceased; 
the whole to be done in as summary a manner as possible, to dlmlnish costs, 
and under the Immédiate direction of the judge of the court of probates; 
such curator to be allowed a reasonable compensation for his services; and 
shall not be compelled to furnish bond and security, except in cases where 
the judge shall deem It necessary, and that in ail cases the judge of the 
court of probates shall fix the compensation of the curator, and the ammmt 
of security, when he requires It, provided that this law shall not apply to 
successions amounting to upwards of flve hundred dollars." Clv. Code La. 
(Morgan) page 168. 

In regard to this amendment the suprême court of the United 
States, in Simmons v, Saul, 138 U. S. 439, 453, 11 Sup. Ct. 369, 373, 
34 L. Ed. 1054, 1061, said: 

"The history of this provision leads to the conclusion that It was the inten- 
tion of the législature that administration of such small successions should 
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be granted without previous notice, and that the settlement by them should 
be done in as summary a manner as possible." 

The évidence shows that the estate of Denison was in debt. 
There was nothing belonging to it except this land certificate, worth 
much less than $500. This being true, we are of opinion that no 
order of sale was required to pass a valid title to the land certificate 
at a time when (and for long after) sucli certificates passed from 
hand to hand on delivery with almost the same facility as promis- 
sorj notes payable to bearer. Ail the equities in this case appear 
to be with the complainants below, appellants hère, See Under- 
wood V. Dugan, 139 U. S. 380, 11 Sup. Ct. 618, 35 L. Ed. 197; Wetzel 
V. Railway Go. (0. G.) m Fed. 919. The decree of the circuit court 
is reversed, and the cause is remanded, with instructions to enter 
decree in favor of tbe complainants as prayed for in their bill. 



FAHMBES' LOAN & TEUST CO. v. AMERICAN WATERWOEKS CO. et al. 

(Circuit Court, D. Nebraslia. March 30, 1895.) 

1. QuARi Public Corporations— RECErvERSHip—PRBFKRENTiAL Claims. 

Ourrent operating expenses of a railroad corporation for a limited time 
anterior to the receiversliip in foreclosure, and the claims of sureties 
who bave exeeuted bonds to prevent forced sales of the property, may 
be preferred in payment ont of the income or corpus of the estate to the 
mortgage bondholders. 

3. SAMB— No PREFERENCE AlLOWBD CLAIMS FOR CONSTRUCTION. 

One •who furnishes material or labor in the face of a recorded mortgage 
for the purpose of constructing permanent improvements necessary to 
the maintenance and opération of a quasi publie corporation is not 
thereby entitled to an équitable lien, superior to that of prior mortgagees, 
either on the income eamed after the appointment of receivers In fore- 
closure or upon the corpus of the mortgaged property. 

8. MOHTGAGBES NOT ENTITLED TO InCOMB DNTIL DEMAND OR SUIT. 

Mortgagees of income, who hâve stipulated in their mortgage that the 
mortgagor shall hâve possession until default, ordinarily acquire no right, 
as against the mortgagor or its creditors, to the income, or to an account- 
Ing concerning it, until they demand Its surrender or flle a bill for the 
foreclosure of their mortgage. 

4. Income Diverted to Pat Interest mat be Restored bt the Chanckllok. 

A waterworks eompany owed $44,000 for engines necessary to operate 
its plant. During 20 months receivers appointed upon the application 
of stocliholders and unsecured creditors operated its plant and recelved 
Its income. They applied over $100,000 of this Income to the payment 
of interest on a prier mortgage, and left the engines uupaid for. A re- 
ceiver was then appointed upon thé pétition of the mortgage bondholders, 
who took possession of the property and coUected $55,000 of income 
that had been earned before his appointment. Held, that the chancellor 
might properly take from the income earned by the latter receiver a 
sufflcient amount to restore the moneys diverted by the former receivers 
to the payment of interest, and apply a portion of this amount to the 
payment of the $44,000 due for the engines. 

In Equity. Suit for foreclosure of a mortgage against a water 
Company. On pétition of the Holly Manufacturing Company, inter- 
yçner. .-, , ■ 
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Charles Offutt, for Holly Manufacturiiig Company. 
E. S. Hall, for Fanners' Loan & Trust Company and tlie receîvers 
of the American Waterworks Company. 

SANBOEN, Circuit Judge. On July 1, 1887, the American Water- 
works Company of Illinois, a corporation, mortgaged its plant in the 
city of Omaha, including aJl the property it then had or might there- 
after acquire, and ail its water rents and income then or thereafter 
accruihg, to the Farmers' Loan & Trust Company of New York, to 
secure the payment of bonds to the amount of |4,000,000, of which 
$3,600,000 hâve been issued. It appears from the face of this mort- 
gage that the waterworks company then contemplated large and 
extensive improvements, additions, and enlargements of its works 
and plant, exceeding in value 'the plant it then had, and that at least 
12,300,000 of the bonds were to be issued to obtain money to con- 
struct thèse extensive improvements and additions. This mortgage 
was duly recorded in the county in which the property is situated on 
July 18, 1887. Between May 13, 1888, and April 3, 1891, the Holly 
Manufacturing Company fumished to the waterworks company three 
engines and certain hydrants, boilers, valves, and material, which 
were made a part of the improvements, additions, and enlargements 
contemplated by the waterworks company when the mortgage was 
made, and which were essential and necessary to the successful main- 
tenance and opération of the waterworks. The contract price of 
thèse articles was $149,722.24. Between January 23, 1888, and July 
28, 1891, the Holly Manufacturing Company was paid $105,711.25 
on account of thèse materials, and there was still due to it at the 
latter date $44,011.97, no part of which has ever been paid. On July 
28, 1891, the American Waterworks Company of Illinois sold its plant 
at Omaha to the American Waterworks Company of New Jersey, a 
corporation, which assumed and agreed to pay the debts of the Illinois 
corporation. On February 11, 1892, on the application of certain 
stockholders of the New Jersey corporation a receiver of ail its 
property in the district of Nebraska was appointed by this court. On 
July 20, 1892, upon the bill of stockholders and creditors a receiver 
of the New Jersey corporation was appointed by the court of 
chancery of the state of New Jersey; and on September 23, 1892, 
this court recognized the New Jersey receiver of the corporation, and 
turned the property in Nebraska over to him. On October 13, 1893, 
the complainarit filed its bill to foreclose the mortgage of July 1, 
1887, and upon its motion receivers were appointed by this court 
of ail the property of the New Jersey corporation in Nebraska; and 
they hâve since been and still are in the possession of that property, 
and are operating the waterworks. On June 29, 1892, the Holly 
Manufacturing Company recovered a judgment against the American 
Waterworks Company of Illinois for the amount claimed in its péti- 
tion in this case; and its claim for this amount was duly proved in 
the chancery court of New Jersey, and allowed by the receiver and 
the New Jersey chancery court as soon as the receiver in that pro- 
ceeding had qualifled. On February 11, 1892, when the receiver, at 
the suit of the stockholders, was appointed, the unsecured floating in- 
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debtedness of the waterworks company was about f 86,000. Âbout 
$33,000 of this indebtedness and more than $100,000 of interest on 
the mortgage debt were paid under the orders of this court by the 
receivers in charge of the property before the foreclosure bill in this 
case was filed. When that bill was flled the New Jersey corporation 
owed about |57,000 to unsecured creditors, and about |o5,000 of in- 
come had then been earned, and was afterwards collected by the re- 
ceivers in the foreclosure proceedings. The receivers under the fore- 
closure proceedings hâve since tbeir appointment paid more than 
$60,000 for interest on the mortgage debt, and now hâve on hand 
funds sufQcient to pay the balance due the unsecured creditors, but 
not sufûcient funds to pay the interest that is now past due on the 
mortgage debt. On March 5, 1894, the HoUy Manufacturing Com- 
pany filed its claim in this case; and it prays for a decree establish- 
ing a lien in its favor npon the income of the waterworks in the 
hands of the receivers superior to that of the mortgage bondholders, 
and directing that the receivers pay its claim out of the income of 
the corporation in their hands before they pay the principal or inter- 
est of the mortgage debt. The mortgage provides that the water- 
works Company may retain possession of the mortgaged property and 
coUect the rents and income thereof until default in the payment of 
the interest or in the performance of some of the covenants or agree- 
ments of the mortgage, but that upon such default the right of the 
mortgagor to retain possession and to coUect such rents shall imme- 
diately cease, and the right of possession of the same shall imme- 
diately vest in the complainant, and the complainant may at once 
enter into possession and collect the rents. There is, however, an- 
other provision, — that, in case of any default as aforesaid which shall 
continue for 90 days, it shall be lawful for the complainant to fore- 
close the mortgage, and to apply for the appointment of a receiver 
of ail the rents, profits, debts, and demands of the mortgagor. There 
was no application for the appointment of a receiver, and no demand 
by the complainant for the surrender of the rents, income, and profits 
of thèse waterworks untU it filed its bill of foreclosure on the 13th 
day of October, 1893. 

If no receivers had been appointed prior to that date at the suit 
of stockholders or creditors, the mortgagor would not hâve been re- 
quired to account to the complainant for its disposition of the rent« 
and profits earned prior to the filing of the bill for foreclosure; nor 
could the trustée under the mortgage hâve enforced any équitable 
lien upon them. Kailroad Co. v. Cowdrey, 11 Wall. 459, 463, 20 L. 
Ed. 199; Dow v. Railroad Co., 124 U. S. 652, 8 Sup. Ct. 673, 31 L. 
Ed. 565. The income earned by the receivers appointed at the suits 
of the stockholders and of the creditors prior to October 13, 1893, 
was in like manner free from any équitable lien of the mortgage 
bondholders. It required a demand of surrender of the income and 
profits or the filing of a bill of foreclosure to charge this income 
with the superior lien of the mortgage under its provisions. The 
resuit is that the income earned by the receivers prior to October 
13, 1893, was applicable to the payment of the unsecured as well 
as the secured debts; and it rested in the discrétion of the court 
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tft diiPèct thé ïtjpplication of this income to the same estent that it 
wouid hâve rested in the discrétion of the mortgagor to bave ap- 
plied it as it saw fit had no receivers been appointed. The daim 
of the intervener was for machinerj and materials that were neces- 
sary in the construction of the ùnprovements and extensions re- 
quired to maintain the successfui opération of thèse waterworks. 
The machinery and materials thus furnished undoubtedly enabled 
the Company to increase its income, and they bave now become a 
part of the corpus of the mortgaged property. It would bave been 
a wise and just application of the moneys earned by the receivers 
before the flling of the bill of foreclosure to bave applied them to 
the paymeht of this claim. Upon the appointment of the receivers 
under the bill of foreclosure, it was clearly within the discrétion of 
the court to order such an application of this fund, and it is not 
too late to effectually exercise this discrétion now. On this ground 
the prayer of the pétition may perhaps be properly granted. But 
the contention of counsel for the intervener that one who fumishes 
materials that are required to construct a necessary improvement 
or extension of a mortgaged plant of an operating public or quasi 
public corporation thereby acquires an équitable lien on the income 
earned subséquent to the appointment of the receivers in foreclosure, 
superior to that of the mortgage bondholders, cannot, in my opinion, 
be successfully maintained. In support of this view he cites Fos- 
dick v. Schall, 99 U. S. 235, 256, 25 L. Ed. 339; Haie v. Frost, 99 
U. S. 389, 25 L. Ed, 419; Miltenberger v. Railroad Co., 106 U. S. 
286, 1 Sup. et. 140, 27 L. Ed. 117; Burnham v. Bowen, 111 U. S. 
776, 4 Sup. et. 675, 28 L. Ed. 596; Trust Co. v. Souther, 107 U. S. 
591, 2 Sup. Ot. 295, 27 L. Ed. 488; and numerous cases from the 
trial courts. A careful examination of the décisions of the suprême 
court lends no support to this theory of the counsel. The claim of 
the Holly Manufacturing Company is not for wages due employés 
for current operating expenses, or for currént debts accruing within 
a few months prior to the flling of the bill for foreclosure. It is 
for an unpaid balance of about 33 per cent, of an account for engines 
and materials furnished the mortgagor more than 30 months before 
the bill for foreclosure was flled, to enable it to construct perma- 
nent improvements and extensions, more costly and more valuable 
than the original plant, in order that it might successfully main- 
tain and operate its works. It is true that in Posdick v. Schall, 
supra, Chief Justice Waite, in delivering the opinion of the suprême 
court, said: 

"We tiave no doubt that, when a court of chancery Is asked by railroad 
mortgagees to appoint a receiver of railroad property pending proceedings for 
foreclosure, the court, in the exercise of a Sound judicial discrétion, may, as 
a condition of Issuing the necessary order, impose such terms in référence 
to the payment from the income during the reeeivershlp of outstanding debts 
for labor, supplies, equipment, or permanent improvement of the mortgaged 
property as may, under the circumstances of the particular case, appear to 
be reasonable. Railroad mortgages and the rights of railroad mortgagees 
are comparatlvely new in the history of judicial proceedings. They are pecu- 
liar in thelr character, and affect peculiar Interests. * • • The busi- 
ness of ail railroad companies is done to a greater or less estent on crédit. 
This crédit Is longer or shorter as the necessities of the case require; and 
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when companies beeome pecunîarlly embarrassed It frequently . happens that 
debts for labor, supplies, equipment, and improvements are pcrmitted to ac- 
cumulate in order that bonded interest may be paid, and a disastrous fore- 
closure postponed, if not altogether avoided. In this "way tlie daily and 
raonthly earnings, whleh ordinarily should go to pay the daily and monthly 
expenses, are liept from those to whom in equlty they belong, and used to 
pay the mortgage debt. The income eut of which the mortgagee Is to be 
paid is the net Income obtained by deducting from the gross earnings what 
is required for necessary operating and managing expenses, proper equipment, 
and usefui improvements." 

But it is a curious fact that ail of thèse remarks, on which courts 
are constantly urged to base orders for the préférence of unsecured 
to secured creditors in the application of the income eamed during 
receivei*ships in foreclosure, were obiter dicta, and that the suprême 
court bas ever since they were delivered been industriously engaged 
in limiting their terma and restricting their effect, until the circuit 
court of appeals of the Fourth circuit, in Bound v. Railway Co., 7 
C. C. A. 322, 58 Fed. 473, 480,— a case decided by Chief Justice Fuller 
and Judges Hughes and Morris, — declared in 1893 that: 

"The suprême court has recently, in Thomas v. Car Co., 149 U. S. 95, 13 
Sup. et. 824, 37 L. Ed. 663, indicated the narrow limits to which an equity 
court should confine Itself in allowing any unsecured claim to displace vested 
contract liens. Wages due employés, ciirrent operating expenses, current bal- 
ances of ticket and freight money arlsing from indispensable business rela- 
tions, and similar current debts accruing within ninety days, are recognized 
as among the limited class of clatms which, in its discrétion, the court may 
allow to hâve priority." 

In that case the Lackawanna Iron & Coal Company sold to a rail- 
road Company, 18 months before the receivership, necessary steel rails 
to the amount of |50,2'56.93, on the promise of the railroad company to 
pay this claim out of its earnings. $33,960 of the earnings were never- 
theless used to pay interest on the bonds, and the circuit court held 
this to be a diversion of the income, and gaye the iron company a 
prior lien for that amount on the proceeds of the sale of the mort- 
gaged property. The circuit court of appeals reversed this décision, 
and declared that the raie giving préférence to current expenses in- 
curred on the faith of the earnings of a railroad shortly before the 
appointment of a receiver had never been carried so far. 

The décision in Fosdick v. Schall, 99 U. S. 255, 25 L. Ed. 339, is 
neither based upon nor supported by the remarks of Chief Justice 
Waite which we hâve quoted above, and upon which counsel for the 
intervener so much relies. That décision was that a claim of the ven- 
dor of cars for their rent for six months immediately prior to the 
receivership, which was paid as a part of the purchase price of the 
cars, had no équitable lien on the proceeds of the mortgaged prop- 
erty superior to that of the mortgage bondholders, and the decree 
of the circuit court giving it such a préférence was reversed. 

In Haie v. Frost, 99 U. S. 392, 25 L. Ed. 419, the suprême court held 
that a claim for current supplies furnished the machinery department 
of a railroad company just preceding the receivership was entitled to 
a lien on the income superior to that of the mortgage bond holders, 
but that a claim for material for construction purposes waa entitled 
to no such préférence. 
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In Mîltenberger v. Railroad Co., 106 V. S. 286, 308, 311, 1 Sup. Ot. 
140, 27 L. Ed. 117, the suprême court sustained a decree which. di- 
rected the receivers operating the mortgaged property to pay out of 
the proceeds of the sale of mortgaged property the arrears due for 
operating expenses for a period not exceeding 90 days prior to the 
appointment of a receiver, and an amount not exceeding |10,000 to 
other conecting lines of road in settlement of ticket and freight bal- 
ances and for materials and repairs that had accrued, in part, more 
than 90 days before the bill for foreclosure was flled. 

In Trust C!o. v. Souther, 107 U. S. 591, 593, 595, 2 Sup. Ct. 295, 27 
L. Ed. 488, it was held that the court appointing a receiver might 
properly order him, before paying the mortgage debt, to pay out of 
the proceeds of the mortgaged property ail amounts owing by the 
railroad company for labor or supplies that accnied in the opération 
and maintenance of the railroad within six months of the appointment 
of the receiver, in a case in which the receiver had used the net in- 
come in making permanent repairs and improvements upon the prop- 
erty instead of discharging thèse claims. 

In Bumham v. Bowen, 111 U. S. 776, 783, 4 Sup. Gt. 675, 28 L. Ed. 
596, the décision was that, in a case in which the income of the re- 
eeivership had been diverted to pay for the right of way, the court 
might charge a claim for fuel necessarily furnished to and used by 
the railroad company in operating its road within 12 months prior 
to the receivership as a flrst lien on the mortgaged property, but Chief 
Justice Waite added : 

"We do not now hold, any more than we did In Fosdick v. Schall, or Huide- 
koper v. Locomotive Works, 99 U. S. 258, 260, 25 L. Ed. 344, that the income 
of a railroad in the hands of a receiver, for the benefit of mortgage credltors 
who hâve a lien upon it under thelr mortgage, ean be taken away from them 
and used to pay the gênerai creditors of the road. AU we then declded and 
ail we now décide Is that, if current earnlngs are used for the benefit of mort- 
gage credltors before current expenses are paid, the mortgage security is 
chargeable in equlty with the restoratlon of the fund which has been thus 
improperly applled to thelr use." Page 783, 111 U. S., page 679, 4 Sup. Ct, 
and page 599, 28 L. Ed. 

In Union Trust Co. v. Illinois M. Ky. Co., 117 U. S. 434, 6 Sup. Ct. 
809, 29 L. Ed. 963, it was held that the wages of employés for a lim- 
ited time before the receivership might be preferred to the mortgage 
bondholders in the distribution of the proceeds of the mortgaged prop- 
erty. 

In Trust Co. v. Morrison, 125 U. S. 591, 612, 8 Sup. Ct. 1004, 31 
L. Ed. 825, a préférence in the distribution of the proceeds of the 
sale of the mortgaged property was allowed to a surety who had 
executed a bond for an injunction that enabled the railroad company 
to prevent the sale of its rolling stock on exécution; but Mr. Jus- 
tice Bradley in the opinion quoted the remark of Chief Justice Waite 
in Burnham v. Bowen which appears above, and declared that it 
was not the intention of the court to décide anything in conflict with 
that déclaration. 

In St. Louis, A. & T. H. R. Co. v. ClevelaDd, 0., C. & I. E. Co.. 
125 U. S. 658, 673, 8 Sup. Ct. 1011, 31 L. Ed. 832, the suprême court 
refused to make the amount due for the rental of track used by the 
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mortgagor before the appointment of the receiver a preferred claim 
to that of the bondholders upon the proceeds of the mortgaged 
property. In the opinion Mr. Justice Mattbews thus enumerates 
the claims that may he preferred in the distribution of the income: 

"It is undoubtedly true that operating expenses, debts due to Connecting 
lines growing out of an interchange of business, and debts due from the use 
and occupation of leased Unes are ehargeable upon gross Income before that 
net revenue arises which constitutes the fund applicable to the payment of 
the interest on the mortgage bonds." Page 673, 125 U. S., page 1017, 8 Sup. 
et, and page 837, ai L. Ed. 

In Kailroad Co. v. Hamilton, 134 U. S. 296, 301, 10 Sup. Ot. 546, 

33 L. Ed. 905, the suprême court held that one who had constructed 
a dock upon the land of the railroad eompany at its instance after 
the exécution and recording of its mortgage had no équitable lien 
superior to that of the mortgage bondholders on the property or its 
proceeds. In that case the opinion in Dunham v. Kailroad Co., 1 
Wall. 254, 267, 17 L. Ed. 584, is quoted with approval. The court 
in the latter case, which presented a question of priority between 
a mortgagee and a contractor who had expended money and labor 
in building a railroad under a subséquent agreement with the rail- 
road Company, said: 

"Contractor, under the circumstanees, could acqulre no greater Interest in 
the road than was held by the eompany. He did not exact any formai con- 
veyance, but, if he had, and one had been executed and delivered, the rule 
■would be the same. Eegistry of the flrst mortgage was notice to ail the 
world of the lien of the complainant, and In that point of vlew the case does 
not even show a hardship upon the contractor, as he must hâve 'known when 
he accepted the agreement that he took the road subject to the rights of the 
bondholders." 

In Kneeland v. Trust Co., 136 U. S. 89, 98, 10 Sup. Ct. 950, 34 L. 
Ed. 379, the suprême court refused to prefer a claim for the rental 
of rolling stock for the three months prior to the flling of the bill 
for foreclosure to the mortgage debt, in the distribution of the pro- 
ceeds of the sale of the property, although the rolling stock was 
used during that time by a receiver of the railroad eompany ap- 
jjointed on a creditors' bill. Mr. Justice Brewer, in delivering the 
opinion of the court, said: 

•'One holding a mortgage debt upon a railroad bas the same right to de- 
mand and expect of the court respect for his vested and contracted priority 
as the holder of a mortgage on a farm or lot. So, when a court appoints a 
receiver of railroad property, it has no right to make that receivership con- 
ditional on the payment of other than those few unsecured claims which by 
the rullngs of this court hâve been declared to hâve an équitable priority. 
No one is bound to sell to a railroad eompany or to work for it, and whoever 
has dealings with a eompany whose property is mortgaged must be assumed 
to hâve dealt with it on the falth of its Personal responsibillty, and not in 
expectatlon of subsequently displacing the priority of the mortgage liens. It 
Is the exception, and not the rule, that sueh priority of liens can be displaced. 
We emphasize this fact of the sacredness of contract liens for the reason that 
there seems to be growing an idea that the chancellor, In the exercise of his 
équitable powers, has unlimited discrétion in this matter of the displacement 
of vested liens." Pages 97, 98, 136 U. S., page 953, 10 Sup. Ct, and page 383, 

34 L. Ed. 

In Thomas v. Car Co., 149 U. S. 95, 110, 112, 13 Sup. Ct. 824, 37 
L. Ed. 663, a préférence in the distribution of the proceeds of a mort- 
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gaged railroad was denied to a claim for the use of cars for six 
months prior to the receiversWp. Mr. Justice Shiras, in delivering 
the opinion of the court, quoted with approval the portion of the 
opinion in Kneeland v. Trust Co., to which référence has been made, 
and added: 

"The case of a corporation for the manufacture and sale of cars, dealing 
with a railroad company whose road Is subject to a mortgage securlng out- 
standing bonds, Is very différent from that of workmen and employés, or of 
those Tvho furnish from day to day supplies necessary for the maintenance of 
the railroad. Such a company must be regarded as contracting upon the re- 
sponsibility of the railroad company, and not in reliance upon the interposi- 
tion of a court of equity." Page 112, 149 U. S., page 831, 13 Sup. Ct , and 
page 669, 37 L.. Ed. 

In Wood V. Safe-Deposit Co., 128 U. S. 416, 421, 9 Sup. a. 131, 32 
L. Ed. 472, the suprême court declared that the doctrine of Fosdick 
V. Schall had never been applied in any case except that of a rail- 
road. The insolvent corporation in that case was a waterworks 
company, and one Starr had paid 117 coupons with funds which he 
had raised for the purpose of paying the expense of constructing 
the waterworks. It was his primary duty to apply thèse funds to 
defray the expenses of construction, and the appellants, contractors 
to whom Starr had subsequently delivered the coupons in payment 
for materials they had furnished for the construction of the plant, 
insisted that Starr's failure to apply the money to the payment of 
the expenses of construction was a diversion of the fund which 
entitled them to priority, under the doctrine of Fosdick v. Schall. 
Mr. Justice Lamar answered this claim in thèse words: 

"The argument is unsound. There are several answers to It: First, it 
overlooks the vital distinction between a debt for construction and one for 
operating expenses. The doctrine of Fosdick v. Schall is applicable whoUy to 
the latter class of liabilities." 

It is perhaps impossible, and if possible it would be unwise, to 
draw the line of demarkation between claims that may and those 
that may not be preferred to the mortgagee's in payment ont of 
the income eamed by an insolvent corporation after receivers in 
foreclosure are appointed, or ont of the corpus of the property. The 
spécial circumstances of each case will necessarily and rightfully 
influence the discrétion of the court. This much the authorities 
we hâve reviewed seem to indicate: First. The chancelier may, 
in his discrétion, charge upon the income eamed after the appoint- 
ment of receivers in foreclosure, or upon the corpus of the prop- 
erty, as prior liens to that of the mortgagee, the current oper- 
ating expenses of a railroad corporation for a limited time an- 
terior to the receivership, and the claims of sureties who hâve exe- 
cuted bonds to prevent forced sales of the property. Haie v. Frost, 
99 U. S. 389, 392, 25 L. Ed. 419; Miltenberger v. EaUroad Co., 106 
U, S. 286, 308, 311, 1 Sup. Ot. 140, 27 L. Ed. 117; Trust Co. v. 
Souther, 107 U. S. 591, 593, 595, 2 Sup. Ct. 295, 27 L. Ed. 488; Burn- 
ham V. Bowen, 111 U. S. 776, 783, 4 Sup. Ct. 675, 28 L. Ed. 596; 
Union Trust Co. v. Illinois M. Ry. Co., 117 U. S. 434, 6 Sup. Ct. 809, 
29 L. Ed. 963. Second. One who furnishes materials and labor, in 
the face of a recorded mortgage, under a subséquent agreement with 
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the mortgagor, for ihê- purpose of constructing extensive and per- 
manent improvements necessary to the maintenance atid opération 
of the Works of a quasi' public corporation, does not ûécessarily 
thereby acquire an équitable lien superior to that of the mortgagees 
on the mortgaged income of the corporation earned after the ap- 
pointment of receivers in foreclosure, or upon the corpus of the 
property mortgaged. Dunham v. Railroad Co., 1 Wall. 254, 267, 
17 L. Ed. 584; Haie v, Frost, 99 U. S. 389, 392, 25 L. Ed. 419; Eail- 
road Ck). v. Hamilton, 134 U. S. 296, 301, 10 Sup. Ct. 546, 33 L. Ed. 
905; Kneeland v. Trust Co., 136 U. S. 89, 98, 10 Sup. Ct. 950, 34 L. 
Ed. 379; Thomas v. Car Co., 149 U. S. 95, 110, 112, 13 Sup. Ct. 834, 
37 L. Ed. 663; Bound v. Eailway Oo., 7 C. C. A. 322, 58 Fed. 478, 
480; Wood v. Safe-Deposit Co., 128 U. S. 416, 421, 9 Sup. Ct. 131, 
32 L. Ed. 472. Third. Mortgagees of income who hâve stipulated 
in their mortgage that the mortgagor shall bave possession until 
default ordinarily acquire no right, as against the mortgagor or its 
creditors, to the income, or an accounting conceming it, until they 
demand its surrender or file a bill for the foreclosure of their mort- 
gage. Railroad Co. t. Cowdrey, 11 Wall. 459, 463, 20 L. Ed. 199; 
Dow V. Railroad Co., 124 U. S. 652, 8 Sup. Ct. 673, 31 L. Ed. 565. 
In view of thèse rules, the claim of the intervener is not allowed 
a préférence upon the ground that it acquired an équitable lien upon 
the income of this insolvent corporation earned subséquent to the 
âppointment of receiTers in foreclosure, by furnishing its machinery 
and materials for the construction of the improvements and ex- 
tensions of the waterworks company. It is allowed this préférence 
under the third rule. It is a meritorious claim. It is for engines 
and materials which hâve become a part of the mortgaged property, 
and which both enhance the security and increase the income of 
the mortgagees. The waterworks company had reduced this claim 
from 1149,000 to aboùt $44,000, and would probably hâve fully paid 
it had not its property and income been seized by the receivers of 
this court 20 months before the complainant made any demand 
for the possession of the income under the mortgage and its fore- 
closure. During that 20 months the waterworks company was pre- 
vented from paying this claim by the possession of this court. More 
than $100,000 of its income was coUected before the foreclosure bill 
was flled and appropriàted by the receivers appointed by this court 
to the payment of interest on the bonded debt, and when the bill 
for foreclosure was filed |55,000 of income had been earned, which 
was subsequently collected by the receivers in the foreclosure pro- 
ceedings. To this portion of the income the bondholders had no 
lien or claim superior to that of the intervener, because they had 
failed to demand possession of this income or to file their bill for 
foreclosure. It would hâve been just and équitable to hâve appro- 
priàted a BufScient amount of this fund to pay the claim of the in- 
tervener at the time the receivers in foreclosure were appointed. 
It is not too late to do so now. The receivers under the foreclosure 
proceedings hâve collected this fund earned before the foreclosure 
bill was filed, and hâve appropriàted it to the beneât of the mort- 
gagees. They now hâve on hand a sufiBcient amount of the income 
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subsequently collecte^ to restore this amount, and an order for tte 
payment i>f this claim from the income now in their possession will 
practically do so. ^ncli an order will accordingly be made. 



KILGOUE V. SCOTT et aL 
(Circuit Court, S. D. New York. January 8, 1901.) 

11. PlHDma OF MASTaR— CONCLDSIVENBSS. 

Where a référence was made to a master In a suit for an accountlng 
to détermine the value of certain property conveyed to one of the parties 
and sold by him, finding of the master will not be disturbed where based 
upon the évidence. 
i. AccouNTiNG — Crédits. 

Where property Is conveyed to a créditer as security to be sold, on ac- 
coùnting with the debtor the creditor is entitled to be credlted wlth in- 
terest on mortgages on the property, pald by him to save the property for 
the beneflt of the creditor, and the taxable costs of foreclosures from 
which the creditor redeemed. 

In Equity. 

William S. Bennett, for plaintiff. 
Lewis E. Carr, for défendants. 

WHEEIER, District Judge. The master's report hereîn was re- 
committed for a finding of the just value of the Passaic property 
covered by prior mortgages. Kilgour v. Scott (G. G.) 101 Fed. 359. 
That value has been found and reported to hâve been $22,500, De- 
cember 30, 1896. In restating the account this amount is reduced 
by "interest and costs, $849.41," as well as by the face of the mort- 
gages. The linding of value is excepted to as not according to the 
évidence; and this réduction, and the failure to allow interest on 
certain other items, are excepted to as improperly omitted. Most 
of the witnesses stated the value in small lots as being much high- 
er than it is found, and the average of their estimâtes is much 
higher. The value as ail in one pièce is testifled to be 20 per 
cent, less than the aggregate value in such lots, and the testi- 
mony was to be weighed, as it stated values of lots as they hâve re- 
sulted since that date. The finding of the master on a matter so 
committed to him is like the vei"dict of jury, and is not to be dis- 
turbed while it proceeded fairly upon the évidence within the scope 
of the inquiry. The master does not appear to hâve gone outside of 
the fair considération of the évidence and circumstances, according 
to his judgment. So no just ground is made to appear for disturb- 
ing his conclusion. A supplemental report, made at the request of 
the court, shows the interest in the item of interest and costs to 
be the interest on the mortgages included with the principal in the 
foreclosures, and the costs to hâve been those taxed against the 
défendants in those proceedings. The interest on the mortgages 
paid by the défendants, besides, is charged to the plaintiff at $809.17. 
This interest is $443, and is no part of the other. Both were a part 
of the mortgages which the défendant had to pay ofE to save the 
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property for the benéflt of the plaintiff, and the taxable costB of 
the foreclosures became a similar charge upon the property. The 
Refendants should be allowed for the payment of the mortgages, 
the interest thereon, and thèse costs as a part of the expense of 
saving the property for the plaintiff under the agreement by which 
Scott held the title. Interest was allowed in adjusting balances car- 
ried foi-ward, and it is not made to appear that, in result, any items 
belonging to the plaintiff bave been omitted. The exceptions are, 
therefore, oyerrulêd. As the plaintiff has been compelled to bring 
this suit to obtain his rights, and haa largely prevailed in it, he is 
entitled to costs, after deducting which there will probably be a 
balance due to the défendants. And as there is more property the 
title to which is held under the agreement between thé parties, the 
plaintiff should hâve a right to redeem. Exceptions overruled, re- 
ports accepted and confinned, and decree for plaintiff for rédemption 
of remaining property. 



THOMPSON et al. v. McOONNELL et aL 

(Clrctilt Court of Appeals, Flfth Circuit February 26, 1901.) 

No. 1,007. 

L HoMKSTKAD— Exemption— Fraudtilkkt Convbtance. 

A nu-al homestead of an insolvent, belng exempt from exécution by 
positive statute (Kev. St. Tex. 1895, art. 2396), cannot be the subject of 
a fraudulent conveyance as against the grantor'g credltors. 

a. 8amb— What Law Qovbrns— Fédéral Courts. 

What real estate is subject to or exempt from exécution issueâ from 
fédéral courts Is govemed by the law of the state where the real estaté 
Is situateâ. 

8. State Statdtes— Construction bt Fédérai. Courts. 

Décision of a state court showing the state's pollcy to llberally con- 
strue Its exemption statutes is binding on the fédéral courts in consider- 
Ing whether or not certain real estate In such state Is subject to exécu- 
tion issued out of the fédéral courts. 

4. Homestead— Convbyancb—Iktbnt to Abandon— Fraud. 

Where an insolvent conveys the homestead to his wlfe, and she there- 
after contracted to convey the land to B. in exchange for cattle, but, 
though the cattle were dellvered, and possession of the homestead given, 
the sale was not completed, but was subsequently rescinded, such at- 
tempted sale dld not show an attempt to abandon the homestead, and 
thus raise a presumption of fraud in the disposition of the homestead 
as against the husband's creditors. 

B. Same— ExcBss of Land Convbted— Intbnt. 

Tex. Rev. St. art 2396, provides that a rural homestead of a debtor 
to the extent of 200 acres shall be exempt from sale on exécution. EeU, 
that the fact that a deed of an insolvent homestead calling for only 200 
acres in fact conveyed 220 acres dld not render the conveyance void as 
against the husband's credltors, where It appeared that neither the hus- 
band nor wlfe had actual linowledge of the exact amount of land includ- 
ed, and the first linowledge of the excess arose from a survey made after 
suit was brought. 

C Same. 

Where a deed to a homestead conveyed 20 acres In addition to the 
amount which was exempt, wiich was Inadvertently included, the rule 
that a deed fraudulent in part as against the grantor's creditors is fraud- 
107 F.— « 
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BÎent lu toto dld nôt àpply, slnce such rule Is not applicable to a,n excess 
of a few acres Inadvertently included. 

7. SaMB— CONVBTANCE BY HUSBAND TO WlPE. 

Tex. Const. art. 16, § 50, and Tex. Eev. St. 1895, art. 6X6, reqUlring the 
wife to consent to and join in a eonveyance of a homestead, and articles 
635, 4618, requlring an acknowledgment by her on privy examination, 
did not preclnde a husband from conveying the homestead directly to his 
■wife, sinçe, as she Is not required to jjoln in such eonveyance, the stat- 
utes enacted for her protection and benefit hâve no application. 

8. Same— Limitation of Actions— Suspension— Mareibd Women. 

Tex. Rev. St. 1895, art 3342, déclares that peaceable and adverse pos- 
session of real estate for flve years bars a recovery, and section 3201 
provides that such statute shall not run against a married woman. 
Laws April 1, 1895, abolished such exception, but provlded that the dis- 
abilityof married women shall continue for one year from and after the 
passage of the act, and that they shall hâve, therefore, th© same time to 
sue as is allowed others by the provisions of the act. Eeld, that limita- 
tions dld not begin to run against an action to recover real property by 
a married vroman until one f ull year had expired after the act took efîeot, 
and that a contention that the time elapsed before the adoption of the 
amendment should be counted allowing married Tvomen one year to sue 
after the adoption of the amendment was not sustainable. 

9. Same — Direction dp Verdict. 

Where in an action for the recovery of real property It would hâve 
beenthe court's duty to bave set aside a verdict for the défendants if 
returned, the court properly directed a verdict in favor of plaintiffs. 

In Error to the Circuit Court of the United States for the North- 
ern District of Texas. 

J. M. McCormick (P. B. Ward and Wendel Spence, on the brief), 
for plaintiffs in error. 

H. N. Atliinson, for défendants in error. 

Before PAKDEE and SHELBY, Circuit Judges, and TOULMIN, 
District Judge. 

SHELBY, Circuit Judge. This is an action of trespass to try 
title, and was brought July 9, 1898, in the district court of Bosque 
county, Tex., by H. G. McConnell, Mrs. M. A. Hudson, and her hus- 
band, W. T. Hudson, citizens of Texas, against W. C. Thompson 
and others. The défendants in possession of the land sued for were 
the tenants of L. V. F. Randolph, who, on motion, was made party 
défendant as landlord. Rev. St. Tex. 1895, art. 5253. Randolph 
is a citizen of the state of New Jersey. On his pétition the case was 
removed to the circuit court of the United States for the Northern 
district of Texas. It was alleged in the pétition that the plaintifl 
M. A. Hudson was, on January 1, 1897, lawfuUy seised and pos- 
sessed of 200 acres of land, with improvements thereon, described 
in the pétition, situated on the Brazos river, Bosque county, Tex. 
It is averred that for a valuable considération, on the 12th of No- 
vember, 1897, she and her husband sold and conveyed an undivided 
one-half interest in the lands to her co-plaintiff, H. G. McConnell. 
The défendants answered, denying ail the allégations contained in 
the pétition, and pleaded the statute of limitations of five years. 
In response to the plea of the statute of limitations the plaintiffs 
filed a supplemental pétition, alleging that the plaintiff M. A. Hud- 
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son was, at the time the défendants took possession of the lands in 
controversy, a married woman, and has been ever since the défend- 
ants took possession of the land. The case was tried in the court 
below on thèse issues, and resulted in a verdict and judgment for 
the plaintiffs. 

The évidence showed that W. T. Hudson became the owner in fee 
simple of the real estate sued for on January 1, 1875. He was the 
common source of title of both the plaintiffs and the défendants. 
On February 18, 1887, L. V. P. Randolph obtained a judgment against 
W. T. Hudson in the United States circuit court for the Northern 
district of Texas for |57,92C.66. On February 20, 1889, W. T. Hud- 
son, in considération of one dollar and love and affection, conveyed 
to his wife, M. A. Hudson, the real estate in question, describing 
it by metes and bounds, and stating that it contained 200 acres. 
This conveyance was properly acknowledged and recorded on Janu- 
ary 5, 1891. On January 28, 1893, an exécution was issued on the 
judgment in the case of Eandolph against W. T. Hudson, which was 
levied on the land in controversy. The land was sold on this exé- 
cution, and the marshal conveyed it to L. V. F. Randolph by deed 
dated the 27th day of March, 1893. At the time W. T. Hudson 
conveyed the land in the suit to his wife, he and his family lived 
on it in a two-story house. He continued to occupy the house with 
his family until about the Ist of May, 1889, when he and his family 
moved to Haskell county, Tex. At the time he made the convey- 
ance to his wife, he was insolvent, and owned no other real estate. 
Before moving to Haskell county, W. T. Hudson negotiated a trade 
with E. Y. Brown to the effect that Brown, in considération of a 
sum of money and the conveyance to him of the real estate sued for, 
was to transfer to Mrs. M. A. Hudson a herd of cattle. Possession 
of the cattle was turned over to W. T. Hudson, who placed John 
Brown, a son of E. Y. Brown, in possession of the land. Brown oc- 
cupied the land under this agreement for several years, and Hudson 
held possession of the cattle. The trade, however, was never com- 
pleted. No deed was ever delivered conveying the land to Brown, 
nor a bill of sale transferring the cattle. Brown paid taxes, but no 
rent, on the land. The trade was finally abandoned, and the herd 
— at least a part of it — surrendered to Brown or his agents. During 
this time, John Brown, being sued or threatened with suit by Ean- 
dolph, surrendered possession of the land to him, and Randolph 
placed Thompson and the other défendants in possession as his 
tenants. The évidence tended to show that, if the trade between 
W. T. Hudson and Brown had been consummated, the cattle would 
hâve been transferred to Mrs. M. A. Hudson. The évidence wa» 
conflicting as to whether the Hudsons intended to and did acquire 
another homestead in Haskell county. It was shown by survey 
that the tract of land described as 200 acres really contained 220 
acres. The court instructed the jury to find for the plaintiffs for 
an undivided 200 acres out of the land in controversy. The défend- 
ants excepted to this charge. A verdict was rendered in accordance 
with the instructions of the court, and to reverse a judgment thereon 
this writ of error was sued out. 
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1. The évidence, as stated, shows that W. T. Hudson owned the 
real estate in question. He was indebted to Randolph, who obtained 
a judgment against him. Hudson conveyed the land to his wife, 
M. A. Hudson. WTien Randolph obtained the judgment, and when 
W. T. Hudson made the deed to his wife, the land was occupied as 
a homestead by Hudson and his family, and to the extent of 200 
acres was not subject to be sold to satisfy Eandolph's judgment. 
Eev. St. 1895, art. 2396. It is unquestionably a gênerai rule that 
property which is exempt by a positive statute from liability for 
the owner's debts is not susceptible of a fraudulent aliénation, and, 
consequently, not within the statute of frauds. Bump, Fraud. Conv. 
(Ist Ed.) p. 268; Wood v. Chambers, 20 Tex. 247; Fellows v. Lewis, 
65 Ala. 343, 354; Thomson v. Crâne (C. C.) 73 Fed. 327. 

2. What real estate is to be subject to and exempt from exécution 
issuing from the United States courts is governed by the local law 
where the real estate is sit^iated. Fink v. O'Neil, 10(5 IT. S. 272, 1 
Sup. et. 82o> 27 L. Ed. 196; Nichols v. Levv, 5 Wall. 433, 18 L. Ed. 
596; Bpindle v. Shreve, 111 U. S. 542, 4 Sup. Ct. 522, 28 L. Ed. 512; 
Rev. St. U. S. 916. This case is, therefore, to be examined in the 
light of the Texas law. The homestead of a family, not in a town 
or city, under the Texas statute and constitution, consists of not 
more than 200 acres, with the improvements thereon. Eev. St. 1895, 
art. 2.SiJ6; Gonst. art. 16, § 51. It has been the constant policy of 
the State, in its constitution and législation, as construed by many 
décisions of its suprême court, to favor by libéral interprétations 
the exemptions in favor of the debtor. Thèse décisions construing 
the state's constitution and statutes are as binding on this court as 
the constitution and statutes themselves. Elmeudorf v. Taylor, 10 
Wheat. 152, 6 L. Ed. 289; Post v. Supervisors, 105 U. S. 667, 26 L. 
Ed. 1204. 

3. At the time W. T. Hudson made the deed to his wife, Randolph, 
as his judgment creditor, had no claim on the homestead of 200 
acres, which were embraced in the conveyance. As Wheeler, C. J., 
in Martel v. Somers, 26 Tex. 551, said: "The conveyance cannot be 
deeraed fraudulent as to creditors, because the homestead was not 
liable to be taken in exécution or to forced sale for the payment of 
debts." The husband clearly has the right to give his homestead to 
the wife. His creditors cannot complain, because they are not in- 
jured. This is distinctly held in Blum v. Light, 81 Tex. 414, 16 S. 
W. 1090, where it is said that the husband may make a voluntary 
conveyance of the homestead to the wife, and his creditors cannot 
complain. The deed. therefore, of W. T. Hudson to his wife, was 
not made invalid by the fact that Eandolph held an unsatisfied judg- 
ment against the former. Hargadene v. Whitfleld, 71 Tex. 482, 9 
B. W. 475. Was there anything else in the transaction to make it 
voidable? If Hudson had the right to give his wife the homestead, 
she had the right, the husband joihing in the deed, to convey it 
to Brovvn in exchange for cattle. This trade, however, was never 
complet ed, and has no bearing on the question involved in the case, 
except as évidence tending to show the intention of W. T. Hudson 
in making the deed to his wife. If she had attempted to sell the 
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homestead for money, and had failed to complète the sale, it would 
net, we think, tend to show fraiid in the conveyance of her husband 
to her. She having only attempted to do what she had the right to 
do, we cannot think her act rai ses any présomption of fraud. In 
Blum V. Light, supra, the husband and wife conveyed the homestead 
to a third person for |3,100 in cattle and a note for |600. As a con- 
sidération for the wife's joining in the conveyance, the wife was to 
receive the cattle as her separate property. This transaction was 
held valid as against the creditors of the husband. It would be 
equally Talid, it seems, for the husband to convey the homestead 
direct to the wife; and, if the conveyance makes it hers, she can, 
of course, do as she pleases with it, so far as her husband's creditors 
are concerned. If the trade with Brown had been completed, and 
the ownership of the cattle were in controversy hère, and it could 
be shown that the transaction between Hudson and his wife, and 
the exchange with Brown of the homestead for the cattle, were ail 
artifices for the purpose of abandoning the homestead and putting 
the proceeds in the cattle ont of the reach of W. T. Hudson's cred- 
itors, the real title to and bénéficiai interest in the cattle being in 
W. T. Hudson, then the cattle might be subjected to the satisfaction 
of Eandolph's judgment. Darst v. Trammell, 27 Tex. 129; Blum v. 
Light, supra. But the contest hère is as to the homestead. The 
husband conveyed it to the wife. The title is still in her if the deed 
is valid. If the title vested in her, Eandolph got no title by the 
marshal's deed conveying the land as the property of W. T. Hudson. 
Let it be granted that there was évidence tending to show that Hud- 
son would not hâve conveyed to his wife if he could hâve sold the 
homestead for cattle, and safely, as against his creditors, hâve taken 
the title to the cattle in his own name. Grant that the évidence 
tended to show that he was made gênerons to his wife by the stress 
of his insolvency, and that he would hâve sold the homestead for 
cash or for cattle except for his insolvency. This, we think, would 
not alter the case. He could not sell the homestead without the wife's 
consent. She had rights in it that the law is made to protect. She 
could hâve declined to join in the sale unless she was provided with 
an équivalent, — with something she deeraed equal to the shelter se- 
cured by the homestead laws. Whatever his intentions may hâve been, 
the wife's doing no unlawful act, and the créditer being deprived 
of no légal right, we can see no reason based on the trade with E. 
Y. Brown for holding the deed invalid. But there are other reasons 
urged for declaring the deed void, which must be separately con- 
sidered. 

4. It is contended that the deed is made void because it contains 
20 acres in excess of the homestead. The conveyance to M. A. Hud- 
son being prior in date to the marshal's conveyance to Randolph, 
the former had prima facie the better right. On the record évidence, 
the plaintiffs below, after proving that the land sued for was the 
homestead at the date of the conveyance by Hudson to his wife, 
were entitled to recover. The défendants below became the actoi"» 
in the attack on the deed to Mrs. Hudson. It called for only "200 
acres" apparently, — only for the homestead. It required the survey 
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to show the 20-acre excess. This survey was not made until April 
14, 1899, after this suit was brought. Mrs. Hudson was not trying 
to reform or correct the deed. It has not been reformed or cor- 
rected. Generally, a deed entitles the grantee, as against the gran- 
tor and those claiming under him, to recover the part of the land 
that the grantor was entitled to convey and which he did convey. 
If it includes other lands, which the vendor, as against his cred- 
itors, had no right to convey, that fact does not prima facie vitiate 
the deed as to the lands rightly conveyed. To hâve that resuit, f raud 
must be shown, and it must be proved that the vendee knew of the 
excess, and so participated in the fraud. If Randolph, after the 
return of the exécution unsatisfled, instead of causing the marshal 
to sell the land, had flled a bill in equity to vacate the deed of Hud- 
son to his wife for fraud, the deed would hâve been set aside only 
as to the 20 acres. As to the 200 acres, it would be good in equity 
as against him. Why should it not also be good at law? In some 
cases it has been said that a deed fraudulent in part is fraudulent 
in toto; but this rule should not be applied to a case where an ex- 
cess of a few acres are Inadvertently included in a deed. It is a 
gênerai rule that, if a judgment is taken wrongfuUy for more than 
is due, the fraud destroys the whole. Pelrce v. Partridge, 3 Metc. 
(Mass.) 44. But, if no fraud is intended, and the attachment or 
judgment is taken for too much inadvertently, it will be valid for 
the correct amount. Pelton v. Wadsworth, 7 Cush. 587. And when 
there are several grantees In the same deed it may be valid as to 
one and invalid as to another. Anderson v. Hooks, 9 Ala. 704; 
Gary v. Colgin, 11 Ala. 514; Prince v. Shepard, 9 Pick. 176. The 
évidence shows that the tract of land held by Hudson was originally 
a larger tract, and that 100 acres had been sold olî. There was no 
évidence that he or his wife knew the number of acres in the tract. 
When he came to convey to her the homestead, it is described as 
containing 200 acres. Aiter this suit was brought, the survey was 
made, and it was then, so far as this évidence shows, for the flrst 
time ascertained that the homestead, as described by metes and 
bounds, contained 220 acres. The levy made on the land in the case 
of Randolph against Hudson, and the marshal's deed to Randolph, 
are not set out in the record; but it is stated in the record that the 
levy was on the "land in controversy," and that the deed conveyed 
"the land in controversy." We conclude that in both the levy and 
deed the description was as in the pétition, to wdt, "200 acres of 
land on the Brazos river," etc., describing it by metes and bounds. 
There is no évidence to show that any fraud was intended by the 
insertion of the 20 acres in excess of the homestead, or that the ex- 
cess was known either to the grantor or grantee, or even to Ran- 
dolph, before the survey. We think, therefore, that the deed is not 
made invalid as to the homestead by the insertion inadvertently 
of the 20 acres in excess of the homestead of 200 acres. This view 
is sustained in Martel v. Somers, 26 Tex. 551, 560; and by Brewer, 
J., in Farwell v. Kerr (G. 0.) 28 Fed. 345; and by Hawley, J., in 
Thomson v. Crâne (C. C.) 73 Fed. 327. Even if the husband had 
knowledge of the excess in the deed, and had fraudulent intent as 
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against his creditors, it would not make the deed to tlie wife void 
as to the homestead (Bell v. Dévore, 96 III. 217) ; otherwise, the hns- 
band could, by an artifice and fraud of which the wife was inno- 
cent, defeat her homestead rights by an act which appeared to her 
to better secure them. Thèse conclusions are as applicable in a court 
of law as in a court of equity, for a deed or bill of sale may be held 
Talid at law as to part of the property conveyed or transferred and 
invalid as to part. Weller v. Wayland, 17 Johns. 102. There is 
nothing in the Texas statute (Bev. St. 1895, art. 3545) that conflicts 
with thèse principles. It only contains the language common to 
such statutes, making voluntary conveyances "roid as to prior cred- 
itors." In Kerrison v. Cole, 8 East, 231, 232, the instrument in ques- 
tion was a bilI of sale and mortgage of a ship, which, by statute, 
was declared to be "utterly null and void to ail intents and pur- 
poses." In the instrument was a covenant to repay the money 
lent. Mr. Justice Lawrence held that the instrument might be good 
in part and bad in part, and that the undertaking to repay the money 
was good. It is clearly a just rule, when good and valid provisions 
are mixed with bad and invalid, to sustain the former whenever a 
séparation can be made. This would not be done, however, in a case 
where a statute by its express tenus déclares the whole deed or 
contract void on account of some provision which is unlawful; nor 
where there is some all-pervading vice, such as actual fraud, par- 
ticipated in by both parties to the contract or deed. But there is 
no such statute applicable to this case, and no such proof of fraud. 
Lord Hobart quaintly said "that the statute is like a tyrant; when 
he cornes he makes ail void; but the common law, like a nursing 
father, makes void only that where the fault is, and préserves the 
rest." Norton v. Simmes, Hob. p. 48, 12c; Andersen v. Hooks, 9 
Ala. 704, 706. 

5. It is conceded in the brief for the plaintiiîs in error that "the 
husband can convey directly to the wife his separate estate as well 
as community realty, neither being a homestead." Story v. Mar- 
shall, 24 Tex. 306, 307. The leamed counsel contends, however, 
that the husband cannot convey the homestead directly to the wife, 
because the constitution and statutes of Texas provide that the wife 
must consent to and join in the convevance of the homestead. 
Const. art. 16, § 50; Bev. St. 1895, art. 636. When the wife joins 
in such conveyance, the statutes provide for an acknowledgment by 
her on privy examination. Kev. St. 1895, arts. 635, 4618. It is 
urged that, thèse provisions not being complied with, the deed by 
Hudson, conveying the homestead to his wife, is void. The statutes 
requiring the privy examination of the wife as to conveyances of the 
husband and of her separate property are for her protection and 
benefit. They are not applicable, we think, to a conveyance of 
real estate by the husband to the wife. It being conceded that the 
husband, under the Texas law, can convey his real estate direct 
to the wife, there is no reason wLy he cannot convey to her the 
homestead to which he has the title. The consent and privy exam- 
ination of the wife are required only when the conveyance is made 
to another. As she does not sign, it is not neeessary for her to ac- 
knowledge a deed to herself. Her acceptance of the conveyance and 
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daim of riglit under it shows her consent to it. The reason of the 
law requiring her acknowledgment is not applicable to a convey- 
ance made to her, and the statute has no application. 

6. It remains for us to consider the défense of the statute of lim- 
itations of ÛTe years. Peaceable and adverse possession of real es- 
tate for five years bars a recovery. Eev. St. Tex. 1895, art. 3342. 
Brown went into possession in May, 1889. This suit was brought 
July 9, 1898. The évidence shows that the plaintiff below, M. A. 
Hudson, was a married woman when the land was conveyed to her 
and when the adverse possession commenced, and has remained a 
married woman to the présent time. Article 3201 of the Revised 
Statutes of Texas of 1S79 provided that this statute of limitations 
should not nm against a married woman. This exception in favor 
of married women remained the law until April 1, 1895, when the 
statute was so amended as to permit the limitation to run against 
married women. The amending statute left out married women in 
the list of those against whom the statute was not to run pending 
the disability. This language is then used: 

"Provided that limitation shall not begln to run against married women, 
until they arrive at the âge of twenty-one years; and, further, that their dis- 
ability shall continue one year from and after the passage of this article, 
and that they shall hâve thereafter the same time allowed others by the 
provisions hereof." Rev. St. 1895, art. 3352. 

Until April 1, 1S9S, article 3201, supra, made the disability of cov- 
erture complète. The amending act of April 1, 1895, removes the 
disability as to married women over 21 years of âge, but it is pro- 
vided that the disability shall continue for one year after the act 
taljes effect. One year after the amending act took eflect married 
women had no disabilities. From that period, — one year after the 
act took effect, — they start even with men and single women, and 
then they are to "hâve the same time allowed others by the provi- 
sions hereof." The act gives the married woman over 21 years of 
âge one year to learn that her disabilities are removed, and it is 
then applied to her as to men and single women. One year after 
the passage of the amendment it began to apply equally to married 
and single women. Five years had not elapsed when this suit was 
brought from the removal of Mrs. M. A. Hudson's disabilities of 
coverture. We are advised that this statute has not been construed 
by the suprême court of Texas. We cannot concur in the conten- 
tion of the plaintiff in error that the time elapsing before the adoption 
of the amendment should be counted against married women, giving 
them only one year to sue after the adoption of the amendment. 

7. The material facts in the case are proved by record évidence 
or by uncontradicted évidence. The conflict is about matters that 
are immaterial. Where the case dépends on évidence about which 
there is no conflict, and of a kind from which différent inferences 
cannot be reasonably drawn, the court may direct the verdict. If 
it would be the plain dtity of the court to set aside a verdict if given 
for the défendants, the court should direct the jury to find for the 
plaintiff s. Pleasants v. Fant, 22 Wall. 116, 22 L. Ed. 780. The court 
properly directed the verdict for the plaintiff s. The judgment of 
the circuit court is affirmed. 
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TOOTL.BI et al. t. œLEMAN et aL 

(Circuit Oomt of Appeals, Blghth Circuit. Marcb 11, 1901.) 

No. 1,499. 

1. Qarnishmbîît— Debt Due Cbeditor of Another State Bubjbct to. 

The right to garnlsh a debtor Is not Umited to the sltus of the chose in 
action, and a garnlshment by a citizen of one state of a dehtor of the 
Bame state, whose credltor résides, whose debt was contracted and Is 
payable in another state, is such an attachment of the chose in action 
as will authorlze the court to obtaln Jurlsdiction to dispose of It by publi- 
cation of the summons agalnst the défendant 

2. Removai.— BsTOPPEL PROM Dbnying Jurisbiction. 

One who removes a case from a state to the fédéral court is estopped 

from attacking the Jurlsdiction of the latter upon any ground except that 

the court from which It was removed had no jxu:lsdlctlon. 

8. Partt Conducting Dépense in Another's Name Estopped by Judqmesit. 

One who Instigates another to do a wrongful action, and, when the 

wrongdoer is sued, takes upon himself and conducts the défense of the 

case, is estopped from again litigating with the plalntlfE In that action 

the Issues there declded. 

i. Depbct of Parties Waivbd bt Pailure to Présent bt Dbmurber or An- 

SWBB TO THE MeRITS. 

A defect of parties plaintiffs or défendants through mlsjolnder or non- 
jolnder is waived by a failure to suggest the same by demurrer or an- 
swer. 
5. Cbeditor Instiqating Conversion and Dkfbnding Converter Bound by 
Jtjdgment against Him. 

A credltor who indemnlfies an officer agalnst damages for selzlng and 
converting property, and défends an action against the offlcer Individ- 
ually for the conversion, Is estopped by the judgment agalnst hlm from 
again litigating with the plaintiffs In that action the Issues there de- 
cided. 
(Syllabus by the Court.) 

In Errer to the Circuit Court of the United States for the District 
of Kansas. 

Kate Tootle, W. W. Wheeler, Joshua Motter, and F. S. Dameron, the 
plaintiffs in error, are the surviving members of the co-partnership styled 
Tootle, Hosea & Oo., which in 1890 was composed of thèse plaintiffs in error 
and W. B. Hosea. Hosea died in 1893, and the plaintiffs in error continued 
the mercantile business of Tootle, Hosea & Co., assumed thelr liabllities, and 
received their assets, as partners under the name of Tootle, Wheeler & Motter. 
On January 10, 1890, l'ootle, Hosea & Co. commenced an action against 
Thomas Lynch, and caused a writ of attachment to be Issued agalnst hlm 
and dellvered to the United States marshal for the district ot Kansas. R. 
L. Wallter was at that time the marshal, and they gave him a bond of indem- 
nity in the sum of $4,102, oondltloned, among other things, that they would 
pay ail damages to him which should resuit from his seizure under thls writ 
of attachment of "certain merchandlse sltuated in the storeroom now occu- 
pied by Coleman & Lynch, on Douglas avenue, Wlchita, Kansas." The Cole- 
man & Lynch referred to in this bond were E. R. Coleman and C. T. Lynch, 
the défendants In error in this action. Walker selzed their goods under thls 
wrlt of attachment, and disposed of them. Coleman & Lynch brought an 
action at law against him in one of the state courts of Kansas for his seizure 
and conversion of their goods. He delivered the summons served upon him 
to the attorneys for Tootle, Hosea & Co., and they answered for him that the 
property which he selzed was the property of Thomas Lynch, the défendant 
in the attachment suit, and that he had lawfuUy taken It under the writ In 
that action. This action resulted on December 4, 1895, in a judgment against 
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Walker for $4,873.20 damages and $21442 costs. H. C, Solomon, John W. 
Adams, and George W. Adams were the attorneys for Tootle, Hosea & Oo., 
who brought the attachment suit, and they continued to act for that flrm 
until the plâintiffs in errer succeeded them, and hâve since acted for the 
plaintiffs in error in ail the litigation which has grown eut of that attach- 
ment. They were hired and paid by Tootle, Hosea & Ce. and their suc- 
cessors to défend Walker In the action just mentioned, and Walker neither 
paid nor agreed to pay anythlng for their services. On October 28, 1897, the 
défendants in error, Coleman & Lynch, commenced the action now before us. 
They were résidents and citizens of the state of Kansas, and the plaintiffs 
in error were résidents and citizens of St. Joseph, in the state of Missouri. 
For the sake of brevity, the plaintiffs In error will be called the "défendants," 
and the défendants In error the "plaintiffs," in speaking of this action. The 
défendants were conducting a mercantile business in St. Joseph under the 
name of Tootle, Wheeler & Motter, and varions parties résident in Kansas 
were Indebted to them in varions sums, payable at St. Joseph, for goods pur- 
chased of them in that city. Coleman & Lynch sued the défendants in a 
state court in the state of Kansas, and gamished their debtors residing In 
that state. Thèse debtors answered in the garnishee proceedings that they 
were indebted to the défendants in amounts which In the aggregate exeeeded 
the claim of Coleman & Lynch. No service of summons was made upon the 
défendants otherwise than by publication under the statutes of Kansas. On 
December 11, 1897, the défendants removed this action to the United States 
circuit court for the district of Kansas. They then appeared specially in that 
court and moved to dismiss the action and to discharge the garnishees be- 
cause the state court of Kansas had not acquired and could not acquiro any 
jurlsdlction over them by the garnishment of their debtors and the publication 
of the summons, and because the United States circuit court had acquired 
no jurisdiction. This motion was denled, and the défendants excepted. 

For a cause of action, the plaintiffs alleged in their original pétition that 
the défendants had directed and caused E. L. Walker, the United States mar- 
shal, to seize and couvert their property. They also averred that they had 
brought the action and recovered agalnst Walker the judgment for this con- 
version which has been recited, and that the défendants had employed and 
paid the attorneys and conducted the défense of that action for Walker, and 
were the real parties in interest thereln. On motion of the plaintiffs thèse 
averments regarding the trial of the action and the judgment agalnst Walker 
were stricken from the pétition, and thereupon the plaintiffs filed an amended 
pétition in which they alleged that the défendants instigated and caused the 
conversion of their property, and sought to recover the value thereof. The 
défendants answered with a déniai of every allégation of the amended péti- 
tion, and an averment that the property in controversy belonged to Thomas 
Lynch, the défendant in the attachment suit, and that it was lawfully levied 
upon by Walker under the writ in that action. The plaintiffs replied that 
the Issues tendered by the plea of justification had been tried in the action 
between them and Walker; that, whlle Walker was the nominal défendant, 
the défendants were the real défendants in that action; that they had given 
the bond of indemnity which induced Walker to make the levy; that they 
had employed and paid the lawyers who defended him In the action agalnst 
him for conversion; that they were the real défendants in that suit; that 
judgment had been rendered against Walker thereln; and that ail the Issues 
tendered by the plea of justification became res adjudiCata between the 
plaintifCs and défendants by virtue of that judgment. The défendants moved 
to strike from the reply ail allégations referring to the trial and judgment 
in the action agalnst Walker. They demurred to the reply. They moved 
to dismiss the action. They objected to any évidence under the pleadings, 
to the Introduction In évidence of the pleadings and judgment In Coleman 
& Lynch agalnst Walker, and insisted In every way possible that the trial 
and judgment In that case were immaterial to any Issue In this action. The 
court below denied their motions, overruled their demurrer, received the 
pleadings and judgment in the Walker case In évidence, and refused to per- 
mit the défendants to eontradict the flndings In that case relative to the own- 
ership of the goods seized by Walker and their value. The plaintiffs Intro- 
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dueed évidence, whlch was not contradlcted, tendlng to show ttiat Tootle, 
Hosea & Co. gave the bond of Indemnity to Walker before he seized th« 
goods of the plaintiffs; that he was a mère nominal party to the action of 
Ooleman & Lynch against him; that the défendants were the real parties 
in interest In that action; that they hired and paid the attorneys who acted 
for Walker, and really inspired and conducted the défense. At the close of 
the évidence the court below Instrueted the Jury to return a verdict for the 
plaintiffs for the amount of the Judgment against Walker, and Interest at 6 
per cent, from the date of its entry. The défendants challenge this judgment 
by their writ of error. 

John W. Adams and H. C. Solomon (George W. Adams, on the 
brief), for plaintiffs in error. 

J. D. Houston (J. V. Daugherty, on the brief), for défendants in 
error. 

Before CALDWELL, SAXBOEN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

The ârst objection urged against the judgment in question is that 
the court below was without jurisdictlon because the state court 
of Kansas in which the action was commenced could not obtain ju- 
risdictlon over the défendants, who were résidents and citizens of 
Missouri, or over the choses in action owned by them, by means of 
garnishment of their debtors, who resided in Kansas, and by service 
of the summons upon the défendants by publication at the suit of 
the plaintiffs, who were also résidents and citizens of Kansas. The 
statutes of that state in tenus authorize such garnishments, and 
the application of the amounts due to the défendants from the 
garnishees to the satisfaction of the plaintiffs' demand, upon publica- 
tion of the summons against the défendants. Gen. St. Kan. 1897, 
c. 95, §§ 48, 72, 227, 228. The ground of the objection is that the 
situs of the choses in action attached by the garnishment was in St. 
Joseph, Mo., where the debts were contracted and were payable, 
and where the creditors of the défendants resided; and the argu- 
ment is that thèse choses in action could not be attached where they 
were not located. This theory has received the sanction of the su- 
prême court of Kansas in Railway Oo. v. Sharitt, 43 Kan. 375, 23 
Pac. 430, and the condemnation of the suprême court of the United 
States in Railroad Co. v. Sturm, 174 U. S. 710, 19 Sup. Ct. 797, 43 
L. Ed. 1144, in which the Kansas case is reviewed and disapproved. 
There is no essential différence between the facts of the case in hand 
and those which conditioned the latter décision, and it is not only 
décisive of the issues in this case, but is in accord with reason, 
with the great weight of authority, and with the gênerai understand- 
ing and practice of the profession. It is true, generally speaking, 
that the situs of a chose in action is the résidence of its owner, — 
the domicile of the créditer. But the power to prescribe the remé- 
dies by which a debt may be collected and disposed of is not limited 
to the domicile of its owner. The creditor must often resort to the 
résidence of the debtor to recover the amount due him, and must 
avail himself of the remédies prescribed by the debtor's state for 
this purpose. In this state of the case it is compétent, just, and com- 
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mon législation for the state of tlie debtor to provide for the pro- 
tection of its home creditors by statutes whicli enable them to pre- 
vent their debtors residing in another state from taking eut of the 
Btate the monej due them from their debtors within the state, and 
from eompelling their créditera to f ollow them into another state 
to collect moneys they justly owe them, while the debts to the home 
creditors can be more conveniently and speedily satisfled ont of the 
moneys due to their debtors from debtors residing in their own state. 
Administration, attachment, and gamishment laws are ail of this 
character, and they hâve met gênerai approbation. They do not 
rest upon the proposition that the situs of the chose in action is the 
domicile or the state of the debtor, but upon the fact that the 
debtor himself is there, and that his state governs his acts, and 
may lawfully so prescribe and control the remédies for the collection 
and transmission to liis creditor of the money he owes that justice 
shall be done not only to his creditor, but also to that creditor's 
creditor residing in the state of the debtor. They rest upon the 
fact that while the situs of the debt or of the personal property, for 
ail the purposes of its ownership, is in the state of the creditor, 
yet the debtor has its control, its actual possession, and a légal 
notice to him places it in the custody of the law, and subject to the 
process of the court of the state in which he résides. This is solid 
ground. It is consonant vs'ith reason and with reality. It governs 
the administration of estâtes of deceased persons, concerning which 
Mr. Justice Gray, in Wyman v. Halstead, 109 TJ, S. 654, 656, 3 Sup. 
et. 417, 27 L. Ed. 1068, said, "The gênerai rule of law is well settled 
that, for the purpose of founding administration, ail simple-contract 
debts are assets at the domicile of the debtor." Wilkins v. Ellett, 
9 Wall. 740, 19 L. Ed. 586, 108 U. S. 256, 27 L. Ed. 718. It lies at 
the foundation of the attachment and garnishment laws of the 
States, and sustains the action of the court below in this case. The 
origin of thèse laws is the custom of foreign attachment in the city 
of London. Under that custom the garnishee alone was summoned. 
The défendant received no notice, and at the conclusion of the pro- 
ceedings the garnishee was required to pay his debt to the plaintilf, 
and was released from liability to the défendant. An attachment 
or garnishment is in the nature of a proceeding in rem. It proceeds 
upon the theory that the res is attached; that notice to the debtor 
or the party in control of the personal property places his obliga- 
tion to pay or the property in his control at the disposition of the 
court. Such a notice attaches the debt, — the res; and, when this 
has been done, notice to the défendant which will give to the court 
ample jurisdiction to dispose of the thing attached may be given by 
publication, or by such other means as hâve been lawfully provided 
by statute, upon well-settled principles. Our conclusion is that the 
right to garnish a debtor is not limited to the situs of the chose in 
action, and a garnishment by a citizen of one state of a debtor of 
the same state, whose creditor résides, whose debt was contracted 
and is payable in another state, is such an attachment of the chose 
in action as will authorize the court to obtain jurisdiction to dispose 
of it by publication of the summona against the défendant. Rail- 
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road Co. v. Sturm, 174 U. S. 710, 19 Sup. Ct. 797, 43 L. Ed. 1144; 
Reimers v. Manufacturing Co., 70 Fed. 573, 574, 17 C. C. A. 228, 
229, 37 U. S. App. 426, 429, 30 L. E. A. 364; Mooney v. Manu- 
facturing Co., 72 Fed. 32, 38, 18 C. C. A. 431, 427, 34 U. S. App. 581, 
592; Newland v. ReiUy, 85 Mich. 151, 48 N. W. 544; Cofrode v. 
Gartner, 79 Mich. 332, 44 N. W. 623; Cahoon v. Morgan, 38 Vt. 236; 
Drake, Attachm. § 474; Embree v. Hanna, 5 Johns. 101; Blake 
V. Williams, 6 Pick. 286, 303; Harvey v. Eailway Co., 50 Minn. 
405, 407, 52 N. W. 905; Hardware Go. t. Lang, 127 Mo.. 242, 246, 
29 S. W. 1010; Howland v. Eailway Co., 134 Mo. 474, 478, 36 S. W. 29. 

The position of counsel for the défendants that, notwithstanding 
this rule of law, the state court had no jurisdiction of this case, be- 
cause the suprême court of Kansas had decided in one case in 1890 
that a court of that state could not obtain jurisdiction by the means 
hère employed, while the décision of the suprême court in Eailroad 
Co. T. Sturm, 174 U. S. 710, 19 Sup. Ct. 797, 43 L. Ed. 1144, had not 
been rendered when this action was commenced, in 1897, cannot be 
permitted to prevail, for two reasons: In the flrst place, the law 
was not changea by the erroneous décision of the suprême court of 
Kansas in Eailway Co. v. Sharitt, 43 Kan. 375, 23 Pac. 430, and 
the power had been granted and the duty imposed by the législature 
of Kansas upon its courts to take jurisdiction of actions of this 
kind by service of garnishment and publication of summons in the 
manner adopted in this case. Under this settled rule of law, the 
state courl had jurisdiction notwithstanding the mistake of the 
suprême court of Kansas. In the second place, a single décision 
of the highest court of a state is insufificient to establish an erro- 
neous rule of construction of the statutes of that state, clearly dis- 
approved by the suprême court of the United States and the great 
weight of authority throughout the country. 

It follows from this conclusion that the state court obtained suflfi- 
cient jurisdiction of the subject of this action and of the défend- 
ants by the garnishment and the service of the summons upon the 
défendants by publication to authorize the disposition of the moneys 
due from the garnishees by the judgment of the court, and the de- 
fendants are estopped by their removal of the cause from attacking 
the jurisdiction of the fédéral court on any other ground. It does 
not lie in the mouth of one who has removed a case from the state 
to the fédéral court to claim that the latter has no jurisdiction of 
the case, except upon the ground that the court from which it was 
removed was without jurisdiction. Cowley v. Eailroad Co., 159 U. 
S. 569, 583, 16 Sup. Ct. 127, 40 L. Ed. 263; Purdy v. Wallace MuUer 
& Co. (C. C.) 81 Fed. 513, 515. 

The next question for considération is the effect of the pleading 
and évidence of the judgment between the plaintiffs and E. L. 
Walker, who was the United States marshal whose deputy levied 
the writ upon the property of the plaintiffs. The défendants gave 
to Walker the bond of indemnity which induced him to seize this 
property. The plaintiffs sued him for the conversion of thèse goods. 
The défendants hired and paid the lawyers who conducted his dé- 
fense. Thèse were the same lawyers who brought the attachment 
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suit, and who are prot^ecting the défendants in the présent case. 
In ail this litigation they represented the défendants. While in the 
action against Walker they signed the pleadings and papers as his 
attorneys, they were in reality conducting thèse proceedings, de- 
fending the action, procuring évidence, cross-examining the witnesses 
of the plaintiffs, not only for Walker, but also for the real parties 
in interest, — the défendants who had indemniôed him. The issues 
presented and tried in that case were whether the property seized 
by Walker belonged to the plaintiffs or to Thomas Lynch, the de- 
fendant in the attachment suit, and what the value of that prop- 
erty was when it was taken from the plaintiffs. The défendants, 
through their attorneys, conducted the trial of thèse issues in the 
action against Walker, and the jury found them in favor of the 
plaintiffs. While their names did not appear upon the record, they 
were the real défendants, the real parties in interest, and the par- 
ties who actually made and conducted the défense. The inévitable 
effect of thèse facts is that, in any suit between the plaintiffs and 
the défendants upon the same cause of action involved in the action 
against Walker, the issues concerning the title and the value of the 
property seized are res adjudicata, and cannot be again litigated. 
One who instigates another to do a wrongful act, and, when the 
wrongdoer is sued, takes upon himself and conducts the défense of 
the case, is estopped from again litigating with the plaintiff in that 
action the issues there decided. Lovejoy v. Murray, 3 Wall. 1, 18, 
18 L. Ed. 129. The judgment against Walker was therefore a con- 
clusive détermination against the défendants of the issues whether 
or not the plaintiffs were the owners of the property seized, and of 
the value of that property. 

But it is contended that in the pleading of this judgment and in 
jts introduction in évidence many and fatal errors were committed. 
Let us flrst clearly understand the nature of this action, and then 
consider the soundness of this contention. This was not an action 
upon the judgment against Walker. It was an action for the same 
seizure and conversion of the property for which the judgment against 
Walker was rendered. But that judgment did not détermine that 
thèse défendants were liable for or should pay the amount thereof. 
For this reason that judgment alone would not authorize the court 
to enter a judgment against the défendants. Other évidence was 
requisite to establish the proposition that they were liable for this 
conversion. It was necessary to try and détermine issues which 
were not considered in the action against Walker, before the judg- 
ment against him would warrant a recovery against the défendants. 
Those issues were whether or not the défendants gave the bond of 
indemnity, and thereby instigated the taking and conversion, and 
whether or not they assumed and conducted the défense, and thus 
became the real défendants in the action against Walker. In other 
words, it was important to the plaintiffs' recovery hère that they 
should establish four propositions : (1) That the défendants gave the 
bond of indemnity, and instigated Walker to take and couvert the 
property; (2) that they assumed and conducted the défense to the 
action against him for the conversion; (3) that the property seized 
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was their property ; and (4) its value. The judgment agaînst Walker 
wàs no évidence of the first two propositions, but it was conclusive 
évidence against the plaintiffs of the last two. Thus it will be seen 
that the cause of action could not be based upon the judgment, but 
that it was for the conversion, and that it was necessary to estab- 
lish two propositions by évidence dehors the record in the Walker 
case, while that judgment was conclusive évidence of the ottier two. 
We are now ready to consider the objections to the pleadings and 
the évidence of this judgment. 

It is assigned as error that the trial court overruled the motion 
to strike from the reply that part which related to the judgment 
against Walker, and that it overruled a demurrer to the reply. There 
are two reasons why this judgment cannot be reversed on account 
of thèse rulings: The first is that the défendants pleaded new mat- 
ter in their answer, — that the property seized was owned by Thomas 
Lynch, and was taken by Walker under the writ in the attachment 
suit against him, — and the averments in the reply concerning the 
judgment against W^alker constituted a pertinent answer to this new 
matter, under the statutes of Kansas. Gen. St. Kan. 1897, p. 122, 
§ 103. The argument that it was unnecessary for the défendants to 
plead this new matter, under the décision in Kerwood v. Ayres, 59 
Kan. 343, 53 Pac. 134, in order to prove it, and that therefore the 
plaintiffs had no right to reply to it, is not persuasive. When the 
défendants unnecessarily pleaded this matter, they opened the door 
and invited the plaintiffs to reply to it. However, their remedy 
was not a motion to strike ont part of the reply; it was not 
to pick the mote out of their brother's eye; but it was to take 
the beam out of their own, to cure their own fault, to withdraw 
the unnecessary new matter from their answer. This they did 
not do, and the motion to strike out this part of the reply was prop- 
erly denied. The second reason is that the pleadings, proceedings, 
and judgment in the action against Walker were compétent and con- 
clusive évidence between the parties of the title to the property in 
controversy and its value; and if they were pleaded when they 
should not hâve been the only effect of this error was to give the 
défendants notice of this évidence earlier than they would otherwise 
hâve received it. This notice could not hâve prejudiced them, and 
error without préjudice is no ground for reversai. 

It is insisted that the ruling of the court in striking the plea of 
this judgment from the original pétition rendered the question whether 
or not it could be properly pleaded in the reply res adjudicata. But 
the two questions are not the same, and a court is not estopped be- 
fore the trial of a case from correcting any erroneous ruling it may 
hâve made in the settlement of the pleadings. 

It is said that the admission into the reply of this plea of the 
judgment against Walker constituted a departure in pleading. But 
the cause of action remained the same, — the taking and conversion 
of the property; and the plea of the judgment was a mère plea of 
an estoppel of the défendants from denying the truth of the two 
facts, — the title and the value of the property seized, whose exist- 
ence was challenged by the new matter in the answer. There is no 
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departure from a cause of action for conversion to a cause of action 
on the judgment. 

It is insistèd that the court below should hâve dismissed this ac- 
tion at the trial because it appeared from the pleadings that Walker 
and the défendants were joint tort feasors, that the plaintiffs bad 
elected to sue Walker separately, and that, having made that élec- 
tion, they could not maintain an action against the défendants jointly. 
This objection was that there was a defect of parties défendant. If 
there was any such defect, the défendants were required to présent 
it by demurrer if it appeared oii the face of the pleadings, and 
by answer if it did not. 2 Gen. St. Kan. 1897, c. 95, §§ 89-91. 
The objection hère under considération appeared upon the face of 
the original pétition. It was not suggested by demurrer or by an- 
swer, and was ârst presented by a motion to dismiss the action 
upon the opening of the trial. The défendants' silence, and their 
answer to the merits of the case without suggesting the defect, 
waived this objection. Their motion came too late, and it was rightly 
overruled. 

It is insistèd that the pleadings and judgment against Walker 
were not compétent évidence of the title and value of the property, 
because that action was not brought against Walker as marshal, 
and because the évidence does not establish the fact that the plain- 
tiiïs knew that the défendants were conducting Walker's défense. 
But it is not the name, title, or capacity in or under which Walker 
was sued that conditions the estoppel of the défendants by the judg- 
ment against him. It is the fact that they instigated the taking, 
and assumed and conducted the défense of the action for the taking, 
of the property of the plaintiffs. It was their own acts which es- 
topped them, and it was utterly immaterial under what name or 
title they performed thèse acts. It made no différence, therefore, 
whether Walker was sued for this taking, and the défendants de- 
fended him as marshal, gentleman, yeoman, or man. They were 
equally estopped by their deeds. 

K^or is the objection that this judgment can hâve no effect be- 
cause the plaintiffs did not know that the défendants were defending 
Walker worthy of more serions considération. H. C. Solomon, John 
W. Adams, and George W. Adams were the attorneys of Tootle, 
Hosea & Co. and of the défendants. As such attorneys they brought 
the action against Lynch and issued the writ of attachment. They 
defended Walker, and their names appear as his attorneys upon ail 
the pleadings and papers of the défendant in that suit. It is the 
common, almost the universal, practice for plaintiffs who procure 
the levy of an attachment to défend the person who levies it, when 
he is attacked by third parties on account of his seizure of the prop- 
erty under the levy. We cannot be blind, and we cannot présume 
that the défendants were blind, to this fact. The names of the at- 
torneys for the défendants upon the pleadings and papers of Walker 
raised a clear presumption that the défendants were conducting his 
défense, and, in the absence of contradicting évidence, this was suf- 
ficient évidence to warrant the conclusion that the plaintiffs were 
aware of this fact. 
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It is specified as error that one of the witoesses for the plaîntiffs 
was permitted to testify that he handed to Solomon the bond of in- 
demnity in the attachment suit in the présence of Wheeler, one of 
the défendants, and Solomon said: "I wrote that myself, and signed 
the name of Tootle, Hosea & Co. to it. We were not required to 
do anything further towards it." But this was certainly compétent 
évidence against Wheeler, and Wheeler was a member of the co- 
partnership composed of the défendants in this suit. He saw the 
bond, heard the testimonv of his attomey, and silently admitted its 
truth. 

It is contended that the court erroneously admitted a part of a 
letter written by H. C. Solomon, one of the attorneys of the défend- 
ants, on September 4, 189G, to K. L. Walker, in which he wrote that 
his clients were paying ail the costs of the litigation growing out 
of the attachment suit against Lynch. But the testimony of one of 
the défendants was that he left the entire charge and control of 
this matter to his attorneys, and the évidence was conclusive and 
uncontradicted that this letter was written by Mr. Solomon, one of 
thèse attorneys, and that the portion of it which was not produced 
could not be found after diligent search. In this state of the case, 
it was a compétent admission of the défendants that they were 
paying the expense of conducting the défense of Walker, as well as 
of the other litigation growing out of the seizure of the property 
of the plaintiffs. 

After the plaintiffs had introduced in évidence the pleadings and 
judgment against Walker, and had produced évidence tending to 
show that the défendants gave the bond of indemnity to him before 
the writ was levied upon the property of the plaintiffs, and that 
they had assumed and conducted his défense of the plaintiffs' action 
against him, the court ref used to permit the défendants to introduce 
évidence that the défendant in the attachment suit was the owner 
of the property, and directed the jury to return a verdict for the 
plaintiffs for the amount of the judgment against Walker, and in- 
terest from the date of its entry. It is contended that thèse rulings 
were erroneous, because the défendants were entitled to contest the 
title to the property in issue, because the évidence was insufiicient to 
warrant the instruction, and because interest should hâve been al- 
lowed upon the value of the property, and not upon the amount of 
the judgment against Walker. There was no error in the exclusion 
of the évidence offered by the défendants, because the judgment 
against Walker rendered the title to the property res adjudicata as 
against them. The évidence was uncontradicted and conclusive that 
the défendants assumed and conducted Walker's défense, and that 
they gave him the bond of indemnity before he seized the property. 
But this was an action for damages for the taking and conversion 
of the propetty. It was not an action upon the judgment against 
Walker, and for that reason interest should not hâve been computed 
upon the judgment, but upon the value of the property converted. 
This error made the judgment |232.44 more than it should hâve 
been. The judgment of the court below is accordingly affirmed to 
the amount of $5,870.56, but it is not affirmed as to the remaining 
107 F.— 4 
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Ç332.44, or ;any pqrt thereof. It îsmodifled as to tMs amount, and 
the case is remanded to the court below, with directipns to so modify 
its judgment of March 16, 1900, tbat it skall stand for the amount 
of |5,&70.56, instead of for the sum of $6,103. Eailroad Co. v. Es- 
till, 147 U. S. 591, 622, 13 Sup. Ct. Ui, 37 L. Ed. 292. 



TEREY V. DAVY. 

(Circuit Court of Appeals, SIxth Circuit March 9, 1901.) 

No. 901. 

1. Appeal— Failube to Tare Bitx op Exception— Pbesumption. 

Neither the évidence nor the charge of the court on an Issue as to the 
citizenshlp of plaintiff in error belng before the court, as no blll of excep- 
tions was taken, It wlU be assumed that the jury properly found the Issue 
agalnst hlm. 

8. Judgment Of Statb Sdpbeme Cotirt— Eeview bt Circuit Couet of Ap- 
peals. 

The circuit court of appeals bas no power to revlew the Judgment of a 
State suprême court. 

8. Same— Eebor Raisins Fedbkal Question. 

Alleged error of a state court in not foUowlng the law of another state 
does not ralse a fédéral question. 

1. Citizenship of Pakty — Issue Raised bt Plba in Abatbment — Indbpbnd- 
ent Submission to Jubt. 

The act of March 3, 1875, makes It the duty of the circuit court to dis- 
miss any suit on Its own motion at any time, if it appears to its satisfac- 
tion that the suit "does not involve a dispute or controversy properly 
within the jurlsdlctlon of sald circuit court"; and henee where défendant 
properly raised à question of jurlsdiction by plea in abatement alleglng 
that both parties were cltizens of the same state, there was no error In 
submitting the same to the Jury as a separate issue, Irrespective of the 
Issue on the merits. 

In Error to the Circuit Court of the United States for the South- 
ern District of Ohio. 

Harvey Terry, for plaintiff in error. 
J. V. Lee, for défendant in error. 

Before LURTON and SEVEEENS, Circuit Judges, and OLARK, 
District Judge. 

LTJRTON, Circuit Judge. The plaintiif in error, describing him- 
self as a citizen of North Carolina, brought an action in the circuit 
court of the United States for the Southern district of Ohio against 
John W. Davy, a citizen of Ohio. The défendant pleaded-in abate- 
ment that the plaintiff "is, and was at the time of commencing said 
action, a citizen of Ohio." The plaintiff flled a reply to this plea, 
which, by leave of the court, he seyeral times amended; his last 
amendment being in thèse words: 

"Now cornes Harvey Terry, the complainant, and by leave of court moves 
to amend his reply filed January S, A. D. 1900, in sald cause, to wit: Added: 
'Complainant pleads the gênerai Issue of the facts alleged In his blll of com- 
plaint,' and the further fact that he Is the owner of large tracts of land 
located in North Carolina, paitly farming lands with dwelling houses thereon; 
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that he has pald taxes on said property, of which he Is now the owner; that 
he has voted in North Carolina since his sale of said land and removal de- 
scribed in his bill of complaint. This amendaient added to former reply. 
Harvey Terry." 

Thereupon plaintiff entered a motion in thèse words: 

"This cause coming on to be heard at this term of the court, complainant 
moves the court that this cause may be tried both on the plea in abatement 
and the gênerai issue of the facts stated in the complaint; the gênerai 
issue having been pleaded in défense of the plea." 

This motion was overruled, and a jury impaneled, to wliom was 
submitted the issue joined upon the plea in abatement, who found 
upon their oaths that the plaintiff was a citizen of the state of Ohio 
at the time he instituted his action. Upon this finding the circuit 
court dismissed the action for want of jurisdiction. 

Neither the évidence nor the charge of the court upon the issue 
as to the citizenship of the plaintiff is before us, as no bill of excep- 
tions was taken. We must, therefore, assume that the jury prop- 
erly found that the plaintiff in error was a citizen of Ohio when 
he brought his action in the court below. Inasmuch as diversity 
of citizenship did not exist, there was no fédéral jurisdiction, unless 
the pétition set up some right, privilège, or immunity guarantied or 
secured to him under the constitution, or some law of congress, 
or treaty made in pursuance thereof. The pétition is exceedingly 
prolix. We hâve searched in vain for any fédéral question which 
would support an action in a fédéral court between citizens of the 
same state. No such question is stated. It appears that the de- 
fendant, Davy, was a real-estate broker, residing at Columbus, Ohio. 
The plaintiff resided in North Carolina, and owned a large body 
of land situated in that state, which he was désirons of selling or 
exchanging. Davyclaimed that he had been employed to procure 
a sale or exchange, and that he did procure a purchaser, or one 
with whom the plaintiff made an exchange, and that for his serv- 
ices he had earned a commission. He accordingly brought an action 
against Terry to recover for his services so rendered. This suit was 
brought in a court of the state of Ohio, and process was duly served 
upon Terry, who appeared and defended. The suit resulted in a 
judgment against Terry, which was affirmed in both the circuit and 
suprême courts of Ohio. 54 N. E. 1110. Terry thereupon paid ofl 
the judgment, and later brought the présent suit to recover the money 
so paid, and the damage and loss he had been put to by reason 
of said claim and suit. The pétition seems to rest his "right of 
restitution and damages" upon the ground that no contract with 
Davy in respect to a sale or exchange of land in North Carolina 
was valid unless in writing, and that the Ohio court ought to hâve 
applied the law of North Carolina to the décision of the case. It 
is enough to say that this court has no power to review the judg- 
ment of the state court, and this contention of error, in not foUow- 
ing the law of North Carolina, does not raise any fédéral question. 
The court below was, therefore, without jurisdiction, unless there 
existed the requisite diversity of citizenship. 

The only errors assigned upon the action of the circuit court re- 
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late to tlie action of that court in submitting to thé Jury tEe îssue 
as to the citizenship of the plaintiff without also submitting at tbe 
same time the issues of law and fâct set ont in the bill or pétition. 
Tliis question is, perhaps, best exhibited by tlie fourth and fifth 
assignments of error, wliich are as follows: 

"(4) It was error In sald TJnlted States circuit court to hâve overruled com- 
plainant's motion for tlie trial of sald cause upop the gênerai Issuea of law 
and facts alleged in complalnant's bill when pleaded in défense of the plea. 
(5) It was error In the court to hâve submltted ta the jury the flnding of the 
question whether Harvey Ter^-y was a citizen of Ohio on the 23d day of 
August, 1899, or not, without submitting complalnant's bill and the pleadinga 
of law and facts in the cause of action for adjudication and détermination 
under the proofs produced on the trial." 

There was no error in this. If the plaintiff and défendant were 
citizens of the same state, the court had no jurisdiction. The act 
of March 3, 1875, makes it the duty of the circuit court to dismiss 
any suit, on its own motion, at any time, if it shall appear to the 
satisfaction of the court that the suit "does not involve a dispute 
or controversy properly within the jurisdiction of said circuit court." 
The défendant below properly raised the question of jurisdiction 
by a plea in abatement. Being thus raised, it was properly sub- 
mitted to a jury as a separate and independent issue. Hartog v. 
Memory, 116 U. S. 588, 6 Sup. Ct. 521, 29 L. Ed. 725; Farmington 
Village Corp. v. Pillsburj', 114 U. S. 138, 5 Sup. Ct. 807, 29 L. Ed. 
114; Kefining Co. v. Wyman (C. C.) 38 Fed. 574, 3 L. R. A. 503. In 
Ashley v. Board, 8 C. C. A. 455, 60 Fed. 55, we said, in discussing 
the practice when the jurisdiction of the court was chaUenged by 
proper plea, that "such a question is an independent one, and can- 
not properly be confused with the issue on the merits; otherwise, 
it could not be determined from the verdict whether it was founded 
on a question of jurisdiction or of the cause of action." The judg- 
ment is accordingly affirmed. 



CITT OP MANNING v. GERMAN INS. CO. 

(Circuit Court of Appeals, Eighth Circuit March 11, 1801.> 

No. 1,464. 

L OnDBB Grantino ob Refusins New Tbial within Jubisdiction of Coubt 
NOT Revibwablk. 

An order granting or refusing a new trial, which the court has the 
Jurisdiction to malie, Is discretionary with the trial court, and cannot be 
reviewed by appeal or wrlt of error In the fédéral courts. 

S. Thb Question of the Powkb to Makb Order fob Nbw Tbial Revibw- 

ABLK. 

But the question whether or not the trial court haa the Jurisdiction to 
malje an order granting or refusing a new trial Is revlewable in the 
fédéral courts by an appeal or writ of error challenging such order. 
3. Ordp:b fob New Tbiai, — Kemedy fob Incapacitt of Jcdob to Bwn BilIi 
OF Exceptions. 

An order for a new trial, when the application for It Is made In due 
time, Is the proper remedy for the incapacity of the judge who tried 
the case to settle and sign the bill of exceptions. 



city of manning v. german ins, co. 53 

4 Courts without Power to Vacate ob Modift Thbir Judoments apter 
THE Tbrm. 

Judgments at law cannot be vacated or substantlally modified by the 
courts wbicli rendered them subséquent to the expiration of the terms at 
wliich they were entered, in the absence of motions or proceedings for 
that puipose durlng such terms; and the only exceptions to this rule are 
that clérical mistalies, and such mistaltes of fact not put In issue or 
passed upon as may be corrected by writ of error eoram vobis, or by mo- 
tion In lieu of that writ, and mistaltes in the dismissal of a cause, may 
be corrected after the expiration of the terms. 

6. Power aîjd Practick of Peubral Courts in Sbttling Bills op Excep- 
tions AHD Granting Motions for New Trial Independbnt op State 
Statutes and Praoticb. 

Section 914 of the fédéral statutes was not Intended to and did not 
conform the power or the practice of the fédéral courts to those of the 
State courts in matters relating to bills of exceptions, motions for new 
trials, and methods of review of thelr judgments. 

(Syllabus by the Court) 

In Error to the Circuit Court of the United States for the Southern 
District of Towa. 
For former opinion, see 100 Fed. 581. 

The writ of error in thls case challenges an order granting a new trial of 
an action brought by the German Insurance Company, the défendant In er- 
ror, hereinafter called the "plaintiff," against the city of Manning, the plain- 
tiff in error, hereinafter called the "défendant," in which a judgment was 
rendered in favor of the défendant on August 8, 1899, during the May term 
of the court below. The May term of that court expired on November 20, 

1899, and during that term no motion, or notice of motion, or proceedings 
towards a motion for a new trial of the action were made or talien. The 
foUowing November term of that court commenced on November 20, 1899, 
and during that term, and on January 13, 1900, the plaintiff moved for the 
flrst time for a new trial of the action, and on the flrst day of the May term, 

1900, that motion was granted. The motion for the new trial was granted 
solely because the plaintiff had failed to perfect a bill of exceptions under this 
State of facts: On August 8, 1899, when the judgment was rendered, Judge 
Woolson, who tried the case, allowed the plaintiffl 90 days in which to make 
a bill of exceptions. There was a dispute between the parties below whether 
or not this extension of 90 days was subsequently changea by order of the 
court to 180 days. But Judge Shlras, who heard the motion for a new trial, 
and found the facts upon which his order was made, decided that there was 
no such authorized change, and that the time for preparing the bill of excep- 
tions expired on November 7, 1899, during the May term, 1899, of the circuit 
court. About the 23d day of October, 1899, counsel for défendant wrote to 
the counsel for plaintiff concernlng an extension of time for preparing a bill of ' 
exceptions, and he replied that he had no objection to the extension of the 
time, but that, if counsel for the défendant desired such extension, he re- 
quested him to apply for it at once, so that there could be no question in the 
matter. Defendant's counsel made no application to any one for an extension 
of time, and it never was extended. On November 7, 1899, when the time to 
prépare the bill of exceptions expired, Judge Woolson, who tried the case, 
was so 111 that he was tinable to attend to his officiai duties, and he died on 
December 4, 1899. Judge Shlras, who held the November, 1899, and May, 
1900, terms of the court, granted the motion for a new trial because no bill 
of exceptions had been settled. The order granting the new trial is attacked 
on the ground that the circuit court had no power to malîe such an order, and 
thereby to set aside and vacate its judgment, after the expiration of the 
term at which it was rendered, in the absence of any motion or notice of mo- 
tion for that purpose during that term. 

B. I. Salinger (A. B. Cummins, on the brief), for plaintiff in error. 
George F. Henry (James G. Berryhill, on tie brief), for défendant 
in error. 
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Before CALDWELL, SANBOEN, and THAYER, Circuit Judges. 

SAJ^BORN, Circuit Judge, after stating the case as aboyé, deliv- 
ered the opinion of the court. 

An order granting a new trial in an action sets aside and renders 
void any former judgment therein. Rev. St. § 987. An order grant- 
ing or refusing a new trial, which the court bas the jurisdiction or 
power to make, is discretionary, and cannot be reviewed by writ of 
error or appeaj m the fédéral courts. Railroad Co. v. Howard, 4 
U. S. App. 202. 1 0. C. A. 229, 49 Fed. 206; McOlelIan v. Pyeatt, 4 
U. S. App. 319, 1 C. G. A. 613, 50 Fed. 686; Village of Alexandria v. 
Stabler, 4 U. S. App. 324, 1 C. C. A. 616, 50 Fed. 689; Mining Co. v. 
Fullerton, 19 TJ. S. App. 190, 7 C. C. A. 340, 58 Fed. 521; City of 
Lincoln v. Sun Vapor Street-Light Co., 19 U. S. App. 431, 8 C. C. A. 
253, 59 Fed. 756; Criner v. Matthews, 32 U. S. App. 405, 15 C. C. A. 
93, 67 Fed. 945; Condran's Adm'x v. Railway Co., 32 U. S. App. 182, 
14 C. C. A. 506, 67 Fed. 522. But the question whether or not the 
court had the jurisdiction or power to make an order granting or re- 
fusing a new trial and avoiding a former judgment is always review- 
able in the fédéral courts by a writ of error or an appeal challenging 
the order, because it goes to the eflect and flnality of the judgment 
itself. Phillips v. Negley, 117 U. S. 665, 671, 675, 678, 6 Sup. Ct. 
901, 29 L. Ed. 1013. 

ÏVo questions are urged upon our considération. The first is 
whether or not the court had the power to grant a new trial and avoid 
the judgment after the expiration of the term at which it was ren- 
dered, and the second is whether or not that power was wisely exer- 
cised upon the proofs presented in this case. The second question is 
not open for considération hère, because, if the court had the power 
to grant the motion, the exercise of that power was discretionaiy, 
and not reviewable in this court. Moreover, it is conceded, and 
that is the extent to which the authorities cited for the défendant go, 
that, when the motion or application is made at the term at which 
the judgment is rendered, or within the time flxed by the rules of the 
court, an order granting a new trial is the proper remedy for the f ail- 
ure of the defeated party to obtain his bill of exceptions on account 
of the illness or incapacity of the judge who tried the case. Hume v. 
Bowie, 148 U. S. 245, 255, 13 Sup. Ct. 582, 37 L. Ed. 438; Nind y. 
Arthur, 7 Dowl. & L. 252; Newton v. Boodle, 3 O. B. 795, 800; Benett 
V. Steamboat Co., 16 C. B. 28; Borrowscale v. Bosworth, 98 Mass. 34, 
36; Malony v. Adsit, 20 Sup. Ct. 115, 44 L. Ed. 163. The only ques- 
tion for our considération, therefore, is whether or not the court be- 
low had the jurisdiction to grant the motion for the new trial and 
to avoid the judgment of August 8, 1899, after the expiration of the 
term at which it was rendered, in the absence of any motion or 
notice of motion or other proceeding looking to its vacation during 
that term. 

In Sibbald v. U. S., 12 Pet. 487, 491, 9 L. Ed. 1167, 1169, Mr. Justice 
Baldwin, delivering the opinion of the suprême court, said : 

"No principle is better settled, or of more universal application, than that 
no court can reverse or annul its own final decrees or judgments, for errors 
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of fact or law, after the term in whlch they haye been rendered; unless for 
clérical mistakes (Cîameron v. McEoberts, 3 Wheat. 591, 4 L. Ed. 467; Bank v. 
Wlstar, 3 Pet. 431, 7 L. Ed. 731); or to reinstate a cause dismissed by mls- 
take (The Palmyra, 12 Wheat. 10, 6 h. Ed. 531): from which it foUows that 
no change or modification can be made, which may substantially vary or 
affect it in any material thing. Bills of review in cases of eqnity, and writs 
of error coram vobis, at law, are exceptions which cannot affect the présent 
motion." 

In Bronson t. Schulten, 104 U. S. 410, 415, 26 L. Ed. 797, 799, Mr. 
Justice Miller, In delivering the opinion of the suprême court, after 
declaring it to be a gênerai rule that judgments and decrees and 
orders of the courts are under their control, and may be set aside, 
vacated, modiûed, or annuUed during the term at which they are 
pronounced. proceeded to say: 

"But it is a rule equally well established that, after the term has ended, ail 
final judgments and decrees of the court pass beyond its control, unless steps 
be taken during that term, by motion or otherwlse, to set aside, modify, or 
correct them; and, if errors exist, they can only be corrected by sueh pro- 
ceeding by a writ of error or appeal as may be allowed in a court which, by 
law, can review the décision. So strongly has this principle been upheld by 
this court, that, while realizing that there is no court which can review its 
décisions, it has Invariably refused ail applications for rehearing made after 
the adjoumment of the court for the term at whch the judgment was ren- 
dered. And this Is placed upon the ground that the case has passed beyond 
the control of the court. Brooks v. Kalbroad Ce, 102 U. S. 107, 26 L. Ed. 91; 
Public Schools V. Walker, 9 Wall. 603, 19 L. Ed. 650; Brown v. Aspden, 14 
How. 25, 14 L. Ed. 311; Cameron v. McRoberts, 3 Wheat. 591, 4 L. Ed. 467; 
Sibbald v. TJ. S., 12 Pet. 488, 9 L. Ed. 1167; U. S. v. The Glamorgan, 2 Curt. 
236, Ped. Oas. No. 15,214; Bradford v. Patterson, 1 A. K: Marsh. 464; Ballard 
V. Davis, 3 J. J. Marsh. 656. * * • It is a profltless task to foUow the 
research of counsel for the défendants in error through the numerous dé- 
cisions pf the State courts cited by them on this point in support of the action 
of the circuit court. The cases from the New ïork courts, which go furthest 
in that direction, are largely founded. on the statute of that state, and we are 
of opinion that on this point nelther the statute of that state nor the dé- 
cisions of its courts are binding on the courts of the United States held there. 
The question relates to the power of the courts, and not to the mode of pro- 
cédure. It Is whether there exlsts In the court the authority to set aside, 
vacate, and modify Its final judgments after the term at which they were 
rendered; and this authority can neither be conferred upon nor withheld from 
the courts of the United States by the statutes of a state or the practice of 
its courts." 

The conclusion was that an order of the circuit court vacating 
judgments rendered at a preceding term was void, and must be re- 
versed. 

In Phillips V. Negley, 117 U. S. 665, 6 Sup. a. 901, 29 L. Ed. 1013, 
a writ of error was sued out to review an order vacating a judgment 
and granting a new trial which was made after the expiration of 
the term at which the judgment was rendered. In the opinion of the 
suprême court in that case the opinion of Mr. Justice Miller in the 
case just cited is carefuUy reviewed, quoted from, and approved in 
thèse empbatic words: 

"Although the opinion also shows that, upon the facts of that case the ac- 
tion of the circuit court in vacating its judgment after the term could not be 
justified upon any rule authorizing such relief, whether by motion or by biil 
in equity, nevertheless the décision of the case rests upon the emphatic dé- 
niai of the power of the court to set aside a judgment upon motion made 
after the term, and grant a new trial, except in the limited Class of cases 
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ennmerated as reached by the prevlous practlce under wrlts of error coram 
vobls, ca- for the pnrpose of correctltig the record aceording to the fact, where 
mlstakes hâve occurred f rom the misprislon of the elerk. We content our- 
seltes with repeatlng the doctrine of thls récent décision, wlthout recapltulat- 
Ing prevlous cases In thls court, In which the point has been notlced, for the 
purpose of showlng thelr hannony. It has been the unlform doctrine of thls 
court." 

Thèse opinions settle the question presented in this case, There 
are no décisions of the suprême court to the contrary. The motion 
which was granted in this case does not fall within the exceptions 
founded upon mistake or misprision of the clerlc, or upon errors re- 
mediable by the common-Iaw writ of error coram vobis. The former 
relate only to mère clérical errors, and the latter are limited gen- 
erally to the facts that one of the parties to the judgment had died 
before the judgment was rendered, or was an infant, or no guardian 
had appeared or been appointed, or was a feme covert, or that there 
was error in the process through the fault of the clerk. In the later 
practice of the courts a motion is substituted for this writ. But the 
foundation of the order hère is not among the errors for the relief of 
which that writ could be issued. The décisions of the suprême court 
are controUing authority in this court. A careful examination and 
reyiew of them discloses the fact that the unif orm rule of that court 
is that judgments at law cannot be vacated or substantially modifled 
by the courts which rendered them, subséquent to the expiration of 
the terms at which they were entered, in the absence of motions or 
proceedings for that purpose during such terms ; and the only excep- 
tions to that rule are that clérical mistakes, such mistakes of fact not 
put in issue or passed upon as may be corrected by writ of error coram 
vobis or on motion in lieu of that writ, and mistakes in the dismissalof 
a case, may be corrected after the expiration of the terms. The case be- 
fore us falls under the rule, and not under the exceptions. There was 
no error of fact or mistake of clerk, court, or counsel in the proceedings 
at the May tenu, 1899. The judgment was rendered on August 8, 
1899. The term did not conclude until November 20th, in that 
year. During ail that time the opportunity was open to the plaintiff 
to file his motion for a new trial, and thereby to enable the court to 
retain its jurisdiction over its judgment. On îiovember 7, 1899, when 
the time for preparing its bill of exceptions expired, and Judge Wool- 
son was too ill to sign it, there still remained 13 days in which to pré- 
sent the motion for a new trial. No such motion was flied. No no- 
tice of such motion was given. The resuit was that the term ended. 
The control of the circuit court over its judgment ceased. The suc- 
cessful party was discharged from further attendance, and ail the 
subséquent proceedings without his consent were coram non judice 
and void. Maller v. Ehlers, 91 U. S. 249, 250, 23 L. Ed. 319; South- 
ern Pac. Co. v. Johnson's Adm'x, 69 Ped. 559, 562, 16 C. C. A. 317, 
320, 44 U. S. App. 1, 8. 

The act of congress of June 5, 1900 (chapter 717), did not validate 
the order of the court below, because it was passed after the judg- 
ment had become final, and after the rights of the parties to it had 
vested; and congress had no more power than the court to devest or 
destroy them by its mère flat without notice or hearing. 
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It is suggested that under sections 4091 and 4092 of the statutes of 
lowa the order granting this new trial and vacating the judgment 
may be sustained, and that under Eev. St. § 914, which provides that 
the practice, pleadings, and fonns and modes of proceeding in ac- 
tions at common law shall conf orm as near as may be to the practice, 
pleadings, and forms and modes of proceeding in the state courts, 
thèse statutes gave authority to the fédéral court to grant this order. 
There are two conclusive ansvFers to this contention. The flrst is 
that the question hère at issue is net, as Mr. Justice Miller said in 
Bronson v. Schulten, 104 U. S. 410, 417, 26 L. Ed. 797, one of mode of 
procédure, but of the power of the fédéral courts ; and authority and 
jurisdiction can neither be conferred upon nor withheld from thèse 
courts by the statutes of a state or the practice of its courts. Sec- 
tion 914 of the fédéral statutes was not intended to and did not 
confonn the power or the practice of the fédéral courts to those of 
the state courts in matters relating to bills of exceptions, motions 
for new trials, and methods of review of their judgments. 

In Ee Chateaugay Ore & Iron Co., 128 U. S. 544, 553, 9 Sup. Ct. 
150, 152, 32 L. Ed. 508, 511, the suprême court said: 

"We are of opinion that the practice and rules of the state court do not 
apply to proceedlngs in the circuit court taken for the purpose of reviewing 
in this court a Judgment of the circuit court, and that such rules and practice, 
embraeing the préparation, perfectlng, settllng, and signing of a biU of ex- 
ceptions, are not wlthin the "practice, pleadings, and forms and modes of 
proceeding' in the circuit court which are required by section 914 of the Re- 
vised Statutes to conform 'as near as may be' to the 'practice, pleadings, and 
forms and modes of proceeding existing at the time In lllie causes In the 
courts of record of the state' wlthin which the circuit court Is held, 'any rule 
of court to the contrary notwithstanding.' " 

In Fishbum v. Railway Co., 137 U. S. 60, 11 Sup. Ct. 8, 34 L. Ed. 
585, Chief Justice Fuller, delivering the opinion of the suprême 
court, said: 

"In regard to motions for new trial and blUs of exceptions, courts of the 
TTnited States are independent of any statute or practice prevalling In the 
courts of the state In which the trial Is had." 

To the same effect are Kailroad Co. v. Horst, 93 U. S. 291, 301, 
23 L. Ed. 896; Newcomb v. Wood, 97 U. S. 581, 584, 24 L. Ed. 1085; 
Kudd V. Burrows, 91 U. S. 426, 23 L. Ed. 286; Missouri Pac. Ry. 
Oo. V. Chicago & A. R. Co., 132 U. S. 191, 10 Sup. Ct. 65, 33 L. Ed. 
809. 

The resuit is that the statutes of lowa did not enlarge or affect 
the power of the circuit court to vacate the judgment below and to 
grant the new trial alter the expiration of the term at which the 
judgment was rendered. Moreover, if the court below had been 
governed by the statutes of lowa, no power was granted thereby, 
under the facts of this case, to vacate the judgment and grant the 
new trial. Thosê statutes provide that motions for new trials upon 
the ordinary grounds upon which such motions are flled must be 
made within three days after the verdict, report, or décision is ren- 
dered. Code lowa 1897, §§ 3755, 3756. ISfo such motion was made 
in the case in hand. Sections 4091 and 4092 provide that a new 
trial may be granted after the expiration of the term at which the 
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judgment îs rendered for thèse six causes: (1) For mistake, neglect, 
or omission of the clerk or irregularity in obtaining the same; (2) 
for fraud practiced in obtaining tie same; (3) for erroneous pro- 
ceedings against a minor or person of unsound mind, when such er- 
rors or condition of mind do not appear in the record; (4) for the 
death. of one of the parties before the rendition of the judgment or 
making of the order, if no substitution has been made of the proper 
représentative before the rendition of the judgment or order; (5) for 
unavoidable casualty or misfortune preventing the party from prose- 
cuting or defending; and (6) for error in the judgment or order shown 
by a minor within 13 months after arriving at majority. Thèse 
causes for a new trial are of the nature of those errors which could 
hâve been corrected by the use of the writ of error coram vobis, and 
the case at bar fails to présent either of them. The only one which 
has any semblance of relation to the basis of the motion for a new 
trial hère is the fifth, "for unavoidable casualty or misfortune pre- 
venting the party froni prosecuting or defending." But there was 
no casualty or misfortune which prevented the plaintifE from prose- 
cuting this action. Ail that was required of him to enable the court 
to retain its control over this judgment after the expiration of the 
term was to file and submit his motion for a new trial within the 
term. The failure of the court to décide the motion would not hâve 
deprived it of jurisdiction. Woods v. Lindvall, 48 Fed. 73, 1 C. G. 
A. 34, 4 U. S. App. 45. The illness ot Judge Woolson did not pre- 
vent the plaintiff from obtaining a bill of exceptions. There were 
three circuit judges in this circuit, either one of whom would hâve 
granted him an extension of time to prépare his bill or a new trial 
because he could not obtain the signature of Judge Woolson to his 
bill at any time before the term expired. It was not the illness of 
Judge Woolson, or his inability to sign the bill of exceptions, that 
defeated the plaintiff, but its failure during the May term, 1899, to 
make any motion or application looking to a review of the trial or 
judgment to any of the four judges who were within the circuit, and 
who had the power and ability to grant it. Thus it appears that, 
even if the statutes of lowa could control, plaintifif has failed to 
bring itself within them, and the order granting the new trial and 
vacating the judgment must be reversed. It is so ordered. 
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(Circuit Court, D. ludiana. March 26, 1901.) 

No. 9,910. 

OoMPi-AiNT— Single Cause dp Action. 

Though gambling on margins continued from day to day for three 
months, a complaint to recover the money lost therein may plead it ail 
In a single paragraph as a single cause of action, a single and continuons 
purpose evidently running through the entire transaction. 

Harvey, Pickens, Cox & Kahn, C. L. Medsker, and Warner & Brady, 
for plaintifif. 
Shay & Coga and Ryan & Kyan, for défendant. 
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BAKER, District Judge. This is an action to recover money aJ- 
leged to hâve been lost in gambling on options. The complaint allèges 
that the défendant is indebted to the plaintifE in the sum of |3,449.14 
for varions sums of money had and received by the défendant of the 
plaintiff for his use and benefit that are due and unpaid, a bill of par- 
ticulars of which is filed as part of the complaint; that each of said 
sums was paid by the plaintiff to the défendant within six months 
immediately preceding the commencement of the suit as and under 
a bet or wager made by the plaintiff with the défendant at the time 
of such payment and delivery in and on a certain game commonly 
called a "bucket-shop game," in futures, options, and margins, in 
which game bets and wagers are and were made upon transactions 
for flctitious delivery in the future upon options, and in which game 
the bets and wagers are called "margins"; that said game was car- 
ried on and said bets and wagers were made in the f orm of pretended 
and fictitious contracts of sale or purchase for future delivery of 
stocks, grain, provisions, cotton, or other commodities, with the in- 
tention and understanding on the part of both the défendant and the 
plaintiff that no stocks, grain, provisions, cotton, or other commodi- 
ties should be delivered to or for the plaintiff or the défendant, but 
that settlement should be made between the plaintiff and the défend- 
ant by paying the différence between the market price at the time of 
settlement or at the time of the pretended maturity of the pretended 
and fictitious contracts of sale and the priées agreed between the 
plaintiff and défendant at the time such bet or wager was made; that 
each of said sums was paid and delivered, and each of said bets and 
wagers was made, and said game carried on, at Muncie, Ind. ; that by 
reason of thèse facts a cause of action has accrued in favor of the 
plaintiff under and by virtue of the act of the gênerai assembly of the 
state of Indiana approved June 11, 1852, entitled "An act touching 
gaming contracts," upon which act this action is founded. 

The account flled with the complaint contains 47 items, commen- 
cing on February 2, 1900, and ending on April 26, 1900, disclosing 
almost daily transactions. The défendant has moved the court to re- 
quire the plaintiff to separate his complaint into paragraphs, and to 
number the same. If the motion is sustained, it would require the 
plaintiff to file a complaint containing 47 paragraphs. Rules of plead- 
ing are established to promote the ends of justice, and the observance 
of no technical rule ought to be so inflexible as to defeat this pur- 
pose. It is not claimed by counsel, nor, in the opinion of the court, 
could it be successfully claimed, that the défendant will be put to any 
disadvantage in trying the entire case on a single paragraph of com- 
plaint, while to require the plaintiff to prépare and file a complaint 
containing 47 paragraphs would impose needless labor without profit, 
and would prove a useless incumbrance of the records of the com^t. 
It is oftentimes a nice and difiicult question to détermine when a 
given State of facts may be pleaded in a single paragraph as a single 
cause of action, and when those facts must be set out in separate 
paragraphs. In the présent case the court is of opinion that the 
facts stated in the complaint constitute one continuous transaction, 
which is properly pleaded in a single count. The bets or wagers were 
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ail in pursuance of a common purpose to carry on a sclieme of gam- 
bling in margins. Thèse différent bets and wagers, it seems to the 
court, are no more separate and distinct causes of action than would 
be the différent bets or wagers of two gamblers who spend a night in 
gambling. They may make 50 separate and distinct bets during the 
night, but it cannot be doubted that ail such lasses might be sued for 
and recovered in a complaint containing a single paragraph. Hère 
the gambling began February 2, 1900, and continued from day to day 
until April 26, 1900. One single and continuons purpose evidently 
ran through the entire transaction. This view seems to flnd ample 
support in the cases decided in this and other states, a few of which 
are hère referred to. In Eay v. Eailway Co., 25 Mo. App. 104, it is 
held that damages for repeated acts of trespass by cattle may be sued 
for in one count. In Young v. Gentis, 7 Ind. App. 199, 32 N. E. 796, 
it is ruled that several trespasses may be counted on in a single para- 
graph, where they are ail parts of one plan to drain the defendant's 
land through the lands of the plaintiff. A séries of illégal acts of 
discrimination by a common carrier against a shipper constitute only 
one cause of action, and the several acts need not be stated in sep- 
arate paragraphs. Langdon v. Eailway Co. (Sup.) 15 N. Y. Supp. 255. 
A complaint alleging that the défendant, by his artifices and persua- 
sions, seduced the plaintiff, and induced her to bave sexual intercourse 
with him at varions times during the period of several years, from 
which she became pregnant on two occasions, and that on each occa- 
sion he and his co-defendant conspired together and induced her to 
submit to an opération to prevent childbirth, and the conséquent ex- 
posure of the défendant, states but a single cause of action. Grunder 
V. Tibbits, 153 Ind. 591, 55 N. E. 762. In this case the plaintiff un- 
doubtedly could hâve brought a number of separate suits for the sep- 
arate wrongs of the défendant, if she had elected so to do. In an ac- 
tion against the directors of a bank the complaint may allège in one 
count varions acts of négligence, and also participation in the frauds 
of an offlcer, by means of which the bank's funds were embezzled. 
Smith V. Eathbun, 22 Hun, 150. When a trespass is continuons, as 
in the trespass of cattle upon land day after day, there is only one 
bause of action either with respect to the means by which the trespass 
is committed or as regards the time of its commission. De La Guerra 
T. Newhall, 53 Cal. 141. A séries of wrongful acts, ail aiming at a 
single resuit, and contributing to the injury complained of, to wit, 
the destruction of one's business crédit and réputation, may be count- 
ed on coUectively as producing that resuit in an action on the case. 
Oliver v. Perkins, 92 Mich. 304, 52 N. W. 609. The case of Eailroad 
Co. V. Wolcott, 141 Ind. 267, 39 N. E. 451, was an action for the re- 
covery of damages for several hundred breaches of duty by the rail- 
road in refusing to furnish cars to the plaintiff, and covering a period 
of nearly six years. It was held that thèse various breaches of duty 
were properly sued for in a single paragraph of complaint. In Gaff 
T. Hntchinson, 38 Ind. 341, it is held that différent items in an ac- 
Count, having no connection with each other, may be joined in one 
paragraph, either in a complaint, or in an answer by wav of set-off. 
In Reg. v. Bleasdale, 2 Car. & K. 765, a lessee of a coal pit was cliar- 
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ged in one count with stealing coal, the property of 80 différent per- 
sons, who had mines in the vicinity of his, into which he caused kis 
men to work and take tlie coal. It was urged that a single count 
charging the larceny of coal of several persons and at différent times 
was bad for duplicity. But the court held that the différent work- 
ings might be relied on to show the felonious intent, although they 
extended into 20 différent counties, and extended over 20 years, if the 
mining opérations were continued for that length of time, as the 
whole forms but one criminal transaction. In overruling the motion 
the court is announcing no new doctrine, for its ruling is well sup- 
ported both by reason and by the foregoing authorities. Motion over- 
ruied, and défendant ruied to answer within 15 days. 



GLADISH V. PENNSYLVANIA CO. 

(ClrcTiIt Court of Appeals, Sixth Circuit. April 2, 1901.) 

No. 883. 

Masteh and Skrvant— Injubies— REiiBASE— Featjd— Evidbkce. 

Plaintifif sued défendant for Injuries sustalned while In defendant's 
employ by Its négligence, to which défendant pleaded a release for the 
sum of $1,500. Plalntifï replled that the release was prepared by défend- 
ant, and that, being deaf and unable to read English, plaintiff signed the 
paper under représentations that it contalned, In addition to the requlre- 
ment of payment of $1,500, an agreement to furnish plaintiff with a life 
position, and that by reason of the failure of the compromise to contain 
such provision It was Invalid, and the minds of the parties never met in 
any compromise or settlement. At the interview at which the settlement 
■ was made, plaintiff was represented by hls wi£e and F., a frlend; and, 
though it appeared that defendant's agent ofCered to employ plaintiff as 
long as he behaved himself, he expressly refused to make such provision 
part bf the written contract. Before slgnlng the agreement, F. went Into 
an adjolning room with plaintiff and wife, and read the same to them; 
and he testlfied that It was understood that the provision for Ufe employ- 
ment would not be put in the contract. Eeîd, that the évidence was not 
sufflclent to show that plaintiff was deceived in the exécution of the set- 
tlement, and hence a verdict for défendant was properly dlrected. 

In Error to the Circuit Court of the United States for the Northern 
District of Ohio. 

Action by John Gladish against the Pennsylvania Company. 
From a judgment on a directed verdict in f avor of défendant, plaintiff 
brings error. Affinned. 

Charles A. Thatcher and Orville S. Brumback, for plaintiff in error. 
Elihu W. Tolerton, for défendant in error. 

Before LURTON, DAY, and SEVEBENS, Circuit Judges. 

DAY, Circuit Judge. Plaintiff brought an action against the 
Pennsylvania Company in the court below to recover for serions inju- 
ries sustained because of the head of a hammer flying from the handle 
while in use by one of the employés of the défendant, striking the 
plaintiff upon the head. The ground of recovery was the alleged dé- 
tective construction of the hammer, f umished in breach of the duty of 
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the défendant to supply reasonably safe appliances to plaintifE with 
which to perform his work in its service. The case was disposed of 
upon an issue made by answer and replj, setting up a release alleged 
to bave been executed by défendant on the 5th day of May, 1899, 
whereby, in considération of the sum of |1,500, the défendant was 
released and discharged from ail liability arising from said alleged 
cause of action. This release purported to be executed by Gladish in 
the présence of witnesses, and is accompanied by a certiflcate, also 
signed by Grladish, that the release was signed after its contents had 
been made known to him, and that he was fully satisfled therewith. 
In reply it is alleged: That the défendant, through its superin- 
tendent and attorney, persuaded the plaintiff to corne to the office 
of said attorney, who stated that the défendant would pay the plain- 
tiff |1,500, and also give him employaient as long as he lived, in set- 
tlement of injuries received by him. "And thereupon this plaintiff, 
relying upon the représentations and offer of the said agents of the 
défendant, did agrée to accept the said offer, namely, |1,500 and a 
life position in the employ of the défendant; and thereupon the pa- 
per, a copy of which is attached to the answer of the défendant, was 
prepared, and this plaintifE was informed by the said agents of the 
défendant that it contained the terms of compromise so proposed by 
them and accepted by this plaintiff. And thereupon this plaintiiî, 
being deaf and not being able to read English, did sign said paper 
under the représentations and statement of the agents of the de- 
fendant, which this plaintiff then and there believed, to wit, that said 
paper contained the said terms of said settlement, — that plaintiff 
would receive the said sum of $1,500 and a life position from défend- 
ant in compromise and settlement of said claims against the défend- 
ant. This plaintiff further says that he admits that after signing 
said paper there M'as paid to this plaintiff the sum of |1,500; but 
plaintiff" says that the défendant, by its attorney and its superin- 
tendent, and each of them, repudiated and denied that this plaintiff 
was to receive any life position, under any circumstances, from the 
défendant. And so it is that the minds of this plaintiff' and the de- 
fendant never met in any compromise or settlement whatever." 

Thèse allégations of the reply being taken as traversed by the de- 
fendant, we hâve the issue made whether the agreement of settle- 
ment in writing was signed by the plaintiff because of the fraudu- 
lent conduct of the défendant, by its agents, in informing him (the 
plaintiff) that it contained the full terms of compromise as agreed 
to by him, and that the plaintiff, being thus deceived, signed said pa- 
per because of the said représentations of défendant. The expres- 
sion in the reply above quoted, concluding the allégations in this 
respect, "And so it is that the minds of this plaintiff and the défend- 
ant never met in any compromise or settlement whatever," is but a 
statement of the conclusion of the pleader, based upon the previous 
allégations. The ground of attack upon this written settlement made 
by the reply of the plaintiff is simply this: An agreement having 
been made to give the plaintiff life emplojTnent as well as the sum of 
^1,500, he was led, because of his inability to hear, or read the Eng- 
lish language, and because of said false représentations of the de- 
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fendant, to believe that said written agreement contained the true 
contract. In other words, plaintiff charged the défendant with fraud 
and deceit in obtaining the release. No other issue is made. We 
are not now dealing with the right which plaintiff might hâve had, 
upon his claim of facts, to attack the settlement for mutual mistake, 
or because of the mistake of one and fraud of the other, except as 
the same is set up in the reply as above stated. At the conclusion of 
the testimonj, the court, being of opinion that the allégations of the 
reply had not been sustained by sufficient évidence (remarking in this 
connection that "if counsel could prove that the agents of the Com- 
pany, or anybody speaking authoritatively for it, represented that the 
Avriting contained anything it did not contain, that would be a fraud 
in law, whatever may hâve been the intention, and would hâve set 
aside this settlement"), and being of the opinion that no such testi- 
mony had been adduced, and that the court would be compelled to set 
aside a verdict for the plaintiff if rendered upon the issue, took the 
case from the jury. The question before us is, was the court right in 
so doing? We hâve examined the testimony, and agrée with the 
court below that there was an entire lack of proof to support the only 
allégation of fraud which was made in the reply. The testimony dis- 
closës that, when the settlement was made, the plaintiff, who unfor- 
tunately had been rendered deaf as a resuit of the injury, and could 
not speak or understand the English language, was accompanied by 
his wife and one Mr. Fisher, a member of the same fraternal organ- 
ization with the plaintiff, whose intervention seemed acceptable to 
Gladish, and who evidenced a friendly interest in his welfare, — 
. spoken of by the learned judge as a man of intelligence. At this 
interview thèse persons were met by Mr. Tolerton, counsel for the 
Company, and later by Mr. Potter, an oflBcer of the company. Fisher, 
on the application to Mr. Tolerton to put into the agreement the 
stipulation that Gladish should be given a life position, testifies that 
Mr. Tolerton said he could not put that into an agreement; that they 
generally took care of their people who were hurt, and it was under- 
stood that they would take care of him. Mr. Potter having been 
sent for and meeting with the parties, and Fisher having broached 
the matter to him, Mr. Potter said he would give him a position 
as long as he behaved himself ; further, that Mr. Potter said, as tes- 
tiâed to by Fisher, in answer to a question on cross-examination, 
that he would not make the agreement to employ plaintiff a part of 
the written agreement. "Mr. Potter said he would not do it; that 
a man might become intoxicated, and he could hold him to the agree- 
ment; if he become a drinking man, he could not discharge him. He 
would not sign a written agreement." Fisher further says that Mrs. 
Gladish was présent and heard this conversation. It further appears 
that Mr. Fisher was given the written agreement; that he went into 
another room with Mr. and Mrs. Gladish, and there read the paper to 
them. Fisher testifies that at the time when the agreement was read 
over to Mrs. Gladish, in the présence of Mr. Gladish, "there was one 
thing said to her that I understood, — the life job would not be put 
in the contract; but, as I understood it, he was to hâve a position 
as long as he behaved himself." Mrs. Gladish testifies as to her 
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understanding that the paper contained an agreement for life em- 
ployment, and that slie so communicated the matter to her husband. 
She does not distinctly deny the testimony of Mr. Fisher as to his 
reading the paper, but rather inferentially gives her understanding 
of the resuit of ail that took placé. PlaintifE also testifled that it 
was his understanding that this paper contained an agreement for a 
life job. How, then, stands the proof as to the allégation, whieh was 
the material one, that the defendant's agents had obtained the exé- 
cution of the paper by misrepresenting its contents to plaintiiï? The 
testimony fails to maintain this charge. On the contrary, it shows 
that, when approached by the friend and représentative of Gladish, 
both the attorney and offleer of the défendant distinctly declined to 
put such an agreement into the paper. There is no proof that they 
made a misrepresentation of the contents of the paper to plaintiff. 
If the plaintiff was deceired by his own agent or wife as to the con- 
tents of the paper, without the connivance or knowledge of the de- 
fendant or its agents, such charge would fail to support the alléga- 
tions of the plaintiff. Upon the issue made, we agrée with the learned 
trial judge that, had the verdict been returned in plaintiff's favor, it 
should hâve been set aside for lack of supporting testimony. 

Other questions were discussed in the argument, but the case turns 
upon the one just disposed of. Finding no error in the action of the 
court below, the judgment will be affirmed. 



MEXIOAN CENT. RY. 00. v. JONB& 

(Circuit Court of Appeals, Fifth Circuit. February 26, 1901.) 

No. 1,003. 

1. Master akd Sbrvaitt— Personal Injuries— JuRismcTioN— La wb of Mexico. 
A railway employé injured in the republlc of Mexico by the négligence 
of the Company may recover therefor in a fédéral court in the state of 
Texas having Jurisdiction of the parties and subject-matter, and both 
parties being cltizens of the United States; the laws of Mexico not being 
so vague and uzicertain, nor so dissimilar to the laws of Texas, as to 
prevent the enforcement of the right thereunder. 

a. Samb— Question for Jukt. 

A railway conductor, in detaching cars from a flat car standing on a 
side track, ordered a brakeman to eut off the cars, and dlrected another 
brakeman to see that the brake on the flat car was securely set. On 
starting away with the detached cars the conductor walked behihd them, 
In order to signal another train, and was injured by being run down by 
the flat car, which failed to remain where lef t, because the brake was 
defective and insecure. Held, in an action by the conductor, that it was 
not error to refuse affirmative charges for défendant; the question of 
négligence being properly left to the jury. 

In Error to the Circuit Court of the United States for the West- 
ern District of Texas. 

Action by S. S. Jones against the Mexican Central Kailway Com- 
pany. Judgment in plaintiff's favor, and défendant brings error. 
Af3rmed. 

The following is the charge of the trial court (BOARMAJN, Dis- 
trict Judge): 
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The plalntlff daims damages of the défendant for Its alleged fallure to 
provide and keep in proper repair suitable appliances to be used by ita em- 
ployés on its cars; and it Is claimed by tlie plaintifC tliat wbile lie was act- 
ing as conductor on one of défendants freight trains it became necessary for 
him to remove two cars that were standing on what Is commonly called a 
"Y" from in front of a fiât car, and that the sald cars that he removed and 
the flat car were standing on a grade, and that, when he removed the two 
ballast cars from in front of the flat car and started down the track, the said 
flat car, by reason of a defective brake, which he allèges was broken and 
worn and unsafe to hold the car on said grade, ran down upon him, slriking 
and Injuring him; that the dog which was intended to operate in the ratchet 
wheel of said brake was loose and worn in such a way that it would not stay 
in the ratchet wheel, and consequently would not hold the car; and that in 
conséquence of the détective brake the car escaped and ran down on the track 
and injured him. 

In référence to the duty a railway company or master owes to its employés, 
the law requlres the company to exercise reasonable care in fumishing suit- 
able machinery and appliances for carrying on the business for which it 
employs the servant, and in keeping such machinery and appliances in repalr, 
including the duty of making inspections, tests, and examinations at proper 
Intervais; but the master is not respousible for hidden defects which could 
not hâve been discovered by careful inspection. The duty of a railway com- 
pany In that respect to its employés is discharged when, and only when, its 
agents whose business it is to supply such instrumentalities exercise due care 
as well in their purchase originally as in keeping and maintaining them in 
their original condition, so as to be reasonably and adequately safe for use 
by employés. A master employing a servant impliedly engages with him 
that the place in which he is to work, and the tools or machinery with which 
he is to work, or by which he is to be surrounded, shall be reasonably safe. 
It is the master who is to provide the place and the tools and the machinery, 
and when he employs one to enter into his service he impliedly says to him 
that there is no other danger in the place, the tools, and the machinery than 
such as is obvions and necessary. Of course, some places of work and some 
kinds of machinery are more dangerous than others, but that is something 
which is inhérent in the thing itself. It is a matter of necessity and cannot 
be obviated; and within such limits the master who provides the place, the 
tools, and the machinery owes a positive duty to his employé in respect 
thereto. That positive duty does not go to the extent of a guaranty of safety. 
It does not require the master to furnish the safest and best tools or ma- 
chinery, nor those of the latest style and pattern, but it does require that 
reasonable précautions be taken to secure safety; and it matters not to the 
employé by whom that safety is secured, or the reasonable précautions there- 
for taken. He has the right to look to the master for the discharge of that 
duty, and if the master, instead of discharging it himself, sees fit to hâve 
it attended to by others, that does not change the measure of obligation to 
the employé, or the latter's right to Insist that reasonable précaution shall be 
taken to secure safety in thèse respects. See Belden v. Chase, 150 TJ. S. 688, 
14 Sup. et. 264, 37 L. Ed. 1218; Railroad Co. v. McDade, 135 TJ. S. 570, 10 
Sup. et. 1044, 34 L. Ed. 235; Tuttle v. Railway Co., 122 U. S. 195, 7 Sup. Ct. 
1166, 30 L. Ed. 1114. "It is a gênerai rule that a servant entering into employ- 
ment that is hazardous assumes the usual risks of the service and those 
which are apparent to ordinary observation; and when he accepts or con- 
tinues in the service with l^nowledge of the character of appliances, machin- 
ery, and tools from which injury may be apprehended, he also assumes the 
hazards incident to the situation. * * » Those not obvions assumed by 
the employé are such périls as exlst after the master has used due care and 
précaution to guard the former against danger. And the defective condition 
of appliances or machinery, which by the exercise of reasonable care of the 
master may be obviated, and from the conséquences of which he Is released 
from responsibility to the servant, by reason of the latter's knowledge of the 
situation, is such as is apparent to his observation." See Railroad Co. v. 
Archibald, 170 U. S. 673, 18 Sup. Ct 780, 42 L. Ed. 1191. "The employer may 
rely on the fact that his employé assumes the risks usually incident to the 
107 F,— 5 
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employiiient. The employé, on the other hand, has the right to rest on the 
assumption that appliances furnlshed are free from defects dlâcoverable by 
propér ihspectWn, and is not subjected to the danger of using appliances 
contalnlng snch defects because of bis knowledge of the gênerai methods 
adopted by the employer in carrying on his business, or because by ordinary 
care hè might hâve known of the methods, and Inferred theref rom that dan- 
ger of unsafe appliances might arist. The employé is not compelled to pass 
judgment on the adequaey of the appliances furnished by the master. He 
has the right to assume that the employer -wlU use reasonable care to make 
the appliances safe, and to deal wlth those furnished relylng on this fact." 
See Railroad Co. v. Archlbald, 170 U. S. 665-671, 18 Sup. Ct. 777-779, 42 L. 
Ed. 1188-llSl; Id., 75 Fed. 806, 21 C. C. A. 520. 

As before stated, the plaintifl claims that the défendant was négligent in 
allowing the brake on the flat car to be and remaln out of order, and In 
such defeetive condition that it would not hold the flat car on the grade where 
It was standing when the two cars were removed from In front of it. As 
the plaintiff charges négligence, it devolves upon him to establish négligence 
against the défendant in those respects before he Is entitled to recover a 
verdict at your hands. If the brake (that is, the ratchet wheel and the dog) 
•were In good order and condition at the time the plaintiff was hurt, he ean- 
not recover, notwithstanding he may bave been attending to his proper 
dùties, and may bave been exeroising due care of himself in diseharging them; 
for in such a case he assumed the risk incident to the service. Accidents 
often do, and wlll continue to, happen In the opération of railroad trains, 
without fault or négligence on the part of the railroad companies; and, if 
such accidents happen to an employé without fault or négligence on the part 
of the Company, in such cases the railroad company would not be llable. It 
was also the duty of the plaintiff to take proper care of himself, — that is, 
such care as an ordinarlly prudent person would hâve exercised under similar 
circumstances; and, if the plaintiff failed to take reasonable care of himself 
and to look out for his own safety, then he cannot recover for any injuries 
to whlch his want of care and précaution contributed. Whether the brake 
and the ratchet wheel and dog were in good order, whether the Injuries to 
the plaintiff were the resuit of unavoidable accident, or whether they were 
attributable to the négligence of the défendant in falling to exercise reason- 
able care in supplyîng said flat car with appliances adequately safe for the 
purposes for which brakes are used, and whether the plaintiff was guilty of 
négligence which contributed to his injuries, are ail questions of fact, which, 
like ail other questions of fact, you will détermine for yourselves from a- con- 
sidération of the évidence before you. If you believe from the évidence that 
on the occasion when the plaintiff was injured there were some cars stand- 
ing on the "Y," and that the plaintiff, as eonductor, caused two of the cars 
to be removed from in front of the flat car, which subsequently ran down and 
Injured him, and that before removing said two cars from in front of said 
flat car he caused his brakeman to set the brakes on the flat car and the 
coal car, whlch were left standing on the "Y," and that when said two cars 
were removed from in front of the flat car he started to walk down the track, 
and was engaged in his duty in looklng out for another train which he sup- 
posed might be approaching, and that by reason of a defeetive brake the said 
flat car ran down the grade and struck the plaintiff and Injured him, and 
that said defect in the brake was such that the défendant could hâve ascer- 
tained it by reasonable inspection, and might bave known thereof by the 
exercise of reasonable diligence a sufflcient length of time to bave enabled 
it to hâve removed the defect prlor to the plaintlfl's injury, then the plaintiff 
would be entitled to recover whatever damages he may bave sustained, pro- 
vided you believe from the évidence that he was exercising reasonable dili- 
gence at the time that he was Injured, and was not guilty of négligence which 
contributed to his injury. You are the exclusive judges of the credibllity 
of the witnesses and of the weight to be attached to their testimony, and you 
will give it such weight as you think It entitled to receive under aU the cir- 
cumstances. 

On the materlal issues of this case, there seems to be but little, if any, con- 
fllcting testimony. The plaintiff contends that he himself was injured while 
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In the dlscharge of hls duty as an employé of défendant, and that the dé- 
fendant Company was at fault and gullty of négligence In not supplying him 
»vlth a reasonably safe place, appliances, and machlnery in or with which to 
perfonn hls work. I will read to you some spécial charges presented by coun- 
sel for plaintiff, and later read to you charges from the defendant's counsel 
whlch I thinlt state the law. 

It appears from the évidence that there were four box or freight cars at 
rest on the stem of the "Y," and that the conductor (the plaintiff) was ordered 
to hâve his engine turned' on the "Y," and that he was endeavoring to do so 
at the tlme the accident occurred. It also appears, from the plaintifC's 
contention, that thèse four cars lylng on the stem were so close to the leg 
of the "Y" that the engine could not be turned on the stem, and that It be- 
came necessary to glve the engine more room or distance on the stem in order 
to tum it If you believe from the évidence it was necessary, In order to 
turn the engine, for the plaintiff to hâve the four cars, or any one of them, 
moved down the incline, then you will flnd that the plaintiff was wlthout 
négligence in movlng two of the cars. On the other hand, if you flnd from 
the évidence that the engine could liave been just as well turned on the stem 
of the "Y" wlthout movlng the cars, or any one of them, the plaintiff was at 
fault in movlng any of the four cars; and. If he moved them wlthout its 
belng necessary in the discharge of hls duty, the action of movlng them un- 
necessarily Increased his own danger, and he in so movlng them was guilty 
of contrlbutory négligence, and the défendant would not be liable for the In- 
jury resulting to him from the loose cars, whether they were in good or bad 
order. So far as the undisputed évidence — Issuable matters — in thls case 
shows, I charge you that the mère fact of the four cars resting where they 
were, even though one or ail of them were defectlve and Imperfect In thelr 
appliances, does not of itself show négligence on the part of the défendant. 
The mère fact that the cars were then resting on the "Y" was not in itself 
négligence of the défendant. 

The followlng ruie of the défendant oomimny was In force on its road at 
the tlme of plalntifC's Injuries: "Cars left at stations must hâve sufflcient 
hand braises set to prevent any possibiUty of thelr being blown out. The 
air braljes must not be depended upon to hold cars left at stations. AU 
cars left at nonagent sidlngs must be coupled up when practlcable. In case 
of a single car, or one wlth defectlve bralies, the wheels should be securely 
blocbed, in addition to havlng hand brakes set." Having read this rule to 
you, I charge you that the défendant Is not liable to the plaintiff in this case 
if hls injuries were proximately caused by the négligence of a fellow servant 
In not complying with the rule. 

The plaintiff contends that when he took the two cars away from the four, 
resting on the stem of the "Y," he left, as he thought, the other two securely 
fastened; that he saw the brakeman put on the brakes to the car from which 
he had detached the two he was moving; and that, whlle followlng the two 
that were moving on ahead of him, the two cars whlch he thought were 
at rest on the stem of the "Y" came down the Incline, and he was run over 
and injured by one of those two cars. He says It was nlghttlme, and when 
he turned to go down the track the two cars were at rest; that he had gone 
about the distance of a car and a half in length when he was overtaken by 
those two cars and nin over; that he dld not hear the approaching cars; 
and that, owlng to the nature of the track, he could not at that tlme very well 
walk anywhere- else but on the track. The défendant contends that the two 
cars, under the rules, should hâve been securely fastened by the employé, 
whoever he may hâve been, that left them at rest where they were, and 
that if they were not securely fastened, and dld, as a matter of fact, roU down 
the Incline and overtake and run over the conductor, the fault was In the 
négligence of a fellow servant, whose duty It was, under the rules, to hâve 
securely fastened them wlth the brakes. Défendant contends further that 
the duty Imposed by the rule on sueh employé was not carrledi out. Now, on 
this issue, I charge you, that If you flnd from the évidence that a fellow 
servant, whose duty it was to eomply with the rule which I hâve read to you, 
falled or neglected, when the cars were left at rest, to do such thingfc as 
would be a substantlal and reasonable compliance with the rule, and you 
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further flnd that the tnjury to the plalntlff was proximately caused by such 
négligence, then the défendant Is not llable. On the other hand, If you flnd 
from the évidence that the fellow servant mentioned, did, as a matter of fact, 
suhstantially and reasonably comply with the rule I hâve read to you, the 
défendant, if the Injury which came to the plaintifC was caused proximately 
by the négligence of such fellovr servant, would be liable. 

If, under the évidence and foregoing instructions, your verdict be In favor 
of the plaintiff, you 'will award him such an amount of actual damages as 
Tvill eompensate him for the injuries he has sustained; and in arriving at 
that sum you wlU take Into considération the character of his injuries, — 
■whether permanent or otherwise, — and his diminished capacity, if any, to 
earn money in conséquence of his injuries, as well as for the pain and suffer- 
ing he may hâve endured or will endure in conséquence of the same. If your 
verdict be for the plaintiff, you will retum It in the foUowing form: "We, 

the jury, find for the plaintifC, and assess his damages at dollars;" 

you to fill up the blank wlth the amount found. If, on the other hand, your 
verdict be in favor of the défendant, you wlU simply say, "We, the jury, 
find for the défendant." 

Waters Davis (T. A. Falvey, on the brief), for plaintiflE in error. 
Millai'd Patterson and G. N. Buckler, for défendant in error. 

Before FARDEE and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge. This action was brought by S. S. Jones, 
a citizen of Texas, against the Mexican Central Eailway Company, 
a corporation under the law of Massachusetts. It is an action for 
damages for personal injuries receired by the plaintiff while acting 
in the capacity of conductor of one of the defendant's freight trains. 
It resulted in a verdict for the plaintiff in the sum of |5,500. From 
a judgment on that verdict the défendant sued eut a writ of error 
to this court. The injury was received on August 20, 1898, at El 
Abra, in the republic of Mexico. The injury was alleged to hâve 
occurred because of a defect in one of the brakes. The defect was 
such that the catch or dog failed to stay in the ratchet wheel. The 
brake was so out of order that the ratchet wheel would not so work 
as to cause the brake to hold the car. While the plaintiff was act- 
ing in his capacity as conductor of the freight train, it became neces- 
sary to couple the engine and cars then in his charge to two ballast 
cars which were standing on the side track on what is properly 
called a "Y." Immediately in the rear of, and standing near to or 
against the rear end of, the rear ballast car, and coupled to the 
same, was a flat car; and, in order to move the two ballast cars, 
it was necessary to uncouple them from the flat car. This was done. 
When the two ballast cars were coupled to the train in charge of 
the plaintiff, the train, with the two ballast cars, was moved away 
from the flat car, and was moved off down the track towards another 
switch. The plaintiff, in order to flag another train which he sup- 
posed and believed would corne up, was walking along the track in the 
rear of his train, and looking out for the other train, when the flat car, 
from which the two ballast cars had been detached, ran upon him and 
severely injured him. Thèse and other facts were alleged in the pé- 
tition, and the évidence tended to prove them. The évidence showed 
that if the brake had been in proper condition the flat car would hâve 
been held, and the plaintiff would not hâve been injuied. Other ma- 
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terîal facts are stated in the charge of the court, which îs given in 
the statement of the case. The following articles from the Fédéral 
Pénal Code of Mexico are set out in the pétition, and shown by the 
record to be the law of Mexico: 

"Art 326. No person can be charged with civil liabllity iipon an act or 
omission contrary to a pénal law, unless It be proven that the party sought 
to be cliarged usurped the property of another, or that without right ha 
caused by hlmself, or by means of another, damages or Injuries to the plain- 
tiff, or that the party sought to be charged being able to avoid the damages, 
they were caused by a person under his authority." 

"Art. 184. Coinpanies [railway] are liable for ail faults or accidents whicU 
occur through tardlness, négligence, imprudence or want of capacity of their 
employées." 

The défendant flled a plea to the jurisdiction of the court. This 
plea, at great length, set out the laws of the republic of Mexico, and 
averred that they were so vague, uncertain, and dissimilar to th» 
laws of "our country," that the court should not entertain jurisdic- 
tion and attempt to enforce the same. The plaintifE flled exception» 
to this plea to the jurisdiction, and the court sustained the excep- 
tions. The flrst assignaient of error relates to this ruling of the 
court. The question raised by this assignaient of error has already 
been fully disposed of by this court. In Evey v. Kailroad Co., 81 
Fed. 294, 26 C. G. A. 407, 38 L. E. A. 387, this court held: 

"The right of an employé of a railroad Company, Injured in the republic 
of Mexico by the négligence of the company, to recover in a civil action dam- 
ages for such injury under the law of that republie, may be enforced in a 
fédéral court in the state of Texas having jurisdiction of the parties and 
of the subject-matter; that law being nelther so vague and uncertain, nor so 
dissimilar to the law of the state of Texas, as to prevent it from being 
so enforced, and both parties being citizens of the United States." 

This case has been reaffirmed in Bailway Co. v. Marshall, 91 Fed. 
933, 34 C. C. A. 133. 

The plea to the jurisdiction having been disposed of, the case went 
to trial on the defendant's answer, denying ail the allégations of the 
I)etition, and averring that the injuries resulted through the plain- 
tiff's own wrong and contributory négligence. The évidence on the 
trial, without conflict, showed that the brake was in the condition 
alleged in the pétition, and that its condition was unknown to the 
plaintifî. It was shown that the plaintifï told the brakeman to eut 
off the ballast cars from the flat car. He then directed one of the 
brakemen to get on the flat car and see that the brake was securely 
set. He gave the same direction as to the brake on the coal car. 
The brakeman followed thèse instructions. The brake, however, be- 
ing out of flx, did not hold the car. 

There are thirteen assignments of error relating to the charge of 
the court below. Some of them relate to portions of the charge as 
given, and others to the refusai of the court to give charges request- 
ed. The case, we think, can be more briefly disposed of and better 
understood by giving the charge of the court in full. It is therefore 
set forth in the statement. The charge of the learned judge so com- 
pletely covers the controverted points that it needs no comment. It 
very fairly presented the case to the jury, We flnd no error in it to 
the injury of the plaintiff in error. 
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The several spécial charges asked by the défendant below each con- 
cludes with instructions to flnd a verdict for the défendant, in thèse 
or similar words: "You are therefore charged to ând for the de- 
fendant;" or, "PlaintifE having failed in this duty, and his default 
having resulted in this injury, he cannot recover." Thèse instruc- 
tions were, of course, properly refused. It was a case proper to be 
left to the jury. 

We flnd no error in the record to the injury of the plaintifE in 
error. The judgment of the circuit court must be aflûrmed. 



SUPREME LODGE KNIGHTS OF PYTHIAS v. LLOTD. 

(Circuit Court of Appeals, Seventh Circuit. April 8, 1901.) 

No. 740. 

1. Law op THE Case— Second Tkiai>. 

Where on writ of error the court détermines tlie question of the power 
reserved by a benevolent association to change its by-laws, and remands 
the case on second trial, the ruling became for the court, and on appeal 
the law of the case. 

2. Life Insurance— Use dp Intoxicating Liquors. 

Whether the death of an insured was caused or superlnduced by the 
use of intoxicating liquors after adoption of a by-law in the association 
of which he was a member, renderlng the policy invalid In respect to a 
death so caused, was a question of fact for the jury. 

In Error to the Circuit Court of the United States for the Northern 
Division of the Northern District of Illinois. 

Benson Landon, for plaintiff in error. 
Howard E. Leach, for défendant in error. 

Before WOODS, JENKINS, and GROSSCUP, Circuit JudgeSw 

PER CTJEIAM. This case is hère the second time. 38 G. 0. A. 654, 
98 Fed. 66. In the opinion upon the first writ of error, speaking in 
référence to the power reserved by the association to change its 
by-laws, and in référence to the condition in the contract of insur- 
ance requiring "fuU compliance with ail the laws goveming this rank 
now in force or that may hereafter be enacted," it was said: 

"No authority rests in the association under this réservation to repudiate 
obligations as insurer which hâve become vested under the contract, and the 
by-law which Imposes a new condition, or exempts from liability for a cause 
of death previously within the Insurance, cannot be made rétroactive to Im- 
pair or destroy liability for a pre-existing cause which arose under the con^ 
tract." 

Upon an exception to the refusai of the court to give a spécial in- 
struction, we are asked to review that ruling, and authorities are 
cited which it is contended demonstrate the right of the order under 
such a contract to adopt by-laws which shall exempt it from liability 
though the death resuit from a pre-existing cause. Référence is made 
to Pain V. Société St. Jean Baptiste, 172 Mass. 319, 52 N. E. 502; 
Stohr y. Society, 82 Cal. 557, 22 Pac. 1125; Suprême Lodge Knighta 
of Pythias v. Knight, 117 Ind. 497, 20 N. K 479, 3 L. R. A. 409; 
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Smith V. Galloway [1898] 1 Q. B. 71; Loeffler v. Modem Woodmen 
(Wis.) 75 N. W. 1012; Fullenwider v. Royal League, 180 Dl. 621, 54 
N. E. 485. If they had been brought ta our attention upon a pétition 
for a rehearing, we could hâve given thèse décisions their just weight, 
but now it is too late to consider them. The ruling made became, 
for this court and the circuit court, at least, the law of the case. 
If error was committed, it can be corrected in the case, if at ail, only 
by the suprême court. 

The refusai of the court to direct a verdict was not error. The 
by-law in question was valid, at least in respect to deaths caused or 
superinduced by the use of intoxicating liquors after its adoption; 
and whether the death of Lloyd, the assured, was so caused or super- 
induced was a question of fact, wMch on the évidence could not 
properly hâve been withdrawn from the jury, if, indeed, a state of 
évidence were supposable which could justify such action. There 
has been some discussion conceming the meaning of the word "su- 
perinduced," but no question upon the point is presented, The charge 
of the court is not in the record. No exception to it was saved, and 
the presumption, therefore, is that the jury was fully and properly 
instructed. The judgment below is affirmed. 



CHICAGO TITLE & TRUST 00. v, JOHN A. EOEBLING'S SONS CO. et al. 

(Circuit Court, N. D. Illinois. February 8, 1901.) 

BANKRUPTCr— Prbfkeencb op Judgment Oreditor. 

Where a bankrupt's property tiefore Insolveney conslsts chiefly of a 
manufacturing plant and raw materials for use therein, the falr valua- 
tion of which dépends largely on the fact that the plant Is a going con- 
cern, and such valuation as a going concern brings the entire fair value 
of the bankrupt's assets to a total in excess of hls liabilities, the fact 
that a judgment créditer caused a levy to be made on such plant, and a 
sale under such levy, thus destroying the value of the plant as a going 
coneem, and bringing the total value of his assets, ineluding the sum 
realized from the sale "of the plant under such levy, to a figure below his 
liabilities, does not create a préférence in favor of the judgment créditer, 
which could be recovered by the bankrupt's trustée, though the créditer 
had reasonable cause to believe that such levy and sale would cause the 
Insolveney, as the bankruptey act provides (section 60) that a bankrupt 
shall be deemed to hâve given a préférence if, "being insolvent," he pro- 
cures or suffers judgment to be entered against himself, etc. 

On Exceptions to the Master's Report. 

The folio wing is the substance of the report: 

The Diamond Electric Company, a corporation, on Aprîl 21, 1898, was en- 
gagea In the business of manufacturing electrical supplies, with a plant at 
Peoria, 111. Being indebted to John A. Roebling's Sons Company, défendant, 
ta the sum of $3,500 for merchandise, it represented to the défendant that it 
had assets largely in excess of its liabilities, but needed ready money. The 
défendant thereupon advanced to It the sum of $6,500 in cash, taking a judg- 
ment note for $10,000, payable on demand, with an understanding that the 
same be pald in monthly Installments. The first Installments not being paid, 
the défendant pressed for payment In June, 1898, and in July, 1898, placed 
the note In the hands of its attorney, During the summer of 1898 numerous 
demanda were made for payment On the occasions when It was pressed for 
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pajment the Diamond Electric Company, through Its président, made repeat- 
ed représentations to the défendant that Its assets largely exceeded Its lia- 
bllitles, and trial balances and other wrltten statements were exhlblted, 
showlng a large margln o£ assets over llablllties. On September 27, 1898, the 
défendant entered judgment on the note in the circuit court of the TJnited 
States, and exécution Issued, and on the same date the marshal levied on ail 
the plant, machlnery, and stock of the Diamond Electric Company at Peoria. 
A sale was duly advertlsed, and on October 11, 1898, the property was sold 
by the marshal to the défendant for $7,500; and the défendant later sold the 
property so purchased to outslde parties for enough to pay its clalm against 
the Diamond Electric Company in full. On September 28, 1898, the Diamond 
Electric Company made an assignment In the county com-t to David H. 
Koblln, assignée, who took possession of the assets not levied upon, which 
consisted largely of aceounts and bills receivable. On July 1, 1898, the bank- 
ruptey act was passed, and on November 11, 1898, the credltors of the Dia- 
mond Electric Company other than the défendant filed an Involuntary pétition 
in bankruptcy against It. On February 10, 1899, it was adjudicated bank- 
rupt. On March 17, 1890, the complalnant was appointed trustée, and on 
June 21, 1899, filed its bill against the défendant to recover the value of the 
plant and stock sold under exécution under the defendant's judgment. The 
plant levied upon by the défendant comprised a large part of the assets of 
the Diamond Electric Company, The amoimt realized by the assignée In the 
eounty court, and later by the trustée from the collection of the aceounts and 
bills receivable and from the sale of the other assets, was Insufflclent to pay 
the remaining creditors, other than the défendant, in full. 

The master f ound that at the tlme of the entry of the judgment by the 
défendant, September 27, 1898, the assets of the bankrupt were $41,473.19; 
that out of this total the property levied on and sold under the defendant's 
exécution was worth $27,684.19. The master reaehed thèse conclusions on 
the basis of a golng concem. The total liabilities he found to be $34,758.28, 
including the defendant's claim. He therefore found that the assets, at a 
fair valuation, exceeded the liabilities, and the Diamond Electric Company 
was therefore solvent on September 27, 1898, when the défendant entered Its 
judgment. The master held that the question of solvency or Insolvency Is to 
be determlned as of the tlme when the préférence sought to be recovered by 
the trustée was obtalned; that the assets are to be valued as the assets of a 
going concem; that the plant and merchandise levied on under defendant's 
judgment should not be excluded from the assets In determining the solvency 
or insolvency, because, among other reasons, the f acts in évidence did not 
bring the case wlthin that provision of section 1 (15), which excludes prop- 
erty that the bankrupt has transferred with iutent to defraud, hinder, or 
delay creditors. On the subject of whether or not a préférence had been 
glven, the master found that, the Diamond Electric Company not having 
been Insolvent, there could be no préférence, but that. If It was Insolvent 
within the meanlng of the bankruptcy act, the défendant did receive a préf- 
érence, although the debtor In no way assisted It In the entry of the judg- 
ment; that the language "procure or suffer," In section 60a, has a passive 
meaning, and that a debtor procïires or suffers a judgment to be entered if 
he does not prevent it; and the fact that the judgment note was given In 
good faith when the debtor was solvent, and even before the bankruptcy act 
was passed, does not prevent the entry of a judgment upon the note from 
being a préférence wlthin the meaning of the présent bankruptcy act. The 
master further found that, even if the Diamond Electric Company was in- 
solvent, and the défendant recelved a préférence, it could not be recovered 
in this case, because section 60b of the bankruptcy act, which controls the 
recovery of a préférence by a trustée, requires, for a préférence to be recov- 
erable, that the créditer at the tlme he recelved it shall hâve had reasonable 
cause to believe a préférence to be intended by the debtor; and that this 
must include reasonable cause to believe the debtor Insolvent, because In- 
solvency Is a necessary élément of a préférence. The master found that, in 
View of the fact that repeated représentations of solvency were made to the 
défendant by the debtor, and In the light of the other circumstances in the 
case, the défendant, at the tlme It recelved its préférence, did not hâve rea- 
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Eonable cause to belleve that the Diamond Electric Company -was InsolTcnt, 
or that it Inteaded to glve the défendant a préférence. The master therefore 
reported that the complainant had not established the necessary éléments of 
its case, and that the bill of complalnt should be dismissed. 

David H. Eoblin and D. I. Sicklesteel, for complainant. 
Henry A. Gardner and Henry L. Stern, for défendant John A. 
Eoebling's Sons Go. 

KOHLSAAT, District Judge. The questions of fact herein, as 
f ound by the master, will be taken as the ultimate f acts in the case, no 
good grounds to the contrary being shown. Upon thèse facts there is 
but one proposition of law to be passed upon by the court, which will 
be stated in gênerai terms as f ollows : Where the property of the baiik- 
rupt before insolvency consists chiefly of a manufacturing plant and 
raw materials for use in said plant, the fair Taluation of which dé- 
pends in large part upon the fact that said plant is a going concern, 
and such fair valuation as a going concern brings the entire fair 
value of the assets of said bankrupt to a total in excess of the bank- 
rupt's liabilities, would the fact that a judgment creditor caused a 
levy under his judgment to be made upon such plant, and its sale 
under such levy, thus destroying the value of said plant as a going 
concern, and bringing the total value of the assets of said bankrupt, 
including tfîe sum realized f rom the sale of the plant under said levy, 
to a figure below the bankrupt's liabilities, create a préférence in 
favor of said judgment creditor, which could be recovered by the 
bankrupt's trustée, when such judgment creditor bas reasonable cause 
to believe that such levy and sale would cause the insolvency of the 
bankrupt as aforesaid? While I regret to be forced to the con- 
clusion, yet I am of the opinion that, under the wording of the prés- 
ent bankruptcy act, and especially the proper interprétation of the 
words "being insolvent," such action on the part of a judgment crédit- 
er would not create a préférence recoverable by the trustée under 
the terms of the act. The exceptions to the master's report will 
therefore be overruled, the report conflrmed, and the pétition of the 
trustée be dismissed for want of equity. 



In re COGLET. 

(District Court, N. D. lowa, Cedar Kapids Division. March 28, 1901.) 

Bankroptcy — Propbrty Incumbehed Betond Its Vai,de — Dutt oï" Trustbe. 
A trustée in bankruptcy is not requlred to talie char&e of or sell any 
portion of the estate so heavily Incumbered with valid liens that nothing 
can be realized therefrom for the unsecured credltors, and hence it was 
imprdper for a référée to grant an order of sale where It was made clear 
from the appraiser's return that the mortgage liens thereon largely ex- 
ceeded its value, and thus permit him to carry through a sale for the 
beneflt of the mortgagees, savlng them eosts of foreclosure, and then 
pay the costs of sale from the proeeeds of assets on which the mortgagees 
had no lien ■whateyer. 

In Bankruptcy. 
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Stnible & Steigep, for bankrupt and trustée. 

SHIRAS, District Judge. Although no exceptions hâve been filed 
on behalf of creditors to thé action had before the référée in this 
case, tlie record cannot be approved without calling attention to a 
practice which bas been followed in this and some other cases that 
merits disapproval and condemnation. The report of the trustée 
Bhows that aside from the exempt property set aside to the bank- 
rupt, the assets of the estate consisted of 80 acres of land situated 
in Tama county, lowa, and some 200 bushels of corn. The trustée 
filed a report before the référée, averring therein that the reaJty 
was subject to the lien of two mortgages amounting in the aggre- 
gate to $5,353, and to the lien of a judgment for $195; it being 
further averred that thèse liens were valid, and that the same had 
been allowed as secured claims upon the realty. Under thèse cir- 
cumstances the trustée prayed that appraisers of the property should 
be appointed, and that he should be authorized to sell the property 
at private sale. The référée granted the orders asked, and the ap- 
praisers retumed the value of the realty at the sum of $2,800, and 
of the personalty at $40. The trustée reports that he then sold the 
realty for the sum of $3,600 and the personalty for $40, but he also 
reports that in fact the sum bid for the realty vras not paid to him, 
but the arrangement was that the purciiaser was to pay this amount 
to the mortgagee; it being stated by the trustée in his report that: 

"No considération whatever was received by the undersigned in considéra- 
tion of the said sale, beyond the assumption of the said mortgages to the 
amount of $3,600, this being a part of the mortgaged Incumbrance on the 
sald banli." 

It is further stated in the report of the trustée that he received 
from the sale of the personalty belonging to the estate the sum of 
$40, out of which he paid to his attomeys, for services connected 
with the saJe of the property, the sum of $35, and the remaining $5 
he retained as his own commission for making the sale in question. 
In other words, it is shown that ail the money realized from the as- 
sets of the estate in which the unsecured creditors had any interest 
bas been applied to the payment of fées and commissions in mak- 
ing a formai sale of the realty for the benefit of the mortgagees. It 
is well settled that in the administration of estâtes under the bank- 
rupt act the trustée is not required to take charge of or sell any 
portion of the estate that is so heavily incumbered with valid liens 
that nothing can be realized therefrom for the unsecured creditors. 
Thus, in Glenny v. Langdon, 98 U. S. 20-51, 25 L. Ed. 43-47, it is 
said: 

"It bas long been a recognized prineiple of the bankrupt law, says Kob- 
son, that the assignées of a bankrupt are not, in certain cases, bound to take 
the property of an bnerous or unprofltable character, which would burden 
Instead of beneflting the estate; and there are numerous décisions, English 
ând Americap, which support the proposition." 

In Sparhawk v. Yerkes, 142 TJ. S. 1-13, 12 Sup. Ct. 104-106, 35 
L, Ed. 915-918, in speaking of the duties of assignées in bankruptcy, 
it is said by the court that: 
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"They are not bound, however, te accept property of an onerous anil un- 
profitable nature, which would burden instead of benefiting the estate, and 
they could elect whether they would accept or not." 

And in Sessions v. Eomadka, 145 U. S. 29-39, 12 Snp. Ct. 799-801, 
36 L. Ed. 609-613, it is held that: 

"While, under the provisions of the bankrupt law, the title to this patent 
undonbtedly passed to the assignée in bankruptcy of Pinier, it passed subject 
to an élection on his part not to accept it if in his opinion it was worthless, 
or would prore to be burdensome and unprofitable." 

In exercising the élection thus possessed primarily by the trustée, 
the gênerai rule to be observed is well stated by Bond, Circuit Judge, 
in Ee Billard, 2 Hughes, 190, 7 Fed. Cas. 703, Fed. Cas. No. 3,912, 
as foUows: 

"It is not a question of jurisdiction or of rlght, but of discrétion. The fact 
which détermines the exercise of this discrétion is whether or not the gên- 
erai creditors of the banlîrupt hâve any interest to be promoted by it. If 
it appears to the court that the liens are valid, and that they exceed in 
value the real estate ineumbered by them, there can be no reason for the 
exercise of the powers of the bankrupt court." 

Applying the rule recognized in thèse décisions to the facts of the 
présent case, it is clear that the trustée should not hâve hurdened 
the estate in his hands by undertaking the sale of the realty in the 
mode in which it was done, and the référée should not hâve granted 
the order of sale asked by the trustée. It was certainly within the 
power of the trustée to hâve ascertained by reasonable inquiry 
whether the realty would probably sell for any sum in excess of the 
liens thereon, and, certainly, when the appraisers returned the value 
of the 80 acres at $2,800, it was made clear that the liens thereon 
largely exceeded its value. When, as in this case, there is no prob- 
ability that any sum can be realized for the benefit of the unsecured 
creditors, then the trustée should not incur costs from which no 
good resuit can flow. It sometimes happens that the lienholdera 
désire to obtain a title from the trustée, either through a public sale 
made by him, or by a direct conveyance; and in such cases the trus- 
tée can generally obtain some small sum for conveying the title, 
which will inure to the beneflt of the gênerai creditors. In ail such 
cases he should, however, exact payment of the costs from the lien- 
holders to whom he conveys the title as a condition of such transfer. 
In the case at bar it appears that the trustée, presumably in pursu-^ 
ance of an understanding with the mortgagees, made an arrange- 
ment with the purchaser that he should obtain a title to the realty 
by assuming the payment of |3,600 to the lienholders. In other 
words, the trustée carried through a sale for the benefit of the mort- 
gagees, saving them the costs of a foreclosure suit, and then paid 
the costs of this sale out of the money in his hands realized from 
the sale of assets on which the mortgagees had no lien whatever. 
If the creditors had excepted to this proceeding the action of the 
trustée and the référée would be set aside as a clear error on their 
part. No exceptions, however, hâve been taken to the proceedings 
had, and as the référée in his judicial capacity authorized the sale, 
and the purchaser is a third party whose rights hâve intervened, and 
as it is clear that the gênerai creditors cannot be beneflted by setting 
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aside the sale, the same will be afflrmed; but the attention of the 
référées in this district is called to this matter, in order that such 
errors in the exercise of tlie discrétion conferred upon them and 
upon trustées may be avoided in the future. 



In re DVORAK. 

(District Court, N. D. lowa, Ce'dar Rapids Division. Aprll 1, 1901.) 

Bankkuptct — Application for Dischakgh — Notice to Ckbditoks. 

Bankr. Act 1898, § 58, requires that creditors shall bave notice by mail 
of ail meetings and of the application for discharge, and that the bank- 
nipt shall furnish a list of creditors and their addresses. Held, in view 
of this provision, that notice by publication to judgment creditors was 
Insufficient to entitle a baakrupt to diseharge, unless he shovs'S that the 
addresses of such creditors cannot be ascertalned after diligent search 
and inqulry. 

Submitted on Pétition for Discharge, and on Final Order Closing 
the E State. 

Vincel Drahos, for bankrupt 

SHIKAS, District Judge. Prom the schedules attached to the 
pétition filed by the bankrupt, it appears that there are six creditors, 
holding claims aggregating |4,376 in aniount, ail of which hâve been 
put in judgment in the district court of Linn county, lowa; it being 
further stated in the schedule that the résidences of the several 
creditors are unknown. The record further shows that the référée, 
after entering the adjudication in the usual form, named the 14th 
day of December, 1900, as the day for the flrst meeting of the cred- 
itors, and caused notice thereof to be published in the Cedar Kapids 
Eepublican, but no notices were sent by mail to any of the cred- 
itors; it being recited in the record that the résidences thereof were 
unknown. It further appears that as the schedules did not disclose 
any assets, and as no creditors appeared in the case, no trustée was 
appointed, and in due time the estate was declared closed. When 
the pétition for discharge was filed, it was, under the rule of the 
court, sent to the référée, who fixed the date for creditors to ap- 
pear in opposition thereto, but the only notice given thereof was 
by publication in the Eepublican newspaper. It does not appear 
that the bankrupt or the référée made any effort to ascertain the 
résidences of the creditors, in order that notice by mail might be 
sent them. As already stated, ail the debts owing by the bankrupt, 
so far as disclosed by the schedules, are represented by judgments 
now of record in Linn county, and it cannot be possible that the 
présent addresses of the creditors, some of whom are co-partner- 
ships, and one at least is a corporation, may not by proper inquiry 
be ascertained. When thèse judgments were obtained, the creditors 
were undoubtedly represented by attomeys, through whom, if in 
no other way, the whereabouts of the creditors can be brought to 
light. It would appear that, without requiring any proof of dili- 
gence on part of the bankrupt to ascertain the résidences of the 
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creditors, the référée assuméd that the same couM not be ascer- 
tained, and now rests the jurisdiction in the case on the publica- 
tion of a notice in a newspaper. If such a course should be approved, 
it would open a wide door to tlie procurement of discharges in f raud 
of the creditors, and it cannot be approved. 

Bj this it is not meant to intimate that a fraud was in fact in- 
tended in this case, but it is nevertheless true that, if a discharge 
should now be granted, the resuit would be that the rights of the 
creditors would be affected without any actual notice to them, and 
without it being shown that any fair effort had been made to leam 
their présent résidences, in order that the notice provided for in the 
statute might be sent them. Section 58 of the act requires that the 
creditors shall hâve notice by mail to their respective addresses, as 
they appear in the list of creditors of the bankrupt, of ail meetings 
and of the application for discharge. The act requires the bank- 
rupt to fumish a list of creditors and their addresses, and in cases 
like the présent, when the bankrupt gives a list of creditors, but 
States that their addresses are unknown, the référée should require 
the addresses to be fumished, or satisfactory proof to be made that 
the same cannot be ascertained after due search had been made. 

The proceedings taken in this case before the référée subséquent 
to the adjudication are therefore set aside, and the record is returned 
to the référée, with instructions to notify the bankrupt that she 
must furnish the addresses of the creditors, or prove that after dili- 
gent search and inquiry the same cannot be ascertained, and, upon 
this being doue, then the flrst meeting of creditors must be called, 
notice thereof being given, and the same course must be pursued 
with respect to the pétition for discharge, a day being flxed for the 
creditors to appear in opposition, of which notice by mail must be 
sent to ail creditors whose addresses can be found after due inquiry. 



BRAGASSA v. ST. LOUIS CYCLE et al. 

(Olrcult Court of Appeals, Fifth Circuit. Pebruary 26, 1901.) 

No. 962. 

1. BaNKBTIPTCT — EiGHT TO DiSCHAHGB— PaILDHH TO KEEP BoOKS OF ACCOUNT. 

The action of an Insolvent, in mingling money of his own witli that 
of tils wife, and depositing It together in banks in his wife's name, with- 
out lieeping any boolcs of account or records showing what portion of 
such deposits was owned by him, for the admitted purpose of preventing 
his creditors from reaching it, when such -practice was continued until 
he filed his pétition in voîuntary banliruptcy, constituted a failure to 
keep books of account or records, with fraudulent intent to eonceal his 
true financial condition and in contemplation of bankruptcy, which debars 
him from the right to a discharge under Bankr. Act 1898, § 14b. 
8. Samb— CosTs — Fkes of Refeukb on Application for Discharge. 

Wheie it becomes necessary to refer an application for a discharge to 
a référée for the taking of testimony, and the discharge is refused, it is 
not error to tax the fées of the référée to the bankrupt, 

Appeal from the District Court of the United States for the North- 
ern District of Texas. 
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The tiankrupt flled hls pétition praylng to be adjud^ed a voluntary banknipt 
In the proper court on the lOth of June, 1899. Shortly thereafter the eoiu^ 
adjudged him a bankrupt, and referred the matter to the référée, who, In 
proper time, appointed a trustée to the estate. A gênerai examlnation of 
the bankrupt was held at the credltors' meeting, and later on, In due course 
and as provided by law, the bankrupt flled hls application to be discharged. 
The appellees herein resisted the discharge, and flled spécifications opposing 
It. A trîal was had upon certain of the spécifications, and the référée recom- 
mended to the court that the bankrupt be dlschai^ed. An application was 
then made by appellees to re-refer the matter to the référée for further hear- 
Ing, clalming that they had been mlsled, etc. The application was sustalned. 
and a new trial of the issues was had before the référée, who again recom- 
mended to the court that the bankrupt be discharged. The appellees flled 
exceptions before the district judge, and the question of discharge or not 
came before the court on the testimony found in the record. The court re- 
fused the discharge, and flled written reasons therefor, fully reported In Re 
Bragasa (D. O.) 103 Fed. 936. 

John W. Wray, for appellant. 
W. B. Paddock, for appellees. 

Before FARDEE and SHELBY, CSrcuit Jndges, 

PARDEE, Circuit Judge. Tte court a qua found the following 
Bpeciflcation to be true, to wit: 

"That wlth fraudulent Intent to conceal hls true flnanclal condition, and to 
prevent his credltors from coUeeting their debts, the bankrupt bas, in contem- 
plation of bankruptcy, conducted his banking business In the name of his 
wlfe, J. B. Bragassa; that he has deposited in the American National Bank 
and the Farmers' & Mechanics' National Bank, at Fort Worth, Texas, his 
earnlngs and Income, In the name of his wlfe, so intermlngiing hls money 
and property wlth that which he clalms was hers that It Is Impossible to 
distingulsh how much of said deposits were his and how much belonged to 
8ome one else. Wherefore, by reason of such wiUful and fraudulent manage- 
ment of hls affalrs, he is now unable to make a clear and intelligent state- 
ment of hls flnanclal condition prevlous to or at the tlme of flling of his 
pétition in bankruptcy." 

A careful study of the évidence in the transcript shows that the 
finding is correct, and this court is compelled to approve the same. 
The appellant submits several propositions, which, in déférence to 
counsel, we will consider in order: 

1, "The language of the spécification is too vague, uncertain, indefi 
nite, and gênerai to authorize or permit the introduction of testimony 
touching the method of the bankrupt in transacting the banking 
business in the différent banks, in connection with himself and wife." 

Counsel in his oral argunaent, as well as in his brief, fails to point 
ont wherein the spécification is vague, uncertain, indeflnite, or too 
gênerai. In taking the évidence, both sides seemed to well under- ' 
stand the issue. We doubt if the nature of the objection to the dis- 
charge called for any detailed spécification. 

2. "The court ened in holding that the testimony was sufflcient, un- 
der the fifth spécification, to show that the bankrupt intermingled his 
money with that of his wife in the banks in such a way that it was 
impossible to distinguish how much of said deposits were his and how 
much belonged to some one else, and that the same was done by him 
in contemplation of bankruptcy, and with fraudulent intent." 

The answer to this is found in the opinion of the judge below, to wit : 
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"The record further discloses that no books or recorfls w«i» kept by the 
bankrupt showing what funds he had and what disposition was made of 
them, and the bank accotints being kept in the condition In whlch they were 
kept throw no llght upon the true financlal condition of the bankrupt The 
only question remaining for disposition Is: Dld the bankrupt's failtire to 
keep books of aecount or records from whlch his true condition might be 
ascertained arlse from the fraudulent Intent to conceal hls true ânanclal con- 
dition and in contemplation of bankruptcyî The Intent of the bankrupt must 
be ascertained from the clreumstanees surrounding hls failure to keep books 
of aecount or records. After he falled In business he had a number of busi- 
ness transactions whlch resulted In hls having money In his hands. Some 
of the money whlch came Into hls hands belonged to hls wlfe, and some to 
himself. He deposited the larger part of it In two différent banks in hls wife's 
name. He testifled that he dld this to keep anybody from 'Jumping on' it 
before he had an opportunlty to use It. He was conceallng from his credit- 
ors that whlch might hâve been subject to the payment of thelr debts, couJd 
they hâve reached It. In vlew Of his own affirmative testimony as to the 
purpose which moved hlm In conceallng his funds, it Is neither unjust nor 
harsh to présume that he falled to make any record of his reeeipts and dls- 
bursements for a similar purpose. It Is but an Incident to the concealment 
of funds from creditors to conceal or fall to keep trace of such fonds througb 
books of aecount or records. In thls case the bankrupt kept the banks wlth 
which In reality he dld business from making any record of funds In his 
name. The pass books which were Issued to hlm, the checks which he 
WTOte, and the stubs whlch he kept told no story of any money belonging to 
hlm. Even to the extent that ordlnary business dealing wlth banks would 
compel a record, he avolded making It. The bankrupt was certalnly Inspired 
wlth fraudulent Intent to conceal hls true financlal condition In pursulng this 
course. It Is also qulte clear that this was done In contemplation of bank- 
ruptcy. He began keeping hls bank aecount In his wife's name In 1897. 
This was before the bankrupt law had been enacted. Thls course was then 
pursued In vlew of hls Insolvency, and because of hls désire to handle money 
comlng Into his possession as be chose. The bankrupt law was passed and 
became effective on Jnly 1, 1898. He stlll contlnued to keep no books of 
aecount, no record of hls reeeipts and dlsbursements, and stlll contlnued to 
mlngle his own funds wlth those of his wife. In the same accounts, in the 
wife's name, at two différent banks, and he pursned thls method up to the 
time he filed hls voluntary pétition In bankruptcy, on June 10, 1899. When 
he flrst contemplated taidng the beneflt of the act no one knows but him- 
self. However, It was neeessarlly before he flled his pétition, and from that 
time forward he llved In the conselousness of falllng to keep even the records 
of his banklng business In such sbape as to be of any assistance or avall in 
an attempted ascertainment of hls true financlal condition." 

— With ail of which we concur. 

3. "Two things must concur in order to prevent the discharge of the 
bankrupt: (1) He must hâve deposited his money in his wife's name 
with a fraudulent intent; (2) it must hâve been done in contempla- 
tion of bankruptcy." 

Suflacient évidence of the f act and the intent is f ound in the record. 

4. "It is not the duty of the court, on its own motion, to seek ont 
grounds to defeat a discharge where the statutory prerequisites in 
the bankruptcy proceedings hâve been met." 

As to this, ail that is necessary to say is: 

"The Judge shall hear the application for a dlseharge, • • • and Invea- 
tlgate the merlts of the application, and discharge the appUcant, unless he 
ha» (1) commltted an offense punlshable by Imprlsonment, as hereln pro- 
vided; or (2) wlth fraudulent [Intent] to conceal his true flnancial condition, 
and. In contemplation of bankruptcy, destroyed, concealed, or failed to keep 
books of aecount or records from whlch is [his] true condition mlirht be 
ascertained." 
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5. "There îs iio warrant or authqrity of law for tïïe conrt ïo Kave 
allowed $8(1 for compensation to the référée for services on tlïe hear- 
ings before himof the speciflcations opposing the discharge of the 
bankrupt." 

It is a fact that, for the services rendered by the référée on the 
two trials, the court awarded him |50, but we find that the référen- 
ces were provoked by the bankrupt, and, as the costs were legiti- 
mately incurred, we see no other way than to tax the same to the 
losing party. The judgment appealed from is affirmed. 



In re RATLIPP. 
(District Court, B. D. North Carolina. March 21, 1901.) 

i. Bankkdptot— Pkbfebencb oï' Cbeditors— Pathent in Rbqulab Cotjrsb or 
Business. 

Payment was made to çreditora by a bankrupt In good faith In the 
regular course of business, when he was unaware of hls Insolvency, and 
was not intendeiî to cause a préférence. It was likewlse received by 
the creditor, who was also Ignorant of his Insolvency. Eeld not to 
amount to a préférence, within the meaning of Bankr. Aet 1898, § 57g, 
prohiblting preferred creditors from provlng their claims wlthout first 
surrendering their préférences. 

a. 8ame— Patmekt Ikducing New Crédit. 

Though the payment Induced a new crédit, It dld not amount to a 
préférence, within section fiOc, providing for a set-ofC of a préférence 
agàinst a new crédit. 

Appeal from Décision of Référée Disallowing Claima. 

The facts found by the référée are: "At the flrst meeting of créditons, 
Armstrong, Cator & Oo., by their attomey, A. S. Doekery, Esq., ofCered for 
allowance proof of claim in due form for $1,230.06. TJpon examination of the 
books of the bankrupt It appears that bankrupt paid to said claimants on 
August 31, 1900, $150; October 1, 1000, $100; October 10, 190O, $48.12; No- 
vember 1, 1900, $22.75. On December 31, 1900, bankrupt filed voluntary péti- 
tion, upon whlch he was adjudged bankrupt upon the same day. The référée 
finds as a fact that the bankrupt was insolvent durlng the whole of the four 
months Immediately precedlng his filing of pétition in bankniptcy, but at 
the time the payments aforesaid were made to claimants bankrupt was not 
aware of hls Insolvency; that the sald payments were not intended by bank- 
rupt to cause a préférence; that they were made in good faith, in the regular 
course of business, and were so received by claimants, who had no knowledge 
of the insolvency of bankrupt. The reteree ruled that the claim be not 
allowed imless claimants Armstrong, Cator & Ck). pay to the trustée ail suma 
which they had received within four months prior to the Institution of the 
bankruptey prpceedings. The Charlotte Trouser Company ofCered for allow- 
ance their prdof of claim In due form for $238.97, said claim being for mer- 
chandise shipped by the Charlotte Trouser Company on November 21, 1900. 
It was made to appear to the référée that the bankrupt made payment to 
the Charlotte Trouser Company on November 20, 1900, of $183; that the blU 
of goods represented by the proof of claim would not bave been sold but for 
the payment of the prior bill. The référée finds the same facts as to insol- 
vency, etc., as appear with référence to the claim of Armstrong, Cator & Oo. 
The référée ruled this claim be not allowed unless the Charlotte Trouser Com- 
pany pay to the trustée the amount received by it from bankrupt within four 
months prior to the institution of the bankruptey proceedings." Claimants 
excepted to the rulings of the référée, and the questions are certified for 
revlew. 

A. S. Doekery, for Armstrong, Cator & Co. 

JonetJ & Tillett and N. A. St. Clair, for Charlotte Trouser Oo. 
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PITRNELL, District Judge (after stating the facts as above). The 
question presented is, do the payments amount to a préférence pro- 
hibited by the bankruptcy law? The bankrupt did not know at the 
lime the payments were made of his insolvency. How, then, could 
he hâve intended a préférence? The décision of the référée is based 
on section 57g, — "the claims of creditors who hâve received préférences 
shall not be allowed unless such creditors shall surrender their préf- 
érences," — and the question presented is, hâve thèse creditors re- 
ceived a préférence, within the meaning of the bankruptcy act? If 
they hâve, then the référée should be afarmed; if not, reversed. What 
is a préférence under the act of 1898 has given rise to many questions, 
the décisions of which are by no means uniform, or satisfying to the 
investigating attorney or judicial officers. But many of thèse ques- 
tions raised, discussed, and decided are not germane to the case at 
bar. On the question involved, though, ignoring others entirely, 
there is doubt when the diverse v^ays it has been decided are consid- 
ered. Section 60a, omitting words which hâve no bearing on the 
question, provides: "A person shall be deemed to hâve given a préf- 
érence if, being insolvent, he has made a transfer of any of his prop- 
erty and the effect of such transfer will be to enable any one of his 
creditors to obtain a greater percentage of his debt than any other of 
such creditors of the same class." Section 1, subsec. 25, defines 
"transfer" to include a transfer of property as a payment, but does 
not seem to warrant the construction in Electric Co. v. Worden, 
3 Am. Bankr. E. 186, 96 Fed. 803, that payment of money in due 
course of business is included. Subsection "b" of section 60 provides, 
when a préférence is voidable, — i. e. limiting the time to four months, 
— and when the party benefited thereby, or his agent, "shall hâve had 
reasonable cause to believe it was intended thereby to give a préfér- 
ence." Subsection "a," quoted, does not limit the time to within four 
months, or any other period, and to strictly construe it any payment 
at any time may prevent a creditor from proving a debt unless he 
refunds ail sums paid. This was certainly not the législative inten- 
tion. No court has so decided; none will so décide. An*l et the 
construction seems to be logical. It is not one of that class of préf- 
érences which may be set aside now involved, but what payment con- 
stitutes a préférence preventing a creditor proving his claim. The 
statute pro vides for setting aside certain préférences (Bankr. Act, § 
60, subsecs, "b," "c"; Id. § 67, subsecs, "c," "f ; Id. § 70, subsec. "c"), 
but recognizes others as valid (Id. § 64, subsec. "b" ; Loveland, Bankr. 
§ 190). Préférences, under some circumstances, may be avoided, and 
the property recovered by the trustée for the benefit of the estate. 
The true intent seems to be that a person who holds a voidable préf- 
érence shall not be allowed to prove his claim until he surrenders the 
advantage which he has obtained in fraud of the act. To hold every 
payment on a debt in the course of commercial transactions a préf- 
érence would be to décide the bankrupt act was intended to eflectually 
end ail dealings on crédit, even the 30, 60, and 90 day basis, upon 
which the bulk of trading is transacted; and to a great extent par- 
alyze business. No one would impute such an intention to the con- 
gress ot the United States. A payment made in the ordinary course 
107 F.— 6 
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of business is not ordinarily deemed a préférence. Clark v. Iselin, 21 
Wall. 360, ^ L. Ed. 568; TiSany v, Lucas, 15 Wall. 421, 21 L. Ed. 
198. Some such payments may be préférences, though made in what 
seemed to be tlie ordinary course of business, and others may not, 
though made out of it. The différence dépends largely on the flnan- 
cial condition and the intention of the parties, — whether the payment 
was intended as a préférence by the one, being insolvent, and is ac- 
cepted by the other, having reasonable cause to believe the debtor 
insolvent, and the payment intended as a préférence. An examina- 
tion of the cases in which such payments are held to be a préférence 
which the créditer must refund to the estate before being permitted 
to prove his claim, as provided in section 57g, will disclose the fact 
they turned largely on the rule as above stated, — the flnancial condi- 
tion, knowledge, and intention of the parties. The law seems to be 
as decided in Ee Eggert, 3 Am. Bankr. E. 541, 98 Fed. 843. The créd- 
iter must hâve reasonable cause to believe the debtor to be insolvent 
in fact, as a foundation for a reasonable cause to believe that an 
unlawful préférence is intended. In Electric Co. v. Worden, 3 Am. 
Bankr. E, 634, 39 C. C. A. 582, 99 Fed. 400, it was held in the circuit 
court of appeals of the Seventh circuit that, where a créditer bas 
innocently received a payment upon his debt within four months of 
his debtor's bankruptcy, he must refund the payment before he can 
prove his claim, and participate in the distribution of the estate; in 
other words, he has his élection to abide by what he bas received, or 
surrender that, and share with the other creditors. The soundness of 
this proposition may well be doubted, and it is said the question is 
novp by appeal in the suprême court in Pirie v. Trust Co. Hovyever 
this may be, the law seems to be properly stated in Ee Smoke, 4 Am. 
Bankr. E. 434, 104 Fed. 289 (in the opinion and note in the American 
Bankrupt Eeports many authorities are collected and the question 
ably discussed); in Ee Hall (referee's opinion, also citing many au- 
thorities) 4 Am. Bankr. E. 671; in Ee Alexander, 4 Am. Bankr. E. 
376, 102 Fed. 464,— in ail of which it is held, under the sections be- 
fore quoted, that when a payment on account is made to an innocent 
créditer, in the due course of business, within four months of bank- 
ruptcy, when the debtor did not know he was insolvent, such payment 
is not a préférence which must be surrendered as a condition précè- 
dent to allowing proof of claim. This seems to be the proper, reason- 
able construction of the statute, the purpose of which was to provide 
for an équitable distribution of the bankrupt estate, to promote, and 
not destroy, business, and benefit, not punish, innocent creditors as 
well as bankrupts. The Charlotte Trouser Company was not pre- 
ferred by the payment of the then due account on November 20, 
1900, and section 60c, providing for a set-off of a préférence against 
a new crédit, does not apply. The préférence hère intended is such 
as is contemplated in the act, — a fraud on its provisions. The pay- 
ment then made was not such a préférence as is contemplated in 
the statute or section 60c. Applying this rule to the facts as found 
by the référée, the claims of both excepting creditors should haye 
been allowed. The référée is therefore reversed, and the claims al- 
lowed. 
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In re WILSON et al. 

CDIstrlet Court, B. D. Pennsylvanla. March 4, lOOlJ 

Bankhtjptct— Composition— FAiLtTEB to Kebp Books. 

Where the bankrupts' fallure to keep proper books of account was not 
shown to hâve been with a fraudulent intent to coficeal their true 
flnanelal condition, or in contemplation of bankruptcy, such failure, and 
proof that thelr business metbods had been loose, were insuffleient to 
prevent the confirmation of a composition between tb« bankrupts and 
their credltors whlch was for their beat Interests. 

în Bankruptcy. 

Greenwald & Mayer and Furth & Singer, for composition. 
Wm. S. Divine, for créditer opposing composition. 

J. B. McPHEESON, District Judge. I hâve read the testimony 
taken before the référée, and hâve considered it in connection with 
the objections to the confirmation of the proposed composition. 
Without discussing the objections in détail, I hâve corne to the con- 
clusion that the testimony does not disclose any conduct of the 
bankrupt flrm that is made by law a bar to the pending applica- 
tion to conflrm. Their business methods were undeniably loose in 
several particulars, and they seem to hâve been unduly libéral in the 
giving of crédit, but I see no reason to believe that they destroyed 
or failed to keep books of account or other records with a view 
fraudulently and in contemplation of bankruptcy to conceal their 
true financial condition. To my mind, it is clear that the offer of 
composition is made in good faith, and that the best interest of the 
creditors calls for its acceptance. Accordingly it is ordered that 
the objections to the confirmation of the composition be overruled. 



BATTMAJSÎ V. FEIST et al. 
(OIrcult Court of Appeals, Eighth Circuit Febniary 25, lOOt) 

No. 1,611. 

L BASKBirPTCT— FALSK OATH of BaNKBDPT— iBKELBVAIfT TO EsTATB— DlS- 
CHABGB NOT BarBED. 

Where a bankrupt testifled under oath on examlnatlon before a réf- 
érée that he had not stated to certain parties that he had an Interest 
in a certain firm, which firm in fact never engagea In business, 
such oath not having been made In connection with the administration 
of the bankrupt's estate or an act affecting the estate, will not bar a 
dlseharge under Bankr. Act 1898, § 14b, subd. 1, provldiog that the 
court shall discharge a bankrupt unless he has committed an ofCense 
punishable by Imprisonment, and section 29b, declarlng that the bank- 
rupt shall be Imprlsoned on conviction of knowlngly and fraudulently 
maklng a false oath la relation to any proceedlng In bankruptcy. 
2, Samk — Statbmbnt Undeb Oath — Conteadiotiom of Statbment not uitdeb 
Oath— Falsity not Peovbd Thbreby. 

Where a bankrupt was alleged to have made a certain statement not 
under oath, and afterwards denied the same under oath, his statement 
under oath was not proved to be false by proof that he made the contra- 
dictory statement not under oath. 
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3. Same— Mutilation op Account Books. 

A bankrupt's dîscharge was not barred by the fact that the account 
books of a corporation, for whlch he was bookkeeper, and in whlch toe 
had no Interest, had been mutilated before they came Into the posses- 
sion of the corporation, under Bankr. Act 1898, § 14b, subd. 3, providing 
that the court shall not discharge a bankrapt who dèstroya or faila to 
keep books of account to conceal hls true financlal condition. 

Appeal from the District Court of tlie United States for the South- 
ern District of lowa. 

In Bankruptcy. From a judgment of the district court sustaining 
the objection of Max Feist and others, creditors, to a discliarge of 
the bankrupt, the bankrapt appeals. Keyersed. 

Isaac Petersberger, for appellant. 

Before CALDWELL, SAJSTBORN, and THAYEE, Circuit Judges. 

CALDWELL, Circuit Judge. Creditors of William Bauman, bank- 
rupt, filed in the district court the following spécifications of objec- 
tions to his discharge: 

"(1) That the said Wm. Bauman bas commltted an offense punishable by 
Imprisonment under the bankruptcy act, to wlt, that the said Wm. Bauman 
knowingly and fraudulently testified under oath falsely upon examination 
before Référée John M. Helmick, February 6, 1900, that he dld not state to 
W. B. Wlley, nor to W. H. Wilson, In the city of Davenport, at or about the 
tlme of leasing a certain storeroom of said W. B. Wiley, that the P. Bau- 
man Co. was composed of himself and wife, and In stating that he had no 
Interest in said company. (2) That tho said Wm. Bauman, with fraudulent 
intent to conceal his true financial condition, and in contemplation of bank- 
ruptcy, destroyed, concealed, and failed to keep books of account or records 
from which his true financial condition could be ascertained, and that he 
falsely and fraudulently altered his books and records so that his true finan- 
cial condition could not be ascertained therefrom, by cutting pages there- 
from, by altering and changing and mutilating the books and records of the 
companies in which he had an Interest, to wit, P. Bauman Co. and of Milli- 
nery Emporlum, so that his true financial condition could not be ascertained 
therefrom." 

The spécifications of objections were referred to John M. Helmick, 
référée in bankruptcy at Davenport, lowa, to take the testimony, 
and réport his findings of fact and conclusions of law thereon. In 
compliance with the order of référence, the référée reported the tes- 
timony taken by him, together with his findings of fact and conclu- 
sions of law, which were to the effect that neither of the spécifica- 
tions was sustained by the évidence, and that the bankrupt was en- 
titled to his discharge. Exceptions were taken to the findings and 
conclusions of the référée, which were sustained by the district 
court, and the bankrupt denied a discharge, and thereupon the bank- 
rupt brought the case into this court. 

The bankrapt act (section 14b) provides that the court shall dis- 
charge the bankrupt "unless he has (1) committed an offense pun- 
ishable by imprisonment as herein provided; or (2) with fraudulent 
intent to conceal his true financial condition and in contemplation 
of bankruptcy, destroyed, concealed, or failed to keep books of ac- 
count or records from which his trae condition might be ascertained." 
The flrst spécification rests on the first subdivision of the clause 
quoted. The burdea rests on the objecting creditors to show that 
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the alleged false oath set out in the spécification is made criminal, 
and punished by imprisonment. The twenty-ninth section ("b") dé- 
clares tliat the bankrupt shall be punished by imprisonment "upon 
conviction of the offense of having knowingly and fraudulently made 
a false oath or account in, or in relation to, any proceeding in bank- 
ruptcy." Plainly, the false oath contemplated by this provision 
must be one material to the proceedings in bankruptcy. It must 
hâve some relation to the bankrupt's estate, or to the bankrupt's 
act affecting his estate, and must hâve been made knowingly and 
fraudulently. Aside from the usual and formai entries, the record 
before us contains nothing but the testimony of the witnesses and 
the referee's report. Neither in the testimony nor in the referee's 
report is there a word or suggestion tending to show that the al- 
leged statement of the bankrupt to. Wiley and Wilson had anything 
to do with the administration of his estate in bankruptcy, or was 
connected with it in the remotest degree. The alleged remark was 
made more than a year before the petitioner was adjudged a bank- 
rupt. That is a long time to recoUect with verbal accuracy a casual 
remark; and, in view of the fact that it clearly appears from the 
testimony that no such flrm did in fact engage in business, its rele- 
vancy or materiality to the issue in the case is not perceived. It 
is claimed, however, that proof of this alleged statement establishes 
the fact that the bankrupt "made a false oath" when he testified 
that he had no interest in the flrm of P. Bauman & Co. Assuming 
that the bankrupt made the statement, and waiving the question of 
its materiality, a complète answer to this contention is this: Where 
one makes a statement not under oath, and afterwards contradicts 
that statement under oath, his statement under oath is not proved 
to be false by proof that he made the contradictory statement not 
under oath. This would be the rule even if both statements were 
under oath. Dr. Wharton states the rule in thèse terms: "When 
the défendant has made two distinct statements under oath, one di- 
rectly the reverse of the other, it is not enough to produce the one 
in évidence to prove the other to be false." 2 Wliart. Cr. Law, 
§ 1317; U. S. V. Mayer, Deady, 127, Fed. Cas. No. 15,753. Aside 
from the alleged statement of the bankrupt to Wilson and Wiley, 
there is no évidence in the record tending to show that he had any 
interest in the flrm of P. Bauman & Go. The référée, who saw the 
witnesses, and heard them testify, and who was, thërefore, in a much 
better position to judge of their knowledge and veracity than this 
court, found that this spécification was not supported by the évi- 
dence; and on the face of the record before us that conclusion was 
amply warranted. The weight of the testimony is that he was not 
a member of that firm which was composed of the bankrupt's wife, 
Mrs. P. Bauman, and one Cash, and was dissolved almost imme- 
diately after its formation, — if, indeed, it was ever fuUy formed. It 
never did in fact engage in business a single day, but a private 
corporation was formed, called "The Millinery Emporium," the share- 
holders in which were P. Bauman (the bankrupt's wife), Charles A. 
Menter, and Mrs. A. Loper, each of whom owned one-third of the 
capital stock. There is no charge in this spécification that the 
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bankrupt had any interest in the corporation thus fonned, and that 
he swore falsely in relation thereto; and any considération, there- 
fore, of the question of fact wlietlier he had an interest in that 
corporation would be irrelevant. What we hâve said disposes of 
the flrst spécification. 

The second spécification charges that the bankrupt "falsely and 
fraudulently altered his books and records, so that his true finan- 
cial condition could not be ascertained therefrom, by cutting pages 
therefrom, by altering and changing and mutilating the records 
of the companies in which he had an interest, to wit, P. Bauman Co. 
and of Millinery Emporium, so that his true flnancial condition could 
not be ascertained therefrom." In answer to this spécification it 
is only necessary to say that there is no proof in the record that the 
bankrupt had any interest in the firm of P. Bauman & Co., if such 
a firm ever had an existence, and no proof that he was a shareholder 
or had any interest in the Millinery Emporium. There is proof 
that he acted as bookkeeper of the Millinery Emporium. The find- 
ings of the référée on this subject are: 

"5. That no business was done under said firm name [P. Bauman & Co.], 
but the business was incorporâtes and opened at said preniises under said 
lease under the name and style of 'The Millinery Emporium.' (6) That said 
bankrupt was bookkeeper for said corporation. (7) That said bankrupt had 
no interest In said corporation other than as an employé." 

The référée f urther f ound that the books the bankrupt was charged 
with mutilating were not his books, but the books of the Millinery 
Emporium, a corporation in which he had no interest; and that the 
books used by this corporation were an old set of books, which had 
previously been used in some other business by some other person; 
and that the mutilation referred to consisted in cutting out the 
leaves of the book containing the old accounts of a business with 
which the corporation had no concern; and that they were not eut 
out with any fraudulent intent. Thèse books were before the réf- 
érée, and he had opportunities of judging of the truth of thèse state- 
ments that this court has not. Thèse flndings, which are suffi- 
ciently supported by the évidence, dispose of the second spécification. 

The judgment of the district court sustaining the exceptions to the 
referee's report and denying the bankrupt a discharge is reversed, 
and the cause is remanded, with instructions to enter an order con- 
lirming the referee's report, and granting the bankrupt a discharge. 
Ordered accordingly. 



In re MEYBR et al. 

(District Court, E. D. New York. February 16, 1901.) 

Bankruptct — RiGHT DP Skt-Off — Patmknt to Gênerai, Assignée Through 

MlSTAKE. 

An insolvent firm made a gênerai assignment, and afterwards, on the 
same day, gave Its check to the assignée for the amount to its crédit In 
bank. The bank, in ignorance of the assignment, issued its duebill for 
the amount, payable through the clearing house, but afterwards, learning 
the facts, proposed to stop payment, and it was stipulated that the amount 
should be placed on deposit subject to the bank's rights, to be there- 
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after determined. The bank held unmatured notes of the flrm for an 
amount in exeess of the deposlt The flrm was subsequently adjudged 
a bankrupt, and the estate came Into the hands of Its trustée. Held that, 
as the bank was misled into Issuing its duebill on the check of a depositor 
who no longer had title to the fund, it was entitled to a restoration of the 
money, and to hold the same under the bankruptcy act as an offset to the 
notes of the bankrupt, although it would not hâve been entitled to so 
hold it as against the assignée under the laws of the state, since the 
assignment was in Itself an act of bankruptcy, which gave the bank the 
right to hâve the estate administered In a court of bankruptcy. 

In Bankruptcy. On pétition of the Central National Bank of Phila- 
delphia. 

Eoosevelt & Kobbe and Edward L, Perkins, for petitioner. 
Strong & Cadwalader (Mr. Cargill, of counsel), for trustée. 
F. W. & A. E. Hinrichs, for creditors. 

THOMAS, District Judge. The firm of Meyer & Dickinson made 
a gênerai assignment to Charles W. Sparhawk on August 19, 1898, 
and on April 11, 1899, the flrm was adjudicated a bankrupt upon a 
pétition filed in this court upon December 16, 1898. After the as- 
signment, and on the day thereof, the firm drew its check to the or- 
der of Charles W. Sparhawk, assignée, for the payment of |9,012.97, 
the balance of the assignor's funds on deposit with the Central Na- 
tional Bank of Philadelphia. At the time the bank held unmatured 
paper of the firm to the amount of 140,000. The bank paid the 
check without knowledge of the assignment, or of the payee's relation 
to the assigned estate, by giving the following duebill: 

"Central National Bank. 

"Philadelphia, Aug. 20, 1898 
"To Banks, 

"Nine thousand • • • hundred and twelve »Vioo dollars. 
"9 012,97. 

"[Sgd.] B. K. Winner, Teller. 

"Number 22006. 
"Oountersigned: 

"[Sgd.] William Post, 2d Asst Cashier. 

"This doebill Is only good when signed by one and oountersigned by an- 
other autherized person, and is payable only In the exchanges through the 
clearing house the day after Issue." 

The assignée, by indorsement, transferred the duebill to the Fidel- 
ity Insurance, Trust & Deposit Company of Philadelphia, for the 
purposes of deposit, and in due course it should bave been paid 
through the clearing house. Shortly after the hour of receiving the 
duebill, the assignée advised the claimant's ofiScer of the assignment, 
and thereupon the latter demanded the return of the duebill, on the 
ground that it had been delivered upon a misapprehension of fact, 
and threatened to stop the payment thereof. This controversy led 
to an arrangement by which the check should be paid, and that the 
parties shotSd be governed by the following stipulation: 

"It is agreed that the proceeds of the check dated August 19, 1898, of Meyer 
& Dickinson, on the Central National Bank, for nine thousand and twelve 
and o'/ioo ($9,012.97) dollars, in favor of Charles W. Sparhawk, assignée 
(Central National Bank raising a question with regard to the right of the 
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payée to recelve or retaîn sald amount), shall be plaeed on spécial fleposit, 
to be represented by certlflcate of deposlt, and be held by Charles W. Spar- 
hawk as a separate fund to await the détermination of tbe rigbt of the bank 
to sald fund, or any part thereof. 
"Philadelphia, August 22, 3898. 
"LSdJ Tbeo. Kitehen, 

"Cashler Central National Bank. 
"John Sparhawk, Jr., 

"Attorney for Charles W. Sparhawk, Assignée." 

The case is clear. The bank delivered to the assignée its duebill 
upon a check drawn by the firm after it had no title to the fund, 
upon the belief that the assignor still owned the fund. Only the 
owner of the fund had the right to request its payment, and the 
bank was obligea to pay only upon a demand by the actual owner. 
It is true that the indorsement oî the check and receipt of the due- 
bill by the assignée protected the bank against the latter, but it did 
not apprise, and was calculated to conceal from, the bank the fact 
that its depositor and debtor had made an assignaient, and was prob- 
ably insolvent, and that it was asked to make payment upon the 
check of a drawer who had no longer title to the fund. This de- 
prived the bank of the opportunity to décline récognition of the title 
of the assignée, and to hold the fund for distribution or disposition 
in a court of bankruptcy, which court would take jurisdiction of the 
fund upon proof that the assignment had been made. The bank 
had a right to know, and to sélect its own course of action and 
means of self-protection. It was deprived of that right by means 
of a check drawn by a depositor who no longer had a right to 
draw it, payable to the order of an assignée, whose relation to 
the drawer was concealed, and whose very appointment authorized 
this court to extend its jurisdiction to, and decree the détention of, 
the fund by the bank as an offset to the assignor's indebtedness. 
This court is unwilling to retain the fund upon such state of fact, 
and approves the finding of the master that the money, with the in- 
terest accrued thereon, should be retumed to the bank, to be held 
as an offset to the assignor's notes. In reaching the above conclusion, 
the law of Pennsylvania, which would hâve precluded the bank from 
offsettihg the deposit against its nnmatured notes, bas not been dis- 
regarded j and, had the money been paid voluntarily, or upon suit 
brought, or after judgment against the bank, or with a proper under- 
standing that the payment wàB made to the assignée of the flrm, 
this court would not seek to undo what had been done openly, con- 
sciously, and pursuant to law. But the difBculty hère is that the 
payment was obtained in no one of thèse ways. The bank is enti- 
tled to be reinstated in its former place of advantage. Meanwhile 
the bankruptcy proceedings hâve intervened, and another and différ- 
ent rule of set-off applies. 
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In re PAGE, 

(Circuit Court ot Appeals, TBlrd Circuit March 22, 1901.) 

No. 14. 

Bankbcptcy— AssBTS— Seat in Stock Exchanqk. 

Bankr. Act 1898, f 70, déclares that the banknipt's trustée on Ms ap- 
pointaient and qualification sliall be vested with the bankrupt's title to 
ail property whlch prlor to the flling ot the pétition the bankrupt could 
by any means hâve transferred. Phlladelphia Stock Exchange Kules, art. 
11, i 4, proTldes that any member wishlng to sell bis membership shall 
hâve the right to do so, provided he bas no unsettled contracta with, or 
claims against him by, -any member of the stock exchange, etc., — subject, 
however, to the approval of the proper authorities of the exchange. Held, 
that a bankrupt having no unsettled accounts with members of the ex- 
change at the tlme of flling his pétition in bankruptcy could bave trans- 
ferred bis seat, whlch was a valuable right, witliin section 70, and hence 
such right of transfer passed to his trustée In bankruptcy, who was enti- 
tled to sell the same as part of the bankrupt's assets.i 

Pétition for Review of Proceedings in the District Court of the 
United States for the Eastern District of Pennsylvania. 
In Bankruptcy. For opinion below, see 102 Fed. 746. 

George W. Jacobs, Jr., for bankrupt. 
Henry R Edmunds, for trustée. 

Before DALLAS and GRAY, Circuit Judges, and BBADFORD, 
District Judge 

BRADPOED, District Judge. The question before os for décision 
arises on a pétition for a review of certain proceedings in bankruptcy 
in the district court for the eastern district of Pennsylvania. Ed- 
ward D. Page was adjudicated by that court a voluntary bankrupt 
November 16, 1899, being at the time a member of the Philadelphia 
Stock Exchange, an unincorporated society. He became such mem- 
ber in 1880, paying for his seat or membership about $5,500. It is 
now valued at $8,000. His membership or seat was not included as 
an asset in the schedules attached to his pétition in bankruptcy. The 
trustée in bankruptcy, however, caused the seat to be appraised and 
on his pétition the référée ordered that the same be sold at public 
auction subject to the constitution and by-laws of the exchange regu- 
lating membership therein. The district court upon review approved 
the order made by the référée and directed the trustée to proceed 
with the sale. The case is now before us on the pétition of the bank- 
rupt, and the précise point for détermination is whether or not title 
to the membership or seat vested in the trustée. Section 70 of the 
bankruptcy act of 1898 provides, among other things, that, subject 
to a certain proviso and exceptions not material to the présent in- 
quiry, the trustée of the estate of a bankrupt shall upon his appoint- 
ment and qualification be vested by opération of law with the title 
of the bankrupt, as of the date of the adjudication, to ail "property 
which prier to the flling of the pétition he could by any means hâve 

» Franchises and licenses as assets In bankruptcy, see note to Ficher t. 
Onshman, 43 C. O. A. 389. 
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transferred." The provisions of the constitution of the exchaDge 
relating to menabership and its transfer are as follows: 

"Article 5. 
Sec. 4. A Committee on Admissions, consisting of flve members, to whlch 
ail applications for membership, transfer of membership and re-admissions of 
suspended members shall be referred. It shall be its duty to Inquire into 
the gênerai standing of the appllcant, and maise a report thereon to the 
Grovemlng Committee wlthin one month of the présentation of the application. 
Untll the committee makes a report favorable to the admission of the appll- 
cant, he shall not be voted for as a member, unless upon the wrltten application 
of ■ seven (7) members of the Goveming Committee to the Président, made 
witbin flve (5) days after the committee's report has been presented; in whlch 
case the Goveming Committee may, by a two-thlrds vote, reverse the report 
of the committee, and such reversai shall hâve the same efCect as If the 
committee's report had originally been favorable. If a report be favorable, 
the name of the candidate shall be posted in the Stock Hxchange, and notice 
given that a ballot will be taken at the next stated meeting of the Governing 
Committee In order that every member of the Exchange may hâve an oppor- 
tunity of objecting to the candidate's élection; such objection shall be in 
writing to the Président of the Governing Committee. The élection of can- 
didates for membership shall be held by the Governing Committee, but no 
élection shall be valid unless at least eighteen (18) ballots be cast; and if 
five (5) ballots be cast against a candidate he shall be declared not elected. 

Article 11. 

Sec. 1. The number of members shall be Ilmited to two hundred and thirty 
(230). 

Sec. 4. Any member wishing to sell his membership shall hâve the right to 
do so, provided he has no unsettled contraets Tiith or clalm against him by any 
member of the Stock Exchange, for ti'ansactions arising in or relating to the 
business of banker or a stock or exchange broker; but, where the Arbitra tion 
Committee shall détermine that any daims or contraets exist, the Governing 
Committee may, except in cases of insolveney, refuse to permit the member- 
ship to be sold, until such claims or contraets are, in its opinion, satlsfac- 
torily settled. The proceeds of the membership, if sold, shall, after deducting 
ail charges due to the Exchange to be determined, in cases of controversy, by 
the Arbitration Committee, belong to its owner's creditors in the Exchange, 
In proportion to the amount of their respective claims, determined by the Arbi- 
tration Committee, as hereinbefore provided in Section 5, Article V, and be 
paid accordingly; and the remainder, if auy, shall be paid to the owner. 

Sec. 5. When a member dies, his membership shall, wlthin one year there- 
after, be sold or transferred; if, however, he be indebted to any member of the 
Stock Exchange, then, on the written request of two-thirds of the creditors 
in Interest, said membership shall be sold, at the discrétion of the Committee 
on Admissions, and the proceeds thereof, after deducting ail charges due to 
the Exchange, to be determined in case of controversy by the Arbitration 
Committee, shall be paid to its owner's creditors who are members of the 
Exchange, In proportion to the amount of their respective claims, determined 
as hereinbefore provided in Section 5, Article V, as to disputes between 
living members; and the remainder. If any, shall be paid to the légal repré- 
sentatives of the deceased. The membership of a deceased member shall be 
liable for ail dues and assessments whieh may be made by the ISxchange from 
the day of his death untll such time as his membership Is transferred. 

Sec. 8. Membership in the Exchange shall, ipso facto, terminate in either 
of the foUowlng cases: 

1. Fraud in any transaction arising out of the member's business as a 
banker or broker. 

2. Conviction, by a jury, of any infamous offense or felony. And the com- 
mission of the offense shall be ascertained in each case, after notice and 
opportunity for hearing, by a vote of two-thlrds présent (being a majority of 
the whole number) of the Governing Committee. 

3. Suspension from the Stock Exchange for any cause, and inability for one 
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year thereafter to comply with the constitution, by-laws and rules as to 
eligibility for reinstatement. 

Sec. 9. Upon such termination of membership, the said membership shall be 
sold, at the discrétion of the Governing Committee, and the proeeeds, after 
deducting ail charges due the Exchange and ail debts due to creditors in the 
Exchange — whlch amounts shall be determined by the Arbitration Committee 
—shall be paid to the expelled member, his heirs or assigns. 

Article 12. 

Sec. 6. Any member who shall be declared a bankiupt shall, Ipso facto, be 
suspended from the Stock Exchange; but a suspended member, presentlng a 
certificate of discharge under the United States bankrupt law, becomes eli- 
gible under the rules for re-instatîng suspended members. 

Sec. 7. If any suspended member fails to settle with ail his creditors within 
six months from the time of his suspension, his membership may be disposed 
of by the Committee on Admissions, and must be sold at the end of twelve 
months; and the proeeeds, after deducting ail charges due to the Exchange to 
be determined, in cases of controversy, by the Arbitration Committee, shall 
belong and be paid to his creditors in the Exchange in accordance with Sec- 
tion 3. 

Sec. 11. The proeeeds arising from the sale of the membership of an insol- 
vent shall be divided pro rata by the Arbitration Committee among the cred- 
itors recorded, as in Section 3, and If any balance remain it shall be paid over 
to the insolvent." 

The by-Iaws do not contain any provision relating to membership 
or its transfer. The cases principally relied on by the bankrupt, in 
support of his contention that title to the seat or membership did 
not pass to the trustée, relate to the Philadelphia Stock Exchange, 
and are Thompson v. Adams, 93 Pa. 55, and Pancoast v. Gowen, 93 
Pa. 66. The court, in the former case, said that "the seat is not prop- 
orty in the eye of the law, it could not be seized in exécution for 
the debts of the members," and, in the latter, that "a seat in the 
board of brokers is not property subject to exécution in any form." 
In Thompson v. Adams it appears that Richards took the légal title 
to a seat or membership in the exchange, Thompson furnishing to 
him the purchase money. Eichards died indebted to sundry mem- 
bers of the exchange in amounts exceeding in the aggregate such 
purchase money, and was at the time of his death the only known 
owner, légal or équitable, of the seat. Nor had his creditors in the 
exchange any knowledge or notice that his seat had been paid for 
with the money of another. Pursuant to the provisions of the con- 
stitution the seat was sold by the secretary for a sum less than 
Richards' indebtedness to the members of the exchange, and the point 
to be determined was whether Thompson was entitled as against 
such creditors to the whole or any portion of the proeeeds of sale. 
It was held that he was not; the constitution providing that when a 
member died his seat might be sold by the secretary and that the 
balance of the proeeeds after satisfying the daims of the members of 
the board should be paid to his légal représentatives. In Pancoast 
V. Gowen an attachment exécution was issued on a judgment obtained 
by Pancoast against Houston and was served upon the members of 
the Philadelphia Stock Exchange as garnishees, who admitted that 
the défendant owned a seat in the exchange but averred that "at the 
service of this writ they held no property of any kind, attachable at 
the suit of the plaintiff, belonging to Joseph L. Houston, the seat 
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belonging to him not being property, except between members of 
tlie Philadelphia Stock Exchange." It was held that the seat was 
not subject to the attachment exécution. The points actually deter- 
mined in thèse two cases do not support the unqualiûed dictum con- 
tained in one of them that "the seat is not property in the eye of 
the law." In Barclay v. Smith, 107 Hl. 349, it was held that a cer- 
tificate of membership in the board of trade of the city of Chicago 
was not property liable to be subjected by a creditor's bill to the pay- 
ment of the debts of the holder. The language of the court certainly 
went Tery far. Although the certiflcate of membership was "regard- 
ed in the market as worth $4,000," it was said that it did not come 
within any définition of property, and was not property at ail, but a 
"mère privilège conferred upon the member." In Weaver v. Fisher, 
110 ni. 146, it was held, however, that a bill in chancery would lie to 
compel the surrender of a certiflcate of membership in the Chicago 
board of trade which had been procured with the complainant's 
money, but taken in the name of the défendant, who was her agent. 
The court, among other things, said : 

"It Is mlsapprehension to suppose, as counsel for plaintïff In error seem 
to, that we held in Barclay v. Smith, 107 111. 349, that there are no property 
rights of any kind in a certiflcate of membership In the board of trade 
of the city of Chicago. We simply there held that such a certiflcate is not 
property which is liable to be subjected to the payment of the debts of the 
holder by légal proceedings. * * * It can not be said, hère, that we must, 
from the nature of this corporation, hold there can be no pecuniary value in a 
certiflcate of membership, because the proof shows the contrary with absolute 
certainty. It bas a regular pecuniary market value, notwithstanding the 
conditions to which the transfer of its title is subject." 

The material inquiry before us is, not whether the seat could hâve 
been attached or taken in exécution, but whether it was not prop- 
erty which Page prior to his bankruptcy could hâve transferred. The 
bankrupt act vests in the trustée the title not only to the property 
of the bankrupt which prior to the flling of the pétition "might hâve 
been levied upon and sold under judicial process against him," but, 
as has been stated, to property which prior to that time "he could 
by any means hâve transferred." The membership or seat of the 
bankrupt in the exchange certainly was of pecuniary value to him 
and, subject to the restrictions and limitations of the constitution, 
could hâve been transferred by him to another. Section 4 of article 
11 pro vides that "any member wishing to sell his membership shall 
hâve the right to do so, provided he has no unsettled contracts with 
or claim against him by any member of the Stock Exchange, for 
transactions arising in or relating to the business of banker or a 
stock or exchange broker." It appears that the bankrupt had at the 
time of the adjudication no such unsettled contracts or daims against 
him, and that the value of his seat or membership amounted to a 
substantial sum of money. It is true that the approval of the proper 
authorities in the exchange was necessary to a valid transfer of the 
membership, and that, as such approval might or might not be with- 
held, this requirement might prevent a transfer to a given person. 
This contingency possibly afifected the value of the seat for the pur- 
poses of sale, but, while restricting, did not destroy its transferability. 
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The membership was more than a mère privilège. It was property 
vested in Page and transférable to any person meeting the approval 
of the exchange. On principle we perceive no reason why the seat 
of the bankrupt was not embraced in "property which prior to the 
filing of the pétition he could by any means bave transferred." We 
are aware that in the case of In re Sutherland, 23 Fed. Cas. 453 (No. 
13,637), Judge Blodgett held that under the bankruptcy act of 1867 
membership in the Chicago board of trade was not an asset which 
passed to an assignée in bankruptcy. The authorities to the con- 
trary, however, are quite conclusive. Hyde v. Woods, 94 U. S. 523, 
24 L. Ed. 264; In re Ketchum (D. C.) 1 Fed. 840; In re Warder 
(D. C.) 10 Fed. 275; In re Werder (0. C.) 15 Fed. 789; Sparhawk v. 
Yerkes, 142 U. S. 1, 12 Snp. Ct. 104, 35 L. Ed. 915. 
The order of the court below under reriew is afûrmed. 



In re KAUPISCH OREAMERY CO. 

(District Court, D. Oregon. February 28, 1901.) 

No. 136. 

BANKBTJPTCT — AtTACHMBNT— JCDGMENT. 

An action was brought July 22, 1899, and attaehment levlefl and an 
order of sale entered September 19, 1899. A pétition in involuntary banlj- 
ruptcy was filed against the debtor Angust 7, 1899, and it was adjudged 
banlirupt October 5, 1899. Ttie debtor was insolvent when the attaeh- 
ment was levied, but the attaching creûitors had no linowledge thereof. 
The statutes of Oregon provide that from the date of the attaehment, 
plaintilï, as against third persons, shall be deemed a purchaser in good 
faith. Held not to bring the claim of plaintilï in attaehment within Banlsr. 
Act, ? 67f, provlding that nothing in the act shall destroy a tîtle obtained 
by attaehment, or other lien, of a bona fide purchaser for value, but that 
the attaehment was void under section 67, par. "f," of the act, which pro- 
vides that ail attachments obtained against insolvents within four months 
prior to the filing of a pétition shall be deemed void. 

A. K. Wilson, for G. G. Wickson & Co. 
Bauer & Greene, for trustée. 

BELIINGER, District Judge. Wickson & Co. began an action on 
July 22, 1899, against the Kaupisch Creamery Company on a prov- 
able claim for |313.57, and levied on the property of the company 
under an attaehment. Judgment was rendered in the action for the 
amount claimed, and an order of sale of the attached property was en- 
tered on September 19, 1899. A pétition in involuntary bankruptcy 
was flled against the creamery company on August 7, i899, and the 
company was adjudged bankrupt on the 5th of the following October. 
The creamery company was insolvent when the attaehment was levied, 
but the attaching creditors did not know, and had no reasonable 
cause to believe, that such insolvency existed at the time of their 
attaehment. The laws of Oregon contain the following provision : 

"Prom the date of the attaehment until it be discharged or the writ exe- 
cuted, the plaintifC as against third persons shall be deemed a purchaser In 
good faith and for a valuable considération of the property, real or Personal, 
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attached, subject to the conditions preseribed In tlie next section as to real 
property." 

It is contended that this statute brings the daim of Wickson & Co. 
within the terms of section 67f of the bankruptcy act, which provides 
that: 

"Nothing herein contained shall hâve the effect to destroy or Impair the 
tltle obtained by such levy, judgment, attachment, or other lien, of a bona 
flde purchaser for value who shall hâve acqulred the saroe without notice or 
reasonable cause for Inquiry." 

Paragraph "f" of section 67 of the bankruptcy act provides that: 

"AU levies, judgments, attaehments, or other liens, obtained through légal 
proceedings against a person who is insolvent, at any time within four months 
prior to the flling of a pétition in bankruptcy against him, shall be deemed 
null and void in case he is adjudged a bankrupt, and the property affeeted 
by the levy, judgment, attachment, or other lien shall be deemed wholly dis- 
charged and released from the same." 

Paragraph "c" of the same section provides that: 

"A lien created by or obtained in or pursuant to any suit or proceeding at 
law or in equity, ineiuding an attachment upon mesne process or a judgment 
by confession, which was begun against a person within four months before 
the flling of a pétition in bankruptcy by or against such person shall be dis- 
solved by the adjudication of such person to be a bankrupt if," among other 
things, "it appears that said lien was obtained and permitted while the de- 
fendant was insolvent and that its existence and enforcement will work a 
préférence." 

Does the fact that under the lavi^s of Oregon the plaintiff in an at- 
tachment is to be deemed, as against third persons, a purchaser in 
good faith and for a valuable considération of the property attached, 
hâve the effect of avoiding thèse provisions of the bankruptcy act 
which render nul! and void and dissolve ail attachment and judgment 
liens against an insolvent person obtained within four months prior 
to the flling of the pétition in bankruptcy against such person? The 
object of ail provisos is to qualify or restrain the gênerai clause, and 
they are not allowed to repeal or destroy it. The particular enact- 
ment would be a vain act, so far as this state is concerned, if the 
construction contended for is adopted. It would put it in the power 
of every state in the Union to defeat ail provisions of the bank- 
ruptcy act against préférences and fraudulent transfers by its légis- 
lative fiât that preferred creditors, and ail transférées of the bank- 
rupt's property are to be deemed bona flde purchasers for value. If 
the proviso in this case bas the meaning imputed to it, it must be 
held void under the rule of statutory construction that a proviso 
which is répugnant to the enactment is to be held void. But such 
is not its meaning. The bankruptcy act has carefully preserved the 
interests of bona fide purchasers for value from the gênerai enact- 
ment, declaring conveyances to delay and defraud creditors void, and 
it préserves liens given or accepted in good faith and for a présent 
considération. The proviso in question, upon the same principle, pré- 
serves the rights of bona flde purchasers for value, whose title is 
derived through an attachment, judgment, or other lien, from the 
opération of the gênerai enactment against such liens obtained on 
proceedings begun within four months before the flling of the péti- 
tion in bankruptcy. While the act protects an innocent purchaser, 
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whether the purchase is one of titîe or lien, it annuls ail préférences 
to créditors obtained within the prescribed time, and this object can- 
not be defeated by the expédient of calling a préférence a purchase. 
The two acts do not naean the same thing. The proviso in the act of 
congress has référence to the title of an innocent purchaser; the 
State act has référence to the priority bf lien in favor of an attach- 
ing or judgment creditor. The state enactment does not purport to 
give an attaching creditor the character of a bona flde purchaser, — 
d thing involving an absurdity, and not possible, It gives him such 
priority of right as a bona flde purchaser acquires by his purchase. 
The proviso in the act of congress refuses to recognize such a priority 
where the lien is obtained on proceedings begun within the prescribed 
time. It protects the title of the bona flde purchaser, but répudiâtes 
the lien of the attachment. The order of the référée disallowing the 
petitioners' claim is aflSrmed. 



In re SALABEKRY. 

(District Court, N. D. Callfomla. Febniary 5, 1901.) 

Ban^huptct — Adjudication on Voluntary Pétition — Dismissal of Proceed- 
ings — Patmbnt dp Trostbe's Expenses. 

After a trustée In bankruptcy has been appointe^ on a voluntary péti- 
tion, a dismissal of the proceedings, though unopposed by créditors, will 
not be made till payment of expenses incurred by the trustée In employ- 
ing an attorney, and properly found to be reasonable by a référée. 

The bankrupt was adjudged bankrupt upon his voluntary pétition, 
and, after the appointaient of a trustée, flled his pétition asking for 
a dismissal of the proceeding. The créditors made no opposition to 
such dismissal, but the trustée filed objections upon the ground that 
expenses incurred by him in the employment of an attorney to assist 
him in the discharge of his duties had not been paid. The matter 
was referred to the référée to ascertain and report the facts in rela- 
tion to the matters alleged by the trustée. The référée found that 
the trustée had employed an attorney to assist Mm in matters per- 
taining to the estate in bankruptcy, and that the reasonable value 
of the services rendered by such attorney was $25. 

McNab & Hirsch, for bankrupt. 
W. Gr. Poage, for trustée. 

DE HAVEîî, District Judge. Upon the facts found by the référée, 
it must be held that the expense incurred by the trustée in the em- 
ployment of an attorney in matters relating to the administration of 
his trust is a proper charge against the estate of the bankrupt, and, 
until paid, the bankrupt is not entitled to a dismissal of the proceed- 
ing. The bankrupt's pétition for dismissal will therefore be denied, 
but without préjudice to its renewal upon flling with the court the 
certiûcate of the référée showing that ail costs and expenses incurred 
by the trustée in the administration of the estate hâve been paid. 
In the meantime the trustée is directed to proceed at once to the dis- 
charge of the duties imposed upon him by section 47 of the bank- 
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ruptcy act, and collect and reduce to money tie property of the estate 
as expeditiously as is compatible with the best interests of the parties 
in interest. This opinion will be certifled to the référée, and the case 
is referred to him for further proceedings. 



In re EIKBR. 

(District Court, S. D. New York. Mareh 25, 1901.) 

1. Bankkuptct — Creditoks' Suit in State Court— Intbkvention — Fedebal 

JURISDICÏION OP iKTERVPiNER. 

Where pending a creditors' suit In a state court the debtor filed a bank- 
ruptcy pétition, and tlie trustée In bankruptcy became the plaintiff in the 
creditors' suit to recover the fund foi the beneflt of ail the creditors of 
the bankrupt, the holder of the title to the property sought to be recov- 
ered, by voluntarily appearing in the fédéral court and applying for an 
crder allowing a sale of the property, which vras granted on condition 
that the proceeds be paid to a trust company subjeet to the order of the 
court, thereby submitted himself to the jurisdiction of the fédéral court, 
so far as the enforcement of the conditions of the order were concerned. 
& Same— Décision op State Court — Keversal— Epfect on Proceedinos in 
Fédéral Court. 

Where a creditors' bill to subjeet property of an alleged insolvent was 
brought In a state court, and thereafter the insolvent instituted bankruptcy 
proceedings, and the défendant in the state court voluntarily appeared 
and proeured an order from the fédéral court authorizing the sale of the 
property on condition that the proceeds be held by a trust company sub- 
jeet to the fédéral court's order, the fact that an order subsequently 
granted by the state court authorizing the sale of the property, and re- 
qulrlng a dépolit of the proceeds, and canceling a lis pendons, was re- 
versed on appeal, was not ground for the vacation of the fédéral court's 
order requiring a deposit of the proceeds of the sale, where such vacation 
would deprive the trustée In bankruptcy of the entire fruits of the cred- 
itors' suit, in which he had been substituted as plaintiff for the beneflt 
of ail the creditors of the bankrupt. 

In Bankruptcy. Application to vacate an order staying the pay- 
aient of money deposited to await the resuit of a creditors' suit. De- 
nied. 

Joseph F. Perdue, for petitioner. 
Creevey & Eogers, opposed. 

BKOWÎf, District Judge. This application ia to vacate a stay 
granted in the above matter against the payment by the Title Guaran- 
tee & Trust Company to William B. Riker, father of the bankrupt, 
of the sum of |3,969.20, deposited with that company and claimed to 
belong to him. 

At the time of the adjudication of the bankrupt a judgment cred- 
itors' bill was pending in the state court in behalf of càiarlea Brox 
and others, plaintiffs, against the bankrupt and his father, seeking 
to recover out of certain real estate in Seventy-Fourth street and 
in Sixth avenue, standing in the father's name, certain moneys of the 
bankrupt, which it was alleged in the complaint had been fraudu- 
lently invested therein. By subséquent arrangement it was agreed 
that the suit should be prosecuted for the beneflt of the bankrupt's 
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creditors, and later the trustée in bankruptcy was substituted as 
plaintiff. A favorable opportunity for the sale of tbe premises in 
Seventy-Fourth street having arisen, an order of this court dated 
September 17, 1900, was entered upon the application of the father's 
attomeys, and consented to by ail the other parties, for a sale of 
the premises (which had beea prevented by a lis pendens flled at the 
time of the commencement of the action in the state court) on condi- 
tion that the net proceeds of the property over ail the incumbrances 
thereon, should be deposited in the Title Guarantee & Trust Company, 
under the title of the action in the state court, "to be paid out by 
said Company only after and as directed by the judgment to be en- 
tered in said action after service of a certified copy thereof upon said 
Company and asseuted to by the further order of this court in the 
premises upon and after like service of a certifled copy of such order 
uj)on it." 

An order was also obtained in the state court embracing the like 
authority, and also directing the notice of lis pendens to be dis- 
charged after the property had been sold and the net surplus amount- 
ing to $3,969.20 deposited in the trust company, ail of which was 
afterwards done pursuant to the orders of the two courts. Varions 
interlocutory and somewhat complicated proceedings hâve been taken 
in the cause, but no trial has been had, nor any judgment entered. 
The défendant William B. Riker, however, on the Ist day of March, 
1901, obtained in the state court an order on motion only, directing 
the trust company to pay over to him the whole of the deposit, and 
he now asks for the removal of the staj? in this court. 

The sale and deposit of the fund in the trust company upon the 
conditions above stated, under the order of this court (as well as of 
the state court) which the défendant William B. Riker obtained upon 
his own voluntary application to this court, was a submission by him 
to the jurisdiction of the court, at least so far as respects the en- 
forcement of the conditions of that order; and that renders unneces- 
saiy any further considération of the prior proceedings. The condi- 
tions of the order of September 17th, so far as respects this court, 
hâve never been altered. The object of that order was to substitute 
the money proceeds of the Seventy-Fourth street property in place 
of the property itself, and to hold it securely until it was determined 
by a trial of the action in the state court, to whom it belonged. Until 
the sale, the prior lis pendens operated as such security. 

A previous motion had, however, been made in the state court to 
vacate the lis pendens, which was denied, and the order entered deny- 
ing that motion contained also the provision for the sale of the prop- 
erty, the deposit of the net proceeds and the cancellation of the lis 
pendens by consent. On appeal by the défendant from that order 
and on a hearing after the order had been executed, the order was 
reversed by the appellate division (67 N. Y. Supp. 772), but neither 
the opinion nor the order of reversai make any allusion to the latter 
part of the order as respects the sale and deposit or its conditions, 
but only to the déniai of the motion to vacate the lis pendens as 
irregular. The opinion shows by its language that it contemplated 
ïhe filing of a new lis pendens along with an amended complaint; but 
107 F.— T 
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that reniedy to prevent a dissipation of the fund was no longer pos- 
sible, because the sale had beèn already executed and the surplus 
deposited as above stated. But as the order of the appellate divi- 
sion is in f orm a reversai of the order below without réservation, 
it may be presumed that the récent order for the payment of the 
mon^ to William B. Eiker, was based upon the reversai of the entire 
order of the state court as respects the deposlt. 

However that may be, the reversai by the appellate division in no 
way aflects the order of this court of September 17, 1900, as regards 
the withdrawal of the deposit, or the equities of the parties. The 
object of that order, as above stated, was to secure the fund against 
loss in conséquence of a conversion of the real estate into money be- 
fore trial, and to hold that fund to answer any judgment of the state 
court on the merits of the action, I was not aware until the présent 
motion, that the conditions of the deposit, so far as related to the 
state court, were supposed to be reversed or modified. Had I under- 
stood this, the récent order sending the receiver to the state court 
for an injunction would not hâve been made. This court, however, 
ha« in no way canceled the conditions of its order of September 17th, 
as respects the withdrawal of the fund, and I see no reason for do- 
ing so. 

The $20,000 retained by the Adams Dry-Groods Company is a se- 
curity only for any lien established against the Sixth avenue prop- 
erty alone. It affords no security for the payment of what may be 
decreed against the Seventy-Fourth street property. As the with- 
drawal of the deposit in the trust company by William B. Riker would 
naturally deprive the trustée of the entire fruits of the cause, as re- 
spects the Seventy-Fourth street property, I must adhère to the 
terms of the order by withholding my assent and continuing the stay 
until a trial of the action has been had and final judgment entered. 
This gives the plaintiff no more than he would hâve immediately ac- 
quired by légal right on the filing of a new lis pendens along with the 
amended complaint, which would hâve been flled at the same time 
with the amended complaint had not the property been sold under 
that order. It is not just that William B. Eiker should be given 
the beneflt of that order by allowing the sale on his application and 
that he should then be relieved from its conditions, to the préjudice 
of the plaintiff in the suit, and the loss of the security which the 
plaintifE would otherwise hâve had. 

Motion to vacate stay denied. 



In re BEA VER OOAL CO. 

(District Court, D. Oregon. February 28, 1901.) 

BANKRnPTCY — Pbbfebencks^Expbnbes of Shkkiïf in Attachmbnt. 

Hill's Ann. Laws Or. § 3173, provides that assignments for creditors 
Bball discharge ail attachments in which judgment shall not hâve been 
rendered at the date of the assignment, and that the clalms shall share 
pro rata with other claims, after payment of costs and disbursements in 
the attachment proceedlngs. Bankr. Act, § 64b, subd. 5, provides that 
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debts entitled to prlority under the laws of the states or tbe United States 
shall hâve priority of payment out of the bankrupt's estate. Held, that 
the daim of the sheriff or expansés Incurred in the attachment were net 
entitled to priority of payment, as the attachment ceased to operate on 
the rendition of the judgment in the attachment suit, and the lien of the 
judgment became substituted for that of the attachment, which Judg- 
ment is made null and vold by the banliruptcy act and the préférence 
glven by the state statute applied only to assignments for benefit of cred- 
itors, and furthermore, the bankrupt act, while providlng for the payment 
of taxable eosts incurred in good falth, does not Include such costs in 
any elass given priority of payment. 

Bauer & Greene, for claimant. 
Cotton, Teal & Minor, for trustée. 

BELLINGER, District Judge. This is an application in behalf of 
the sherilï of Coos county for an allowance of a claim of $769.99, and 
for payment as a priority ont of the bankrupt's estate. On the 21st 
of June, 1900, upon a pétition in involuntary bankruptcy âled on that 
day, the Beaver C!oaI Company was adjudged a bankrupt. Prier 
to this, and on the 15th and 16th of December, 1899, and on Feb- 
ruary 7, 1900, writs of attachment were placed in the sheriffs hands 
for service in three actions against the coal company, on demands 
aggregating above $6,000. Under thèse writs the property of the 
company, consisting of two stocks of gênerai merchandise, 1,200 tons 
of coal, some 562,000 feet of lumber, sundry cases of liquor and bar 
âxtures, boxes of apples, an engine and wire cable, and sundry props, 
timber, and lumber at the coal mine of the company, and an electric 
dynamo, etc., was attached. On May 14th and 19th. judgments were 
rendered for the plaintiffs in thèse writs, which included the costs 
of the attachments and an order for the sale of the attached property. 
Executions were issued on thèse judgments, and the attached prop- 
erty was ordered sold thereunder. The costs and expenses of the at- 
tachment proceedings, consisting mainly of keeper's fées, amounted 
to $976.29, of which $206.30 accrued subséquent to the filing of the 
pétition in bankruptcy, and is admitted to be entitled to priority in 
payment. Priority is claimed for the residue of thèse costs, amount- 
ing to $769.99, on the following grounds: 

"First, because, under the laws of the state of Oregon, the claim would be 
and is a preferred claim and entitled to a priority, and this priority is recog- 
nized and afflrmed by section 64b, subd. 5, of the bankrupt law; second, be- 
cause, in equity and good conscience, the claim ought to be so allowed and 
pald; and, third, because the le vies under the writs of attachment were made 
and the liens attached to the property more than four months prier to the 
filing of the pétition in bankruptcy against the Beaver Ooal Company, and 
orders for the sale of the attached property for the satisfaction of sald costs 
and the claims of the attaching creditors were entered in the judgment ren- 
dered against sald Beaver Ooal Company before the institution of said bank- 
ruptcy proceedings, and are unaffected thereby." 

By subdivision 5 of section 64b of the bankrupt act, "debts owing 
to any person who by the laws of the states or the United States is 
entitled to priority" hâve priority of payment out of the bankrupt's 
estate. Under the state assignment law (section 3173, Hill's Comp.), 
an assignment opérâtes to discharge ail attachments on which judg- 
ments shall not hâve been rendered at the date of the assignment; 
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and it is provided that the claims in tte attachment shall share pro 
rata with other claims, alter the payment of the costs and disburse- 
ments in the attachment proceedings. So that mider the statute 
thèse costs and disbursements are given priority wkere there has been 
a gênerai assignment for the beneflt of creditors, and it is contended 
from this that they hâve priority under subdivision 5 of section 64 
of the bankrupt act, above referred to. But this involves a substitu- 
tion of the order of payment provided for in the state assignment 
law for that of the bankrupt act. The costs and expenses incident 
to an attachment are not debts entitled to priority under the state 
laws. The priority vi'hich such claims hâve is limited to the distribu- 
tion of insolvent estâtes under the gênerai state assignment act. 
Otherwise than this, there is no law of the state that gives priority 
to such claims. In Ee Hamann, 3 Nat. Bankr. N. 205., the fées of 
a sheriff in levying an exécution were allowed as a claim against the 
bankrupt's estate entitled to priority of payment under section 64b, 
eubd. 5, of the bankrupt act. The lowa statute under which the 
claim is held to hâve priority provides that the sherifE's "fee bill may 
Issue with like force and effect of a judgment, flr-st against the de- 
fendant, and failing there, on motion made, may exécute against the 
plaintiff." This case, among others, is cited in support of the claim of 
préférence made in this case. The préférence under the lowa statute 
is given to the sheriff, who may exécute his fee bill against the plaintiff 
if he has f ailed to enforce it against the défendant. Under the Oregon 
statute the officer has no right in the suit or action in respect to fées. 
He may collect his fées in advanee from the party requiring his serv- 
ices, or compel the party to give his undertaking to secure such pay- 
ment; and when thus secùréd the fées may be collected by an exécu- 
tion against the party giving the undertaking and his sureties, issued 
in the name of the clerk of the court as plaintiiî in the writ. The 
party who pays or secures the fées of the oiïicer, if he prevails, is en- 
titled to recover them as a part of his judgment. And so in the 
présent case the plaintiff in the attachment included the fées in ques- 
tion in the judgment recovered by him. The attachments ceased to 
operate upon the rendition of the judgments in the attachment suits. 
Ttie lien of the judgmen,ts became substituted for that of the attach- 
ments, and thèse judgments are made nul! and void by the act of con- 
gress. It does not admit of argument, from a provision of the law 
recognizing prîorities created by the state lav?, that congress intend- 
ed a claim like this to hâve priority in the face of an explicit pro- 
vision against it. There is no question of equity and good con- 
science in the case. The act of congress prescribes the order in 
which claims against a bankrupt's estate must be paid; and while 
it provides that a claim like this for taxable costs incurred in good 
faith by a creditor, before the filing of the pétition, in an action to 
recover a provable debt, may be proved and allowed against the 
bankrupt's estate, it nowhere includes such a claim in any class 
given priority of payment, and such a claim is not entitled to priority. 
In re Allen (D. G.) 96 Fed. 512; In re Young, Id. 606. 

It is contended that the services for which thèse fées are charged 
were rendered in preserving the estate; but the référée finds to the 
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contrary, and the cîrcnmstances of the levy and the cliaracter of 
the property levied on tend to show that the only office performed 
by the wrîts and the custody of the sheriff was that of giving a 
préférence for the plaintiffs in the writs. Section 64 of the bank- 
ruptcy law gives préférence to a claim for actual and necessary 
costs of preserving the estate subséquent to iiling the pétition in 
bankrnptcy. If tliis was a case where the claim was for an ex- 
penditure that the trustée would hâve been compelled to make him- 
self, I should not hesitate to give it priority. An expenditure saved 
to the estate deserves to be treated as made for the estate; but this 
is not such a case. The claimants levied their attachments, as they 
had a right to do, and they did so in good faith; but this is as far 
as their equities go. The act does not allow a préférence on such 
grounds, and there is no good reason why the expense of an attach- 
ment levied to secure a debt should hâve préférence over a debt aris- 
ing out of the paynient of money or the ttansfer of property to the 
bankrupt, made also in good faith, and which may represent or con- 
stitute property of the bankrupt levied upon under the attachment. 
The application for payment of the sheriff's claim as a priority of the 
bankrupt's estate is denied. 



In re ORMAN. 

ADLER et al. v. LANB. 

(Circuit Court of Appeals, Fifth Circuit. March 28, 1901.J 

No. 941. 

Appkaij— Pétition fou Revibw — Dismissal — Costs. 

Pending a pétition in equity to the circuit court of appeals to Buper- 
Intend and revise a ruUng of the court below overruling respondent's de- 
murrer to a bill of complaint brought by a trustée in bankruptcy, the 
bill was voluntarily dismissed by complainant, on leave of court, wlthottt 
préjudice, and at bis own cost. Held, that he should be required to pay 
the costs on the pétition for revlew, dismissal of which was necessarily 
required by his action below. i 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Northern District of Alabama, in Bankruptcy. 

A. Latady, for the pétition. 
Lawrence Cooper, for respondent. 

Before PAEDEE and McCOKMICK, Circuit Judges, and TOUL- 
MIN, District Judge. 

PEK CUEIAM. This is a pétition in equity to superintend and ré- 
vise in a matter of law a ruling of the court below sitting in bank- 
ruptcy. Charles P. Lane, trustée in bankruptcy of William A. Or- 
man, brought his bill of complaint against the said Wniiam A. Orman 
and his wife, Kate W. Orman, and one Morris Adler, seeking to hava 

1 Appeal and review In bankruptcy cases, see note to In re Eggert, 43 CL CM 
A. 9. 
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declared fraudulent and void a certain transfer of a contract of lease, 
and to hâve the said contract of lease declared to be the property of 
the bankrupt, William A. Orman. The respondents demurred to the 
jurisdiction of the court. The demurrer was overruled, and there- 
upon the Judge of the lower court allowed this pétition for revision, 
and, at the request of the petitioner, directed ail f urther proceedings 
in that court to be suspended until the détermination by this court 
of the question raised in the pétition for review. After the record 
was filed in this court the complainant in the bill (défendant hère) 
still pending in the lower court, on leave of the court, dismissed the 
same without préjudice and at his own cost. A copy of this judg- 
ment of dismissal has been filed hère, accompanied by a motion to 
dismiss the pétition for review on the ground, among others, that the 
suit pending in the bankruptcy court has been dismissed. The main 
suit having been dismissed in the court below, the question presented 
on this pétition for review has become a moot question, and, as a 
matter of course, the pétition for revision must be dismissed. The 
only question left for us is in regard to the costs in this court. As 
we understand the law, the pétition for review in this case did not 
kave the efEect of a writ of errer or an appeal from final judgment to 
remove the case to this court, and therefore the dismissal of the main 
case was within the province of the lower court; and, as that action 
compels the dismissal of the case hère, we think that the respondent 
(défendant in this court) should pay the costs. The pétition is dis- 
missed at the cost of the respondent, Charles P. Lane, trustée in 
bankruptcy of W. A. Orman. 



In re MBRIWETHER. 

(District Court, W. D. Arkansas, Texarkana Division. March 15, 1901.) 

Bankeupïcy— Exemptions— Abkansas Statute. 

Under the laws of Arkansas, whlch entitle a debtor who Is the head 
oî a family to hold as exempt personal property owned by him to the 
value of Ç500, but do not permit such exemption to be claimed by part- 
ners from partnership property, a banltrupt is entitled to the exemption 
ont of the merchandlse in a store oonducted in the name of a partner- 
ship, but which is shown to bave been in fact owned by him exclusively 
for Bome years prlor to his bankruptcy. 

In Bankruptcy. On questions certified by référée relating to the 
bankrupt's claim to exemptions. 

The bankrupt, a résident of the state of Arkansas, and the head of a family, 
carried on a mercantile business under the firm name and style of Meriwether 
& Taylor. The only évidence introduced tends to show that Taylor had no 
Interest whatever in the business, but was only a clerk, receivlng a monthly 
salary from Meriwether, who was the owner of the business, and had con- 
tributed ail the capital used in the business. Only for a very short time in 
1898 did Taylor remain as a partner in the business. On September 30, 1898, 
he withdrew as a member of the flrm, executing the foUowing instrument: 

"Received of H. K. Meriwether $25, In full payment of ail daims agalnst 
said H. E. Meriwether, and do hereby release him, the said H. R. Meriwether, 
from any and ail responsibilltles whatever on my account; never having any 
Interest in the grocery business, under the firm name and style of Meriwether 
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& Taylor, further than my salary for services and use of my name for what- 
ever Influence I might hâve in the business. Witness my signature ât T«s- 
arltana, Arkansas, September 30, 1898. 

"[Signed] W. G. Taylor. 

"Witness: A. Arrlngton." 

No change in the flrm name was made, but it was continued under the 
name of Merlwether & Taylor, by Meriwether; Taylor having no connection 
with the business, nor assuming to act as a partner. While connected with 
the business, he was really only a clerk, recelving a monthly salary, and 
never assuming to exercise any of the riglits of a partner. Meriwether, in 
Dècember, 1900, being insolvent, filed bis pétition to be adjudged a volun- 
tary bankrupt. His only creditors are those of the flrm. In hls schedule he 
claims certain Personal property of the value of $493.77 as exempt under the 
laws of the state of Arkansas, the exemption laws of that state entltling hlm 
to $500 worth of Personal property as exempt from seizure and sale under 
exécution. Of the property thus claimed as exempt certain articles of the 
value of $167.50 are admitted to be the bankrupt's Individual property, not 
being in any wlse connected with his mercantile business. But the other 
property claimed as exempt was a part of the mercantile business, and for 
this reason claimed by the trustée of the bankrupt's estate as not subject to 
the elaîm of exemption. The référée sustained the contention of the trustée, 
and refused to allow the bankrupt any of the property claimed by him, except 
$167.50 conceded by the trustée. On motion of the bankrupt, the matter was 
certified to the judge for review. 

John N. Cook, for bankrupt. 
Williams & Arnold, for trustée. 

TRIEBEE, District Judge, TJnder the bankrupt laws, the exemp- 
tion laws of the state in which the bankrupt résides regulate the ex- 
emptions allowed to a bankrupt. Steele v. Buel (C. C. A.; 8th Cir.) 
104 Fed. 968; In re Durham (D. C.) 104 Fed. 231; Eichardson v. Wood- 
ward (C. C. A.; 4th Cir.) 104 Fed. 873. This court is therefore con- 
cluded by the décisions of the highest court of this state construing 
the exemption laws of Arkansas. Tbat partners cannot claim exemp- 
tion of partnership property is the settled law of the state. Eichard- 
son V. Adler, 46 Ark. 43; Porch v. Milling Co., 65 Ark. 40, 45 S. W, 
51; In re Handlin, 3 Dill. 290, Fed. Cas. No. 6,018. 

Eut was the property partnership property, or was the bankrupt the 
exclusive owner of the mercantile establishment conducted under the 
firm name of Meriwether & Taylor? The référée found that the stock 
of merchandise was partnership property, and for this reason no part 
of it could be claimed as exempt by the bankrupt. The flndings of 
facts by a référée, as those of a master in chancery, although not 
conclusive, are very persuasive, and should not lightly be set aside; 
but in the case at bar there is no évidence whatever to sustain his 
findings. Only two witnesses testifled, the bankrupt and the father 
of Taylor, the alleged partner, and their testimony is positive that 
since September 30, 1898, Meriwether was the exclusive owner of the 
mercantile establishment conducted under the flrm name of Meri- 
wether & Taylor, and that Taylor had no interest whatever in the 
business. The suprême court of this state has passed upon this ques- 
tion, in a case in which the facts are almost identical with those in 
the case at bar, and the conclusion there reached was that, under 
such circumstances, there is no partnership. Baker v. Baer, 59 Ark. 
503, 28 S. W. 28. In that case an assignment had been made by one 
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Gutlirie of the assets of tlie firm of S. L. Guthrie & Co. Under the 
laws of the state, as construed by the suprême court in numerous 
cases, an assignment of partnership property made by one partner 
without the consent of the other partners is void. The évidence was 
very much like that in this case, and Mr. Justice Wood, in delivering 
the opinion of the court, reVersing the judgment of the trial court, 
said: 

"The appellee assumes that there was a partnership. There is no proof 
of one. The fact that appellees sned S. L. Guthrle, J. W. and G. W. Hast- 
ings, and obtalned judgment against them under the firm name of S. L. 
Guthrie & Co., and that the attachment was issued and levied upon the prop- 
erty in controversy as the property of the firm, did not estahlish the fact 
that the 'partnership existed, or that the property levied upon was its prop- 
erty. The record does not show that such an Issue was raised In the action 
for debt. It is not shown that either of the Hastingses flled an answer. 
Whether the judgment was obtained against them hy default or otherwise 
does not appear. They are not hère complaining. The testimony of S. li. 
Guthrie, nncontradlcted, shows that they had no Interest whatever in his 
business, did not contribute to the capital of the business, and never receîved 
anything from It. He explains how their names were used, and that, after 
the lOth of October, 1891, he, at their request, and upon thelr failure to com- 
ply with the conditions upon whieh they were to form a partnership, ceased 
to use their names any more. So that, if the partnership ever existed, the 
proof is that it had ceased long before this assignment was made. The most 
that could be claimed upon the proof on the partnership question is that it 
was a mère holding out, — not an actual partnership inter sese, — and, such 
being the case, there was nothing to inhibit Guthrie from making the assign- 
ment. He was the real owner of the business." 5& Ark. 511. 

This opinion meets the views of this court so fully that it is un- 
necessary to add anything to it. 

The référée erred in his findings of facts, and should hâve found 
that ail the property of the bankrupt was his individual property, 
and, as a conclusion of law, should hâve allowed ail the exemptions 
claimed by the bankrupt 



tJNITED STATES v. GRAY. SAME v. SHERMAN et al. SAME v. BALD- 

WIN et al. 

(Bistrict Court, S. D. New Yorli. February 15, 1901.) 

CUSTOMS DUTIKS— ADDITIONAIi DUTIBS—UNDERVALtlATION— CONSTRUCTION OV 

ACT 1897. 

Section 32 of the tarife act of 1897 provides that, if the appraised valu© 
of any Imported article subject to an ad valorem dnty shall exceed the 
declared value in the entry, there shall be levied and eoUected an addi- 
tional duty proportlonate to the excess, but not exceeding 50 per centum 
of , the appraised value. By a provlso it Is declared that if the appraised 
value shall exceed the declared value by more than 50 per cent., except 
when arising from a manifest clérical error, the entry shall be held pre- 
sumptively fraudulent, and the coUector shall seize the goods, and pro- 
ceed as in case of f orf elture. Held, that the fact that a case is within 
the terms of the provlso, or that the government has proceeded there- 
under for the forfeiture of the goods, does not relieve the importer from 
liabllity for the additional duty imposed by the previous portion of the 
section, which expressly provides that such duty shall not be construed 
to be pénal, and shall not be remltted nor ref unded on any ground. 

Actions by the United States to Becover Additional Duties, 
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Henry L. Bumett, U. S. Atty., and Arthur M. King, &sst TJ. S. 

Atty. 
Curie, Smith & Maxwell, for Gray. 
Avery, Schlesinger & Paul, for Baldwin and others, 
Sherman & Stanton, for Sherman & Stanton. 

BROWN, District Judge. The above three actions are bronght to 
recover an unpaid balance of regular duties, and a much larger sum 
for "additional duties" under the provisions of section 32 of the tariff 
act of July 24, 1897, upon the importation at New York in January 
and February, 1898, and in November and December, 1899, of certain 
dutiable gooda upon which the value was flxed by the appraisers 
largely in excess of 50 per cent, above the value declared in the entry. 
In the flrst case a suit for forfeiture was discontinued before this suit 
was commenced ; in the second, there was seizure, condemnation and 
sale of the goods; in the third, there was seizure, but as yet no con- 
demnation. 

Section 32 of the act of July 24, 1897, provides that if the appraised 
value of any imported article subject to an ad valorem duty, shall ex- 
ceed the declared value in the entry — 

"There shall be levled, coUected and pald in addition to the duties imposed 
by law on such merchandise, an additional duty of one per centumof the total 
appraised valuf^ thereof for each one per centum that such appraised value 
exceeds the value declared in the entry; but the additional duties shall be 
limited • • * to 50 per centum of the appraised value of such article or 
articles. 

"Such additional duties shall not be construed to be pénal, and shall not 
be remltted or payment thereof In any way avolded, exeept in cases arislng 
from a manifest clérical error, nor shall they be refunded in case of exporta- 
tion of merchandise, or on any other ground, nor shall they be subject to the 
beneflt of dravyback: 

"Provided, that if the appraised value of any merchandise shall exceed the 
value declared in the entry by more than 50 per cent except when arising 
from a manifest clérical error, such entry shall be held to be presumptively 
fraudaient and the collecter of customs shall seize such merchandise and pro- 
ceed as in case of forfeiture for violation of customs laws." 

The appraisement of the value of the goods imported ia not hère 
open to question. A jury trial was waived, and the cases hâve been 
submitted on stipulations as to the facts. 

The principal contention on the part of the défendants is, that 
where, as in thèse cases, the valuation, as increaséd by the apprais- 
ers, exceeds by more than 50 per cent, the value declared in the entry, 
the govemment can only proceed under the proviso of the thirty- 
second section for the forfeiture of the goods, as presumptively fraud- 
ulent. The forfeiture, if decreed in such cases, applies "to the whole 
of the merchandise or the value thereof in the case or package con- 
taining the particular article or articles in such invoice which are 
undervalued"; and the défendants contend that goods liable to for- 
faiture under the proviso, are not liable to "additional duties" under 
the flrst branch of the section. 

Elaborate arguments havis been submitted to the court showing the 
variable practice of the gpvernment iu the past, and numerous déci- 
sions from time to time more or less conflicting, as respects the lia- 
bility to penalties, forfeitures or duties under former acts. In view. 
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howeTer, of the rery récent décision of the circuit court of appeals in 
this circuit in the case of U. S. v. 1,621 Pounds of Fur Clippings, 
106 Fed. 161, I think this court should refrain from any discussion 
of this question. In that case the appraised value was largely in ex- 
cess of 50 per cent, above the declared value, and upon a seizure of the 
goods and a suit for forfaiture on the ground of fraud, a jury upon 
trial had rendered a verdict for the défendants. Upon an appeal 
from the form of the judgment entered, and after the hearing in the 
court of appeals, it is distinctly stated in the opinion of the court, 
that the goods were liable not only for the balance of regular duties, 
but for the "additional dutiefi," according to the language of the ârst 
part of section 32. Upon a motion for reargument on the same 
grounds hère nrged, that motion was denied. 

Although in the case last referred to the reversai of the judgment 
below, in the form in which it was entered, was partly based upon the 
fact that the modification of the judgment first entered in the court 
below had been made after the expiration of the term during which 
the original judgment had been entered, still the expression of opin- 
ion by the court of appeals upon the point now raised is so direct as 
to make inappropriate any reconsideration of it by this court. If it 
be true as claimed, that the point of practice was the determining 
ground of the décision by the court of appeals in the above case, an 
appeal in the présent cases will présent the questions sought to be 
raised unembarrassed by other considérations. 

The express provision of section 32 is, that the additional duties 
shall not be construed to be pénal and shall not be remitted. I think 
they must be treated, therefore, in precisely the same way that the 
balance of regular duties under the tariff act are treated; and it be- 
comes, therefore, immaterial under the présent act, whether any pro- 
ceedings for forfeiture hâve been taken by the government, or what 
the rèsult of thèse proceedings may hâve been. 

Judgments for the United States in each of the cases for the 
amounts olaimed. 



UNITED STATES v. DODGE et aL 

(Circuit Court of Appeals, Second Circuit March 12, 1901.) 

No. 9é. 

CosTOMs Duties— EssBNTiAL Cil— Wastk— Nonœn0merated (Jniianufactub- 
ED Article. 

Camphor oïl, obtalned In a crude state from the same tree as cmde gum 
camphor, the two being unlted wlthout chemlcal connection, and sep- 
arated merely by drainage, Is not dutlable as "essential oU," wlthln 
Tariff Act 1894, par. CO, and Act 1897, par. 3, nor should It be dasslfied 
as "waste," but the same Is dutlable as a nonenumerated unmanufactured 
article. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This cause comes hère upon appeal from a décision reversing a 
décision of the board of gênerai appraisers, which afQrmed the ac- 
tion of the cdllector in the matter of the classification for customs 
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dutj of certain merchandise imported under the tariff acts of 1894 
and 1897. 

Charles D. Baker, for the United States. 
Albert Comstock, for appellees. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

LAGOMBE, Circuit Judge. The collecter classified the merchan- 
dise as an "essential cil," under paragraph 60, Act 1894: 

"Products or préparations known as alkalies, alkaloids, distlUed cils, ren- 
(îered cils, and ail combinations of the foregolng * • * net specially pro- 
vjded for In thls act, 25 par centum ad valorem;" and under paragraph. 3, 
Act 1897: "Alkalies, alkaloids, distilled oils, essential oils, expressed oils, 
rendered oils, and ail combinations of the foregoing • ♦ * aot specially 
provided for in this act, 25 per centum ad valorem." 

The board of appraisers found that it is "camphor oil, sometimes 
commercially known as heavy oil of camphor ; and is a crude article, 
frona which reflned camphor oil is distilled. It is a distilled oil." 
The same substance was before this court in Bodge v. U. S., 28 C. 
C. A. 152, 84 Fed. 449, and is therein thus described: 

"It cornes from the same tree from which cornes the crude camphor of 
commerce; the whitish, translucent, crystalline, volatile substance which Is 
well known to every one as 'camphor' or 'gum camphor.' The article in ques- 
tion is a dark brown, heavy, oily liquid; and, as obtained from the tree, the 
crude gum camphor and this brown liquid are mixed together without any 
Chemical connection. They are separated merely by drainage." 

We concur with the judge who heard the cause at circuit that it 
cannot fairly be classified under the paragraphs which the collecter 
held applicable. The testimony is overwhelming and uncontradicted 
that it is not distilled, nor expressed, nor rendered oil, either in 
trade and commerce or in the common acceptation of thèse terms. 
The dictionary states that essential oils are either distilled or ex- 
pressed, and the évidence shows without contradiction that it is not 
recognized as an essential oil in trade and commerce. In the former 
appeal cited supra we held that certain paragraphs under which the 
importera sought to classify it did not apply. It is now contended 
that it should be classified as "waste," or as a "nonenumerated un- 
manufactured article," at 10 per centum ad valorem. It would seem 
that it cannot fairly be called "waste," — a word which présupposes 
some process of manufacture, — and, in our opinion, should be classi- 
fied as a nonenumerated unmanufactured article. The décision of 
the circuit court is, to this extent, aflBrmed. 



TJNITED STATES v. HILLS BROS. CO, 

(Circuit Court of Appeals, Second Circuit February 7, 1901.) 

No. 50. 

C USTOMS— SUGAR— BOUNTT. 

Where, under Act 1897, ? 5, providing that, when any country shall pay 
any bounty on the exportation of merchandise dutlable in this country, 
there shall be levied an additlonal duty equal to the bounty, HoUand 
gives bounty for the production of sugar, to be deducted from the excise 



108 107 FEDERAL REPORTER. 

thereon, but such excise Is remltted on exportation, tlie duty is a grant 
on the exportation, and shonld be added to the regular duty on importa- 
tion of sugar from that country. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon appeal from a décision of the circuit 
court, Southern district of New York (99 Fed. 425), reversing a dé- 
cision of the board of gênerai appraisers which had afflrmed the 
action of the collecter of the port of New York in assessing a coun- 
tervailing duty on certain sugar imported from Amsterdam under 
the tariff act of 1897. The facts are set forth in the opinion. 

D. Frank Lloyd, for appellant. 
Everit Brown, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. The usual duty, under paragraph 209 
of the act of July 24, 1897, was assesj?ed on the sugar, and is not 
called in question. In addition there was assessed a countervailing 
duty of 2.12 Dutch florins per 100 kilograms, under section 5 of the 
said act, which reads as follows: 

"Sec. 5. Ttiat whenever any country, dependency, or eolony shall pay or 
bestow, directly or indirectiy, any bounty or grant upon tlie exportation 
of any articie or merchandise from sueli country, dependency or eolony, and 
such article or merchandise Is dutiable imder the provisions of this act, then 
upon the importation of any such article or merchandise into the United 
States whether the same shall be imported directly from the country of pro- 
duction or otherwise, and whether such article or merchandise is imported 
in the same condition as when exported from the country of production or 
has been changed in condition by re-manufacture or otherwise, there shall 
be levièd and paid, in ail such cases in addition to the duties otherwise irn- 
posed by this act, an additional duty equal to the net amount of such bounty 
or grant, however the same be paid or bestowed. The net amount of ail such 
bounties or grants shall be from tlme to time ascertained, determined and 
declared by the secretary of the treasury, who shall make ail needful régula- 
tions for the identification of such articles and merchandise and for the 
assessment and collection of such additional duties." 

The sole question in the case is whether, under a certain law, 
which went into effect in the Netherlands September 1, 1897, and 
which contained régulations respecting the production of sugar, the 
government of that country did in fact pay or bestow, directly or 
indirectiy, a bounty or grant upon the exportation of sugar from 
that country. The importer makes no question as to the amount 
of duty, or as to the regularity of the action of the secretary of the 
treasury, if it be held that such bounty is in fact paid in the Nether- 
lands. The circuit court held that the bounty paid by the Nether- 
lands government is a bounty upon production, and not a bounty 
upon exportation of the sugar, directly or indirectiy. In this con- 
clusion we are unable to concur. Without quoting the précise text 
of the various provisions of the Dutch law, it may be stated that it 
imposes on sugar (such as is hère concerned), whether produced in 
or imported into HoUand, an excise tax of 27 florins per 100 kilos. 
A so-called "déduction," which concededly is a bounty, or grant, or 
premium, is paid for the production of raw sugar of 2.50 florins per 
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100 kilos for the year in question, and for the production of refined 
sugar therefrom a further bounty of 0.34 florins per 100 kilos; a 
total of 2.84 per 100 kilos. The amount of such premium or bounty 
is placed to the crédit of the person to -whom it is due in his excise 
account; and it is provided that, if it "should cause the crédit to 
exceed the débit, the différence shall be paid to the manufacturer 
or refluer from the revenue from the excise of the year from which 
the déduction takes place." In view of the great disparity between 
the bounty and the excise tax (there is a similar disparity for ail 
kinds and grades of sugar), it is quite évident that there can be no 
excess "paid" from the government's revenues to any one who is 
liable for the excise tax. Finally, it is provided that sugar with- 
drawn for exportation to a foreign country, and actually exported, 
shall be exempt from the excise tax. That tax being thus eliminated 
from the débit side of the account, the manufacturer or refluer re- 
ceives from the government the excess of crédit over débit, v?hich is 
the précise amount of the bounty. Undoubtedly, this premium or 
"déduction" is called a bounty on production, and is a bounty on 
production; but the other provisions of the law hâve the practical 
eiîect of making it, from the standpoint of other countries, a bounty 
on exportation. The resuit of the whole act is no différent, so far 
as the foreign country is concerned, from what it would be had it 
provided: Ail sugar producers shall receive a bounty paid in cash 
from the revenues of the government of so much per 100 kilos. Those 
who export their sugar may keep this bounty, those who do not ex- 
port it must forthwith return it to the government. The décision ol 
the circuit court is reversed, and that of the board is afiirmed. 



UNITED STATES v. VOLKMANN et al. 

(Circuit Court of Appeals, Second Circuit. February 7, 1901.) 

No. 78 
Cdstoms Dutibs— Chocolaté. 

Under Act 1897, par. 281, providing for a duty on chocolaté, and that 
"the weight and value of ail coverings other than plain wooden, shall be 
included in the dutiable weight and value" thereof, the dutiable value 
of chocolaté packed in tin boxes should be arrived at by adding the 
number of pounds of the chocolaté and the tin coverings, and the outside 
wooden boxes in which it is packed for transit should not be Included, 
pursuant to the method of estimating the value prescribed by section 
19 of the customs administrative act of 1890, since the later statute 
plalnly idtends that the wooden coverings should be free from duty, and 
the interior coverings alone treated for duty purposes as if they were 
chocolaté. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This cause comes hère upon appeal from a décision of the circuit 
court, Southern district of New York (99 Ped. 264), reversing a dé- 
cision of the board of gênerai appraisers which afiirmed the action 
of the coUector of the port of New York in the assessment of duties 
on merchandise imported by the appellees. 
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Chas. D. Baker, for appellant. 
W. Wickham Smith, for appellee. 

Before LACOMBE and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. The merchandise in question consists 
of chocolaté and cocoa put up in small consumption packages, — 
half-pound tins or what not, — and packed for transit in outside 
wooden boxes. It is conceded by both sides that the provisions of 
paragraph 281 of the tariff act of 1897 are applicable. It reads as 
follows : 

"Par. 281. Chocolaté and cocoa prepared or manufaetured not specially 
provided for In this act, valued at not over 15 cents per pound, 2% cents per 
pound; valued aboyé 15 cents and not above 24 cents per ponnd, 2% cents, 
and not above 35 cents per pound, 5 cents per pound and 10 per centum ad 
valorem; valued above 35 cents per pound, 50 per centum ad valorem. The 
weight and value of ail coverlngs other than plain wooden, shall be included 
In the dutiable weight and value of the foregoing merchandise; powdered 
cocoa, unsweetened, 5 cents per pound." 

In order to détermine in what class the chocolaté should be as- 
sessed, — whether over or under 15 cents or 24 cents, etc., — the col- 
lector added up the value of the chocolaté, the inner packages, and 
the outside wooden cases, as the value would be estimated under 
section 19 of the customs administrative act of 1890, and divided 
the sum thus obtained by the weight of the chocolaté alone. We 
concur with the circuit court in the conclusion that in so doing he 
disregarded the express instructions of the statute. The provision 
for coverings which is found in the customs administrative act does 
not apply to thèse articles, which are in the later statute specific- 
ally provided for, a part only of the value of the coverings being 
required to pay duty. The plain intent and the expressed meaning 
of the final sentence is that the plain wooden coverings sliall be 
free from duty, but that the interior coverings shall be treated for 
duty purposes as if they were chocolaté; the dutiable weight shall 
be the weight of chocolaté plus inner coverings; and the dutiable 
value, the value of chocolaté plus inner coverings. If this be so, — 
if, for example, the dutiable value of an importation of 2,200 pounds 
of chocolaté and 240 pounds of inner coverings Js $550, and is to be 
treated for duty purposes as if it were 2,440 pounds of chocolaté, — 
the natural corollary would seem to be that the value per pound 
of this dutiable aggregate must be its total value divided by its total 
weight. The décision of the circuit court is affirmed. 



EVANS V. COLLBCTOR OF OTJSTOMS OF PORT OF SAN FRANCISCO. 

(Circuit Court of Appeals, Ninth Circuit. February 4, 1901.) 

No. 626. 

Customs Duties — Classïpication— Anthracite Coal. 

Anthracite coal, containing less than &2 per centum of fixed carbon, is 
within paragraph 415 of the tariff act of 1897, which imposes a duty on 
"coal, bituminous, and ail coals containing less than 92 per centum of 
fixed carbon," and is not entitled to free entry under paragraph 523, In 
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the £ree list, which Includes "coal, anthracite, not speclally provlded 
for In tbis act." 

Appeal from the Circuit Court of the United States for the North- 
ern District of California. 

Smith & Pringle, for appellant. 

Marshall B. Woodworth, Asst. U. S. Atty. (Frank L. OoomlDS, U. 
S. Atty., of counsel), for appellee. 

Before GILBEET and EOSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

HAWIEY, District Judge. The only question involved in this 
appeal is whether a cargo of anthracite coal containing less than 
92 per centum of flxed carbon is subject to duty under the provi- 
sions of paragraph 415 of the tariff act of 1897, or whether it should 
be admitted free of duty under the provisions of paragraph 523 of 
said act. In Coles v. CoUector, 40 G. C. A. 478, 100 Fed. 442, this 
identical question was presented to this court. It was ably ar- 
gued, and received a careful and deliberate considération. Our con- 
clusion was that the coal in question was subject to duty, and not 
entitled to be admitted free. Thereafter appellant petitioned this 
court for a rehearing, based principally upon the ground that, in 
the judgment of the petifioher, the reasons given and conclusions 
reached by the Suprême court in Chew Hing Lung v. Wise, 176 U. 
S. 156, 20 Sup. et. 320, 44 L. Ed. 412, were adverse to the views 
expressed by this court in the Coles Case. That décision was care- 
fully examined, with the resuit that, in our opinion, it did not sus- 
tain the contention of appellant's counsel, and was not in opposition 
to the conclusion reached by this court in the Coles Case. The péti- 
tion for rehearing was therefore denied. Appellant then petitioned 
the suprême court for a writ of certiorari to review the décision of 
this court In this application the attention of that court was called 
to the décision in Chew Hing Lung v. Wise, and it was claimed by 
petitioner that the opinion of this court was not in accord with the 
views thèrein expressed. The pétition for the writ of certiorari was 
denied. 177 U. S. 695, 20 Sup. Ct. 1029, 44 L. Ed. 946. In the 
light of thèse facts, we respectfully décline to reconsider the same 
identical question, conscious of the fact that a rediscussion would 
resuit in the same conclusion arrived at by this court in the Coles 
Case. We adhère to the views therein expressed. The Judgment 
of the circuit court is afiQrmed. 



RACINE et al. V. UNITED STATES. 
(Olreult Court of Appeals, Second Oirqult February 27, 1901.) 

No. 16. 

CUSTOMS DOTIES— WaTCHES. 

Act 1897, par. 191, Imposes spécifie and ad valorem duties on "watch 
movements, whether imported in cases or not," and tht-n provides that 
"watch cases and parts of -watches" shall pay 40 per cent, ad valorem, 
field, that while such paragraph assumed that completed watches, Inclnâ" 
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Ing cai^é ana works, •ïrouia sometlnles be Iroported, It nevertheless Im- 
posed duties on the cases separately, and that they were not duttable 
as an entirety, under the flrst half of Buch paragraph, as "watch move- 
ments in cases." 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon appeal from a décision of the circuit 
court, Southern district of New York, affirming a décision of the 
board of gênerai appraisers (99 Fed. 557), which sustained the action 
of the coUector of the port of New York in assessing certain im- 
ported merchandise for duty. 

W. B. Coughtry, for appellants, 
W. G. Thompson, for appellee. 

Before WALLACE, LAGOMBE, and SHIPMAN, Circuit Judges. 

LAOOMBE, Circuit Judge. The importation was under the tariff 
act of 1897, paragraph 191 of which reads as follows : 

"Par. 191. Watch movements, whether fmpirted In cases or not. If having 
not more than seven jewels, thirty-flve cents each; if havlng more than 
seven jewels and not more than eleven jewels, flfty cents each; if having 
more than eleven jewels and not more than fifteen jewels, seventy-flve cents 
each; if having more than fifteen jewels and not more than seventeen Jewels, 
one dollar and twenty-five cents each; If having more than seventeen jewels, 
three dollars each, and in addition thereto, on ail the foregoing, twenty-five 
per centum ad valorem; watch cases and parts of watches, ineluding watch 
dials, chronométers, box or ship, and parts thereof, cloclis and parts thereof, 
not otherwise provlded for In this act, whether separately packed or other- 
wise, not composed whoUy or In part of china, porcelaln, parlan, bisque, or 
earthenware, forty per centum ad valorem; ail jewels for use In the manu- 
facture of watches or docks ten per centum ad valorem." 

The articles imported were watches. The collecter assessed a 
spécifie duty of from 35 cents to $3 each (according to the number 
of jewels), and 25 per cent, ad valorem additionaï thereto on the 
watch movements, and 40 per cent, ad valorem on the watch cases. 
The appellants claim that "watch movements in cases" are com- 
pleted watches, and that in the absence of any spécifie désignation 
of watches in the act of 1897 the article is dutiable as an entirety 
at 25 per cent, ad valorem, and a spécifie duty of from 35 cents to 
|3, according to the number of jewels in the watch. The plain gram- 
matical construction of the flrst half of paragraph 191 is well para- 
phrased by the judge who heard the cause at circuit as follows: 

"Watch movements, if having not more than seven jewels, thirty-five cents 
each," etc. "This paragraph shall apply to watch movements whether they 
are imported in cases or not." 

We flnd no good reason for giving the paragraph any other than 
its grammatical construction. The word "watches" was one well 
known to coilgress. It had appeared in the earlier tariff acts. It 
was included in the second half of this paragraph, immediately be- 
fore "watch cases," when the bill passed the house, but was dropped 
out of thîs aci; as finally passed. The natural conclusion is that 
congress decided not to lay any duty upon "watches" as such. If 
it had intended to include them in the first half of the paragraph, 
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as appellants contend, it ■would surely hâve transposed the trord 
"watches" from its position in the second half to one in the first 
half, and not hâve undertaken to substitute for the old and well- 
known name "watches" the awkward phrase "watch movements 
imported in cases." Moreover, it will be observed that the lan- 
gaage of the first part of the paragraph, although assuming that 
complète watches would sometimes be imported, nevertheless im- 
poses duties only upon the watch movements imported in the cases, 
and not upon the cases. Unless the cases pay duty under the sec- 
ond half of the paragraph, they will escape duty altogether, since 
there is nothing in the first half which lays either spécifie or ad 
valorem duty upon them. The décision of the circuit court is af- 
firmed. 



MORRISON et al. v. UNITED STATES. 

{Circuit Court of Appeals, Second Circuit Februaiy 5, 1901.) 

No. 90. 

CusTOMS DtrriES— Beaded Net Lace. 

Beaded net lace, made of silk, is subject to customs duty tinder Tarif! 
Act 1894, par. 354, as manufactures known commercially as "bead, bead- 
ed, or jet trlmmlngs or ornaments," at 35 per cent ad valorem, and not 
tmder paragraph 301, at 50 per cent, ad valorem. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon appeal from a décision of the circuit 
court, Southern district of New York, alfirming a décision of the 
board of gênerai appraisers which sustained the collector of the 
port of New York in the assessment of duty on certain merchandise. 
The importations represented by the exhibit comprised varions pièces 
of beaded net lace made of silk. 

Albert Comstock, for appellants. 
Chas, D. Baker, for appellee. 

Before LACOMBE and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. The importations were under the tar- 
ife act of 1894. The relevant paragraphs are: 

"Par. 301. Laces and articles made wholly or in part of lace, and embroider- 
ies, including articles or fabrics embroidered by hand or machinery, handker- 
chiefs, neck rufflings, and ruchings, nettings and veilings, clothing ready 
made, and articles of wearing apparel of every description, including knit 
goods made up or manufacture^ ■wholly or m part by the tailor, seamstress, 
or manufacturer, composed of silk or of which silk is the component material 
of chief value, and beaded silk goods, not speeially provided for in this act, 
fifty per centum ad valorem." 

It was under this paragraph that the coUectoi-cIassifled the goods, 

"Par. 354, Manufactures of ivory, vegetable Ivory, mother-of-pearl, gélatine 
nnd Shell, or of which thèse substances or either of them is the component 
part of ohief value, not speeially provided for in this act and manufactures 
icuown commercially aè bead, beaded or jet trimmlngs or ornaments, tlilrty- 
iive per centum ad valorem." 
107 F.— 8 
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The importers contendedi that their goods sKould be classified un- 
der this section, It appears that the goods are in fact "used for 
making or trimming articles of "women's wearing apparel." They 
ai-e manifestly "beaded silk goods," and, if it appeared that there 
were no other goods of that description save such as are used for 
trimming, the last-quotèd clause might be held to be the more spé- 
cifie, and the articles be classified under it. But it was stated on 
the argument that there are many other kinds of beaded silk goods 
never used for trimming, and the assertion was not disputed. In- 
deed, the court might fairly take notice of what it sees from day to 
day. The issue therefore lies between the "laces and articles made 
wholly or in part of lace" of the one paragraph and the "bead, bead- 
ed, or jet trimmings" of the other. The question is wholly one of 
fact,, and is this : Are the articles in question known commercially 
as "bead, beaded, or jet trimmings"? More than a dozen witnesses 
were examined. The judge who heard the cause at circuit reached 
the conclusion from their testimony that the "merchandise is not so 
universally known as 'beaded or jet trimmings' as to give to said 
tenu the force of commercial désignation." Eyidently he was un- 
der -the impression that the witnesses were in conflict with each other ; 
some insisting that the articles were "beaded laces," and others that 
they were "beaded trimmings." This appearance of conflict is in- 
duced by the form of the questions put by counsel for the govern- 
ment. In reality, there is no substantial conflict between the wit- 
nesses. WTien referred to speciflcally so as to differentiate them 
from other beaded trimmings, the articles are known as "beaded 
lace." That is their invoice name. But they belong to a well-known 
family, of which beaded gimps, beaded galloons, beaded headings, 
beaded passamenteries, and many others are members; and that the 
beaded laces, like the other members of the family, are generically 
known commercially as 'Taead, beaded, or jet trimmings," seems to 
be abundantly established upon the proof. In view of this, and of 
the circumstance that the enumerations in paragraph 301 are quali- 
fied with the phrase "not specially provided for," etc., while the gen- 
eric désignation "bead, beaded, or jet trimmings" is not thus quali- 
fled, we are of the opinion that the importations should be classified 
under paragraph 354. The décision of the circuit court is reversed. 



LACKEX V. UNITED STATES. 

(Circuit Court of Appeals, Slxth Circuit February 12, 1901.) 

No. 840. 

Elhotions— Oppbnsbs against Right of Suffbaob— Conbtitutionalitt of 
Fbderai, Législation. 

Éev. St § 5507, provldlng that "every person who prevents, hlnders, Con- 
trols, or intimidâtes another from exerclslng or In exercislng the rlght 
of suffrage, to whom that rlght Is guarantled by the flfteenth amendment 
to the constitution of the TJnlted States, by means of bribery or threats," 
etc., shall be punlshed, Is vold, as beyond the eonstltutlonal power of con- 
gress. The only power possessed by congress to leglslate with référence 
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to élections held solely for state or municipal purposes Is derlved from 
the flfteenth constitutional amendment, providing that "the riglit of citi- 
zens of the United States to vote shall not be denied or abridged by the 
United States or by any state on account of race, color, or preylous 
condition of servitude," and that "the congress shall hâve power to en- 
force this article by appropriate législation"; but the right conferred by 
such article, and vehich congress may enforce by législation, is not the 
right of suffrage, but the right of the citizen to exemption from being dis- 
criminated against in the exercise of the élective franchise by the United 
States or a state on account of race, color, or previous condition of servi- 
tude, while the statute is not limited to the enforcement of such right, 
and in fact bas no relation to It, but is so broad in its terms as to make 
punishable as a criminal offense an act of a private person committed at a 
state élection, if committed against a voter of African deseent, although 
it has no relation to the race, color, or previous condition of such voter. 

In Error to the District Court of the United States for the Dis- 
trict of Kentucky. 

The plaintiiï in error has been convicted under an indictment based upou 
section 5507 of the Revised Statutes of the United States. The indictment 
contained two counts, the first of which charged, in substance, that certain 
"negroes, colored men, men of African deseent, and not white men," being 
citizens of Kentucky and of the United States, and qualifled voters under the 
lavFS of Kentucky and of the United States, were unlawfully and feloniousiy 
"and on account of their race, color, and previous condition of servitude," 
intimidated and prevented from exercising their lawful right of suffrage at 
a certain state élection held in the state of Kentucky on November 7, 1899, 
for the élection of state, county, and municipal ofïicers, "by means of briberj-, 
and by bribing them," the said citizens and voters of African deseent. Thu 
second count is identical vrith the first, save that it omits the averments that 
the intimidation and bribery were "on account of race, color, or previous con- 
dition of servitude." The district attomey dismissed the first count, and 
went to trial upon the second count, and seeured a conviction thereunder. 

See 99 Fed. 952. 

Isaac T. Woodson, for plaintiff in error. 

R. D. Hill and W. C. P. Breckenridge, for the United States. 

Before LUETON, DAY, and SEVERENS, Circuit Jndges, 

LURTON, Circuit Judge, having made the foregoing statement of 
the case, delivered the opinion of the court. 

There was évidence tending to show that the plaintiff in error 
"prevented" a number of voters "of African deseent" from voting at 
a purelj state élection, at which they were qualifled to vote under 
the law of Kentucky, by promising them that if they would go away 
from the poils without voting, and stay away until after the poils 
had been closed, he would pay each of them tiie sum of five dollars. 
The only count upon which the plaintiff in error was tried con- 
tained no averment that thèse colored voters were "prevented" from 
exercising the right of suffrage "on account of race, color, or pre- 
vious condition of servitude," nor was any such discrimination made 
an élément of the offense by any raling or charge of the court below. 
Neither was it averred in the indictment, nor shown in the proof, 
that thèse colored citizens and voters were prevented, hindered, or 
controUed in the exercise of their right of suffrage at any élection 
at which either presidential electors or congressmen were to be 
voted for. Nor was it averred or pretended that there was any 
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law of the state of Kentucky which either denied or abrîflged tlie 
right of suffrage on "account of race, color, or previous condition of 
servitude," or that tlie plaintiff in error, in preventing thèse colored 
votera from exercising the right of suffrage, was acting in any olfi- 
cial character whatever. Is it, then, an offense against the United 
States, if a private citizen prevents a colored citizen and qualified 
voter from voting at a purely state élection, where his conduct is 
not grounded upon "race, color, or previous condition of servitude"? 
The indictment is based upon section 5507 of the Revised Statutes 
of the United States, which reads as follows: 

"Every person "who prevents, hinders, controls, or Intimidâtes anotlier from 
exercising, or in exercising, the right of suffrage, to whom that right is guar- 
anteed by the fifteerith amendment to the constitution of the United States, 
by means of bribery or threats of depriving such person of employaient or 
occupation, or of ejecting such person from a rented house, lands, or other 
property, by threats of refusing to renew leases or contracts for labor, or by 
threats of violence to himself or family, shall be punished as provided in the 
preceding section." 

This section cornes from the enforcement act of May 31, 1870 (16 
Stat. 141), and is the flfth section of that act, carried into the re- 
vision without altération. This section provides for the punish- 
ment of those who obstruct the free exercise of the élective fran- 
chise, without distinction between élections where presidential elect- 
ors or members of congress are to be chosen and those which are 
only for the élection of state or municipal ofQcers. It is also very 
clear that it is not limited to offenses grounded upon race, color, 
or previous condition of servitude. The only limitation of the pro- 
vision is that the offenses shall be in respect of the exercise of the 
right of suffrage by a class of voters described as those "to whom 
that right is guaranteed by the flfteenth amendment to the consti- 
tution of the United States." It is a well-settled rule of consti- 
tutional construction that the congress has power to protect the 
exercise of every right created by, arising under, or dépendent upon 
the constitution of the United States, and may provide for the en- 
forcement of every such right, privilège, or immunity by such légis- 
lation as mav be reasonably adapted to that end. Ex parte Yar- 
brough, 110 U. S. 651, 4 Sup. Ct. 152, 28 L. Ed. 274; In re Neagle, 
135 U. S. 1, 10 Sup. Ot. 658, 34 L. Ed. 55; Logan v. U. S., 144 U. 
S. 263, 12 Sup. Ot. 617, 36 L. Ed. 429; In re Quarles, 158 U. S. 
532, 15 Sup. Ct. 959, 39 L. Ed. 1080. Examples of rights arising 
under or dépendent upon the constitution and laws of the United 
States are found in the cases cited above. Thus, the right to vote 
for a member of congress was, in Ex parte Yarbrough, held to be 
a right arising under the constitution of the United States. In U. 
S. V. Cruikshank, 92 U. S. 542, 553, 23 L. Ed. 588, it was said that 
the right to pétition congress for a redress of grievances is a right 
secured to citizens of the United States by the constitution. In Lo- 
gan V. U. S., cited above, it was held that the right of a prisoner 
in the lawful custody of an officer of the United States to be pro- 
tected against assault and murder is a right arising under and dé- 
pendent upon the constitution. In Ee Quarles, cited above, it was 
held that it is the right of every private citizen to inform a mai- 
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shal of the United States of a violation of the revenue laws of tlie 
United States, and a right Secured by the constitution, and that a 
conspiracy to injure, oppress, threaten, or intimidate in the free 
exercise of this right, or because of having exercised it, is punishable 
under section 5508 of the Eevised Statutes. So, in the Case of 
Neagle, 135 U. S. 1, 10 Sup. Ot. 658, 34 L. Ed. 55, it was held that 
the right of every judicial or executive oiBcer of the United States 
to be protected from lawless violence while in the exercise of the 
duties and functions of his oflSce is a right arising under the con- 
stitution, and that it is the duty of the United States to afford such 
protection. In Ex parte Yarbrough the conviction vras upon an 
indictment based upon section 5508, Eev. St., which provides for 
the punishment of those who conspire "to injure, oppress, threaten 
or intimidate any citizen in the free exercise or enjoyment of any 
right or privilège secured to him by the constitution or laws of the 
United States." The conspiracy charged was that the défendants 
conspired to intimidate a citizen of African descent in the exer- 
cise of his right to vote for a member of congress, and that they 
did this on account of his race, color, or previous condition of 
servitude. The conviction was sustained upon the ground that 
the right to vote for a member of congress depended upon the con- 
stitution of the United States, and was, therefore, a right secured 
thereby, which it was the duty of congress to protect. Upon this 
subject, the court, speaking by Justice Miller, said: 

"But it Is not correct to say that the right to vote for a member of congress 
does not dépend on Lhe constitution of the United States. The office, If it be 
properly called an office, Is created by that constitution, and by that alone. 
It also déclares how it shall be fllled by élection. Its language is: 'The 
house of représentatives shall be composed of members chosen every second 
year by the people of tûe several States, and the electors in each state shall 
bave the qualifications requisite for electors of the most numerous branch of 
the State législature.' Article 1, § 2. The States, In prescribing the qualifi- 
cations of voters for the most numerous branch of their own législatures, 
do not do this wlth référence to the élection for members of congress. Nor 
can they prescribe the qualification for voters for those eo nomine. They 
define who are to vote for the popular branch of their own législature, and 
the constitution of the TJnited States saya the same persons shall vote for 
members of congress in that state. It adopta the qualification thus furnished 
as the qualiticaciou of its own electors for memlwrs of congress. It Is not 
true, therefore, that electors for members of congress owe their right to vote 
to the state law in any sensé which makes the exercise of the right to dépend 
excluslvely on the law of the state." 

The judgment of the court was also rested, in part, upon the 
broader ground that the congress had the gênerai implied "power 
to protect the élections on which its existence dépends from vio- 
lence and corruption." But ail that is said in that case upon this 
aspect of the question was said of élections at which electors or 
congressmen are to be chosen, and of the direct interest of the United 
States in securing such élections from violence, corruption, and 
fraud. But whether the power of congress to legislate in respect to 
congressional élections dépends upon the effect of the second and 
fourth sections of article 1 of the constitution, or anses out of the im- 
plied power to protect such élections against violence and fraud be- 
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cause they are fédéral élections so far as fédéral officiais are thereby 
directly càosen, It is Tery obvions that, whether sucli power be at- 
tributed to either tbe one or the other source, it fumishes no reason 
for any interférence at a purely state élection. TMs we do not under- 
stand to be controverted by the able counsel wbo bave argued tbis 
case. But, whether conceded or not, it remains as true now as it was 
wben the suprême court, inU. S. t. Eeese, 92 U. S. 214, 218, 23 L. Ed. 
563, said that the power of congress to legislate at ail upon the sub- 
ject of state élections dépends upon the fifteentb amendment to the 
constitution. If, therefore, section 5507 of the Revised Statutes is 
not législation authorized by that amendment, it must fall. That 
amendment is in thèse words: 

"Section 1. The right of citizens of the United States to vote shall not be 
denied or abridged by the United States, or by any state, on aecount of race, 
color or prevlous condition of servitude. 

"Sec. 2. The congress shall hâve power to enforce this article by appropri- 
ate législation." 

That amendment does not confer a right of suffrage upon any 
one, nor does it secure or guaranty any right of suffrage to any 
class of citizens. It bas no other force or effect than to forbid 
discrimination by the United States and by the states "on aecount 
of race, color, or previous condition of servitude." This précise ques- 
tion arose in U. S. v. Reese, 92 U. S. 215, 23 L. Ed. 563, where the 
constitutionality of the third and fourth sections of the act of May 
31, 1870, was involved. Those sections were parts of the original 
enforcement act, from which section 5507 of the Revised Statutes 
cornes; it having been the flfth section of that act. Those sections, 
like the fifth section, were broad enough to cover unlawful obstruc- 
tions to the exercise of the élective franchise, whether committed 
at state élections or élections where electors or members of con- 
gress were to be chosen; and, like the fifth section, were not limited 
to discriminations "on aecount of race, color, or previous condi- 
tion of servitude." The third section of the act there involved pro- 
vided that an offer to perform any act made by law a prerequisite 
to voting was équivalent to performance, where performance was 
wrongfuUy denied by the ofBcer executing the law; and the fourth 
section prescribed penalties for unlawfully hindering, obstructing, 
or preventing any citizen from doing any act required to be done 
to qualify him to vote. The fifth section continues the protection ex- 
tended to voters by providing for the punishment of those who should 
by intimidation or bribery prevent any person from exercising the 
élective franchise "to whom the right of suffrage is secured or guar- 
anteed by the fifteentb amendment of the constitution of the United 
States." Certain inspectors of a municipal élection in the state of 
Kentucky were indicted for refusing to receive and count at said 
élection the vote of one Gamer, a citizen of the United States of 
African descent. The indictment was based upon the third and 
fourth sections. The contention there, as hère, was that the fifteentb 
amendment had created a class of voters which it was the duty of 
congress to protect in the exercise of the élective franchise, and 
that it was compétent for congress to provide for the punishment 



LACKEY V. ÎJNITED 8iATE3. 119 

of every obstruction to the exercise of that right as a right arising 
under or dépendent upon the constitution of the United States. To 
this contention the court said: 

"Riglits and Immunities created by or dépendent upon the constitution of 
the United States can be protected by congress. Tlie form and tlie manner 
of the protection may be such as congress, in the legitimate exercise of its 
législative discrétion, sball provide. Thèse may be varied to meet the neces- 
slties of the partîcular right to be protected. The flfteenth amendment does 
not confer the right of suffrage upon any one. It prevents the states, or 
the United States, however, from giving préférence, In this partîcular, to one 
citizen of the United States over another on account of race, color, or previous 
condition of servitude. Before Its adoption, this could be donc. It was as 
much within the power of a state to exclude citizens of the United States 
from voting on account of race, etc., as it was on account of âge, property, or 
éducation. Now it is not. If citizens of one race, having certain qualifica- 
tions, are permitted by law to vote, those of another having the same quali- 
fications must be. Previous to this amendment, there was no constitutional 
guaranty against this discrimination; now there is. It follows that the 
amendment bas invested the citizens of the United States wlth a new con- 
stitutional right, which is within the protecting power of congress. That 
right is exemption from discrimination in the exercise of the élective fran- 
chise on account of race, color, or previous condition of servitude. This, 
under the express provisions of the second section of the amendment, con- 
gress may enforee by 'appropriate législation.' This leads us to inquire 
whether the act now under considération is 'appropriate législation' for that 
purpose. The power of congress to legislate at ail upon the subject of voting 
at State élections rests upon this amendment The efCect of article 1, § 4, 
of the constitution, in respect to élections for senators and représentatives, 
is not now under considération. It bas not been contended, nor can it be, 
that the amendment eonfers authority to impose penalties for every wrongful 
refusai to reeeive the vote of a qualifled elector at state élections, It is 
only when the wrongful refusai at such an élection is because of race, color, 
or previous condition of servitude that congress can interfère, and provide 
for its punishment. If, therefore, the thlrd and fourth sections of the act 
are beyond that limit, they are unauthorized." 

Examining the sections there involved, the court held that neither 
section was conflned in its ■ opération to unlawf ul discriminations 
on account of race, color, or previous condition of servitude. "If 
congress had the power," said the court, "to provide generally for 
the punishment of those who unlawfully interfère to prevent the 
exercise of the élective franchise without regard to such discrimina- 
tion, the language of thèse sections would be broad enough for that 
purpose." Having held that congress was only authorized to inter- 
fère with the voting at a state élection when the wrongful refusai 
to reeeive and count a vote is because of race, color, or previous con- 
dition of servitude, the court held that the two sections there in- 
volved were beyond the limit authorized by the flfteenth amendment. 

In U. S. V. Oniikshank, 92 U. S. 542, 555, 556, 23 L. Ed. 588, two 
of the counts of the indictment were for hindering and preventing 
the citizens named, who were described as being of African descent, 
"in the free exercise and enjoyment of their several and respective 
right and privilège to vote at any élection to be thereafter by law 
had and held by the people in and of the state of Louisiana, or by 
the people of and in the parish of Grant aforesaid." Thèse counts, 
as well as ail the other counts of the indictment, were based upon 
thé sixth section of the act of May 31, 1870, now section 5508 of the 
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Revised Statqtes. Concerning thèse particular counts, thé court 
eaid: 

"In Mlnor v. Happersett, 21 Wall. 178, 22 L. Ed. 627, we decided that the 
constitution of the United States has not conferred the right of suffrage upon 
any cne, and that the tJnlted States hâve no voters of their own création in 
the statés. In V. S. y. Eeese, 92 U. S. 214, 23 L. Ed. 563, we hold that the 
fifteenth amendment has invested the cdtizens of the United States wiùi a 
new constltutional right, which Is exemption from discrimination in the exer- 
cise of the élective franchise on account of race, color, or previous condition 
of servitude. From this It appears that the right of suffrage Is not a neces- 
Bary attrihute of national cltizenship, but that exemption from discrimination 
In the exercise of that right on account of race, etc., is. The right to vote 
In the States comes from the states, but the right of exemption from the pro- 
hlbited discrimination comes from the United States. The firat has not 
been granted or secured by the constitution of the United States, but the last 
has been. Inasmuch, therefore, as It does not appear in thèse counts that 
the Intent of the défendants was to prevent thèse parties from exercising 
their right to vote on account of their race, etc., it does not appear that it 
■was their Intent to interfère with any right granted or secured hy the consti- 
tution or laws of the United States. We may suspect that race was the 
cause of the hostility, but it was not so averred. This is material to a de- 
scription of tlie substance of the offense, and cannot' be supplied by Implica- 
tion. Bverythlng essential must be charged posltively, and not Inferentially. 
The defeet hère Is not in form, but in substance." 

Similar views as to the limitation upon the powers of congress in 
respect ôf the législation authorized by the fifteenth amendment are 
expressed in U. S. v. Harris, 106 U. S. 629, 637, 1 Sup. Ot. 601, 27 L. 
Ed. 290. 

But it is said that the law upon which the indictment at bar is 
based escapes the vice of the law condemned in U. S. v. Eeese, 
supra, by the fact that its opération is conflned to offenses ob- 
structive to the exercise of the élective franchise by a class of 
voters described in the law as "those to whom the right of suffrage 
is secured and guarantied by the fifteenth amendment." "This 
class," çounsel say, "is constituted soMy of citizens of African de- 
scent, and the opération of the law limited to offenses denying or 
abridging this right of suffrage." But this argument is based upon 
a misapprehension of the vice in those portions of the enforcement 
act cOmmented upon in U. S. v. Eeese. If the right conferred, 
secured, or guarantied by the fifteenth amendment is not the right 
of suffrage, but the right of exemption from discrimination in the 
exercise of the élective franchise on account of race, color, etc., then 
the législation, "which congress is authorized to enact in resx>ect of 
voting at state élections by that amendment must be limited to 
acts which prevent or punish the discrimination therein forbidden. 
Every wrongful obstruction of the suffrage of the blaçk man at a 
State élection is not on account of race, color, etc. Unless he is 
hindered or prevented from the free exercise of the élective fran- 
chise on account of his race, color, etc., there has not been a déniai 
or abridgment of the right of suffrage within the prohibitions of the 
amendment. Both U. S. v. Eeese and U. S. y.,, Oruikshank were 
decided upon the ground that discrimination on acconnt of color, 
race, etc., is essential to the commission of any offense against the 
United States at a state electioa. In Ex parte Yarbrough, cited 



DE LEMOS T. UNITED STATES. 121 

above, this limitation was ield not to apply at élections where con- 
gressmen were to be chosen, because the right to vote for congress- 
men is a right secured by and dépendent upon the constitution of 
the United States, the office being created and the qualification of 
voters being determined by that instrument. 

The vice of the flfth section, now section 5507 of the Kevised Stat- 
utes, is precisely the vice of the third and fourth sections of the 
same act. It is not limited in its opération to congressional or presi- 
dential élections, nor to offenses grounded upon race, color, or pre- 
vious condition of servitude. Eeading the section in connection 
■with the other parts of the act from which it was taken, it is too 
obvions for discussion that congress intended that it should hâve 
opération in ail élections, and should not be limited to obstructions 
to the free exercise of the élective franchise based upon race, etc. 
Indeed, this is the very meaning attached to the act by the court 
below. The indictment in the case at bar did not aver the bribery 
to hâve been because of color, etc., and, if it had, it would hâve 
added an élément not named in the statute. The same conclusion, 
in respect to the invalidity of this section, was reached by Judge 
Gresham, in U. S. v. Amsden (D. G.) 6 Fed. 319. Without consid- 
ering the further question as to whether the power of congress to 
legislate in respect to purely state élections is not also limited to 
prohibitions of discrimination by the United States, and by the states 
and their officers or others, claiming to act under color of laws 
within the prohibition of the amendment, we are content to hold 
that section 5507 is void, as including within its opération offenses 
not grounded upon race, color, or previous condition of servitude, 
and therefore in excess of the power of congress in respect of state 
élections; its powers in respect to such élections being dépendent 
upon the flfteenth amendment alone. 

A number of errors in respect to the charge delivered and to 
charges refused hâve been assigned. Inasmuch as we hâve unani- 
mously reached the conclusion that the law under which the indict- 
ment was found is répugnant to the constitution, it becomes un- 
necessary to consider the mère détails of the trial. Judgment re- 
versed, with directions to sustain the demurrer to the indictment, 
and discharge the plaintifl in error without day. 



DE LBMOS T. UNITED STATES. 

(Circuit Court of Appeals, Fifth. Circuit February 19, 1901.) 

No. 9a8. 

CniMiNAi, Law — Procedurb for Rbview — Appbal. 

The fundamental distinction existing at common law between appeals 
and writs of error bas always been recognized and maintained in the 
appellate procédure of the courts of the United States, and a judgment 
In an action at law or in a criminal case bas never been reviewable ex- 
cept by writ of error; nor was it the purpose of congress to change such 
rule by Act Jan. 20, 1897 (29 Stat. 492), amending section 5 of the act 
creating the drcult courts of appeals by transferring from the suprême 



122 107 FEDERAL REPORTER. 

: court to such courts appellate jurisaictlon In a certain class of crlmtoal 
cases, and whlch provlâes that "appeals or wrlts of errer may lie taken 
from the district courts or circuit courts to the proper circuit court of 
appeals In cases of conviction of an infamous crime not capital." The 
words "appeal or wrlt of error" are used In several places In the original 
act, not as permltting the use of the remédies Interchangeably, but the 
use of elther as should be appropriate to the case; and, construing the 
amendment tn connection wlth the other provisions of the act, it cannot 
be held to confer jurlsdlctlon upon a circuit court of appeals to revlew 
a ciimlnal case by appeal. 

Appeal from the Circuit Court of tlie United States for the Middle 
District of Alabama. 

John G-. Winter and Francis G. Caffey, for appellant. 
W. S. Eeese, Jr., U. S, Atty. (J. Sternfeld, Asst. U. S. Atty,, on the 
brief). 

Before PÀBDEE, McCOEMICK, and SHELBY, Circuit Judges. 

SHEUBY, Circuit Judge. This case is submitted on a motion to 
dismiss the appeal. Ben de Lemos was indicted and convicted in the 
court below for violation of the pension laws of the United States, 
and he was sentenced to imprisonment in the Ohio penitentiary for 
flve years. On the day he was convicted the circuit court made an 
order suspending exécution of the sentence pending the appeal. The 
order provided for the suspension of the sentence "pending appeal on 
writ of error to the circuit court of appeals, on defendant's executing 
a bond in the sum of $1,500, as required by law and the rules of the 
court." On the same day a bond was given, and approved by the 
judge presiding in the circuit court, which recited that "Ben de Lemos 
bas prayed for and taken an appeal to the United States circuit court 
of appeals of the Fifth circuit to reverse the judgment and sentence 
in the aforesaid suit." There was no formai pétition for, nor order 
allowing, an appeal, but it is claimed by the appellant that the ap- 
proval of the appeal bond is sufflcient to perfect the appeal. Bran- 
dies V. Cochrane, 105 U. S. 262, 26 L. Ed. 989. Whether the bond 
given was sufiBcient to bring the case within this rule is immaterial, 
and will not be considered. The issuance and service of citation of 
appeal were waived by the United States. The défendant was al- 
lowed 90 days in which to flle a bill of exceptions, and it was duly 
filed. The record, duly certifled by the clerk, was flled in this court 
on May 12, 1900. No writ of error appears in the record. None was 
ever issued or prayed for in the case. The appellant claims that this 
court has jurisdiction of the case by appeal. The United States 
moves to dismiss the case because it could only be brought to this 
court by writ of error. 

The writ of error and the appeal are the two principal methods 
known to English jurisprudence and to the jurisprudence of the fédér- 
al courts by which cases may be removed from an inferior to an ap- 
pellate court for review. There are other exceptional modes of re- 
view, not material to this case. The appeal is the only method by 
which a decree in chancery or in admiralty can be brought from a 
district court or circuit court to the suprême court or to this court 
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for review. The appeal brings up the whole case for re-examination 
on the merits as to both law and facts, and for décision as though 
no decree had ever been rendered. A writ of error was the appro- 
priate remedy at common law, by which a party aggrieved by the 
judgment of an inferior court could remove the judgment for ex- 
amination into a superior tribunal having jurisdiction to revise it. 
The writ was deflned in Cohens v. Virginia, 6 Wheat. 409, 5 L. Ed. 
292, as "a commission by which the judges of one court are author- 
ized to examine a record upon which. a judgment was given in another 
court, and on such examination to afflrm or reverse the same accord- 
ing to law." Cases brought up for review on writ of error, unlike 
cases brought up by sq^pea.1, are not open for re-examination on their 
wbole merits, but every controverted question of fact is excluded 
from considération, and the appellate court is conflned to reviewing 
rulings of the inferior court on questions of law. ïhis distinction in 
fédéral appellate procédure is fundamental, and has existed for more 
than a century. The distinction in the two modes of review is pre- 
served, not in name, but in principle, by the constitution, for the 
seventh amendment provides that "no fact tried by a jury shall be 
otherwise examined in any court of the United States than accord- 
ing to the rules of the common law." Tbis distinction between the 
uses of the writ of error and the appeal is settled by a long line of 
décisions of the suprême court and of the several United States 
courts of appeals. A few of them may be cited: Sarchet v. U. S., 
12 Pet. 143, 9 L. Ed. 1033; Bondurant v. Watson, 103 U. S. 278, 26 
L. Ed. 447; Nelson v. Huidekoper, 66 Fed. 616, 13 C. G. A. 658; 
Nelson v. Lowndes County, 93 Fed. 538, 35 C. C. A. 419; Stevens v. 
Clark, 62 Fed. 321, 10 C. C. A. 379. The learned counsel for the 
appellant do not controvert this distinction as applicable usually 
in appellate fédéral procédure. Their contention is that an appeal 
is allowed in the case at bar bv a proper construction of the statute 
of January 20, 1897 (29 Stat. 492), which is as follows: 

"An aet to wlthdraw from the suprême court jurisdietion of criminal cases 
not capital, and confer the same on the circuit courts of appeals. 
"Be it enacted by the senate and house of représentatives of the United 
States of America in congress assembled, that so much of section five of the 
act entitled 'An aet to establish circuit courts of appeals and to deflne and 
regulate in certain cases the jurisdiction of the courts of the United States, 
and for other purposes,' approved March third, eighteen hundred and nlnety- 
one, as reads 'in cases of conviction of a capital or otherwise infamous 
crime,' be amended by striking eut the words 'or otherwise Infamous,' so that 
the same wlU read 'in cases of conviction of a capital crime'; and that ap- 
peals or writs of error may be taken from the district courts or circuit courts 
to the proper circuit court of appeals in cases of conviction of an Infamous 
crime not capital: provided, that no case now pending in the suprême court 
or In which an appeal or writ of error shall hâve been taken or sued out be- 
fore the passage of this act shall be hereby atfected, but in ail such cases the 
jurisdiction of the suprême court shall remain, and said suprême court shall 
proceed théreln as If this act had not been passed." 

The learned counsel for the appellant rely on the letter of the stat- 
ute, — that "appeals or writs Of error may be taken." It is urged 
that there is no room for construction, and Coke is quoted, that it is 
a case "where the words are plain, without scruple, and absolute. 
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wîtJiout any saving." The contention is that the amendmeut confers 
on a défendant convicted of an infamous crime the right to review 
the judgment of the circuit court, at his option, either by appeal or 
writ of error. The use of the word "or," counsel contend, makes it 
clear that congress intended that the appellate jurisdiction might be 
invoked by either appeal or writ of error at the option of the défend- 
ant. If such was the intention of congress, it would be the duty of 
the courts, so far as they could, to give effect to such intention ; but 
we should not conclude hastily that the congress intended to abolish 
a distinction in fédéral procédure that has been so carefully and so 
long preserved in previous législation and in the adjudications of the 
fédéral courts. The act in question is one of several acts conferring 
appellate jurisdiction on the circuit court of appeals, and it must be 
construed in connection with the others. The act of March 3, 1891, 
which established the circuit court of appeals, made a division of 
appellate jurisdiction between those. courts and the suprême court. 
Section 5 designated several classes of cases in which "appeals or 
writs of error" may be taken from the district or circuit courts direct 
to the suprême court. The third class named was, "In cases of the 
conviction of a capital or otherwise infamous crime." Section 6 con- 
fers on the circuit court of appeals jurisdiction to review by "appeal 
or writ of error" the final décisions of the district or circuit courts in 
aU cases other than those provided for in section 5. The act vested 
in the suprême court appellate jurisdiction of capital and otherwise 
infamous crimes, and in the circuit court of appeals appellate juris- 
diction of the lesser criminal cases, — those not capital or otherwise 
infamous. Under the fédéral law a very large number of crimes are 
infamous, and as the act stood it would hâve added largely to the 
number of cases to be decided by the suprême court, many of them not 
before reviewable in any court, and to some extent it would hâve de- 
feated the purpose of the act, which was to relieve the suprême court. 
That was the condition when the act of January 20, 1897, was passed. 
Its leading purpose was to relieve the suprême court from the burden 
of deciding criminal cases not capital. The title of the act shows this. 
It is, "An act to withdraw from the suprême court jurisdiction of 
criminal cases not capital and confer the same on the circuit courts 
of appeals." The resuit was accomplished by striking ont of section 
5 the words "or otherwise infamous." Before further considering 
the amendment, we should see how the original act was construed. 
It will be remembered that section 5, conferring appellate jurisdic- 
tion on the suprême court, provided that such jurisdiction should be 
exercised on "appeals or writs of error." Before the amendment of 
the act, and while the suprême court had jurisdiction of cases of "in- 
famous crimes," one Bucklin, who had been convicted of perjury, and 
sentenced to imprisonment at hard labor in the penitentiary, took an 
appeal from the district court of the United States for the district of 
Kansas to the suprême court. Mr. Justice Harlan, delivering the 
opinion of the court, said: 

"The appeal must be dismissed. By section 5 of the act of March 3, 1891, 
e. 517 (26 Stat. 826), 'appeals or writs of error may be talien from the dis- 
trict courts or from the existing circuit courts' of the United States directly to 
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thls court In certain enumerated cases, civil and crimlnal, — among others, 'in 
cases of conviction of a capital or otlierwise infamous crime.' There was no 
purpose by that aet to abolish tlie gênerai distinction at common law between 
an appeal and a writ of error. The final judgment of a court of the United 
States of the conviction of a capital or otherwise infamons crime is not re- 
viewable hère except upon wrlt of error. Our review of the judgment, when 
brought hère in that form, is conflned to questions of law properly presented 
by a bill of exceptions or arising upon the record." Bucklln v. U. S., 159 V. S. 
680, 16 Sup. et. 182, 40 h. Ed. 304. 

The amendatory act of January 20, 1897, must be construed in 
connection with the original act of March 3, 1891. We flnd in 
several places in the original act the words "appeal or writ of error." 
They are used, for example, in section 6, in conferring on the su- 
prême court the right to review in certain cases the judgment gf the 
circuit courts of appeals. Although the words "appeal or writ of 
error" are used disjunctively, the remédies could not be used inter- 
changeably, but the remedy appropiiate to the case must be chosen. 
Section 11 of the act shows the intention of congress to préserve the 
methods in use: 

"And ail provisions of law now in force regulating the methods and System 
of review, through appeals or writs of error, shall regulate the methods and 
System of appeals and writs of error provided for in this act in respect of the 
cir'cuit courts of appeals; including ail provisions for bonds or other securities 
to be required and taken on such appeals and writs of error; and any Judge 
of the circuit court of appeals, in respect of cases brought or to be brought 
to that court, shall hâve the same powers and duties as to the allowance of 
appeals or writs of error, and the conditions of such allowance, as now by 
law belong to the justices or judges in respect of the existing courts of the 
United States, respect! vely." 

In Chase v. U. S., 155 U. S. 489, 495, 15 Sup. C?t. 174, 39 L. Ed. 284, 
the court construed an act to provide for the bringing of suits against 
the government of the United States. 24 Stat. 505. The act in sev- 
eral of its sections used the words "appeal or writ of error," referring 
to a review by the suprême court of the final décision of the court of 
claims. Section 9 of the act provided: 

"That the plaintifC or the United States, In any suit brought under the pro- 
visions of this act, shall hâve the same rlghts of appeal or writ of error as 
are now reserved In the statutes of the United States in that behalf made. 
and upon the conditions and limitations therein contained. The modes of 
procédure In claiming and perfeeting an appeal or writ of error shall conform 
in ail respects and as near as may be, to the statutes and rules of court gov- 
erning appeals and writs of error in like causés." 

The court said: 

"Thèse phrases, clauses, and provisions make It, we think, reasonably clear 
that congress intended that the final détermination of suits brought under 
thls act In a district or circuit court of the United States shall be reviewed 
hère upon writ of error if the case be one at law, and upon appeal if the case 
!s one eognizable In equity or in admiralty under the existing statutes regu- 
lating the jurisdlctlon of those courts." 

We are not unmindful of the fact that a literal construction of 
the words "appeals or writs of error," as used in the amendment of 
January 20, 1897, would tend to sustain the contention of the ap- 
pellant. If the word "appeals" had been omitted, or if the phrase 
used in section 4 of the original act, "appeals by writ of error," had 
been adopted in the amendment, the apparent difflculty would be re- 
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moved. If the amendment, however, is not isolated for construction, 
but is looked at as a part of the act which it amenda, tlie difflculty, 
we tliink, disappears. Under the act as amended it is not denied that 
capital cases can only be reviewed by the suprême court on writ of 
error. It is conceded and is clear that other criminal cases, not in- 
famous, can be reviewed only by writ of error in the circuit court of 
appeals. It is scarcely reasonable to suppose that it was the inten- 
tion of congress to sélect a certain class of criminal cases, not the 
gravest nor the slightest, but a middie class, and allow them to be 
reviewed, at the defendant's option, either by appeal or writ of error, 
while the writ was alone to be used in both capital cases and minor 
offenses. It was not, we think, the purpose of the amendment to 
change the practice as to the mode of review. The same words, "ap- 
peals or writs of error," that had been used in the original act, were 
repeated in the amendment. The act had already been construed as 
not destroying the distinction between the two methods of review. 
The provision in the amendment "that no case now pending in the su- 
prême court or in which an appeal or writ of error shall hâve been 
taken or sued out before the passage of this act, shall be hereby af- 
f ected," shows that the word "appeals," if it is to be applied to crim- 
inal cases, means appeals by writ of error ; for the suprême court had 
already decided on November 18, 1895, that appeal to the suprême 
court under the original act would not lie in a criminal case. Buck- 
lin V. U. S., 159 U. S. 680, 681, 16 Sup. Ct. 182, 40 L. Ed. 304. 

We think that a proper construction of the act as amended does 
not allow an appeal to this court from a judgment of the circuit court 
convicting a défendant of an infamous crime. This court can only 
review such judgment by writ of error. It has no jurisdiction of the 
appeal in this case, and the motion to dismiss must be granted. Dis- 
missed. 



PALK V. CUBTIS PUB. CO. 

(CIrcuît Court of Appeals, Third Circuit. Februaiy 20, 1901.) 

No. 33. 

Copyright— Inïrinokmbnt of Copyright for Photogbaph— Suit to Kbcoteb 
Penalty. 

Rev. St. 8 4965, as amended by Act 1895 (2 Supp. Rev. St. p. 437), pro- 
vlding that any Infringer of a copyrigbted photograph or publication, as 
thereln speclfled, "shall forfeit to the proprietor ail the plates on whlch 
the same shall be copled, and every sheet thereof, either copied or print- 
ed, and shall further forfeit one dollar for every sheet of the same 
found In hls possession, either printing, prlnted, copied, published, Im- 
ported or exposed for sale," Is pénal In character, and highly pvmitlve In 
effect, and must be strictly construed. The provision imposing a pen- 
alty cf one dollar per sheet applies only to such sheets as bave been 
found In the defendant's possession for the purpose of forfeiture and 
condemnatlon under the precedlng clause, and until the sheets hâve been 
80 found no right of action to recover such penalty accrues. 

In Error to the Circuit Court of the United States for the Eastem 
District of Pennsylvania. 
For former reports, see 98 Fed. 989, 100 Fed. 77, and 102 Fed. 967. 
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Samuel M. Hyneman, for plaintifE in error. 
J. Martin Kommel, for défendant in error. 

Before GEAY, Circuit Judge, and BILiDFORD and BUTPING- 
TON, District Judges. 

BUFFENGTON, District Judge. In the court below, Benjamin F. 
Palk, tlie plaintiff in error, brought an action of assumpsit against the 
Ourtis Publisliing Company to recover the statutôry penalty f orfeited 
to him under the provisions of section 4965 of the Eevised Statutes, as 
amended by the act of 1895 (2 Supp. Rev. St. p. 437), by reason of the 
possession of copies of a copyrighted photograph. On the trial a ver- 
dict was rendered in his favor for |3,000, subject to the following 
réservation of law: 

"Upon the 29th day of September one copy of the October number [of the 
infringing magazine] was bought by the office boy of Mr. Hyneman, and at 
a somewhat later hour of the same day the depnty marshal went to the office 
of the défendant with two writs, one a writ of replevin, and the other a sum- 
mons In the présent case, and thèse two ■writs were served at the same tlme. 
Under the writ of replevin, a certain number of copies were found. Upon 
thèse faets, the court reserves the questions of law ralsed by the défendants 
tenth and eleventh points, namely, whether any pecuniary penalty at ail is 
enforceable in this action." 

The points referred to are as foUows : 

"(10) The pecuniary penalty sued for does not attach to alleged Infringing 
copies that may hâve been printed, sold, ofCered for sale, or at some time in 
possession of défendant, but solely to those infringing copies, if any, ■which 
were actually found in possession of défendant, and became the property of 
plaintiff by aetual seizure, before suit brought. 

"(11) In the statute imposing the pecuniary penalty sued for, the Word 
'found' means that there must be a time before the cause of action accrues 
at which the infringing copies are actually found in the possession of défend- 
ant for the pnrpose of forfeiture and seizure; in other words, the pecuniary 
penalty does not accrue, nor the cause of action arlse, until such forfeiture 
and seizure." 

The amended section provides that any person offending against 
its provisions "shall forfeit to the proprietor ail the plates on which 
the same shall be copied, and every sheet thereof, either copied or 
printed, and shall further forfeit one dollar for every sheet of the 
same found in his possession, either printing, printed, copied, pub- 
lished, imported or exposed for sale, • • * one half thereof 
to the proprietor and the other half to the use of the United States." 
The plaintifE brought two actions simultaneously against the défend- 
ant, and process in both was served at the same time. One was re- 
plevin to seize the oiîending prints; the other, assumpsit to recover 
the statutorj penalty. On the writ of replevin some 3,000 prints, 
then found in the defendant's possession, were seized and delivered to 
the plaintiff. In the action of assumpsit the court below entered 
judgment in favor of the défendant on the reserved question, being of 
opinion no right of action to recover the forfeited penalty arose until 
the ânding of the oifending prints in the defendant's possession when 
they were seized on the writ of replevin. Such action of the court 
is hère alleged for error, but we fail to see wherein error exists. 
The forfeit for which a right of action is given is not of "one dollar 
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for every sheet in the possession" of défendant, but of "one dollar for 
every sheet of the same found in his possession." This statute, 
pénal in character and highly punitire in eflect, must be strictly con- 
strued, and, Where the forfaiture is an arbitrary sum on sheets "found 
in his possession," we must give thèse provisions, viz. "found" and 
"found in his possession," due effect. Moreover, that the forfeiture 
arises,not on the subséquent flnding by a jury, but on an actual finding 
of sheets in the defendant's possession, is evidenced by the fact that 
the finding specifled in the act refers to an act then being carried 
on, viz. "either printing," or to an existing condition, viz. "exposed to 
sale." The language is, "every sheet of the same found in his posses- 
sion, either printing, printed, copied, published, imported or exposed 
to sale." In Bolles v. Outing Co., 175 U. S. 268, 20 Sup. Ct. 96, 44 
L. Ed. 158, the suprême court expressly decided that the words "found 
in his possession" aptly réfer to a flnding for the purpose of forfeiture 
and condemnation, and that the remedy by forfeiture and condemna- 
tion is only appropriate where the property can be seiized upon pro- 
cess. In the case in hand there vras no seizure by condemnation, for- 
feiture, or otherwise before the bringing of the présent suit, no prints 
had been found in the defendant's possession when the summons in 
assumpsit issued, and consequently the défendant had not then "for- 
feit[ed] one dollar for every sheet found in his possession." If there 
was no forfeit when the action began, it foUows there was no exist- 
ing right of action to recover the fruit of the forfeiture; for an action 
is the prosecution of an existing right There must be finding be- 
fore there is forfeiture; there must be forfeiture before the right 
accrues to sue for the forfeited penalty. This is in accord with what 
was said in Thornton v, Schreiber, 124 U. S. 621, 8 Sup. Ct. 622, 31 
L. Ed. 580, viz.: "We, however, think that the word 'found' means 
that there must be a time before the cause of action accrues at 
which they are found in the possession of the défendant." That such 
expression was not necessary to the décision of that case is asserted; 
but in view of the fact that the suprême court, when discussing 
Thornton v. Schreiber in Bolles v. Outing Co., supra, took no occasion 
to dissent from such construction, and that no correction was made 
of the statement, in the opinion of the court below then being re- 
viewed, "that the observation must be regarded as the deliberate 
opinion of the court" (see Bolles v. Outing Co., 77 Ped. 968, 23 C. C. 
A. 594), we are warranted in holding, as the court below did, that 
no right of action had accrued to the plaintiiî when his action of as- 
sumpsit was begun, and that such view is in accord with the ex- 
pressed views of the suprême court of the United States. The judg- 
ment of the court is afiBinned. 
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UNITED STATES GEAMQPHONB 00. et al. V. NATIONAL 
GBAMOPHONB CORP. (three cases). 

(Circuit Court, B. D. Pennsylvania. February 27, 1901.) 

Nos. 33, 34, 35. 

Patents— SuiTs fob Infringement— Grocnds for Preliminart Injunction. 
It is not sufficient to support a motion for a preliminary injunction 
against infringement of unadjudicated patents, the validity of which is 
contested, that défendant, in a pieading filed in a suit between It and a 
différent party, made a statement which amounted to no more than the 
assertion of the prima facie title of the présent complainant to such 
patents; défendant being engaged in selllng articles manufactured there- 
nnder, and entltled to assert and rely upon their prima iacle validity In 
conducting Its sald business, without precluding Itself from denying 
such validity as against the patentée or owner. 

In Equity. Suits for infringement of patents. On motions for 
preliminary injunctions. 

Horace Pettit, for complainanta 
A. Parker Smith, for respondent. 

6EAY, Circuit Judge. This is a motion for preliminary injunc- 
tions in the above cases. The bills of complaint were flled May 25, 
1900, to restrain the défendant from infringing three separate pat- 
ents of the complainants for improvements in gramophones, each of 
the said patents being the subject of a separate suit. The patents 
sued upon are patents granted to Emile Berliner, the inventor of the 
gramophone, and are as follows: Patent No. 534,543, issued Feb- 
ruary 19, 1895, to the said Berliner, for a gramophone, is the subject- 
matter of suit No. 33. Patent No. 548,623, issued October 29, 1895, 
to the said Berliner, for sound record and method of making the same, 
is the subject-matter of suit No. 34. Patent No. 564,586, issued July 
25, 1896, to the said Berliner, for gramophone, is the subject-matter 
of suit No. 35. 

As the suits ail relate to the gramophone and to the record for the 
machine, ail the said patents were considered together in the argu- 
ment on the motion for preliminary injunctions. 

Complainants' patents are unadjudicated. No public acquiescence 
has been sufflciently proven, and the motion is therefore based main- 
ly upon what was alleged to be an admission recently made, under 
oath, by the défendant, of the validity of each of said patents. The 
statement referred to was contained in an answer filed by this de- 
fendant November 13, 1900, in another suit, by another complainant, 
in this court. It constitutes paragraph 27 of the said answer, and 
reads as follows: 

"(27) That upon said 20th day of June, 1900, the complainant, being engaged 
In fllllng an order for twenty-five hundred gramophones, and likewise a very 
large number of records, for said Berliner Gramophone Company, manufac- 
tured as aforesald under and pursuant to such patents so as aforesaid the 
exclusive property of said Berliner Gramophone Co. and Frank Seaman, such 
patents being as follows: No. 372,786, dated November 8, 1887, for a gramo- 
phone; No. 372,786, dated November 15, 1888, for a process of reproducing 
records of sound; No. 534,543, dated February 19, 1895, for a gramophone; 
No. 548,623, dated October 29, 1895, for an improvement in sound records and 
107 F.— 8 
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method of making the same; and No. 564,586, dated July 25, 1896, for a 
gramophone, — ail thè same having been duly Issued to one Emile Berliner, 
glving the exclusive rlght for the term of seventeen years to him, hls heirs 
and assigna, to make, use, and vend within the United States the inventions 
described lu said letters patent, — did cancel and allow to be canceled a 
portion of sueh order, and, having delivered thereupon eighteen hundred of 
sald machines, and a quantity of records, ceased to deliver any more pursuant 
thereto." 

The statement hère made must be taken in connection with the 
facts of the case in which the answer was âled. The défendant cor- 
poration, by the procurement and under the direction of one Frank 
Seaman, who was exclusive agent and licensee for dealing in and 
vending the products of the complainanta in this case, advertised and 
sold, as its principal business, the talking machines of said complain- 
ants. As a corporation distinct from the said Seaman, it was inde- 
pendent of the pomplainants herein, and had no contractual relation 
with them. What it did was to act as the selling médium for the said 
Seaman, who was, by virtue of a contract, the sole selling agent and 
licensee of complainants. The so-called admissions of the validity of 
the patents in suit were nothing more than an assertion of the prima 
facie title of the Berliner Company to the patents under which the 
articles, which in course of business were sold by the défendant, were 
manufactured. 

Thèse statements, or so-called admissions, were not against inter- 
est, and hâve no evidential value as such. They do not preclude the 
défendant in this case from defending the suit of complainants, by 
denying, as is done in its answer, the validity of the patents in suit. 
If this were not so, it would place, in a condition of restriction and 
embarrassment, ail those who dealt in patented articles, and relied 
upon the prima faciès of the patent in selling to their customers. No 
principle of justice or right conduct among men requires the imposi- 
tion of such restriction under such circumstances. Complainants, ap- 
parently recognizing this, seek to connect and identify the défendant 
with the said Seaman, between whom and complainants there existed 
the contract of sale and license above referred to. 

It is alleged by complainants, in their moving papers, that the said 
Seaman procured the incorporation of the défendant and its prede- 
cessor, for the purpose of doing the things he had contracted to do, 
that he owned nearly ail the stock, and that the said défendant was 
in fact his alter ego. On this alleged ground, the défendant was prac- 
tically, from its close connection with Mr. Seaman, the licensee of 
complainants, and it is contended that it is estopped to deny the va- 
lidity of the patents in regard to which the license was made. The 
bill of complaint in each of thèse cases, however, is drawn in the or- 
dinary f orm, charging the défendant, as a stranger, with infringement 
of the patent, without alleging any relation whatever between the par- 
ties upon which the plea of estoppel might be based ; and the afQdavits 
of défendant deny in the most explicit manner any such relation, and 
assert in the most positive manner that Mr. Seaman is not, and never 
has been, a director of the défendant corporation, has no officiai 
position under it, and is merely a minority stockholder, owning about 
one-fifth of its capital stock. It is also shown by the défendant that 
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the answer of the Berliner Gramophone Company, in a case brought 
against it in Virginia, states tliat the National Gramoplione Com- 
pany, the defendant's predecessor, "was never recognized in any way 
by the Berliner Gramophone Company as having any rights under 
the contract between it and plaintiff" (who in that case was Seaman). 
There were other matters présentée by the affidavits at the hear- 
ing of this motion which concern the alleged delay of the complain- 
ants in vindicating their title to the patents in suit in certain cases 
instituted in this circuit and in an adjoining one, which, if it were 
necessary to go further, might présent a serious question of lâches, 
disqualifying complainants from seeking the preliminary injunction 
prayed for. In the view, however, taken by the court, of what ap- 
pears to be the principal, if not the sole, ground upon which the 
granting of this motion is urged (but without préjudice to the com- 
plainants in that regard at the final hearing), it is unnecessary to 
go further. No opinion, of course, is expressed as to the other is- 
sues between complainants and défendant, which will be disposed 
of at final hearing, nor is any to be inferred. For the reasons stated, 
the motion for preliminary injunction is denied in ail the cases. 



OTIS ELEVATOR CO. v. GBIGER et aL 

(Circuit Court, D. Kentucky. MarCh 30, 1901.) 

No. 6,819. 

1. Patents — Infringement— Défense— Anti- Trust Law. 

In an action for the Infringement of elevator patents, a prlvate défend- 
ant was not entitled to urge as a défense that plaintiff was a corpora- 
tion organized merely for the purpose of holding the légal title to various 
elevator patents alleged to hâve been infringed, for the purpose of con- 
trolling sales and enhancing priées of elevators and apparatus, without 
Itself engaging in the manufacture and sale of such appliances, in viola- 
tion of the Sherman anti-trust law (26 Stat 209), since, until the United 
States has acted and sought to prosecute the plaintiff for violation of 
such act, an Infringer of the plalntiff's patent will not be permitted to 
raise such Issue as a défense thereto. 

2. Samb — Pleadinq— Indepiniteness. 

In an action by a corporation for the infringement of elevator patents, 
an answer alleging as a défense that the plaintiff is an unlawful com- 
bination in restraint of trade and in violation of the Sherman anti-trust 
law (26 Stat. 209), but which fails to state who are in the combination 
in the agreement characterized as unlawful, and does not disclose fully 
and in détail that the combination was entered into after the act toolî 
effect, and ail the facts necessary to show Its illegallty, Is insufflcient for 
indefiniteness. 

Bill for Infringement of Patents. On exceptions to answer. Ex- 
ceptions sustained. 

Brown & Darby, for complainant. 

A. E. Willson and E. H. Hunter, for défendants. 

EVANS, District Judge. The complainant, a corporation organ- 
ized under the laws of New Jersey, in its bill charges that it is the 
owner, by mesne conveyances duly recorded, of certain letters patent, 
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"wMcli the défendants hâve infringed and will continue to infringe; 
and the usual prayer for an injunction and acconnting of profits is 
contained in the bill. The défendant has filed an answer, the third 
paragraph of which is in this language: 

"Thèse défendants hâve no knowledge of the assignments alleged to hâve 
been made of the sald letters patent, and therefore deny the same, and deny 
that any right or Interest In the said letters patent has been acquired or Is 
now possessed by the complainant; but, upon information and belief, thèse 
défendants aver that the complainant, the Otis Elevator Company, is a cor- 
poration or association created by the owners of several distinct patents re- 
latlng to the construction and opération of elevators, for the sole purpose of 
restralnlug manufacture, controlling sales, and enhancing priées of elevators 
and apparatus used in connection therewith, — the Otis Elevator Company not 
Itself engaging In the manufacture and sale of such applianees, but being 
merely provided to hold the légal title to the said distinct and various letters 
patent while the original owners thereof are licensed thereunder, — and that 
by reason thereof no title enforceable In a court of equity has been or is now 
vested In the complainant." 

The complainant has flled exceptions to this paragraph, and the in- 
teresting question thereby raised is to be determined. 

Possibly the act of congress approved July 2, 1890 (26 Stat. 209), 
and commonly known as the "Sherman Anti-Trust Law," is the only 
statute upon which the courts of the United States, ordinarily speali- 
ing, could adjudge such an agreement as the third paragraph of the 
answer describes to be void. Certainly I do not recall any other 
which would authorize the courts of the United States to déclare a 
state corporation to be unlawful ab initio, as a prohibited combina- 
tion. We may probably assume that prior to July 2, 1890, there 
was no law of the United States which provided that such combina- 
tions should be invalid. But the act of that date, by its terms, is 
made to operate only through the penalties which are therein pre- 
scribed, or through the direct proceedings which it authorizes the 
United States to institute to déclare certain prohibited arrangements 
void, or by giving any person who is injured in his business the right 
to recover multiplied damages, though, in addition, while thèse statu- 
tory remédies, being the ways expressly prescribed for enf orcing the 
act, are otherwise exclusive, it may be quite true that the policy of 
the United States, as manifested by this législation, would authorize 
the courts of the United States, upon more gênerai principles, to re- 
fuse to enforce, as between the parties thereto, such combinations 
as are denounced by this législation. But, as matter of pleading, it 
seems to the court that until the United States has acted it does not 
lie in the mouth of a mère infringer to urge any of thèse objections as 
matter of défense to a suit for' inf ringement, and thus divert attention 
from his own wrongful acts by raising an independent and altogether 
collatéral issue as to the maniier in which the complainant acquired 
title to the patent alleged to hâve been infringed. If the paragraph 
showed that the United States, by a direct proceeding in its courts, 
had already caused the alleged agreement to be adjudged void, though 
the complainant possibly in that event could not recover for the in- 
fringement complained of, the real owner of the patent, whose assign- 
ment to the complainant might thus be shown to hâve been void, 
could do so. A judgment in this case in favor of this complainant 
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before such proceedings as hâve been referred to Lad taken place 
would, through. the recorded deed of assignment, protect the défend- 
ant against another suit by the assigner for the same cause of action, 
and it therefore seems to the court that the only legitimate issues 
pertinent to the charge of infringement are very différent from the 
one sought to be raised in paragraph 3 of the answer. It might, in- 
deed, be quite possible for the gênerai objects of the alleged combina- 
tion to be unlawful, and such as could be enjoined at the suit of the 
United States, without necessarily affecting other spécial acts, such 
as a conveyance to the complainant of the patent. And, as there is 
no doubt that the conveyance of this patent waa in fact made and re- 
corded, it seems to the court that the défendant, under those circum- 
stances, and in an action of this character, cannot be allowed to ques- 
tion the title of the complainant to the patent upon this ground, and 
the weight of the authorities supports this view. The apparent con- 
flict in the décisions may be somewhat reconciled by ascertaining 
whether the suits in which they were rendered grew ont of contracta 
or out of torts^ as in the former case they may approach nearer the 
line where the act of congress might operate upon them than in the 
latter. Chief upon one side of the question are the décisions in the 
cases of Strait v. Harrow Co. (C. O.) 51 Fed. 819; Edison Electric 
Light Co. V. Sawyer-Man Electric Co., 3 C. C. A. 605, 53 Fed. 598; 
Soda-Fountain Co. v. Green (C. C.) 69 Fed. 334; Saddle Co. v. Troxel 
(C. C.) 98 Fed. 620. And upon the other side are the cases of Harrow 
Co. V. Hench, 27 C. C. A. 349, 83 Fed. 36, 39 L. K. A. 299; Id. (C. C.) 
76 Fed. 667; Harrow Co. v. Quick (C. C.) 67 Fed. 130. The first of 
the last three cases named, it will be observed, was one in which a 
portion of the eontract was sought to be enforced by certain of the 
parties to the illégal combination, and the court doubtiess thought 
(though it does not very clearly appear from the opinion precisely 
what relief had been involied) that, as their eontract was vicions, it 
would leave the parties as it found them, and décline to enforce the 
agreement. But it is conceived that very différent principles would 
apply to parties who sought to enforce portions of the vicions eon- 
tract from those which would apply to a case like the one before us. 

But, whether thèse views of the court are correct or not, there are 
certain rules of pleading which apply to paragraph 3 of the answer 
which must control the action of the court upon the exceptions, be- 
cause its allégations are too vague and inexplicit, even if another view 
should be taken of the main question argued upon the exceptions. 
The paragraph in no way states who are in the combination with the 
complainant in the agreement characterized as unlawful. Such a 
défense, if maintainable, should very explicitly and exactiy show how 
the complainant is an unlawful association, giving ail the necessary 
particulars, in order that the complainant can know precisely what it 
is to meet, and so that the court can détermine whether ail the rights 
of the complainant to protect its claim to a patent hâve been forfeit- 
ed, ipso facto, the entering into such an association; and the aver- 
ments pf the answer should be made in such clear terms as to show 
that the défendants, under the law and upon the facts they state, 
can thereby defeat an action against them which might otherwise be 
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meritorious. The court should take nothing for granted in such. a 
case, and the pleading should disclose fuUy and in détail not only 
that the combination was made after July 2, 1890, but ail the facts 
necessary to show the illegality of the association. And the fact 
that the complainant is a corporation organized under the laws of a 
State may make thèse requirements ail the more exacting and em- 
phatic. 

The initial statements in the paragraph, being mère déniais, are 
sufflcient; but from either point of view the court is of opinion that 
the exceptions to the third paragraph of the answer should be al- 
lowed so far as they apply to those parts of the paragraph beginning 
with the words, "But, upon information and belief, thèse défendants 
aver that the complainant, the Otis Elevator Company, is a corpora- 
tion or association created by the owners of several distinct patents 
relating," etc., and continuing to the close of the paragraph. An or- 
der can be prepared accordingly. 



PIAGET NOVELTY 00. v. HEADLBY et aL 

(Circuit Court, S. D. New York. February 4, 1901.) 

L Patents— Assignmbnt—Vai,iditt. 

Where a joint owner of a patent asslgns hls joint Interest therein, and 
the assignment recites the considération as paid. If it was not pald that 
faet would not Invalidate the assignment as to those who should deal 
with the assignée on the faith of It. 
8. Same. 

Where an Instrument récites that the subscrlber assigna hls entlre in- 
terest in a "truab-shaped bank" manufactured under certain patents, 
and writes at the same time to one having the right to manufacture un- 
der such patents on payment of a royalty that he must thereafter pay the 
royalty to the assignée named, It constitutes an assignment of the patent. 
8. Same — Inpringembnt. 

Headley's patent No. 379,534, for a toy reglsterlng savlngs bank, held 
Infringed as to the thlrd clalm. 
4. Same. 

Headley's patent No. 384,523, for a coin réceptacle and reglster, held 
not infringed as to Its fifth clalm. 

In Equity. 

Clifton V. Edwards, for plaintiff. 
William Houston Kenyon, for défendants. 

WHEELER, District Judge. This suit is brought upon two pat- 
ents,— one. No. 379,534, dated March 13, 1888, and granted to the 
défendant Headley, assignor of one-half to William G. Horton, for a 
toy registering savings bank; and the other, No. 384,523, dated June 
12, 1888, and granted to both, for a coin réceptacle and register. J. 
Toler Sons & Co. made banks under thèse patents for the plaintiff, 
and paid royalties to Headley. He executed and delivered thia in- 
strument: 

"Newark. N. J., June 7th, 1893. 

"In considération of the sum of two hundred & flfty doUs. to me In hand 
paid, I do hereby, this 7th day of June, 1893, assign my entlre rlght, tltle, 
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& Inst. to William G. Horton in the trunk-shaped bank mfgrd. under pats. 
No. 3T9,534, of Mch. 13, '88, and No. 384,523, of June 12, '88. 

"Elwood Headley." 

At the same time he wrote to J. Toler Sons & Co. that he had as- 
signed, in the words of the assignment, to Horton, and added, "This 
will hereafter necessitate you paying the Piaget Co. royalty over to 
him instead of me." 

Horton regularly assigned thèse and other patents to Henry V, 
Piaget November 2, 1899, and Piaget to the plaintiff January 2, 
1900. This suit appears to hâve been commenced January 13, 1900. 
The défendants are partners, and they insist that no considération 
was paid to Headley for the assignment to Horton, whereby it was 
inoperative, and that by its terms it does not cover the patents, but 
only the trunks, leaving a half interest in Headley, entitling him to 
use them. The assignment recites the considération as paid. If it was 
not paid, it would be a subject of reckoning between them, and the 
fact that it was not would not invalidate the assignment as to those 
who should deal with Horton on faith in it, if it would as to Horton. 
That the patents were what was intended to be assigned is clear 
from Headley's testimony, where he says Horton "stated if I would 
tum over to him the two '88 patents," etc., that he "considered the two 
'88 patents worthless," and told Horton so, and made out the paper. 
And the letter to J. Toler Sons & Co. shows that what would be- 
continuing to bring a royalty was intended, which would be the 
patents, as they were what "will hereafter necessitate you paying 
the," royalty to Horton. This was a practical and simultaneous 
construction of the instrument by Headley given out to J. Toler Sons 
& Co., connected by opérations under the patents with the plaintiff. 
Headley was the grantor in the assignment written by him, and it 
is to be taken more strongly against him than against the grantee 
and his assigns. By the transaction he appears to hâve transferred 
the équitable title to his share of the patents, and to hâve deprived 
himself of the right to set it up in défense to a suit in equity upon 
the patents. 

The only further question now to be considered relates to the 
construction and infringement of the claims relied upon. They are 
for, in the first patent: 

"(3) The combination, with a money réceptacle provided with an Indicat- 
ing dial or dials and mechanlsm, substantially as described, for indicating the 
exact money value of deposited coins, of a door or loeking mechanlsm and 
Interlocliing devices whereby entrance to the réceptacle can only be had after 
a definite amount of money bas been deposited, substantially as set forth." 

In the second: 

"(5) In a registerlng apparatus, the combination of the dials comprising 
the plate, D, having the bent lugs, and the interiorly and exteriorly flanged 
rings, Di, D2, substantially as described." 

The third claim of the flrst patent does not seem to be so much 
for a machine as for a manufacture. It is for a money réceptacle 
having dials indicating the amount of coins deposited in it, and a 
door that cannot be opened till a definite amount has been deposited. 
The défendants' brief says: 
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"If the daim means the comblnatlon of any klnd of Indicating mechanism 
with a door and Interloeklng mechanism wliereby the door Is locked until the 
Indicating mechanism completed Its cycle of motion and Is then unloclied. 
then défendants' device Infringes." 

This patent, in respect to thîs claim, is like Bell's second télé- 
phone patent. Téléphone Cases, 126 U. S. 1, 8 Sup. Ct. 778, 31 L. 
Ed. 863. The fifth claim was for: 

"(5) The method of, and apparatus for, transmitting vocal or other sounds 
telegraphlcally, as hereln described, by eausing electrical undulations similar 
in form to the vibrations of the air accompanylng the said vocal or other 
sounds, substantially as set forth." 

Of this the court, through Mr. Chief Justice Waite, at page 572, 
126 U, S., page 802, 8 Sup. Ct., and page 1002, 31 L. Ed., said: 

"The patent Itself Is for the mechanieal structm'e of an electric téléphone 
to be used to produce the electrical action on whlch the first patent rests. 
The third claim is for the use in such instruments of a diaphragm made of a 
plate of iron or steel, or other material capable of inductive action; the fifth, 
of a permanent magnet, constructed as described, with a coll upon the end 
or ends nearest the place; the slxth, of a sounding box as described; the sev- 
enth, of a Speaklng or hearing tube, as described, for conveying the sounds; 
and the elghth, of a permanent magnet and plate combined. The claim is 
not for thèse several things in and of themselves, but for an electric télé- 
phone in the construction of which thèse things, or any of them, are used. 
Hence the flfth claim Is not anticlpated by the Schellen magnet, as was de- 
cided in the Molecular Oase below. The patent is not for the magnet, but 
for the téléphone, of which it forms but part." 

Upon that authority, and the statement of the position of the de- 
fendants quoted, they appear to infringe this third daim. Of course, 
there could be new and patentable mechanism constituting the fea- 
tures of this manufacture. The flfth claim of the second patent 
now hère in controversy is for such an improTcment. The first pat- 
ent showed mechanism which would bring the indicating dials cor- 
rectly showing the contents into view, and holding the door till the 
required amount should be reached. This fifth claim is for différent 
mechanism for that purpose, and the défendants' structure mechan- 
ism différent from either. The défendants' mechanism appears to 
hâve a part, but not ail, of the éléments of the combination of that 
claim, and so, on familiar principles, does not appear to hâve the 
same combination. The claim is so spécial and narrow that there 
does not seem to be room for making out équivalents from the dif- 
férent arrangement. Eailway Co. v. Sayles, 97 U. S. 554, 24 L. Ed. 
1053, In this view, that claim is not made to appear to be infringed. 
Decree for plaintifÉ on third claim of first patent and for défend- 
ants on fifth claim of the second patent. 
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PAXTON et al. ▼. BBINTON et al 

(Circuit Court, E. D. Pennsylvanla. Februaiy 26, 1901.) 

No. 26. 

1. Patents— Construction of Claims. 

A clause In a speciflcation of a patent whlch was clearly Intenaea to 
relate to one clalm of the patent only, and was so understood by the 
patent office, cannot be construed as a limitation of the otber claims. 
a Bamb— Infkingbment— Knitting Machines. 

The Paxton and O'Neill patent, No. 521,218, for a fashioning device 
for circular knltting machines, construed, and Jield not anticipated and 
valid. Claims 1, 2, 3, and 4 also held infringed. 

In Equity. Suit for infringement of a patent. On final hearing. 

Fraley & Paul, for complainants. 

John E. Nolan and Joshua Pusey, for respondents. 

DALLAS, Circuit Judge. The bill of complaint allèges infringe- 
ment of the flrst four claims of patent No. 521,218, dated June 12, 
1894, issued to John B. Paxton and Ellis I. O'Neill, for "fashioning 
device for circular knitting machines." Thèse claims are as f ollows : 

"(1) The combination with the needle cylinder, the cam cylinder, and 
actuating mechanism for said cam cylinder, of a rotatable needle shlfter, ca- 
pable of movement in the direction of its axis of rotation, and actuating 
mechanism arranged with référence to said needle shifter, substantially as 
set forth, whereby movement of the needle shifter In a direction coïncident 
■with said axis is derived from the rotation caused by engagement with and 
passage by the needle hub. (2) The combination with the needle cylinder, 
the cam cylinder, and actuating mechanism for said cam cylinder, of a ro- 
tatable needle shifter, capable of morement in the direction of its axis of 
rotation, and a cam havlng an incline arranged with relation to said needle 
shifter, substantially as set forth, whereby movement of the needle shifter 
in the direction of said axis is derived from the rotation caused by engage- 
ment with and passage by the needle hub. (3) The combination with the 
needle cylinder, the cam cylinder, and actuating mechanism for said cam 
cylinder, of a post carried by the cam cylinder, a needle shifter mounted to 
rotate and slide longitudinally on said post, a cam having an incline arranged 
with relation to said needle shifter, substantially as set forth, whereby slld- 
ing movement of the needle shifter upon the post is derived from its rotation 
thereon, and vice versa, and a spring normaliy tending to throw the needle 
shifter in a direction opposite to the cam incline. (4) The combination with 
the needle cylinder, the cam cylinder, and actuating mechanism for said cam 
cylinder, of a post carried by the cam cylinder, a needle shifter mounted to 
rotate and slide longitudinally thereon, a cam having an incline arranged 
with relation to said needle shifter, substantially as set forth, whereby slid- 
ing movement of the needle shifter upon the post is derived from its rotation 
thereon, and vice versa, and means, substantially as set forth, whereby said 
needle shifter may be secured in différent relations to the needle cylinder to 
throw the shifting devices into or ont of operative position." 

The only défense that has been urged is that "in view of the prier 
state of the art, and of certain statements in the nature of disclaim- 
ers contained in the patent, the claims must receive a very narrow 
construction to be valid at ail, and, so construed, the défendants' 
structure does not infringe"; and the controlling question appears 
to be whether the claims in suit should be so construed as to cover 
only those structures in which the "actuating mechanism" (flrst claim) 
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and "cam having an incline" (second, third, and fourth claims) are 
indépendant of the cam -wall. That no such limitation is expressed 
seems to te conceded, and, I think, is manifest. Does the patent, 
when read as a whole, or the prior state of the art, call for its im- 
position ? 

1. I understand, from the testimony of the défendants' expert and 
the argument of their counsel, that their contention respeeting the 
effect of the patent itself is based upon the fact that the spécification, 
which is referred to in each claim, contains this statement: 

" "By entirely cuttlng away the cam wall upon each side of and adjacent to 
the knitting cams we ohtaln a twofold advantage of not only providing the 
requlred space for the necessary adjustment of the cam bases and cam tops 
just mentloned, but avoid frlctlonal engagement between the wall of the cam 
cylinder and the needle-lifting and needle-depressing arms. Where, as in 
some cases, the wall of the cam cylinder Is slotted, and the faces of the slots 
are made to act as bearing surfaces for the actuation of the needle-lifting 
and needle-depressing devices, the wear o£ the bearing surfaces is liable to 
seriously Interfère with the proper action of the parts; for it is, of course, 
essentlal that the bearing surfaces shall be tnie, and, as far as possible, per- 
manent. In our Invention the bearing surfaces which co-operate with the 
needle-lifting and needle-depressing arms are Indépendant of the cam wall, 
easlly replaceable, and readlly adjustable." 

If this clause of the spécification had been intended as a disclaimer 
or a narrowing description, afïecting ail the claims of the patent, it 
would scarcely be possible to avoid accepting the défendants' position. 
But it was not so intended. It was not included in the application 
as originally presented, and it had not been inserted at the time the 
claims in controversy were allowed. The only presently material 
point that was made by the patent office respected the sixth claim, 
which was expressly and distinctly lùnited as the défendants contend 
the first four claims should be construed to be; and to that particular 
claim the language under considération especially referred and was 
peculiarly applicable. Therefore it ought not now to be related to 
the first four claims, because it is plain from the whole transaction 
that when it was inserted the parties inserting were looking only 
to the sixth. Eeece Buttonhole Mach. Co. v. Globe Buttonhole Mach. 
Co., 10 C. C. A. 194-203, 61 Fed. 95&-967; Heap v. Greene, 34 C. C. 
A. 86-88, 91 Fed. 792-794. When the patent office rejects a claim on 
its merits, or requires amendment as a condition of allowance, and 
its action is acquiesced in, the applicant is precluded from afterwards 
asserting any construction which is not in accordance with the terms 
upon which it thus appears that his patent was granted and accepted. 
But, "to be estopped by the action of the patent office, the patentée 
must be shown to hâve surrendered something which he now claims, 
in order to obtain that which was allowed." This familiar principle 
was declared in Bundy Mfg. Co. v. Détroit Time-Register C5o., 36 C. 
C. A. 375-394, 94 Fed. 524-543; and the décision of Judge Wheeler 
in Roemer v. Peddie (C. C.) 27 Fed. 702, cited for défendants, does not 
départ from it. It is clear from what has been said that notbing 
whatever was surrendered in order to obtain any of the claims which 
are now sued on ; and that the part of the spécification thus far re- 
ferred to was not intended to limit those clahns is made further ap- 
parent by its concluding portion, in which it is said; 
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"Upon a considération of the types of our Invention descrlbed In the fore- 
going spécification, it will be obvions tbat ttiey ail hâve In common a char- 
acteristic principle of opération, viz. that a rotatable arm, 80 mounted as to 
be free to move in a direction eoincidlng with the axis of Its rotation, Is com- 
bined with gulding devices which compel such movement in the direction of 
the axis of rotation whenever the arm is rotated. We thus obtain the needle- 
shifting action by a movement 'which is the derivative of the rotation of the 
arm cansed by Its engagement with the needle hub in the act of passing by 
the same. While, therefore, we hâve specified the preferred methods of ef- 
fecting this derivative movement, we do not limit ourselves to the use of the 
spécifie devices shown for effecting it, the only essential being that there 
shouid be in combination with a rotatable arm, havlng the capacity to move 
in the direction of its axis of rotation, mechanism which is capable of modify- 
ing what otherwise would be a mère movement of rotation, and obtaining a 
résultant movement in what may be appropriately termed a 'spiral path.' 
* * * So far as we are aware, we are the flrst to combine a rotatable 
shifter, havlng a capacity for movement in the direction of its axis sufficient 
to be operative for shiftlng purposes, with actuating devices whereby the 
necessary résultant movement is obtained." 

Tliis language needs no interprétation. It plainly shows tbat 
tliough the applicant limited one of his claims, not hère involved, he 
had no thought of putting the same limitation upon ail of them. If 
such had been his intention, his expressly limited claim would hâve 
been superfluous; and, if the patent office had so understood his ap- 
plication, the presumption is that it would not hâve allowed that 
claim. 

2. Complainants' counsel concède that prior to the invention in 
question there had been devices for narrowing, and in turn wideniug, 
a fabric in course of knitting, by throwing the end needles, for the 
time being, one at a time, out of operative position, to narrow; and 
similarly to return them to that position, to widen. But they insist 
that the prior art discloses nothing which calls for the restrictive con- 
struction of the claims in suit which the défendants invoke; and, in 
my opinion, the proofs sustain this contention. The complainants' 
expert testified: 

"I hâve carefully examined the Salisbury patent referred to, and I do not 
find therein any device which is intended to effect a fashioning opération, or 
any device which could be used for that purpose." 

After investigation of that patent, and of the other évidence with 
respect to it, I adopt this statement, and I think it sufficiently dis- 
poses of the patent to which it relates. The Himer patent shows a 
construction which is seemingly more like that of the présent one, but 
it essentially differs from it It does not effect a movement of the 
needle shifter in a direction coïncident with its axis, caused by an 
engagement with the needle hub. It may be conceded that, as tes- 
tifled by défendants' expert, it might be so altered as to do this, but 
the change which he admits would be necessary would quite trans- 
f orm the Hirner organism, and introduce a mode of action which Hir- 
ner certainly did not hâve in mind or suggest to any one else; and 
the question is, not what can be doue now, but what was disclosed 
then. Several other patents hâve been adduced by the défendants, 
but they need not be discossed in détail. Taken separately or to- 
gether, they, for the présent purpose, add nothing to the Salisbury 
and the Hirner, which appear to be mainly relied upon. Considéra- 
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tion of ail the évidence has convinced me tLat the especial means 
deviscid by Paxton and O'Neill for effecting the f ashioning opéra- 
tion were new and original witli tàem, and nothing lias been shown 
wbich, in my judgment, would warrant the court in holding that the 
Bcope of their invention was not co-extensive with the terms of thpir 
claims. 

Other points hâve been argued, but I deem their discussion unnec- 
essary. Enough has been said to show that the complainants are en- 
titled to a decree, and such decree may be prepared, and, if requisite, 
submitted for settlement 



AMERICAN METALLIO CUSHION CO. v. GARDINBR. 

(Circuit Court, D. Massachusetts. March 13, 1901.) 

No. 1,192. 

Patents— Inpringemknt—Mbtallic Pillows. 

Vogler patents, No. 11,514, No. 11,508, and No. 562,940, relating gener- 
ally to metallic pillows or cushions, composed of spring wires, taking the 
place of feathers, hair, or other soft materials, cover a new and useful 
invention, which has not been anticipated, and are infringed by a couch 
In substantial imitation thereof; the différences that exist relating mere- 
ly to détails of construction. 

In Equity. 

Charles F, Perkins, for complainant. 
Edward 0. Cooke, for défendant. 

COLT, Circuit Judge. The subject-matter of this suit is three let- 
ters patents issued to the complainant, assignée to the inventor, Wil- 
liam Vogler: No. 11,514, reissued November 19, 1895; No. 11,508, 
reissued October 15, 1895; and No. 562,910, granted June 30, 1896. 
Eeissue No. 11,508 is for an improvenient on the device covered by 
reissue No. 11,514. Its earlier date arises from the fact that the ap- 
plications for both patents were pending in the patent oflQce at the 
same time. The Vogler patents relate generally to a metallic pillow 
or cushion composed of spring wires, which take the place of feathers, 
hair, or other soft material commonly used. Reissue No. 11,514 cov- 
ers broadly the invention. This patent describes a metallic cushion 
composed of a séries of spring wires assembled closely together and 
located in a vertical plane. Each wire is bent between its ends, and 
forms a coll. The upper arms of the spring wires form the top of the 
cushion, and the lower arms support the cushion. The coils in the 
bends give a résilient effect to the upper arms. The frame consists 
of a wire extending through the coils for the purpose of supporting 
the wires in position and to secure them together. The frame is ca- 
pable of yielding by one portion sliding upon the other, so that the 
structure as a whole is self-sustaining, yields to pressure applied, and 
then résumes its normal shape when the pressure is removed. The 
third claim states the invention as follows: 

"In a pillow or cushion, a séries of spring wires bent between the ends 
thereof, and an expansible frame to which said spring wires are directly con- 
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nected, located In said bends, and adapted to expand to the movement of said 
wires upon the compression thereof tinder the action of welght upon said 
pillow or cushion." 

Eeissue No. 11,508 is for an improvement on this device. It con- 
sists of a seat or cushion composed essentially of a séries of wire 
springs bent between the ends thereof, the upper free ends of the 
wires being attached to a flexible support, and the lower ends at- 
tached to a fixed support; and, further, of an elastic or flexible sup- 
port located in the bends of the spring wires, and forming a flexible 
end for the cushion of the seat. The third Vogler patent. No. 562,- 
940, is for a further improvement, the principal feature of which is 
a set of auxiliary springs used to assist the main springs in raising 
the depressed portion of the cushion when the weight is removed 
therefrom. The metallic cushion described in the Vogler patents 
seems to be new and useful. There is nothing in the prior art, as dis- 
closed in the présent record, which shows an anticipation, or which 
limits the scope of the patents to the précise form of the device de- 
scribed. They are entitled to a fairly broad construction. The de- 
fendant's couch is a substantial imitation of the Vogler structure in 
ail its essential features. Such différences as exist relate to détails 
of construction or to the employment of well-known équivalents. In 
my opinion, the defendant's device infringes some of the claims of 
each of the three Vogler patents, — the 3d, 4th, and 5th claims of pat- 
ent No. 11,514; the 6th, 7th, 8th, 9th, 12th, 13th, and 14th claims of 
patent No. 11,308; and the 9th, 27th, 28th, and 46th claims of pat- 
ent No. 562,940, — and a decree may be drawn accordingly, Decree 
for complainant 



L. E. WATERMAN CO. V. PAEKEB PEN CO. 

(Circuit Court of Appeals, Third Circuit. March 22, 1901.) 

No. 23. 

FEDERAL Courts— Patent Infringbmknt— Fobeign Corporation— Pbocess 
— Service- Vacation — Final Order— Appeal. 

Act Cong. March 3, 1897 (29 St. 695), deflning the jurisdiction of United 
States circuit courts in patent cases, provides that suit may Vie brought in 
any district in which the défendant shall hâve committed acts of in- 
fringement and hâve a regular and establlshed place of business. Held, 
that where It dld not appear from an order sustainlng a motion to set 
aside process served on a forelgn corporation in an action for Infrlnge- 
ment of patent, on the ground that the place where it was served was 
not defendant's place of business, that défendant dld not hâve a place 
of business within the district In which the suit was brought, the order 
vacating the service was not a final décision or decree from which an 
appeal would lie to the circuit court of appeals. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

Fred C. Hanford, for appellant. 
Wm. B. Whitney, for appellee. 

Before GEAY, Circuit Judge, and BRADFORD and McPHEESON, 
District Judges. 
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BKADFOED, District Judge. The matter before us for déci- 
sion is a motion to dismiss the appeal of tiie L. E. Waterman Com- 
pany from an order of tbe circuit court for tlie eastern district of 
Pennsylvania setting aside the service of a subpœna ad respond- 
endum, in a suit brouglit by tliat company against The Parker Pen 
Company, the appellee. 100 Fed. 544. The bill charges infringement 
of certain letters patent owned by the complainant for improvements 
in fountain pens, and contains the usual prayers for profits, damages 
and an injunction. The Waterman company is a corporation of New 
York and the Parker company is a corporation of Wisconsin. The 
second paragraph of the stating part of the bill contains the follow- 
ing aveiTOents: 

"The sald défendant bas, and at ail the tlmes herelnafter mentioned had, 
a Tftçfular and establlshed place of business In the City of miladelphla, State 
of Pennsylvania, and Eastern District of Pennsylvania, and the aets of in- 
fringement hereinafter complalned of, or some of them, were committed in 
said Olty of Philadelphia, State of Pennsylvania, In the Eastern District of 
Pennsylvania." 

The marshal made return on the subpœna he had served the same 
on the Parker company in Philadelphia "at the place of business of 
said company, in the National Export Exposition, by giving a true 
and attested copy thereof to William A. Schacht, agent in charge, and 
making known the contents of same to him." The défendant subse- 
quently caused a spécial appearance to be entered for it "for the pur- 
pose, and only for the purpose, of objecting to the jurisdiction of this 
court," and thereafter the defendant's solicitor, pursuant to due no- 
tice, submitted a motion supported by aiiftdavits for an order vacating 
and setting aside the service of proeess upon the défendant in this 
and another suit between the same parties. The motion was grant- 
ed; the order being as follows: 

"And now, this 16th day of February, 1900, on motion of counsel for the 
défendant, it is ordered that the service of proeess in each of thèse cases 
be vacated and set aside." 

From this order the présent appeal was taken. The motion to 
dismiss is based on two alternative grounds, namely, (1) that the 
order was not a final décision or decree from which an appeal would 
lie, and (2) that, if it should be held a linal décision or decree, the 
case is one in which the jurisdiction of the circuit court was in issue, 
and an appeal would lie only to the suprême court. Under the pro- 
visions of the act establishing the circuit courts of appeals, as it stood 
at the time this appeal was taken and now stands, save in certain 
excepted cases with which we are not hère concerned, an appeal lies 
to this court only from a "final décision" of the lower court. This 
phrase means a final decree or a final judgment, as the case may be. 
We do not regard the order appealed from either in form or in sub- 
stance as a final decree. The précise question involved in the déci- 
sion of the motion for the order is clearly indicated by the following 
language of the learned judge below: 

"This return Is not eonclusive of the question whether the place to which 
It refers vs^as or was not a regular and establlshed place of business of the 
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défendant; and if it was not In fact such a place, no valld service bas been 

made." 

The point before tlie court below for détermination was whether 
tiiere had been a valid service of the subpœnà, and it was held that 
such service had not been efEected for th« reason that the space occu- 
pied by the défendant in the National Export Eixposition in Phila- 
delphia was not a regular and established place of business of the 
défendant, and therefore service could not validly be made on 
Schacht, who was in charge of such space. The learned circuit judge 
evidently did not consider the décision of the motion before him as 
necessarily a final disposition of the suit. If he had taken that view, 
it is fair to assume that the order setting aside would hâve been fol- 
lowed by or incorporated in a decree dismissing the bill. The act of 
March 3, 1897, entitled "An Act Deflning the jurisdiction of the 
United States circuit courts in cases brought for the infringement of 
letters patent" (29 Stat. 695), provides as follows: 

"That in suits brought for the infringement of letters patent the circuit 
courts of the United States shall bave jurisdiction, in law or in equity, in the 
district of which the défendant is an inhabitant, or in any district in which 
the défendant, whether a person, partnership, or corporation, shall hâve 
committed acts of infringement and bave a regular and established place of 
business. If such suit is brought in a district of which the défendant is not 
an inhabitant, but in which such défendant bas a regular and established 
place of business, service of process, summons, or subpœna upon the défend- 
ant may be made by service upon the agent or agents engaged in conducting 
such business in the district in which suit is brought." 

The bill does not state that the défendant had only one regular 
and established place of business in PMladelphia, and that such place 
was in the 2îational Export Exposition. The exposition is not men- 
tioned in the bill. The averment is that the défendant had a regular 
and established place of business in Philadelphia, and that acts of 
infringement had been committed by the défendant in that city. It 
by no means follows that, because the défendant had not such a place 
of business in the exposition, it might not hâve had one or more such 
places of business elsewhere in Philadelphia; nor are we ready to 
hold that because one writ of subpœna in this case bas proved inef- 
fectuai valid service of another may not be made. We therefore do 
not regard the order appealed from as in any sensé a final decree 
either in substance or in form. This conclusion is supported by the 
authorities. In re Grossmayer, 177 U. S. 48, 20 Sup. Ct. 535, 44 L. 
Ed. 665; Ex parte SchoUenberger, 96 U. S. 369, 24 L. Ed. 853. But 
it is unnecessary further to pursue this line of discussion; for the 
appellant is confronted with a dilemma fatal to this appeal. From 
a final decree of a circuit or district court on a question of juris- 
diction, whether of the cause or of the person, the appeal lies di- 
rectly to the suprême court, and this court is without jurisdiction to 
entertain it Shepard v. Adams, 168 U. S. 618, 18 Sup. Ct. 214, 42 
L. Ed. 602. The order of the court below setting aside service of the 
subpœna was either a final decree or it was not. If it was not, no 
appeal lay to this court. If it was, this court is without jurisdiction 
in the premises, the appeal lying only to the suprême court In nei- 
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ther aspect of the case can the appeal bè sustained. The motion to 
dismiss is granted. 

J. B. McPHERSON, District Judge. I concur in the resuit reached 
in the opinion of the majority of the court, but I would dismiss the 
appeal upon the ground that the jurisdiction of the circuit court was 
directly iu question, and, therefore, that the appellant's remedy should 
hâve been sought in the suprême court of the United States. My 
reasons are as follows: 

The Parker Pen Company was an- exhibitor at the National Ex- 
port Exposition, — a commercial fair held in the city of Philadelphia 
during part of the year 1899, — and occupied a small space in one of 
the buildings used by the exposition. During the fair the Pen Com- 
pany sold several fountain pens to one person, at least; and this sale, 
it is alleged by the complainant, infringed certain letters patent now 
belonging to the Waterman Company, The complainant therenpon 
filed a bill in equity in the circuit court for the Eastern district of 
Pennsylvania, averring that the défendant had a regular, established 
place of business in the district, and caused the subpœna to be served 
iipon William Schacht, who was asserted to be the agent conduct- 
ing such business. The défendant is a corporation of the state of 
Wisconsin, and this action was broua;ht in the state of Pennsylvania 
by virtue of the act of 1897 (29 Stat. 695; 2 Supp. Kev. St. p. 615). 
This statute enlarges the jurisdiction of the circuit courts by provid- 
ing that suits at law or in equity for the infringement of letters pat- 
ent may be brought in any district in which acts of infringement bave 
been committéd, and in which, also, the défendant has a regular and 
established place of business, although he may not be an inhabitant 
of such district. When the suit is brought in a district of which the 
défendant is not an inhabitant, but in which he has a regular and es- 
tablished place of business, service of the summons or of the sub- 
pœna may be made upon the agent conducting such business in the 
district in which suit is begun. After the service of the subpœna in 
the présent case upon William Schacht, an appearance was entered 
for the défendant "for the purpose, and only for the purpose, of ob- 
jecting to the jurisdiction of this court"; and shortly thereafter the 
défendant moved to vacate and set aside the service, supporting the 
motion by a direct attack upon the jurisdiction, on the single ground 
that the défendant did not hâve a regular and established place of 
business within this district. It was not asserted that any other 
place of business than the Export Exposition was in question, and in 
point of fact, as the affldavits show, ho other place was in contro- 
versy. The defendant's afifldavits averred — and there was no déniai 
of the averment — not merely that the place of exhibition was not a 
regular and established place of business, but that the défendant had 
no such place Of business ariywhere in the district. The learned judge 
of the circuit court considered thèse affldavits, and sustained the mo- 
tion, in an opinion to be found in 100 Ped. 544, setting aside the 
service of the subpœna. Prom this order the présent appeal is taken, 
and the defendant's motion to dismiss is supported by the argument 
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that the jurisdiction of the circuit court was the only matter at issue 
before that tribunal, and therefore that the appeal should hâve been 
takén directly to the suprême court of the United States. It is con- 
ceded by the complainant that, if the jurisdiction of the court below 
was the point at issue, the motion to dismiss must prevail (TJ. S. v. 
Jahn, 155 U. S. 109, 15 Sup. Gt. 39, 39 L. Ed. 87); and the matter 
for our considération, therefore, is whether the jurisdiction was in 
issue, and was finally determined by the order setting the service 
aside. 

Upon this point I entertain no doubt. It seems clear to me that 
the jurisdiction of the circuit court was directly and completely ques- 
tioned by the motion to set aside the service of the subpœna on the 
ground that the défendant had no regular and established place of 
business in the district. It was not simply a particular place of busi- 
ness that was put in issue, but the broad assertion was made that 
there was no regular and established place of business whatever to 
be found in the district. The right of the court to entertain the com- 
plainant's bill depended in a material part upon the fact that the 
défendant had such a place of business in the district; for, if this 
fact did not exist, the act of 1897 did not apply, and the suit could not 
be brougbt in the state of Pennsylvania. It is manifest that the 
question of jurisdiction might be raised at any stage of the proceed- 
ing, and I lïiink it might be brought to the attention of the court, 
either by plea or upon final hearing, or, as it was brought in the 
présent case, by a motion to set aside the service of the subpœna. 
In my opinion, the form in which the matter is brought before the 
court is not of controUing importance. If the substance of the in- 
quiry, whatever the form may be, is concerning the jurisdictional 
fact whether the défendant has a regular and established place of 
business within the district, then, unquestionably, as it seems to me, 
the jurisdiction of the court is at once brought into question, and a 
décision of the inquiry must either sustain or refuse to sustain the 
right of the court to hear and détermine the suit. If the motion 
should be to set aside the service upon the ground that it has been 
irregularly made, or that the person upon whom service was made is 
not such an agent as is contemplated by the statute, other questions 
might arise, to which no attention need now be paid; but when the 
service is directly attacked upon the ground that the right to make it 
never existed, because the complainant never had a right to file the 
bill, for the reason that the défendant had no regular and estab- 
lished place of business within the district, a direct attack is thereby 
made upon the jurisdiction of the court, and a décision setting aside 
the service upon the ground thns set up décides the right of the court 
to hear and détermine the controversy. Service cannot be made upon 
an agent unless the défendant has a regular and established place of 
business within the district, and, as already said, this is also a nec- 
essary prerequisite to the right to begin the suit, 

The fact that the circuit court did not dismiss the bill is not ma- 
terial. Having determined that it had no jurisdiction, it might hâve 
made such an order, but the ground of its décision is not altered by 
i07BV-10 
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the fact that no decree of dismissal has yet been entered. The cases 
of Fairbank v. Eailway Co., 4 G. C. A. 403, 54 Fed. 420, 38 L. E. A. 
371, and American Cereal Co. v. Eli Pettijohn Oereal Oo. (0. C.) 70 
Fed. 276, are obviously net in point. 

For the f oregoing reasons, I am of opinion that the présent appeal 
should hâve been taken directly to the suprême court of the United 
States, and upon this ground I agrée that the appeal should be dis- 
missed. 



THE MERIDA. (two cases). 

(Circuit Court of Appeals, Second Circuit. .lanuary 22, 1901.) 

Nos. 12, 13. 

Shipping— Cargo Damages— Liability of Shipownkrs. 

A cargo of hides and similar articles sbipped from South American 
ports to New York was found at the conclusion of an unusually long 
voyage, during warm weather, to be serlously damaged from decay. The 
bills of lading recited that the cargo was received In apparent good order 
and condition. The cargo owners alleged that the damage was caused 
by sea water entering the ship through some defect or unfitness, or by 
want of proper care, whlle the défense was that the Injury resulted 
from sweating, beat, or natural decay, or from latent defects or damp- 
ness existlng prier to shipment. The voyage was without storms or 
unusual weather. HeM, upon a considération of ail the évidence, that 
there was no damage by sea water through any leaks or imperfection of 
the ship, which was shown to be In good condition and thoroughiy equip- 
ped for the removal of àny accumulation of water In the bilges, which 
nothing In the circumstances of the voyage rendered excessive; that the 
damage "was due either to an excès» of moisture in the cargo before 
shipment, which produced the decay during the long voyage, or to an 
accumulation of water in the bllges because of their not havlng been 
given proper attention by reason of the sickness and death of three of 
the englneers from yellow fever during the voyage, in which case the 
fallure to use the pumps was a fault In the management of the vessel, 
for which the owners were exempted from Ilability by section 3 of the 
Harter act. 

Appeals from the District Court of the United States for the South- 
ern District of New York. 

Two libels were brought in the district court for the Southern dis- 
trict of New York against the steamship Merida to recover the dam- 
ages sustained to consignments of hides and baies of horse hair and 
glue stock shipped to the différent libelants on the steamship in May 
and June, 1898, and arriving in New York in a damaged condition 
on July 22, 1898. The libels were tried together upon one record, 
and were dismissed. Each libelant appealed to this court. 

Charles C. Burlingham, for appellant United States Leather Co. 
Wilhelmus Mynderse, for appellants Wilder and others. 
J. Parker Kirlin, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. In May, 1898, at Buenos Ayres, the 
steamship took on board 2,000 hides shipped to Weil Bros., which 
were stowed in the "spare bunker," — a part of No. 2 lower hold par- 
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titioned off by a temporary wooden bulkliead, and sometimes used for 
carrying coal. At Kosario, from June 2d to June àth, the steamer 
took on board 19,928 hides sMpped to the United States Leather Com- 
pany, whicli were stowed for the most part in No. 2, while a few were 
stowed in No. 3, and also took 2,500 hides of 0. Moench & Son, which 
were stowed in No. 3, ail in the lower hold. At Montevideo, on June 
7th, the steamer took 20,000 hides consigned to the leather company, 
10 baies of horse hair and 141 baies of glue stock consigned to Enos 
Wilder, and 2,088 hides and 13 baies of horse hair consigned to Oel- 
richs & Co. The Montevideo hides, glue stock, and hair were stowed 
in No. 2 and No. 3, — some in the lower hold and some in the be- 
tween-decks. Upon reaching New York, 56 per cent, of the Weil 
hides, 6 per cent, of the leather company hides, 18 per cent, of the 
4,588 hides shipped to the other consignées, 33 baies of glue stock, 
and 15 baies of horse hair were found to hâve been damaged. The 
bills of lading recited that the goods were shipped in apparent good 
order and condition. Each libel alleged that the damage was caused 
by sea water entering the ship through some defect or unâtness or 
by want of care in the custody, care, aud delivery of the goods. The 
answers alleged as a défense: 

"The provisions in the bill of lading, and which exempted the ship from 
the conséquences of damage arising from sweating, natural decay, ail damage 
or Injury, while on board craft or in store, périls of the seas, rivers, or navi- 
gation, of whatever nature or kind soever, • • * and that the condition 
of the goods on arrivai was the resuit of sweating, heat, or natural decay due 
to the inhérent or natural condition of the goods, or latent dampness thereof 
due to the wetting in craft coming to the ship, or while in store or on shore, 
or to latent defects in the curlng thereof. By an amendment to the answer, 
the elaimant averred that the owners of the said vessel had used due dili- 
gence to mabe her seaworthy, and to hâve her properly outfitted and equipped 
for the voyage, and Invoked the protection of the Harter act." 

The damaged goods were either worthless or were materially in- 
jured, by en tire or partial offensive decay; and the question of fact 
was whether this injury was owing to having been wetted by sea 
water on the voyage, or to heat and decay caused by wetness or in- 
sufBcient curing before shipment. Upon this question the experts 
differed materially. On the part of the libelants, the experts urged 
that the mass of wetness which was manifest to them in the injured 
hides, and the destruction which it had caused, showed the présence 
of water in quantities, while an injury caused by the existence of 
dampness or incomplète drying after the usual arsenical bath before 
shipment universally manifests itself in a heat damage, which créâtes 
a hardness and stops the pores in the hide so that it will not absorb 
tan bark; but the witness for the libelants, of perhaps the largest 
expérience and knowledge, said (what is obviously true) that a lot of 
hide put in the hold of a vessel in a very moist or thoroughly wet con- 
dition, and remaining there two months, would become rotten on the 
voyage. The experts for the claimants were of opinion that the dam- 
age was by the heating or fermentation, during an unusually long 
voyage in hot weather, of a portion of the hides, which had been ei- 
ther insufficiently cured, or had not been adequately dried after the 
arsenical bath, and pointed to the fact that hides damaged by sea 
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water are cold when taken from the hold, whereas it was substan- 
tially proved.that the damaged hides in the Merida were hot and 
emitted steam. On the other hand, there is no évidence from those 
who handled the hides when they were received by the steamship of 
any manifestation of dampness, while there is testimony of care used 
in the inspection when they were stowed in the hold, and of their ap- 
parent dryness. In this conilict of opinions, it is important to ascer- 
tain whether the goods were in fact subjected on board the vessel to 
sea water, and, if they were, whether the water came from lealis, or 
from carelessness in the management of the vessel by offleers or en- 
gineers. An effort was made to show leakage through a thin iron 
deck, either when the decks were washed or during storms, but with- 
out success. The voyage was without storms or unusual weather, 
and would hâve been uneventf ul were it not that after the vessel lef t 
Kio Janeiro yellow fever broke eut, and three of the engineers died. 
At San Lucca, where the vessel stopped for coal, she was detained 
nine days in quarantine, so that the voyage was prolonged. The 
steamer's hull was also tight, as were also the iron between-decks, and 
after the arrivai of the vessel in Xew York the existence of a sup- 
posed leak on the beams under the main deck, or of rusty stains, was 
clearly disproved. In discussing the probabilities of a leak through 
the main deck or the between-decks, the district judge commented 
upon the fact that there was no damage in the wings, where it would 
naturally bave been the greatest from the rolling of the ship, and said 
that the damage was greatest in the lower half of the lower hold, in 
a space occupying from two to ten feet above the bottom, and not 
extending to the wings on either side, but conflned mainly to the 
"heart of the ship." The expression "heart of the ship" is comment- 
ed upon by the libelants as inaccurate, but it is évident that it was 
used with relation to the location of the severe damage. There was 
little or no damage in the wings. For a more précise statement of 
the location we adopt that given by Boyce, the head stevedore, whose 
opportunities for observation in No. 3 were abundant and were im- 
proved. He says that the damage in No. 3 lower hold was about nine 
or ten feet in breadth from the amidships to the side, and that the 
damage was greater four or five feet up from the bottom than on the 
bottom, and was from five to seven feet in thickness. The damage 
ran from the amidships to the wing, worse in the middle of the floor 
than it was near the wing, and commenced about eight feet below the 
between-decks. We hold, in accordance with the testimony of Hayes, 
the foreman stevedore, who says that the hides in the No. 2 between- 
decks were dry, that the damage did not begin until about ten feet 
below the between-decks, and that its area was about eight or nine feet 
long and about four or five feet wide, the forward part was three or 
four feet from the bulkhead, and ran back to the wooden bulkhead of 
the bunker, and that there was no damage in the extrême wings. 
The dunnage was from eight to ten inches upon a floor over the bal- 
last tank. We agrée with the district judge that there was little or 
no damage in the between-decks. No accumulation of bilge water 
could reach the hides, if any oi'dinary attention had been given to the 
soundings; and it is certain that the coffee, a sensitive cargo, was 
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gtowed on thé dunnage in No. 4, and reached New York in safety, 
though the ship was some feet by the stem from Rio to New York. 
The surviving engineer testifles that the différent compartments were 
sounded daily to see if water was in them, and that there was no 
water in any of the holds during the voyage, except in the after well, 
in the extrême stern of the ship, where it was pumped out every four 
hours. There was no testimony in regard to an accumulation at the 
time of the removal of the cargo. The testimony in regard to water 
in the bilges ten days after the vessel arrived is not of weight. We 
concur with the district court that there was no damage by sea water 
through any leaks or imperfection of the ship, and are also of opin- 
ion that, if damage occurred from causes having their origin in the 
ship, it occurred throagh an accumulation of water in the bilges. If 
it did not occur from this cause, it was occasioned by an excess of 
moisture in some of the hides before shipment, which were closely 
stowed in the hold for an unusually long voyage. Thèse hides be- 
came heated, decay followed, and the mischief spread. The ship 
was thoroughly equipped so as to remove an accumulation in the 
bilges, which nothing in the circumstances of the voyage rendered 
excessive. The existence of water from this source could bave been 
easily ascertained, and the water could hâve been removed, for the 
sluices and pmnps were in working order. It is possible that when 
three engineers were prostrate with yellow fever the ordinary précau- 
tions were neglected, but, if they were, the failure to make use of the 
pumps was a fault in the management of the vessel, with the resuit 
that the ship is exempted from liability by the provisions of the third 
section of the Harter act. The British King (D. C.) 89 Fed. 872; Id., 
92 Fed. 1018, 35 C. C. A. 159. 

Inasmuch as the claimants bave shown affirmatively the facts whicb 
exempt the ship from liability, they were entitled to decrees in their 
favor. The decrees of the district court are aflSrmed, with costs. 



McMILLAN y. MOEAN. 

(District Court, S. D. New York. March 11, 1901.) 

Liability op Tua — Injhky to Tow. 

"Where ttie masts of a steamer In tow were evidently very high, and 
the captalE of a tug, when twice requested to corne up at low tide with 
the vessel under the Broolilyn Bridge, had refused to do so, but tools: 
the vessel under the bridge at the top of the tide, having been informed 
that the masts were about 134 feet high, and believing the bridge to be 
135 feet above mean high water, leaving only about a foot for contingen- 
eies, he assumed the Tisk of the uncertainty as to the exact height of the 
masts, and that, together with the fact that in warm weather the bridge 
drops from expansion of the steel cables, and that it varies with the load- 
Ing, and that if from any cause the course of the vessel is forced to one 
side or the other from the center of the bridge, the bridge itself at the 
point of passage is lower, It rendered the owner of the tug liable for the 
brealiing of the masts of the vessel In attempting to tow her under the 
bridge. 

In Admiralty. 
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Convers & Kirlin, for libelant. 

Wing, Putnam & Burlingham, for respondent. 

BKOWliT, District Judge. At about quarter past 3 in tlie after- 
noon of August 4, 1900, as tlie British. bark Vimeira, in tow of the 
respondent's tugs Ivin and Ellis, was passing under the Brooklyn 
Bridge, lier three forward topgallant masts of wood were broken 
by collision witli the bridge, and the jigger topgallant mast of steel 
was bent back. The above libel was flled to recover for the dam- 
age, alleging négligence in towing the vessel under the bridge at 
high tide, and in not making suffîcient allowance for the known 
height of the masts. 

The respondent défends on the ground that the pilot in charge 
of the towage was assured by the master that the masts were but 
133 feet high, and that the bridge had been always understood to 
be 135 feet above mean high water, whereas the masts were upwards 
of 135 feet high, and would not hâve been touched had their height 
been only 133 feet. 

The respondent had contracted to do the local towage of the 
bark upon this voyage, "from ballast dock to dry dock, to loading 
berth, and to stream and sea." On August 3d, she was lying at 
Shooter's Island dry dock, and in the afternoon of that day the re- 
spondent was requested to tow her that afternoon to her loading 
berth at Newtown creek at low tide. This being refused, the re- 
quest was made that she should be towed at low tide the next fore- 
noon; this also was refused. She was taken in tow at 1 o'clock 
on August 4th and came up with the fiood tide. When near Gov- 
emor's Island the master of the bark was asked to let the pilot know 
the height of the masts "as near as he could get at it." The master 
consulted the plans and reported about 134 feet. This is conflrmed 
by other testimony, and is the height I flnd given to the pilot. 

At the Brooklyn Bridge it was high water that day, according to 
the testimony of Mr. Spaulding, at 2:48 p. m., and during an inter- 
val of about 25 minutes thereafter bef ore the bark reached the bridge 
there was no material change in the height of the water, which was 
also very near the height of ordinary mean high water. 

For many years it was the gênerai understanding that the cen- 
ter of the bridge was 135 feet above mean high water, and it was 
so stated on the government charts. Further examination, however, 
led to a correction of this estimate by the government surveyors, 
and in January, 1900, the height as stated upon the govemment 
charts was changea to 133 feet, "as the actual height is subject to 
variation according to température, load," etc. While knowledge of 
this change was available to ail, little attention seems to hâve been 
given to it. Mr. Martin, chief engineer of the bridge, was not 
aware of it; the respondent's pilots were not aware of the change, 
and the respondent was not in the habit of furnishing to his cap- 
tains or pilots any harbor charts, and did not do so. 

Three days after the accident, when the draft of the vessel was 
supposed to continue the same, Mr. Congdon made a measurement 
of the masts as well as he was able, and reports the foremast 135 
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feet 4^ inches; while the master, on further eiamination, adhéred 
to his former report of 134 feet. Mr. Congdon found a mark 1 foot 
9 inches below the top of the mast, which he thinks might hâve 
been caused by contact with the bridge; if that mark was so caused, 
the height of the bridge at the place of contact at that time, would 
hâve been 133 feet 7^ inches above the water, if Mr. Congdon's 
measurement was exact, or 132 feet 3 inches if the master was cor- 
rect. Mr. Congdon's measurement was not made under circum- 
stances or in a manner to afford perfect accuracy, but I do not think 
any inaccuracy is likely to hâve been so much as 16 inches, and the 
true height was probably between the two computations. 

Although the bark passed according to the testimony nearly under 
center of the bridge, there are circumstances making it probable 
that she was in fact a little to the eastward of the center. The 
testimony shows that at a point 75 feet to the eastward, the bridge 
is one foot lower; and from that point to the Brooklyn abutment 
the bridge drops on an average about 1 foot in 50. 

The testimony of the most experienced tug men is that no at- 
tempt to take vessels with high masts under the bridge should be 
made, except allowing from a foot and a half to two feet margin. 
This seems little enough considering the following âve material cir- 
cumstances: 

(a) The uncertainty as to the exact height of masts in the variable 
loading and trim of the ship; (b) the fact that in warm weather 
the bridge drops from expansion of the steel cables; (c) that it 
varies with the loading; (d) that in any pitching of the vessel in 
uueven water, the masts require a higher space; (e) that if from 
any cause, whether from miscalculation of the center of the bridge, 
or if the course of the vessel is forced to one side or the other by 
other craft, the bridge itself at the point of passage is lower. In 
the warm weather of August ail thèse causes may be combined. 

I think the respondent in this case should be held to blâme for 
the damage for the following reasons : The évidence shows that com- 
mon practice requires tugs when towing vessels with high masts 
under the bridge, to avoid going at high water; thèse masts were 
evidently very high; when twice requested to go up at low tide, 
the respondent refused, because he did not wish "to buck the ebb 
tide"; he had no right to refuse the ordinary prudent course, for 
his own convenience, except at his péril; he took the bark under the 
bridge at the top of the tide; the pilot, as he says, believed that 
the tide had fallen from 15 to 18 inches, and for this miscalcula- 
tion the défendant is responsible; the pilot was told that the masts 
were "about 134 feet high"; perfect exactness on this point, as 
above stated, was neither obtainable nor expected; aad allowing at 
least a foot and a half margin for contingencieSj which according 
to the best experts is as little as prudence would require, the pilot 
had no right to go on unless he could count on 135^ feet space, which 
is more than any estimate ever gave above mean high water, while 
the actual height at the point of contact was somewhere from 132 
feet 3 inches to 133 feet 7^ inches; that the pilot was not justified 
in attempting to pass under the bridge with masts about 134 feet 
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high, excepf after a considérable fall below high water; tliat tlie 
attention of the pilot had been called to tbe fact that tlie water 
was high, and that any observation of the piers and slips must bave 
shown the pHot that his alleged supposition that the water had fallen 
from 15 to 18 inches was mistaken. 

While I consider it only a reasonable duty of tug owners to keep 
their tugs supplied with local charts and to take notice of the gov- 
ernment reports and corrections for their information and benefit, 
and that in this case there was therefore négligence of the respond- 
ent in not apprising the tug captains of corrections in the estimated 
height of the bridge above mean high water, I do not think it neces- 
sary to décide the présent case on that ground, as the considérations 
previously expressed are sufiacient. 

Decree for the libelant with costs. 



THE OATANIA. 

(District Court, S. D. New York. March 11, 1901.) 

Shipping— Cargo Damages— Unseawoethiness—Frozen Watek Pipes. 

A water-servlce pipe on the upper deck of a steamshlp had a branch 
passlng down through the deck, aeross the vessel, and terminating in a 
brass cap for the attachment of a hose for washing the midship deck. 
The space where the pipe terminated was not originally intended for 
cargo, but had been inclosed, and was sometimes used for that purpose. 
There was no valve by whlch sueh branch pipe could be eut ofC from 
the main pipe on the upper deck. While the ship was loading for a 
voyage In New York there was severe cold weather, during which the 
hatch Into the compartment where the pipe terminated was opened, and 
the compartment was filled with cargo, and the hatch battened down, so 
that the compartment was not readily accessible. During the time of 
loadlng, the water In the branch pipe froze, and the cap burst, and In 
using the main pipe during the voyage water ran through the branch 
pipe into the compartment, and damaged the cargo, before it was dis- 
covered. Helâ, that as to such compartment the vessel was not seaworthy 
on sailing, nor was due diligence used to make her so, within the provi- 
sions of the Harter act or slmilar provisions in the bills of lading; that 
there was a lack of suitable care, also, In loading the cargo in the com- 
partment with such a pipe not suitably protected against frost, and 
without inspection as to Its condition, which could hâve been readily 
discovered and easily remedled, so as to prevent exemption of the own- 
ers from liablllty under other provlslona of the bills of lading. 

In Admiralty. Suit for damage to cargo. 

Wing, Putnam & Burlingham, for libelant. 
Convers & Kirlin, for claimant. 

BEOWN, District Judge. The above libel was filed to recover for 
water damage to three baies of leaf tobacco, part of a shipment on 
board the ship Gatania on December 27, 1899, and injured on a voyage 
from New York to Key West. 

The libel charges that the damage was due to the unseaworthiness 
of the vessel, in that a certain water pipe, which passed under the 
main deck, was so constfucted that it could not be drained, in con- 
séquence of which the water froze and burst the pipe; and also due 
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to the négligence, fault and failure of the agents, master and ownere 
of the steamship in the proper loading, stowage, custody and care of 
mercbandise. The answer avers that the owners exercised due dili- 
gence to make the vessel seaworthy; that during the voyage she 
experienced heavy gales with high seas and heavy frosts, by reason 
of which the service pipe and the water therein froze, and that if 
any damage arose therefrom, it was from fault or error in the naviga- 
tion or management of the vessel. The answer also allégea excep- 
tions in the bill of lading for damages arising "from unseaworthiness 
existing before, at the time, or after shipment or sailing on the voy- 
age, provided the owners bave exercised due diligence to make the 
vessel seaworthy, * * * or by ice, leakage, breakage, changes 
in weather, beat, frost, wet." 

The pipe in question was a branch from a fore and aft water pipe 
running forward from the engine room upon the upper deck on the 
starboard side to a little forward of the bridge, and thence running 
down through the upper deck and thence carried athwartship along 
the deck beam to near the port side, where it ended with a brass cap, 
by removing which a connection with the service hose for washing 
the midship deck was afforded. It was the brass cap that had burst. 
The pipe on the upper deck had valve connections for service there. 
The last use of the pipe Was from two to three weeks before this acci- 
dent, and a few days before the arrivai of the ship in New York. 
For a number of days while in New York, the weather was very 
cold, being only from 8 to 10 degrees above zéro, and the vessel sailed 
from New York on January Ist. The captain testified that on the 
2d, it was still colder, being about zéro. On January 3d, the weather 
was warmer, and on tuming on the water for the purpose of washing 
the upper deck, it was soon discovered that there was a leak below, 
and examination disclosed that the brass cap had been forced off, 
letting the water down upon the cargo. The upper deck leaned or 
sheered aft, so that ahy water in so much of the pipe as was above 
the deck, would run aft when the pump was stopped, and freezing on 
the deck was thereby avoided. There was no valve at the point 
where the pipe went down below the deck, so that whatever water 
was in the pipe below deck, would remain standing and liable to 
freeze and burst the pipe whenever the weather was cold enough to 
do so. 

The between-decks of this vessel was originally the main deck, with 
open spaces between the forecastle and poop. During the Spanish 
war, thèse spaces were inclosed and decked over for the transporta- 
tion of troops and cavalry, and when the vessel resumed the transpor- 
tation of freight, the spaces in question were oecasionally used for 
cargo. On her présent voyage, that compartment, after being loaded 
with cargo, was closed with hatches and tarpaulins and wedged down 
as customary. 

It is suggested that the freezing of the pipe in the présent case 
probably took place after the vessel sailed from New York, as the 
protest introduced by the libelant shows that the weather was colder 
on the second day out than during the time the vessel lay in port. 
It seems to me, however, much more probable that the pipe was 
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frozen while în port. She was hère for a number of days when the 
weather waa se severe as naturally to cause freezing at that time. 
The hatch must hâve been open for a considérable period, and the 
cargo that was loaded must hâve been cold; and if the water stand- 
ing in the pipe was not frozen during this exposure, it seems to me 
very improbable that it would hâve been frozen afterwards when the 
hatches had been closed and battened down. 

The évidence further shows thât cargo spaces designed to be closed 
up so as to prevent ready access and constant inspection, ought not 
to hâve pipes with standing water in this port in winter weather. 
It is évident from the testimony that no freight vessels are ordinarily 
so constructed. From Mr. Mancor's testimony, the expert called by 
the respondent, it is clear that such pipes with standing water are 
dangerous in such cargo compartments. He says : 

"My remedy In the case of that sort would be that when I was carrying 
fruits or animais I would put the pipe there and use it for the purpose for 
which it was intended, and when I was carrying cargo, I would take the 
pipe ont of that altogether, * * • do It in 10 minutes; disconnect the 
thlng entirely." 

Mr. Martin, called by the libelant, states that a sufflcient protec- 
tion would be to put a valve on the upper deck at the point where 
the branch descends to prevent any water going below from the pipe 
on the deck above when water was not required below; and to re- 
move the cap in the between-decks to allow any standing water in 
that branch to drain oiï. Had there been any such valve, it would 
hâve been but the work of a moment to drain off any standing water 
in the compartment in question by removing the cap and then closing 
the valve to prevent any further access of water during the voyage. 

This case is almost identical in its circumstances with that of 
Morris v. Steamship Co., decided by Mr. Justice Mathew in July, 
1900 (Q. B. Div. Commercial Court). There the vessel while in the 
port of New York in February, had a water service pipe in the be- 
tween-decks of compartment No. 2 which was frozen and burst dur- 
ing severe cold, and on thawing caused water damage by the leak. 
The vessel was held liable for lack of thorough inspection to make 
sure that the pipe was sound before sailing, and because her condi- 
tion with a frozen and burst pipe was unseaworthy. In that case, 
as in the présent, the compartment where the burst occurred was 
not originally designed for cargo. In this décision Mr. Justice 
Mathew says: 

"It would hâve been very easy to hâve found out whether or not the pipes 
had burst; a severe frost was lilîely to be foUowed by the usual conséquences. 
The frozen water would expand the pipe, and it would not be dctected that 
the pipe was leaking until there was a thaw. There would hâve been no 
difflculty in thawing the pipes, and if that course had been taken there would 
hâve been no difflculty in cutting off the water from the frozen pipes; 
• * * that she was unseaworthy when she sailed there cannot be any 
question. Thèse two pipes were in such a condition that damage to the 
cargo would be inévitable; that there would be an accident was certain in 
the course of the voyage. She was unseaworthy tberefore. 

"Now, was due diligence used to secure that she should be seaworthy? 
I come to the conclusion as a matter of fact that due diligence was not used. 
Fron? the effect the frost had upon the pipes it was manifest what would 
follow from that; it was equally clear to a reasonable mind, therefore, that 
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proper précautions should hâve been taken to ascertaln whether or not the 
pipes were in a condition that was consistent with tlie safety of the cargo 
loaded in this compartment. On the question of fact then my view is in favor 
of the plaintiffs." 

I entirely agrée with the décision and the reasoning in the case 
cited, and find: 

(1) That when the vessel sailed from New York, she was not in 
a seaworthy condition, as respects this compartment. (2) That due 
diligence was not used to make her seaworthy either by removing the 
pipe or by inserting a valve to prevent access of water below deck, 
or inspecting the pipe before sailing to see that it was sound. (3) 
That it was lack of suitable care in the loading of the tobacco to 
put it in a compartment with such a pipe, not suitably protected 
against frost and without inspection as to the condition of the pipe. 
The Manitoba (D. C.) 104 Fed. 145. (4) That under such circum- 
stances neither the exemptions of the Harter act nor those of the 
bill of lading absolve the ship from responsibility. 

Decree for libelant, with costs. 
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(District Coiu:t, & D. New Yorli. March 18, 1901.) 

1. CoLiiisTON— Steamer at Pibr and Tq-w. 

An océan steamer was attempting to malîe her dock In the East river 
In the ebb tide. The bow of the steamer was made fast to the npper 
corner of pier 29, her stem swinging down, and just clearing the upper 
corner of pier 28. Her stem was from 15 to 20 feet from the pier. A tug 
with a tow was coming up the river, and the tow struck the steamer on 
her port bow. The tug was not navigating in mid-stream, as the statute 
required, though nothing prevented her going In mid-river. She made no 
serions attempt to go to the right, as a tug with a tow Just behind her 
did, though there was abundant time and opportunity for her to do so; 
nor did she stop and back in time, as she might hâve done had she not 
wished to go out into the river in her proper place. Held, that the col- 
lision was the fault of the tug. 

8. SAME— COKTRIBDTOET NEGLIGENCE. 

As the steamer had no reason to apprehend that vessels comîng np 
from below against the tide, in plain sight of her, would run Into her 
without cause, and until a few moments before collision had a right to 
assume that the tug would stop her headway, or go to the eastward of 
her, it was not contributory négligence to fail to reverse, which would 
hâve involved running into the pier with greater damage, and brought 
the bow of the steamer against the tow with greater force. 

In Admiralty. 

James J. Macklin, for libelant. 

Wing, Putnam & Burlingham, for claimant. 

BROWN, District Judge. At about 8:30 a. m. of March 28, 1900, 
while the steamer Adler was endeavoring to make her dock in the 
slip between piers 28 and 29 East river, in the ebb tide, a float coming 
up river in tow of the steam tug Ferguson and on her starboard side, 
ran into the Adler, striking her on the starboard bow, about 30 feet 
from the stem, doing damage for which the above libel was flied. 
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The steamer Adler is of moderato size, beîng only 240 feet long; 
she had made the end of pier 29, which is thé Brooklyn Bridge abut- 
ment, and was intending to swing her stern around so as to back into 
the slip along the southerly side of pier 29 ; but in the flrst attempt to 
do so, the tide proved to be so strong that the lines were judged in- 
Bufflcient to bring her into proper position, so that after she had 
swung around so as to head nearly across the river, it became neces- 
sary to let go her stem, which was allowed to sag down and out for 
the purpose of making another attempt. 

A line from her bow was made fast to a spile on the upper corner 
of pier 29, which was about 30 feet longer than the piers below. This 
line was accordingly held, and her stern swinging down and out just 
cleared the upper corner of pier 28. To prevent the single bowline 
from breaking before the vessel got straightened down preparatory 
to another move to the end of pier 29, it was necessary to slacken the 
bowline in order to lessen the strain upon it, the object being to get 
the Adler swung around nearly head up river, when with her own 
steam and help of the tug Lohman, she could again make pier 29. 
While in this opération and when about two-thirds swung around up 
river, and when her stern was about abreast of pier 27, the car float, 
in tow of the Terguson, coming up river ran into her as above stated. 

For the claimant it is contended that the Adler had moved out into 
the river away from the piers, so that at the time of collision her 
stern was 150 feet clear of pier 27, and that the Ferguson was from 
350 to 400 feet outside of the piers. The libelant's witnesses, with 
one exception, controvert this. It is so improbable that I must re- 
gard the claimant's witnesses as mistaken on that point. There was 
no possible reason for the Adûler's moving ahead out into the river, 
but every reason to the contrary. Her witnesses deny that she did 
so ; and except by moving ahead, it is impossible that her stem could 
hâve been far from the piers at collision. The witness Snyder was in 
the best position to observe and he says her stern was but 15 or 20 
feet from the piers. The tide there, as the évidence shows, is true; 
and in dropping down river somewhat, while her bow was partially 
held by the bowline running to the end of the longer pier, the stern, 
as one of the most compétent of defendant's witnesses testifies, could 
not hâve been carried out any such distance as the défendant al- 
lèges, unless she was moved ahead by her own engines, which I am 
satisfled was not done. 

I think the blâme of the collision must therefore rest wholly upon 
the Ferguson. For the Adler was in plain view. Her purpose was 
understood. It was seen that she had missed in her flrst attempt, 
and was dropping down river more slowly than the tide in prépara- 
tion for a second attempt; and the Ferguson is chargeable with thèse 
three plain faults: (1) She was not navigating in mid-stream, as the 
statute required ; but in water especially belonging to the use of ves- 
sels trying to make their slips. Nothing prevented her going in mid- 
river. (2) She made no serious attempt to get out of the way of the 
Adler by going to the right, as the tug Columbia with a tow did 
just behind her, when there was abundant time and opportunity for 
her to do so. (3) She did not stop and back in time, as she might 
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aJso have done, had slie not wished to go out into fhe river in her 
proper place. The collision would have heen avoided even without 
her coming to a full stop in the water; since the Adler by the con- 
stant strain tipon her bowline was moving down river more slowly 
than the tide. 

Thèse faults of No. 1 are so plain, that she alone must be held 
answerable for the collision unless contributory fault of the Adler is 
clearly established, which I think is not done. The City of New 
York, 147 U. S. 72, 13 Sup. Ct. 211, 37 L. Ed. 84. The Adler was 
making proper maneuvers in water where she was entitled to ma- 
neuver to reach her dock. She had no reason to apprehend that ves- 
sels coming up from below against the tide, near the shore and in 
plain sight of her, would run into her without cause or excuse. If 
the Adler was seen 500 feet off, that was enough for the Ferguson to 
clear. Up to a few moments before collision the Adler had a right 
to assume that the Ferguson would either stop her headway, or else 
go to the eastward of her. It was not until the Ferguson had ap- 
proached near that the Adler could assume that the Ferguson would 
not avoid her by stopping or going outside of her. To move forward 
would then have been useless; she did reverse for a moment; but 
that, if continued, would have involved running into the pier with 
probably greater damage, and would also have brought the Adler's 
bow more out and down river, and against the Ferguson's tow with 
greater force. To have stopped surging the bowline would probably 
have parted it, and have let the Adler come down with the tide faster, 
and brôught on collision sooner. The pilot of the Adler was not 
called on to take extraordinary risks. He was bound to exercise 
reasonable nautical judgment and skill in the situation brought 
about by the Ferguson's faults, and no more. From the time it 
could be known that the Ferguson would neither stop nor clear the 
Adler, I cannot perceive any fault, or even any certain error, in the 
management of the Adler. 

Decree for the libelant with costs, and an order of référence to 
ascertain the damages, if not agreed upon. 



THE PATRIA. 
(Circuit Court of AppeaJs, Second Circuit January 8, 1901.) 

No. 28. 

COLUSION— POQ— SteAMEK AT FaTJI.T— LOOKOUT. 

A schooner, saillng closehauled at the speed of about three knots an 
hour, came into collision with a steamer, about 20 miles ofC Fire Island, 
In a thick fog, about 2 p. m. When the fog set in about half an hour 
before collision, the steamer slackened to half speed, which was about 
seven knots, and the only lookout prior to the collision was the flrst 
lieutenant, who stood on the bridge. The lieutenant heard the schoon- 
er'S fog horn, and, looking in the direction from whence the sound came, 
saw the schooner's topmast on the starboard side, whereupon, at his sig- 
nal, the steamer was at once reversed full speed, and three blasts of thô 
whistle blown. The distance between the schooner and the steamer, 
when flrst seen, was about 80 meters. The schooner executed no maneu- 



158 107 FEDBRAL RBPORTER. 

ver after hearing the whlstles of the steamer, and the schooner's master 
testified that the steamer was about 600 feet away -vj-hen he flrst saw 
her. The seamen of the steamer, located forward of the bridge, did not 
see the schooner prier to the reversing of her engines, but were engagea 
In other work, and were not on the lookout. Eeld, that the steamer was 
at fault for the collision In failing to maintaln a proper lookout In the 
erow'8 nest or forward of the bridge. 

S. SAME— SCHOONKR AlSO AT FaULT. 

ïhe schooner was also at fault for failure to attempt to avert the 
collision by luffing as soon as the steamer's sisnals were heard, in viola- 
tion of the international rules (Act Aug. 19, 1890; Act May 28, 1894), de- 
clarlng that when, In conséquence of thick weather, the vessel entitled 
to hold her course flnds herself so close that a collision cannot be 
avoided by the action of the glving-way vessel aione, she shall take such 
action as will best aid to avert collision. 

Appeal from the District Court of tlie United States for the South- 
ern District of New York. 
In Admiralty. Lihel for collision. 
For opinion of district court, see 92 Fed. 411. 

Thèse are cross appeals from a decree of the district court, South- 
ern district of New York, holding both vessels in fault for a collision 
which took place off Fire Island, a little before 2 p. m., September 5, 
1898, between the schooner Frances M., of 1,096 tons register, and 
the Patria, an iron screw steamer of 2,200 French tons register. 

Eugène P. Carver, for libelants. 
Robert D. Benedict, for the Patria. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. Upon some of the issues there is con- 
sidérable conflict of testimony. Where this exists, this court will 
naturally incline to sustain the finding of the district judge, who tried 
the cause and saw the Avitnesses. Brieliy stated, the essential facta 
are thèse: The schooner was sailing closehauled, on the starboard 
tack. The wind was light from W. N. W., and she was heading S. 
W. by S., making, in the opinion of her master, including leeway, a 
true course of from S. S. W. to S. by W. She was going not over 
three knots. The Patria was on the usual course of steamers bound 
for New York in that locality, — west. About 1 :30 p. m. a f og set in, 
which thickened over the water, though remaining somewhat light 
overhead. When the fog set in the half-speed signai was rung to the 
steamer's engine, and thereafter the whistle was blown at intervais 
of a minute. The speed of the steamer is in dispute. She contends 
that it was 5^ knots. The district judge reached the conclusion, by 
inference from facts which he found, that it was 7 knots. While thus 
proceeding, the first lieutenant, who was on the bridge and at the 
moment in charge of the navigation, the captain having gone to his 
room to get a heavy coat, heard a fog horn on the starboard hand, 
and, looking in the direction whence it came, saw the schooner's top- 
mast, He at once rang the telegraph to the engine room to back the 
engine at full speed, the helm hard a-port, and gave three blasts on 
the whistle. Almost immediately the captain repeated the orders to 
the engine room, and himself blew three blasts. The testimony from 
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the steamer gives the distance at wMch the schooner was flrst heard 
and seen at about 80 tàeters. The first signal to the engine room was 
at once obeyed, and the Patria was under reversed engines, full speed, 
until collision. No other maneuver was executed by her, but the re- 
versed screw threw her head about three points to starboard. The 
schooner heard the whistles of the Patria before she sighted her. 
How often is much in dispute. Her master stood between the main 
and mizzen rigging, and tried to locate the sound. To him the steam- 
er appeared ont of the fog coming just about abeam, on a little angle 
forward towards the schooner's bow. He estimâtes that she was 600 
feet away when he first saw her. No maneuver was executed by the 
schooner. The vessels came together, the steamer striking the schoon- 
er a little abaft the foremast, cutting into her waterway about 12 or 
14 inches. As the vessels came apart after the impact, the schooner 
proceeded on her starboard tack across the steamer's bow. Thereaft- 
er she tacked in order to keep the injured part out of water. 

The district judge found the steamer in fault for excessive speed 
and for not having a proper lookout. It is unnecessary to discuss the 
flrst of thèse assigned faults. We are inclined to the opinion that 
her speed was not qnite so great as the district judge found. As to 
the other fault, there is no dispute as to the facts. The only sta- 
tioned lookout was on the bridge, about 30 odd meters from the stern, 
for the reason, as the captain states, that "in foggy weather you can 
see much better from the bridge than you can from down forward." 
There were men working on the forWard part of the ship. One sea- 
man, Huertel, was cleaning a winch at the foremast between the 
bridge and the forecastle. From where he stood he could not see 
over the forecastle without standing on the winch. There were some 
passengers on the port side near the rail, laughing and singing. He 
neither heard nor saw her until after the lieutenant began maneuver- 
ing with the telegraph. Another seaman, Hamon, was cleaning winch 
No. 2, forward side. He saw and heard nothing of the schooner until 
after he felt the reversing motion of the steamer. A third seaman, 
Furet, was cleaning the forward winch at top-gallant forecastle, sim- 
ply attending to his duties, not trying to look out. He did not see or 
hear the schooner until after the reversing signal sounded. One pas- 
senger, somewhat scared at the fog, was standing on deck within a 
yard or two yards of the bridge stairs. He saw the schooner appar- 
ently about the same time as those on the bridge. Another passen- 
ger, Di Lauro, was standing on the deck near the starboard rail, 
quite near the forecastle. He saw the schooner ail at once, not "the 
sails before the huU," but heard nothing from her. 

The necessity of a stationed lookout (or lookouts, if the exigency 
arises for more than one) is well recognized in the authorities, and it 
has been held a fault calling for condemnation when a vessel fails to 
maintain one equal to the emergencies likely to arise in a dark night 
or when there is a dense fog. The Colorado, 91 U. S. 698, 23 L. Ed. 
3T9. It is true that vessels hâve frequently been relieved from con- 
tribution when it has appeared that the imperfection or even absence 
of a lookout In no way contributed to produce the collision ; but that 
must be very plainly apparent. Hère we hâve a case where the hid- 
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den scHooner W8« flrst heard and seen by those on the bridge wHen 
she was about 80 meters distant. There was no lookout in the crow'a 
nest nof in the bows; and who can tell that, even though the fog was 
heavy below and lighter above, one thus placed would not bave heard 
one, at least, of the earlier blasts of the schooner's horn, and thus 
given a waming which, by stopping the angines, would hâve made 
their subséquent reversai much more qnickly effectuai in giving stern- 
way? The fact that the unskilled passengers, and the seamen, whose 
attention was occupied with other things, heard and saw nothing, is 
not persuasive that nothing veould hâve been seen and heard by a look- 
out, a hundred feet or more forward of the bridge, snfflciently earlier 
to give the few seconds necessary to avoid the catastrophe; for the 
évidence satisfles us that, even if the steamer was not actually stopped 
at the moment of impact, she was moving so slowly that a few feet, 
or a few seconds, would represent the raargin between collision and 
safety. We concur with the district judge in holding the steamer in 
fanlt for failure to keep any stationed lookout forward of the bridge. 

The schooner was held in fault for failing to take any action to 
avert collision. She was the privileged vessel, and she held her 
course. The international rules in force at the time (Act Aug. 19, 
1890; Act May 28, 1894) provided that (article 21): 

"Where, by any of thèse rules, one of two vessels is to keep ont of the way 
the other shall keep her course and speed. Note. — When, In conséquence of 
thick weather or other causes, such vessel finds herself so close that collision 
can not he avolded by the action of the giving-way vessel alone, she also 
shall take such action as wlU best ald to avert collision." 

The district judge has fuUy discussed this branch of the case. It is 
jquite plain upon the proof that, while the vessels were some 270 feet 
apart, the steamer apprised the schooner by her three-whistle signal 
(which the schooner's master says he "does not remember he heard") 
that she was backing her engines, although she was herself still mov- 
ing forward, and that every foot the schooner might gain to the west- 
ward would be a step towards averting the collision. Under thèse cir- 
cumstances, the amended rule required her to make the effort, by luff- 
ing, to creep as much further away as she could; and, despite the fact 
that she was going slowly, and could not expect to run up into the 
wind as nimbly as she might hâve done had it been fresher, the Patria 
at the moment of impact was so near to gathering sternway that it 
eeems a fair inference the collision would hâve been avoided or re- 
duced to trivial results. The circumstances that the schooner, de- 
spite the push to windward which her bow reeeived from the blow, 
continued on her course, and that s^ie tacked immediately afterwards, 
are persuasive to the conclusion that she had headway enough to edge 
herself a little further to the west. 

Upon the questions presented as to the propriety of certain items 
of costs, we concur in the opinion of the district judge. The decree 
of the district judge is affirmed. 
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ROWAN et al. v. IDE. 

(Circuit Court of Appeals, Flfth Circuit. March 26, 1901.) 

No. 1,024. 

1. STATUTBS — JdDICIARÎ ACT — AmENDMENT — RePEAL — JURISDICTION OP CiRCCIT 

CODBT OF APPBALS. 

Section 7 of the judielary act of Marcli 3, 1891, relating to the jurls- 
dletion of the circuit courts ot appeals, was amended by Act Feb. 18, 
1895, "to read as foliows • • *," and by Act June 6, 1900, tlie original 
section was again amended "to read as foliows * * *." Held, that 
ttie original section and the amendatory act of 1895 were necessarily 
repealed by the later act, though It ddd not déclare In terms the repeal 
of either. 

2. Circuit Court of Appeals— JuRisDictioN—AppBALABLE Ordeb. 

An order or decree refusing to dissolve, diseharge, or vacate an injunc- 
tlon is not an order continuing the injunction, within Act June 6, 1900, 
giving the circuit court of appeals jurisdiction of such orders on appeal. 
8. Same— Appeal fbom InjonctionaIi Order — Dismissal. 

An appeal to the circuit court of appeals from an order granting an in- 
junction should be dismissed if not taken within 30 days, as required by 
Act June 6, 1900. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Alabama. 

This is an appeal from an Interiocutory order entered in an equity case. 
The matters charged in the blll of complaint, briefly stated, are as foliows: 
The complainant, E. T. Ide, is a citizen of the State of Vermont. Some time 
prior to the flling of the bill, one Edwin tJnderwood, who is also a citizen 
of Vermont, arrangea with the défendant B. F. Riehoi'dson, a citizen of Mass- 
achusetts, that 50 shares of the capital stock of the défendant the Tredegar 
National Bank, owned by the former, should be transferred on the books of 
the Company to, and a certiflcate therefor issued in the name of, the latter, 
and by him indorsed in blank to the former. This was done. Some time in 
September, 1900, Underwood authorized Richardson to sell this stock for him 
for ?106 a share. On September 20th Richardson gave an option to the 
défendant Orosby, who is also a citizen of Massachusetts, to take this stock 
at $106 a share at any time within ten days or two weeks. The bill allèges 
that Underwood refused to recognize RIchardson's right to give this option, 
and further allèges that on September 24th Underwood "sold, transferred, 
and assigned" the stock to the complainant for $5,100, whlch was paid at 
the time of sale. The bill goes on to allège that the certiflcate for the stock 
was in Underwood's safe in Boston, and. when the stock was sold to the 
complainant, Underwood informed Richardson of that faet, and sent him the 
keys of the safe, requesting him to obtain the certiflcate and return it to him 
for delivery, and that Richardson, instead of doing as requested, handed the 
certiflcate to Orosby, and received from him the price he had agreed to pay. 
It is further alleged that Underwood refused to reçoive this money from 
Richardson, And direeted him to return it to Crosby, and that Richardson 
did so tender it, and demanded that the certiflcate of stock be sm-rendered, 
which Orosby refused and still refuses to do. The bill further allèges that 
Orosby purchased the stock as the agent of, and holds it in trust for, the 
other défendants; that the défendants propose to hâve the stock transferred 
on the books of the bank to the name of some one of them, and to vote at an 
approaching stockholders' meeting; that the object of the défendants is to 
obtain control of the bank, and to exclude the complainant and other stock- 
holders from participation in its management, to the irréparable injury of the 
complainant and of the bank. The relief prayed is (1) that the défendants 
be enjoined from assigning the stock or having it transferred to them on the 
books of the company, and from voting or attempting to vote the same at any 
stockholders' meeting; (2) that the transfer to the défendant Crosby be de- 
clared null and void, and that the défendants be required to surrender it up 
107 F.— 11 
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to be eanceled; and (3) that a certificate for tlie stock be deereed to be issued 
to tbe complalnant. 

October 10, 1900, tbe bill was presented to tbe Honorable John Bruce, dis- 
trict judge of the district, wlio forthwith Issued tbe injunction prayed for, 
■without notice, and without hearing, and wlthout bond. An application to 
dissolve and discharge this Injunction was flled on October 24, 1900, based 
on grounds as follows: 

"(1) That there Is no eqnlty in the bill of complaint. (2) That the said in- 
junction was granted Improvidently and without notice to the défendants, and 
without showlng that irréparable damage would ensue from delay in grant- 
Ing said Injunction after notice. (3) On the ground that the complainant has 
a plain, adéquate, and complète remedy at law. (4) That the said bill fails 
to set up ;any facts sufflclent which entltle the complalnant to the Interposi- 
tion of a court of eqnity. (5) That thls court has no jurisdiction of said 
cause, because Indispensable parties cannot be made parties to the said bill, 
on account of nonresidence." 

Notice was given of thls motion, and the same was brought on for hearing 
before the Honorable David D. Shelby, circuit judge, who on November 7, 
1900, entered an order as follows: 

"The motion to discharge and dissolve the Injunction in thls case flled 
Oetobiw 24, 1000, having been submitted on briefs, and having been duly con- 
sldered, it Is now ordered, adjudged, and deereed that said motion be over- 
ruled, but without préjudice to the right of the défendants to renew the 
motion. If they think proper to do so, before the Honorable John Bruce, dis- 
trict judge, who made the order granting the Injunction. 

"At chambers, New Orléans, Louisiana, November 6th, 1900. 

"David D. Shelby, U. S. Circuit Judge." 

On November 15th another motion to discharge and vaeate the injunction 
was made on the following grounds: 

"(1) Because the same was granted without notice, and In violation of the 
law and the rules of the court. (2) That this court has no jurisdiction of the 
case, because indispensable parties cannot be made parties to the bill; they 
belng nonresidents and citizens of other States, who cannot be sued or made 
parties. (3) That the bill Is without eqnity." 

On the 16th of November the défendants named in the bill flled a gênerai 
demurrer to the same for want of necessary parties and for want of equity. 
On December 10, 1900, the following was entered: 

"The motion to discharge the injunction in this case flled October 24, 
1900, having been argued and submitted, and having been duly considered, 
It Is now ordered, adjudged, and deereed that said motion be denied and over- 
ruled, and that respondents mailing the same pay ail the costs thereof, for 
which exécution may issue. 

"At chambers, Montgomery, Alabama, Dec. 10, 1900. 

"John Bruce, D. S. District Judge." 

On December 17th an appeal was allowed as follows: 

"Whereas, motion having been made to dissolve and discharge an injunction 
heretofore granted against the défendants in said cause; and whereas, the 
motion was, on the hearing thereof, denied; and whereas, an appeal is desired 
by the défendants maiîing said motion, from said order, — It is ordered that 
an appeal from said order refusing to discharge and dissolve said injunction, 
to the circuit court of appeals for the Flfth circuit, be allowed George H. 
Kowan and John F. Rowan and others, the défendants herein mailing said 
motion, returnable to the présent term of the U. S. circuit court of appeals 
for the Flfth circuit, on giving bond in the sum of two hundred ($200) dollars, 
condltloned according to law; such appeal, however, not to operate as a 
Bupersedeas." 

On the 8th of February, 1901, the appellee appeared In this court and moved 
to dismiss the appeal on the following grounds, to wit: 

"(1) For that the order from which this appeal was taken was rendered 
more than thirty days before the taliing of the same, and Is therefore barred. 
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(2) For that said order will not support an appeal. (3) For that thls court 
is without jurisdiction to entertain said appeal." 

Afterwards the appellee, on leave of tbe court, supplemented the above with 
the foUowing: 

"(4) No assignment of errors was filed In the lower court at or before the 
taking of the appeal or slnce." 

On the llth of February counsel for appellants flled in this court a motion 
as follows: 

"Peyton Rowan and others, appellants in the above cause, move the court 
for a mandamus to the lower court, or for a prohibition or other remédiai 
•writ, commanding the vacation and disssolution of the injunction heretofore 
granted therein." 

W. A. Gunter, for appellants. 
Sydney J. Bowie, for appellee. 

Before PAEDEE, Circuit Judge, and NEWMAN and TOULMIN, 

District Jadges. 

FARDEE, Circuit Judge (after stating the facts as above). Al- 
though we hâve heard much argument, orally and by brief, on many 
matters supposed to be involved, we do not flnd it necessary to dé- 
termine whether the injunction issued on October 10, 1900, without 
notice or hearing and without bond, should be construed as a re- 
straining order issued under the authority of section 718, Eev. St. 
U. S., or was a spécial injunction issued in violation of the flfty-flfth 
equity rule, or whether the appeal in this case was intended to be 
from the order of the circuit judge refusing to discharge and dis- 
solve the said injunction, or from the order of the district judge 
refusing to vacate and discharge the injunction, or whether an order 
refusing to vacate and discharge an injunction is équivalent to an 
order refusing to discharge and dissolve an injunction; for in any 
event the appeal in this case must be dismissed. As a gênerai rule, 
appeals from interlocutory orders made during the pendency of an 
equity cause are not allowed. Prior to March 3, 1891, they were not 
allowed at ail. In the seventh section of the judiciary act establish- 
ing the circuit court of appeals, approved March 3, 1891, it was en- 
acted: 

"Sec. 7. That where, upon a hearing In equity in a district court or In 
an existlng circuit court, an injunction shall be granted or continued by an 
interlocutory order or decree, in a cause in which an appeal from a final de- 
cree may be taJien under the provisions of this act to the circuit court of 
appeals, an appeal may be talien from such Interlocutory order or decree 
granting or continuing such injunction to the circuit court of appeals: pro- 
vided, that the appeal must be talcen wlthin thirty days from the entry of 
euch order or decree, and It shall talîe precedence in the appellate court; and 
the proceedings in other respects in the coiirt below shall not be stayed unless 
otherwise ordered by that court during the pendency of such appeal." 

Under this section none of the orders issued in the cause concern- 
ing the injunction, save the flrst, were appeaiable. This section re- 
mained in force until February 18, 1895, when, by act of congress 
approved on that day, it was amended so as to read as follows: 

"That where, upon a hearing in equity in a district court or a circuit 
court, an injunction shall be granted, continued, refused, or dissolved by 
an interlocutory order or decree or an application to dissolve an injunction 
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shall be refused In a case in -whlch an appeal from a final decree may be 
taken under the provisions of tliis act to tlie circuit court of appeals, an 
appeal may be talien from sucb interlocutory order or d«cree granting, con- 
tinuing, refusing, dissolving, or refusing to dissolve an injunction to the cir- 
cuit court of appeals: provided, that the appeal must be talien vçlthin thirty 
days from tbe entry of such order or decree and it shall take precedence 
In the appellate court; and the proceedings in other respects in the court 
below sliall not be stayed unless otherwise ordered by that court during 
the pendeney of such appeal: and provided further, that the court below may 
in its discrétion require as a condition of the appeal, an additional injunction 
bond." 

Under tîiis amendatory act it is probable that ail of the orders re- 
lating to the injunction — granting it, refusing to discharge and dis- 
solve it, and refusing to discharge and vacate it — were appealable. 

On June 6, 1900, another act was passed, by which the original sec- 
tion 7 of the judiciary act of 1891 was again amended and re-enacted 
so as to read as foUows: 

"Sec. 7. That where, upon a hearlng In equity in a district court or in a 
circuit court, or by a judge thereof in vacation, an injunction shall be granted 
or continued or a receiver appointed, by an interlocutory order or decree, in 
a cause in vchich an appeal from a final decree may be talien under the provi- 
sions of this act to the circuit court of appeals, an appeal may be talîen from 
such Interlocutory order or decree granting or continuing such injunction or 
appointing such receiver to the circuit court of appeals: provided, that the 
appeal must be talven within thirty days from the entry of such order or 
decree, and it shall talie precedence in the appellate court; and the proceed- 
ings in other respects in the court below shall not be stayed, unless otherwise 
ordered by that court or by the appellate court or a judge thereof, during the 
pendeney of such appeal: provided further, that the court below may in its 
discrétion require as a condition of the appeal an additional bond." 

By this amendatory act no repeal in terms was declared either of 
the original section 7 of the act of 1891 or of the amendatory act of 
1895, but we take it to be perfectly clear that as section 7 of the act 
of 1891 can only read one way, and that way is as last declared by 
the législative authority, the original section 7 and the amendatory 
act of 1895 were necessarily repealed by Act June 6, 1900. See Wire 
Oo. y. Boyce (C. G. A.) 104 Fed. 172. Under this last amendatory act 
an appeal is authorized from an interlocutory order or decree grant- 
ing or continuing an injunction upon a hearing in equity in a cause 
in which an appeal from a flnal decree may be taken to the circuit 
court of appeals, but limiting the right of appeal to 30 days from the 
entry of the order or decree granting or continuing the injunction. 
The order or decree continuing an injunction, within the meaning of 
the statute, is an order or decree which has vitality, affecting in some 
way the rights of the parties, and without which the injunction would 
either cease to hâve force or be enlarged or limited in scope. Fre- 
quently orders Of injunction, under the law and the equity rules, or 
by terms Inserted by the court or judge, are made to expire at spécifie 
dates or on the happening of spécifie events, and in. such cases orders 
continuing the injunction in force are necessary. See section 719, 
Rev. St., and flfty-fifth equity rule. An order or decree refusing to 
dissolve or to discharge or to vacate an injunction is not an order 
continuing an injunction, within the meaning of the amendatory act. 
It is to be noticed that the act of 1900 and the original section 7 are 
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identical in terms, so far as tlie right is granted to appeal from orders 
of injunction. Tlie original section 7 in this respect was construed 
in Dreutzer v. Land Co., 13 0. C. A. 73, &5 Fed. 642, in wliich case it 
was held that an order denying a motion to dissolve was not appeal- 
able, and the court said : 

"The order denying a motion to dissolve did not continue the injunction. 
Without such ruling by the court after the flling of the bond, the injunction 
would haye remained in force. The necessity of the ruling of the court 
arose, not by reason of the order for Injunction, but by reason of the motion 
to dissolve." 

In Eailroad Co. v. Walker, 15 G. C. A. 188, 68 Fed. 23, it was held 
that under the act of 1891 an appeal would not lie from an order of 
court dissolving an injunction. In Wire Co. v. Bojce, supra, it was 
held that under the last amendatory act an appeal would not lie 
from an interlocutory order denying an injunction. To hold that an 
appeal will lie from an order refusing to dissolve an injunction would 
be to render meaningless the amendatory act of 1895, in which it was 
deemed necessary to expressly give the right to appeal from an inter- 
locutory order refusing an injunction or dissolving an injunction, or 
refusing an application to dissolve an injunction. It would also ren- 
der of no effect the provision in the original and both amendatory 
acts that appeals must be taken within 30 days from the entry of 
such order or decree, because, as said in Boston & A. R. Co. v. Pull- 
man's Palace-Car Co., 2 0. C. A. 172, 51 Fed. 305, "it would be, in fact, 
saying that the parties may suffer the thirty days, expressly limited 
within which an appeal may be taken, to go by, and then revive the 
right by motions for rehearing made only to be dismissed." 

We conclude that, if the appeal in this case was from the original 
order granting the injunction, it must be dismissed, because not 
taken within the 30 days provided by the statute; if it was from 
either one of the subséquent orders refusing to discharge, to va- 
cate, and to dissolve the injunction, it must be dismissed, because 
tJie act of June 6, 1900, contains the whole law on the subject of 
appeals from interlocutory orders or decrees, and that act does not 
authorize an appeal from any interlocutory order or decree refusing 
to dissolve, discharge, or vacate an order of injunction previously 
granted. The appeal is dismissed. 



HEINZE V. BUTTE & B. CONSOL. MIN. CO. et al. 
(Circuit Court of Appeals, Ninth Circuit. March 8, 1901.) 
No. 677. 
CiKcuiT Court of Appeals— JcnisDrcTiois— Injunction— Statutes—Amend- 

MENT — RePBAL. 

The act of June 6, 1900, providing that section 7 of the act of 1891, 
relating to the jurisdiction of the circuit court of appeals as to injunction 
cases, should be amended to read as therein prescribed, is valid, notwith- 
standing it purports to amend a section of the act which had already 
been amended by the act of February 18, 1895, to which it did not refer, 
and Its enactment necessarily opérâtes to repeal the latter amendment 
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2. Same— Appbalaelb Ordeb. 

An order appolnting a reeeiTer direeted a party to deliver to hlm pos- 
session of property In controversy, and enjolned hlm f rom interfering 
wlth the recelver's possession, ajQd thereafter an order was entered dls- 
missing an application to set the injunction aside. Eeld, that the latter 
order was not équivalent to an order contlnuing the injunction, within 
the meanlng of the act of June 6, 1900, amending section 7 of the 
judiciary act of 1891 (26 Stat. 828), and authorizing appeals from such 
orders to the circuit court of appeals. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Montana. 

On October 6, 1897, the Butte & Boston Consolidated Mining Company, as 
complainant, filed a bill in equity against John F. Forbis, as esecutor of the 
last wlll and testament of William J. McNamara, deceased, John McNamara, 
the Old Colony Trust Company, and others, for the purpose of obtaining par- 
tition of the Snohomish and Tramway quartz Iodes; the complainant alleging 
itself to be the owner of one-half of the Snohomish and of two-thirds of the 
Tramway, and the défendants were alleged to be the owners of the remain- 
ing interests. Subsequently F. Augustus Helnze intervened in the suit, and 
set up the fact that he had become the owner, by purchase and conveyance, 
of the interest alleged to belong to the devisees of William J. McNamara, 
deceased; and later the said F. Augustus Heinze, as administrator of the 
estate of James Larkin, deceased, together with Clara A. Larkin, were per- 
mitted to intervene and set up the claim that the deed under which the 
complainant claimed title from James Larkin was obtained while the gran- 
tor was Insane, and that said interest in fact belonged to the heirs and rep- 
résentatives of said James Larkin. Thereafter, on July 27, 1899, the court 
appointed a receiver of the interest so in dispute between the complainant 
and the Larkin estate, wlth leave to apply for an extension of such receiver- 
ship over the whole of the property. On March 15, 1900, the receivership 
was so extended by an order of the court which also direeted that F. Augus- 
tus Heinze and Arthur P. Heinze, and ail parties claiming under them, deliver 
to the receiver full possession of the said Snohomish and Tramway Iode 
claims, and enjoined them from mining or extraeting ores therefrom, or in 
any way interfering with the possession of the receiver. On November 14, 
1900, the appellant filed a motion to vacate and set aside the order of March 
15, 1900, and the court thereupon entered an order to the complainant re- 
qulring it to show cause why the motion should not b© allowed. Thereupon 
the complainant In the bill, together with the Old Colony Trust Company, one 
of the défendants, and John S. Harris, the receiver, moved the court to dis- 
miss the appellant's motion and to quash the order to show cause. TJpon a 
hearing had, the court so ordered. The présent appeal is taken from the In- 
terlocutory order so made and entered on November 19, 1900, grantlng the 
motion of the complainant, the Old Colony Trust Company, and the receiver 
to quash the order made on November 14, 1900, requiring them to show cause 
why the court should not vacate the order of March 15, 1900, whereby the 
receivership was extended over the whole of the Snohomish and Tramway 
Iodes, and the appellant was enjoined from mining therein. 

Cullen, Day & Cullen, McHatton & Cotter, and James M. Denny, 
for appellant. 
Forbis & Evans, for appellees. 

Before GILBEET, EOSS, and MOREOW, Circuit Judges. 

GrILBERT, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

A motion is made to dismiss the appeal upon the ground that no 
appeal lies from the order from which it is attempted to be taken. 
The right to appeal to the circuit court of appeals from an inter- 
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locutory order or decree was created by section 7 of the act which 
established the court, It was there provided — 

"That where, upon a hearing In equlty in a district court, or in an existing 
circuit court, an Injunction shall be granted or continued by an interlocutory 
order or decree, • * * an appeal may be taken from sucti interlocutory 
order or decree granting or continuing such injunction to the circuit court of 
appeals." 26 Stat. 828. 

By the act of February 18, 1S95, section 7 was amended to read 
as follows: 

"Tliat wliere, upon a hearing In equlty In a district court or a circuit court, 
an injunction shall be granted, continued, refused, or dissolved by an inter- 
locutory order or decree or an application to dissolve an Injunction shall be 
refused ♦ * • an appeal may be talsen from such Interlocutory order or 
decree granting, continuing, refusing, dissolving, or refuslng to dissolve an 
injunction to the circuit court of appeals." 2 Supp. Rev. St. p. 376. 

By the act of June 6, 1900, it was provided that the seventh sec- 
tion of the act of 1891 be amended to read as follows: 

'That where, upon a hearing in equity in a district court or in a circuit 
court, or by a judge thereof in vacation, an injunction shall be granted or 
continued or a receiver appointed, by an interlocutory order or decree, 
* * * an appeal may be talîen from such interlocutory order or decree 
granting or continuing such injunction or appointing such receiver to the cir- 
cuit court of appeals." 

It will be observed that the act of June 6, 1900, amenas the seventh 
section of the judiciary act of 1891, without expressly referring to 
the amendment of February 18, 1895. We think there can be no 
doubt that the last act was valid, notwithstanding that it purports 
to amend a section of the original act which had already been 
amended by the act of 1895, and that its enactment necessarily oper- 
ated to repeal the amendment of 1895. Wire Co. v. Boyce (C. C. A.) 
104 Fed. 172, and cases there cited. The law, therefore, by which 
the présent motion to dismiss must be ruled, is the act of June 6, 
1900; and the question arises whether the appeal in the présent in- 
stance is an appeal from an order appointing a receiver or granting 
or continuing an injunction. It is admitted that it is not an appeal 
from an order appointing a receiver. The order appointing a re- 
ceiver was made some eight months before the entry of the order 
which is appealed from. It is contended, however, that the appeal 
is from an order continuing an injunction, for the reason that the 
order appointing the receiver proceeded to direct the appellant to 
deliver to the receiver the possession of the property which is in 
controversy, and enjoined him from interfering with the receiver's 
possession; and it is said that by virtue of such provision the order 
became also an injunction order, — an order from which an appeal 
might hâve been taken irrespective of the order appointing the re- 
ceiver, — and that the action of the court in entering the order which 
is appealed from, although that order did not embody an injunction 
or continue an injunction, but dismissed the appellant's application 
to set aside the injunction, was nevertheless, in its nature, an order 
continuing an injunction, and was therefore appealable. The ap 
pellant cites In re Tampa Suburban E. Co., 168 U. S. 583, 18 Sup. 
et. 177, 42 L. Ed. 589; Association v. Storrow, 34 G C. A. 182, 92 
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Fed. 5; American Const. Co. v. Jacksonville, T. & K. W. Ry. Go., 
146 U. S. 372, 13 Sup. Ct. 758, 37 L. Ed. 486,— in support of the 
proposition that, if an order appointing a receiver contains an in- 
junction àgainst interférence with the receiver's possession, an ap- 
peal may be taken tberefrom as from an order granting an injunc- 
tion. We think it unnecessary to consider that question. Conced- 
ing, for the purposes of this discussion, that tbe order of March 15, 
1900, may be regarded as an order granting an injunction, can it be 
said tbat tbe order of November 14, 1900, wliich is the crder appealed 
from, was in any sensé an order either granting or continuing an 
injunction? We think not The intention of the act of 1891 was 
to create the right of appeal from an injunction order, — an order 
granting an injunction or subsequently directing that it be çontinued 
in force. It does not by its terms extend to an order sustaining or 
denying a motion to set aside an injunction already granted or dis- 
missing an application to dissolve an injunction, and it has been 
held that it was not intended by implication to extend to such an 
order. Dreutzer v. Land Co., 13 0. G. A. 73, 65 Fed. 642. The in- 
tention of the original législation in this respect is made manifest 
by the terms of the amendment of 1895, whereby express provision 
was made for appeal from orders granting, continuing, refusing, dis- 
solving, or refusing to dissolve an injunction. In subsequently re- 
turning, by the amendment of 1900, to the original provisions of 
the act, it muât be held that congress intended to repeal the more 
libéral provisions of the amendment of 1895, and to readopt the 
stricter rule of 1891. It must be presumed that the amendment of 
1900 was made in view of, and with spécial référence to, evils which 
had been introduced by the amendment of 1895, and for the purpose 
of curtailing appeals from interlocutory injunction orders. Under 
the amendment of 1895 no limit was placed to the exercise of the 
right to move for the dissolution of injunctions, and the right existed 
to appeal from every ruling upon such a motion. If that amend- 
ment had never been enacted, and the right created by section 7 of 
the judiciary act of 1891 had never been thus enlarged, there migbt, 
perhaps, be plausible ground for now urging that the amendment 
of 1900 was intended to apply to a case such as that now under con- 
sidération; but, in view of the amendment of 1895 and its subsé- 
quent repeal, there is no room for a libéral construction of the exist- 
ing statute, The appeal will be dismissed. 
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FRISHMUTH et al. v. FARMBES' l^AN & TBUST CO. 

ANTELO V. SAME. 

(Circuit Court of Appeals, Second Circuit Febmary 27, 1901.) 

Nos. 19, 79. 

1. Appbai,— Rbvibw op Decrbe Sustaining Demurreb— Waiter by Ambnd- 

MENT. 

A complainant who amends liis bill after a demurrer bas been sus- 
tained tbereto cannot bave the decree sustalning such demurrer reviewed 
on appeal from a subséquent decree rendered on the amended bill. 
S. Limitations — Statutb Applicable— Natdeb of Suit. 

Where a railroad mortgage executed to a trustée contained no express 
covenant on the part of the trustée, one cannot be implied, unless clearly 
growing ont of the language or the obvions intent of the parties; and a 
suit by the bondholders secured, agalnst the trustée, for Its failure to 
properly protect their interests, Is one for a breach of duty implied by 
law, and not for a breach of covenant, for the purposes of determining 
the statute of limitations applicable to such suit 
8, Samb— Suit for Breach of Trust — Bfpect of Amendmbnt Alleging 
Fraud. 

A railroad company executed and delivered to a trustée bonds, and a 
mortgage securihg the same, upon property yet to be acqulred and con- 
structed; the mortgage providing that the bonds should be certiiied and 
Issued by the trustée from time to time on request of the <;ompany, the 
proceeds to be retained by the trustée, and paid out only on the orders 
of the Company, stating the purpose for which such proceeds were to be 
used, or that the bonds should be delivered to the company on the like 
statement; the company covenanting that the bonds or their proceeds 
should be used only for the purposes contemplated by the mortgage. 
Holders of the bonds flled a bill against the trustée for relief on the 
ground that it had certified and issued the bonds without the statements 
requlred, and whIch did not bave the security contemplated by the mort- 
gage, by reason of v^hich fact they proved to be worthless. A demurrer 
to the bill ■WSLS sustained on the ground that the suit was barred by 
limitations. Eeld, that the gravamen of the biU was a breach of trust on 
the part of défendant, and that its nature was not changed by amend- 
ments merely adding an allégation that the action of the défendant was 
fraudulent, so as to couvert It into a bill for fraud, against which limita- 
tions would not begin to run until the fraud was discovered by complain- 
ants. 
4. Railroad Mortgage — Duty and Liabilitt op Trustée. 

A trustée in a railroad mortgage cannot be held liable to the bond- 
holders because of its failure to défend a suit for the forfeiture of a land 
grant to which the company would bave been entitled on maljîng a cer- 
tain payment, where it is not shown that there was any défense, or that 
the rights of the company had not previously been lost without fault of 
Its défendant. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Thèse two bills in equity, which were brought in the circuit court for the 
Southern district of New Yorli, are founded upon substantially the same facts, 
but the légal liability of the défendant is presented iù the respective bills 
in a différent form. To each bill the défendant interposed substantially the 
same demurrers, which were heard by Judge Wallace, who, as will be' seen, 
overruled a part of the demurrers, sustained a portion, and dismisséd the 
bills unless the complainants should see fit by amendment to obviate the 
objections which were sustained. 95 Fed. 5, 12. Bach complainant dld 
thereupon amenda the amended bills were again demurred to, were held not 
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to have been cured, the demnrrers were sustalned, and the bills were dis- 
missed. The allégations of fact In the bills are volumlnous, were stated 
as briefly as the nature of the case permitted in the opinion of Judge Wallace 
in the Frishmuth Case, and axe as follows: 

"The complainants, owners of certain mortgage bonds created by the Ore- 
gon Pacifie Kailroad Company, allège by their blll of complaint that by the 
neglect and breach of duty of the défendant, the trustée named In the mort- 
gage, they have whoUy lost the amount represented by their bonds, and pray 
for a discovery and an accounting. The bill was filed in January, 1899. The 
défendant by demurrer objects that the bill does not disclose a cause of 
action, that there is a defect of parties défendant, that there is a defect of 
parties complainant, that the suit Is barred by the statute of limitation, and 
that the lâches of the complainants, in view of the facts set forth in the bill, 
preclude any recovery. The mortgage or trust deed is set ont in full in the 
bill of complaint. It was executed October 1, 1880, by the Oregon Paclflc 
Eailroad Company as party of the first part, the défendant as party of the 
second part, and the Willamette Valley & Coast Eailroad Company as party of 
the third part, to seeure an issue of fifteen thousand bonds, of the dénomina- 
tion of $1,000 each, of that date, payable October 1, 1900, with interest semi- 
annually, reciting upon the face that they were 'limited in Issue to $25,000 
per mile' of railroad. 

"The Willamette Valley & Coast Railroad Company (hereafter called the 
'Willamette Company') was incorporated with authority, among other things, 
to construct a railroad from Corvalis to Yaquina Bay, In the state of Oregon; 
had acqulred by grant from that state certain lands situate in Benton eounty, 
and was entitled to appropriate other lands of the state for station buildings, 
dépôts, workshops, etc.; and was also entitled to acquire by the payment of 
$600,000 a grant from the state of Oregon to the Willamette Valley & Cascade 
Mountain Wagon-Eoad Company (hereafter called the 'Wagon-Eoad Com- 
pany') covering about eight hundred and flfty thousand acres of land. The 
Oregon Pacific Eailroad Company (hereinafter called the 'Oregon Company') 
was incorporated with authority, among other things, to construct and oper- 
ate a railroad from Yaquina Bay to Boisé City, in the state of Oregon; to 
construct the railroad of the Willamette Company, acquire It, and operate it; 
and to construct or acquire water craft, and operate the same in connection 
with its railroads. To seeure the payment of the fifteen thousand bonds cre- 
ated by the Oregon Company, that corporation and the Willamette Company 
joined in the mortgage, and eonveyed to the défendant, in trust and upon the 
covenants therein expressed, their franchises and ail their property then exist- 
ing or thereafter to be acquired. At the date of its exécution neither the 
Oregon Company nor the Willamette Company had any railroad construeted, 
or had any other property of value to which the lien of the mortgage could 
attach, except the franchises and land grant of the Willamette Company, and 
the right of that company, by the payment of $600,000, to become owner of 
the eight hundred and fifty thousand acres of land included in the grant to 
the Wagon-Road Company. By the terms of the mortgage the bonds were 
not to become valid obligations until eertified by the trustée, and they were 
to be deposited by the Oregon Company with the défendant, to be eertified 
and issued from time to time at the request of the Oregon Company as the 
same should be sold or otherwise disposed of. The mortgage eontained cov- 
enants on the part of the Oregon Company to do or cause to be done ail the 
acts and things necessary and proper to préserve intact the lien of the 
mortgage upon ail the property eonveyed, and to perform ail sueh further 
acts as the trustée should deem proper and expédient for more efCeetively 
securing the payment of the bonds; to apply the proeeeds arlslng from the first 
three thousand two hundred and fifty bonds issued to it by the trustée, flrst 
to the payment of the $600,000 necessary to enable the Willamette Company 
to acquire the land grant of the Wagon-Eoad Company, next to the con- 
struction and equipment of one hundred and thirty miles of railroad from the 
océan eastward, and thereafter any surplus, as well as the proeeeds of ail 
the other bonds issued to it by the trustée, to the construction and equipment 
of the rest of its railroad, the purchase of water craft, and the gênerai pur- 
poses of its incorporation. The Oregon Company also covenanted to deposit 
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with the trustée the sum of Ç30,000 In eaeh year, commencing wltli the year 
1883, to be invested by the trustée as a sinking fund for the purchase of the 
bonds, and to pay the bonds, principal and Interest, according to thelr tenns. 

"The provision of the mortgage authorizing the défendant to issue the 
bonds reads as foUows: 'The said trustée may certify and issue any of the 
said bonds at any time on the request of the party of the flrst part in writ- 
Ing, and the net proceeds which may be realized upon the sale shall be paid 
over to and remain In the hands of the said trustée for the purposes above 
enumerated, and shall be paid out only on the wrltten order of the executive 
committee of the board of directors of the party of the flrst part, and ail 
such orders shall include a statement declaring the purpose or purposes for 
which the proceeds of the bonds so ordered to be paid over are to be appro- 
priated or used: provided, hovrever, that, in case the party of the flrst part 
shall désire to apply any of the said bonds for the purposes of its incorporation 
without converting the same into money, it shall furnish the said trustée with 
a like wrltten order of the said executive committee, which shall include a 
written statement declaring the purpose or purposes for which the said bonds 
are to be appropriated or used, and in that case the said trustée shall certify, 
issue, and dellver the said bonds. Notbing herein contained shall be so con- 
strued as requiring the said trustée to inquire into the application of the 
funds or the bonds which it may dellver over upon the receipt of such orders 
as aforesaid.' The mortgage contained the usual provisions, in case of a de- 
fault in the payment of the principal or interest of the bonds, authorizing the 
trustée, upon the request of the holders of one-fourth of the then outstanaing 
bonds, to enter into and take possession of the mortgaged property and re- 
çoive the earnings and income thereof, and for the foreclosure and sale of the 
mortgaged property; and it provided that in case of a foreclosure sale the 
trustée might become the purchaser, might procure the organization of a new 
corporation for the beneflt of the holders of the bonds upon such terms as n 
majority of the bondholders shonld request, and should aid and promote i:i 
ail lawful ways any plan of such a reorganization. It also contained thr- 
following provision: 'That the party of the second part, and its successors or 
snccessor in the trust hereby created, shall be responsible only for reason- 
able diligence in the management thereof, and shall not be accountable In 
any case for the act or default of any agent, attorney, or emijloyé, when 
such person shall hâve been selected with reasonable discrétion; and the 
party of the second part, its successors or successor, shall be entitled to be 
reimbursed ail Its proper outlays of any sort and nature by it incurred in the 
discharge of this trust after the exécution of thèse présents, including reason- 
able attorney's and counsel fées incurred in that behalf, and shall be entitled 
to receive a reasonable and proper compensation for any duty It may at any 
time perform in the discharge of the trusts hereby created.' 

"The bill allèges that in May, 1881, the défendant certified and delivered 
to the Oregon Company three thousand two hundred and flfty of said bonds; 
that the order for the bonds did not contain any déclaration of the purpose 
for which they were to be used, except the gênerai one that they were to be 
'appropriated or used in the purchase of necessary materials for the construc- 
tion of its lines and the discharge of its obligations, and for other proper 
purposes of its incorporation'; that at the time of certifying and delivering 
thèse bonds the right to acquire the land grant for the eight hundred and 
flfty thousand acres had explred, and the défendant was aware of the fact; 
that the Oregon Company did not construct the one hundred and thirty 
miles of railroad from the Pacific Océan eastward, but did build and equip 
only abont seventy-two miles of said projected railroad, which was com- 
menced about July, 1881, and completed about October, 1884, and which did 
not cost the proceeds of twenty-flve bonds per mile; that in December, 1884, 
the défendant, with knowledge that said railroad had been constructed, and 
that the land grant for the eight hundred and flfty thousand acres had not 
been acquired, issued and delivered to the Oregon Company one thousand 
more of the bonds, and shortly afterwards three thousand seven hundred and 
flfty more, and subsequently, and in June, 1885, ail of the remainder of the 
flfteen thousand bonds; that the orders upon which ail of the bonds were 
thus jssned contained only a statement of the purposes for which they or their 
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proceeds were to be appropriated, like that contalned In the flrst order; thaf 
after the eertiflcatlon and Issue of the flfteen thousand bonds, although fhe 
construction of the rallroad of the Oregon Company was proceeded with in 
an inefficient way, only ten more miles of rallroad were constructed and 
equipped until 1886, and slxty miles more by the fall of 1889; that the pro- 
ceeds of eleven thousand of the bonds were not appropriated by the Oregon 
Company to the acquisition, construction, or betterment of the mortgaged 
property, or for any of the purposes in the mortgage declared; that in Oetober, 
1890, the Oregon Company became Insolvent, and defaulted in paying the 
interest upon the bonds, and the défendant brought its action for the fore- 
closure of the mortgage and the appolntment of a receiver of the mortgaged 
property, and in December, 1894, the mortgaged premises were sold under a 
decree of sale In the action to parties who purchased for thelr own beneflt, 
and not for that of the holders of the bonds, and a deed of conveyance was 
executed and delivered to the purchasers, and thereby the holders of the 
bonds wholly lost ail the beneflt and security of the mortgage." 

Silas W. Pettitt, for appellants Frislimuth and others. 

Wm. Putney, for appellant Antelo. 

John E. Parsons and David McClure, for appellee. 

Before LACOMBE and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge (after stating the facts as above). The 
circuit judge was of the opinion that the bill stated a good cause 
of action, and overruled the ârst demurrer. The grounds upon which 
he rested his conclusion were that the duties of the défendant, which 
was a trustée for the beneflt of the bondholders, were not simply 
those which were stated in tenus in the mortgage, but were imx)osed 
upon and were assumed by the défendant by the fact of trusteeship, 
and by the situation or obvions nature of the mortgage security. 
In this case — 

"The security was practlcally In nubibus at the inception of the trust, and 
was to be created by the co-operatlon of the défendant and the Oregon Com- 
pany. It was to be constltuted an adéquate security by the acquisition of 
property by the Oregon Company through the proceeds of the bonds to be 
issued by the trustée. The mortgage was sedulously framed and expressed to 
induce investors to purchase the bonds upon the faith that such property 
would be acqulred with the proceeds, and that as the bonds were issued by 
the trustée the proceeds would be devoted by the Oregon Company, under the 
supervision of the trustée, to feed the security and satisfy the promises set 
forth in the bonds and in the mortgage covenants. The statement in the 
bonds that the issue was to be llmited to $25,000 per mile of rallroad was a 
promise by the Oregon Company that there should be a mile of completed 
rallroad for every $25,000 of bonds issued. This statement, and also the 
covenant In respect to the application of the proceeds of the flrst bonds to 
be Issued, were obviously inserted to assure investors that the security would 
be adequately augmented concurrently with the issue of the bonds. The 
only possible object of the provision restrlcting the trustée from dellvering 
the bonds or their proceeds to the Oregon Company, except on orders declar- 
ing the purposes for which they were to be used. was to satisfy the in- 
vestors that the trustée was to supervise the opérations of the Oregon Com- 
pany in respect to the purposes to which it intended to make application 
of the proceeds, and thus efCectuate the promises of that company. The sev- 
eral provisions imply the powëf and the duty of the trustée to refuse to 
issue bonds except when supplied with évidence that the avails are to be 
used conformably with the promises of the Oregon Company,. The défendant 
cannot escape responsibility to those who hâve bought the bonds upon the 
theory that the mortgage does not eontain auy covenants by the trustée pre- 
scribing its conduct except in the event of a default in payment. They are 
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entitled to hold the défendant to the performance of the duties which, from 
the import of the provisions, they had a rigM to suppose the trustée would 
perform. While its terms exonerate the trustée for a misapplication after 
It has dellvered the bonds or proeeeds to the Oregon Company upon orders 
of the requisite character, they do not absolve it further. They certainly 
do not protect the trustée in delivering bonds or proeeeds which it knows 
or has reason to believe are not to be applied properly. The instrument is 
not to be construed as authorizing the trustée to deliver the bonds or thelr 
proeeeds upon orders containing such vague and indefinite déclarations as 
were inserted in those given by the Oregon Company. Upon such a construc- 
tion the provision conferring authority would afford no security for the bond- 
holders, and would be a mère sham. It was intended to restrict the trustée 
from delivering bonds or proeeeds without information of the spécifie uses 
to which, from time to time, they were being applied, in order to enable the 
trustée to ascertain whether they were being expended conformably to the 
promises of the Oregon Company." 

The third demurrer was sustained because the action was brought 
in the name of the complainants alone, — a defect which was sub- 
seqnently cured by amendment. The lourth and flfth demurrers, 
that the suit was barred by the statutes of limitations, were sus- 
tained because the entire issue of bonds had been delivered by the 
défendant in June, 1885, 14^ years before the commencement of 
the action; and, while courts of equity of the United States are 
not subject to restriction by state statutes, they feel themselves 
bound, in cases of concurrent jurisdiction, to act in analogy to those 
statutes. The sixth and seventh demurrers, which set up the dé- 
fense of lâches, were overruled. Judgment was ordered sustaining 
the third, fourth, and flfth demurrers, and overruling ail the others 
and dismissing the bill unless the complainants saw ût by amend- 
ment to obyiate the objections. The complainants thereupon amend- 
ed by adding to the original bill averments that the same acts 
in regard to certification which had been previously stated were 
fraudulent, that the certification of the bonds was to enable the 
Oregon Eailroad Company to perpetrate a fraud, and averred the 
ignorance of the fraud by the complainants and its concealment. 
The défendant thereupon renewed, in substance, its demurrers; and 
the circuit court adhered to its original position upon the ground 
that if the cause was, as before, for the breaches of duty by the de- 
fendant, the statute of limitations would defeat the action, but, if 
the amendment turned the bill into one for fraud, it stated a cause 
of action which was not common to ail the bondholders. 

The complainants in the Frishmuth Case treat the amendment as 
immaterial, and as simply asserting that the acts of the défendant 
constituted a légal fraud, without changing the cause of action, 
which was for a breach of covenant, and urge that the décision upon 
the original bill was erroneous. If the complainants had wished 
a review of that decree, they should hâve omitted to amend the 
bill by the averment in regard to fraud, and should hâve taken an 
appeal from the judgment which sustained the demurrers. U. S. 
V. Boyd, 5 How. 29, 12 L. Ed. 36; Jones v. Thompson, 6 Hill, 621. 
But, as the complainant is urgent upon the question that the bill 
as amended is an action upon a sealed instrument for the breach 
of covenants therein, and therefore the cause of action is not 
barred, except by analogy to the statute which prescribed a limi- 
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tation of 20 years, and as the amendment was confessedly imma- 
terial, we will look into the question of the cause of action. 

It is clear that the mortgage contained no express covenant against 
neglect of dtity by the trustée. Neither can any implied covenants 
to that effect be read into its terms. The défendant signed the mort- 
gage and attached its corporate seal for the purpose of expressing 
its acceptance of the trust. The law imposes upon a trustée the 
duty of fldelity to the pecuniary interests of the cestuis que trustent, 
and the necessity for fldelity is measured somewhat by the situation 
of the trust fund. In the case of this mortgage, as the security was 
"practically in nubibus," it was the duty of the trustée to see that 
new bonds were not carelessly and improvidently issued upon vague 
déclarations of the purposes to which they were to be applied. This 
duty was imposed by law from the fact of trusteeship, and was not 
imposed by covenant. The omission to discharge the obligation was 
a breach of duty, and may be regarded as a breach of a quasi con- 
tract, or contract implied by law. A covenant to discharge the duty 
was not one which would naturally be inserted in a mortgage be- 
tween a mortgagor and a trustée, and ought not to be inserted by 
implication unless clearly growing out of the language or the obvious 
intent of the parties. In the Antelo Case it is not claimed that the 
liability of the défendant was for the losses sustained by a breach 
of covenant, but was for the losses sustained by a breach of its 
duty. The acts of the trustée which are complained of with respect 
to the certification of the bonds are the same as in the Frishmuth 
Case, but the Antelo bill avers that the right to acquire the 850,000 
acres existed until the fall of 1894, when it was lost by the neglect 
of the trustée to défend against a suit to déclare the forfeiture of the 
right. Altschul v. Hogg (C. C.) 62 Fed. 539. The same disposition was 
made of the several demurrers as was made in the Frishmuth Case, 
except as to the second, which alleged a defect of parties complain- 
ant, — a defect which did not exist in the Antelo bill. The complain- 
ants thereupon amended, not by changing the original bill, but add- 
ing to it averments which were, in substance, those of the amend- 
ment in the Frishmuth suit, and that the fraud was concealed until 
within six years before suit was brought; the object being to bring 
the case within the rule of the United States courts that, where an 
action is brought in equity to recover on the ground of actual con- 
cealed fraud, "time will not begin to run in favor of the défendant 
until the discovery of the fraud, or until with reasonable diligence 
it might hâve been discovered." Kirby v. Eailroad Co., 120 U. S. 130, 
7 Sup. et. 430, 30 L. Ed. 569. If, as in the Frishmuth Case, the ap- 
pellant had wished to challenge the correctness of the decree which 
dismissed the original bill, he should hâve appealed from that decree. 
U. S. V. Boyd, supra. The questions of importance which are before 
the court upon this appeal are whether the grounds of demurrer 
hâve been removed by the amendment; that is, whether the cause 
of action, as now stated by the bill as amended, is one for fraud, or, 
as before, for a breach of duty, and, if for fraud, what are the consé- 
quences. Is it a good bill, or is it multifarious (the défendant having 
made multifariousness an additional ground of demurrer), or was the 
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injury remediable only by an action at law? The fundamental ques- 
tion is, what is the cause of action as stated in the bill? The ap- 
pellant makes an additional point in regard to tlie fonn of the de- 
cree, — that it did not state, as it should bave done, the causes of 
demurrer which were allowed and disallowed. The decree upon the 
original bill disallowed ail the causes of demurrer, except those re- 
lating to the statute of limitations; and the opinion of the circuit 
judge upon the demurrers to the amended bill shows that, in his 
opinion, the question before him was upon the effect of the amend- 
ment. There is no practical difficulty in knowing which of the de- 
murrers were sustained. The amendment consisted in characterizing 
the certification of the bonds as fraudulent, and adds to the previous 
averments of négligence the word "fraudulent." It is apparent, and 
it is conceded by the appellee, that the gravamen of the bill is still 
violation of duly, and that there was no intention to change the 
cause of action, which originally was for relief from the breach of 
trust by the trustée in certifying bonds which did not hâve the requi- 
site security, and therefore were fraudulent in their nature. The 
original bill and the amendment contain a single set of facts, and 
the prayer of the bill as amended is for payment of the bonds, which 
hâve become worthless by the négligent conduct of the trustée. 
When the gravamen of the bill is for a breach of duty, and the action 
is thereby brought within the adverse effect of the influence of the 
statute of limitations, the addition of bare averments which call the 
same acts fraudulent do not couvert it into a bill both for a fraud 
and a breach of duty or for fraud alone. The alleged acts constituted 
négligence, and it ia useless to escape from the légal conséquences 
of an action to recover damages for such acts by affixing to them the 
adjective "fraudulent." The bill is what it was originally, and the 
rider in regard to fraud has not altered its character. 

The counsel for the complainant is of the opinion that suflQcient 
attention was not paid by the circuit judge to the allégations of négli- 
gence on the part of the défendant in not defending in 1894 against 
the suit in Oregon for the forfeiture of the right of the railroad Com- 
pany to 850,000 acres of land, whereby a decree of court was entered 
which involved an alleged loss to the bondholders of $3,000,000. 
The circuit judge did not apparently hold that a recovery for the 
conséquences of this alleged négligence was barred by lapse of time, 
but was of opinion that no sufûcient acts of négligence were averred 
in the bill, for it does not appear that there was a défense, or that 
the right had not long before the commencement of the suit been 
lost. We think that the bill was and is déficient in that respect. 
The decrees of the circuit court in each suit are aflSrmed, with costs 
of this court. 
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BIBBER-WHITE CO. v. WHITE BIVER VALLEY ELECTRIC R. CO. 
(Circuit Court, D. Vermont. March 23, 1901.) 

1. RBCBivEns — Interférence with Assets — Relief bt Pétition. 

Relief from interférence .with assets belonging to a receiver appointed 
by the circuit court may te obtained by pétition, instead of by bill 
against the wrongdoer, whether they hâve ever been In the receiver'a 
possession or not. 

2. Samk— Assets of Railroad Company— Bttbscriptions for Buiidino Road. 

A town voted aid to a proposed railroad, conditloned on aid from other 
towns, which was partly subscribed by Individuals, payment to be made 
when the road was completed, and a party agreed in wrltlng to act as 
trustée in collecting the indivldual subscriptions for the eompany, but the 
subscription papers were never commltted to him. Hç coUected nothing, 
and nothing accrued on the subscriptions before a receiver was appointed 
for the railroad eompany. Before the latter's appointment, however, the 
vice président, who was àlso a member of the executive commiïtee for 
building the road, indorsed the trustee's agreement with an order to pay 
the amount specified thereln to T., who was active in furthering the enter- 
prise, and had performed some services and made some expenditures 
about it after the eompany was organized. Seld, that conceding that the 
vice président was authorized by the executive committee to Indorse bills 
and checks, and to pay for labor, etc., and that they agreed T. should 
hâve the subscriptions for his services and dlsbursements, he could not 
retain the subscription papers without leave of court, as against the re- 
ceiver, as the agreement was wholly executory, and his claim should 
be submltted to the court, and besides they might be important to the 
receiver in connection with the vote of the town flrst referred to. 

In Equity. 

E. L. Waterman, for receîvers. 
W. B. 0. Stickney, for petitionee. 

WHEELER, District Judge. The town of Stockbrîdge appears to 
hâve voted $10,000 to aid in the construction of this railroad, provid- 
ed: "Sixth. That the people of the towns of Pittsfield, Hancock, and 
Granville shall raise in aid of said railroad, either by appropria- 
tions of théir several towns, or by individual subscriptions, or in 
both ways, a like sum of |10,000." The town of Pittsfield appears 
to hâve voted $3,000, and the town of Hancock |2,000, in compli- 
ance with that vote, and 134 individual subscriptions, — one of |o00, 
and the otliers of from |5 to $200, and amounting to $5,000, — ap- 
pear to hâve been made upon six différent papers, promising to give 
thèse varions sums, respectively, without otherwise naming any 
payée, for the purpose of aiding in the construction of the railroad 
as required by the vote of the town of Stockbridge, to be paid upon 
the completion and equipment of the road; and Charles W. Brighana 
appears to hâve signed, sealed, and delivered to the railroad eom- 
pany a written instrument which, after reciting the passing of thèse 
votes and the making of thèse subscriptions, proceeded: 

"Now, therefore, I, the said Charles W. Brigham, agrée to and with the said 
White River Valley Electric Railroad Company, its successors and assigns, to 
act as trustée for the purpose of collecting said sum of five thousand dollars 
from the subscribers to said fund, and to use my best endeavors to collect the 
same, and do promise and agrée to and with said railroad eompany, for the 
purpose of inducing It to proceed with its construction of the proposed line 
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as named in said votes and resolutions, to tum over, to sald corporation the 
sald sum of flye thousand dollars, or such part thereof as I shall be aWe to 
coUect, when said railroad company shall hâve performed ail things entitUng 
it to reçoive from said town o£ Stoelibridge the amount which said tovyn of 
Stockbridge has voted to pay In aid of said road." 

H. W. Burgett was vice président of the railroad company and 
one of an executive committee of three for building the road, and 
John R. Tupper appears to hâve been active in furthering this en- 
terprise, and to hâve performed some services and made some ex- 
penditures about it after organization of the company. Burgett 
made upon Brigham's agreement this indorsement: "Pay to John 
R Tupper, or his order, the amount specified in this agreement. H. 
W. Burgett, Vice Président," and delivered it to Tupper, who in- 
dorsed and delivered it to the National White River Bank. The re- 
ceiver of the railroad company, its road in process of construc- 
tion and its assets, was appointed in this cause Pebruary 20, 1900. 
Thèse individual subscriptions appear to hâve remained in the hands 
of those, or some of those, who had circulated them, till after that 
time, and none of them to hâve ever been in the hands of Brigham 
except one that he had circulated. Tupper appears to hâve after- 
wards claimed them, they were sent to the bank, and in the fore 
part of December, 1900, were put for him, with the Brigham agree- 
ment, which had been indorseà: "Pay to the National White River 
Bank, or its order, the amount specified in this agreement. John R. 
Tupper,"— with the securities of that bank; and he has denied them 
to the receiver. 

This pétition is brought against Tupper for relief from this inter- 
férence with thèse subscriptions as pertaining to assets of the com- 
pany belonging to the receiver. He has answered the pétition and 
tiled affidavits, and the petitioner has cross-examined the affiants, 
and has flled afQdavits taken subject to cross-examination. A pre- 
liminary objection is made to this form of proceeding by pétition in- 
stead of by bill, which is to be eonsidered. In Ex parte Tyler, 149 
D. S. 164, 13 Sup. et. 785, 37 L. Ed. 689, the proceeding under ex- 
aminât] on was by pétition such as this. Conceming it Mr. Chief 
Justice FuUer said: 

"That power exereised was the power to proteet the property in the cus- 
tody of the court from invasion, and, in order to sustain the recelver's appli- 
cation, the ordinary grounds of equity mterposition vrere not required to be 
set forth;" and, "No nile is better settled than that when a court has ap- 
pointed a receiver his possession is the possession of the court for the benefit 
of the parties to the suit and ail concerned, and cannot be disturbed vcithout 
leave of the court; and that, if any person without leave intentionally inter- 
fère with such possession, he necessarily commits a contempt of court, and 
Is llable to punishment therefor." 

Thèse principles are not much disputed by the counsel for the 
petitionee, but are said not to be applicable hère because the re- 
ceiver did not hâve any possession of thèse subscriptions to be in- 
terfered with; and the petitionee claimed them as of right. Thèse 
subscriptions were évidence of dues to the railroad company to ma- 
ture on the completion and equipment of the road, and apparently 
belonged to that company, and when the receiver was appointed, 
to him, for collection on completion and equipment of the road. 

107 F.— 12 
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ÎThe grpat number of subscribers makes the subscription papers, 
without which some and perhaps many of the names miglit not be 
knôwn, and which would be understood to be payable on présenta- 
tion, necessary for collection. The getting of thèse papers away 
from those who had them, and who neither had nor claimed any in- 
terest in them, and putting them beyond the reach of the receiver, 
was a wrongfui interférence with his vested right to them. Tbe 
petitionee did not hâve any possession before, founded upon any 
daim of right or otherwise. The proceeding in Vertnont & G. E. 
Co. V. Vermont Cent. R. Co., 46 Vt. 792, against interférence with 
the rights of a receiver of the railroad in Vermont by attachment of 
debts in Massachusetts, was a summary one like this, and in it Royce, 
J., in respect to its scope, said: 

"If any person claims a right paramount to the right of a receiver or man- 
ager, he must, before he présumes to take any steps of hls own motion, apply 
to the court for leave to assert hls right against the receiver or manager. 
Hawljins v. Gathercole, 1 Drew, 17; Eandfleld v. Bandfield, 1 Drew «& S. 314. 
Thls rule is not conflned to property actually in the hands of the receiver or 
manager. The court will not permit any one, without its sanction or author- 
ity, to intemipt or prevent payment for any property which he bas been 
appolnted to receive, though it may not be actually in his hands." 

The proceeding in American Const. C!o. v. Jacksonville, T. & K. 
W. Ry. Oo. (C. G.) 52 Fed. 937, was upon pétition of the receiver, 
and the vice président of the company was adjudged guilty of con- 
tempt for collecting money under the contract for carrying the mail 
after the appointment of the receiver, and depositing it in bank 
to the crédit of the company. Thèse principles and cases well show 
that this is a proper proceeding for the redress of this unlawful 
interférence with the rights of the receiver. The petitionee at- 
tempts to justify this conduct by showing that Burgett had author- 
ity from the executive committee to indorse checks and bills, and 
to pay for labor and expenditures, and that they agreed that he 
should hâve thèse subscriptions for his efforts, services, and dis- 
bursements. This would fall short of justifying this interférence 
with the subscriptions, if made out. Brigham had no right to them 
and assumed none; he merely agreed to coUect what he could, and 
pay over what he collected; they were not committed to him for 
that purpose, and he collected nothing. The order of Burgett, if 
he had authority to make it, to pay the amount specified to Tupper, 
carried nothing, for no amount accrued as specified before the re- 
ceivership or ever. The agreement with the executive committee, 
if made, was whoUy exeeutory, and insufflcient to warrant any inter- 
férence with the subscriptions after the receivership without leave 
of court. If he had, or thought he had, any claim upon them, he 
should hâve applied to the court, and not hâve undertaken to 
help hiraself by getting them away from the reach of the receiver. 
They may be important to the receiver in connection with the vote 
of Stockbridge, and should be retumed to the custody of the court, 
that they may be had for any proper purpose. This is ail that is 
considered now with référence to thèse rights, any claim that the 
petitionee may hâve to them being left without préjudice to be ap- 
plied for as he may be advised. This proceeding is continued to Fri- 
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day, April 5, at 2 o'clock, at chambers in Brattleboro, and time is 
given him till then to produce the subscriptions in court if he can, 
or show why if he cannot, and for further proceedings in respect to 
them aud his interférence with them as may seem meet. 
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(Circuit Court of Appeals, Second Circuit. February 27, 1901.) 

No. 80, 

1. Fbdekal Courts— Following State Décisions— Law of Fixtures. 

The fédéral courts adopt as the rule of décision as to fixtures the local 
law as established l)y the décisions of the courts of the state where the 
property Is situated, when such décisions are explicit and uniform.i 

3. Fixtures- Law op New York. 

Under the décisions of the New York courts, a machine does not be- 
come a part of the realty by merely attaching It to a building, without 
the Intention to make it a permanent accession, when it is not so Ineor- 
porated with the building as to lose Its identity or to render its removal 
injurions to the building, unless it is essential to the use to which the 
part of the building in which it is connected is appropriated. 

8. Samb — Electric Lighting Machikery. 

Where a building was piped for lighting with gas, and also equipped 
with an electric lighting System, prepared for connection with the street 
eupply, dynamos and engines for driving the same, installed in the build- 
ing from considérations of economy only, and not from necesslty, which 
were used for no other purpose than to supply eleetrlcity for use in the 
building, and which could be removed without difHculty or injury to 
themselves or the building, and were susceptible of use either singly or 
together in any other building, did not become a part of the realty, so as 
to pass under a prior mortgage, as against a purchaser of such machinery 
from the mortgagor. 

4. Same— BwiTCH Egards, Chandeliers, and Signs. 

Electric lighting fixtures used in and about a theater building, and dé- 
tachable without injury thereto, such as switch boards used to connect 
a dynamo with the permanent wiring of the building, chandeliers, and an 
electric sign, ail of which are capable of being used elsewhere, are not 
a part of the realty, but chattels, under the law of New York. 
6. Same — Theater Chairs. 

Upholstered turn-over theater chairs, arranged in an auditorium in 
rows, in the usual manner of seating such rooms, and fastened to the 
floor by screws, being essential to the use for which the room is de- 
signed, are presumably intended as jiermanent attachments to the build- 
ing, and are a part of the realty, as between mortgagor and mortgagee, 
unless circumstances indlcating a contrary intention are shown. 

6. Same— Stage Scbkert. 

Stage scenery used in a theater, consisting of loose articles which can 
as well be used in another theater, is Personal property. 

7. Same— Wall Mirrors. 

Large mirrors placed around the walls of a room used for public pur- 
poses when the building was constructed, forming panels finished in har- 
mony with the remainder of the room, and which cannot be removed 
without leaving the room dismantled and unflnished in appearance, are 
a part of the building. 

1 State laws as ruies of décision, see notes to Griffin v. Overman Wheel Co., 
9 G. C. A. 548; Wilson t. Perrin, 11 C. G. A. 71; Hill v. Hite, 29 G. G. A. 553. 
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& SAMB— PUMPINO ENQINE8. 

Whether pumplng engines used In a theater building to ptimp water 
Into tanks on the top of the building, and to keep flUed the standplpe» 
required by the law of the state to be maintalned in such buildings, 
where they are removable without injury to the building, are a part of 
building, and realty as between mortgagor and mortgagee, Is a question 
of fact, depending to some extent upon whether or not they are essential 
to the proper equipment of the building, and not alone upon the intention 
of the owner. Where they are only a matter of convenience, and the 
building contains other pumps which can be used for the same purposes, 
effect may be given to the intention of the owner that they should re- 
maln Personal property, but otherwise they are not removable from the 
building. 
9. CoNVBEsiON — Trial — Furnishing Jdbt with List of Property. 

In a suit for conversion, to recover the value of a large number of 
articles claimed as Personal property by plaintifif, It la proper for the 
court to submit to the jury a schedule of the articles in controversy, to 
aid them in fixing the value of the property, provided such schedule con- 
forms to the évidence. 

In Error to tbe Circuit Court of the United States for the Southern 
District of New York. 

Edward E. McCall, for plaintifl in error. 
A. J. Dittenhoefer, for défendant in error, 

Before WALLACE, LACOMBE, and SHIPMAlsr, Circuit Judges. 

WALLACE, Circuit Judge. The plaintiff in error was the défend- 
ant in the court below, and brings this writ of error to review a 
judgment for the plaintifl entered upon the verdict of a jury in an 
action brought to recover for the conversion of personal property. 
101 Fed. 1007. 

One Hammerstein on the 20th day of April, 1896, executed to the 
défendant a mortgage upon certain real estate situate in the city of 
New York, which included the building known as the "Olympia 
Theater." Default having been made in the payment of the mort- 
gage debt, a foreclosure action was brought, and upon a decree ren- 
dered in that action the défendant purchased and became the owner 
of the mortgaged premises. After the exécution of the mortgage, 
and before the decree of foreclosure, the mortgagor executed a bill 
of sale to one Lissner of ail the goods, chattelSj and fixtures within 
the theater building, described in a schedule annexed to the instru- 
ment; and thereafter Lissner, by a bill of sale, transferred the Per- 
sonal property in controversy to the plaintiff. 

The principal issues litigated upon the trial were as to the title and 
value of the property; the défendant contending that most of the 
articles were fixtures, and passed as part of the realty by the pur- 
chase under the foreclosure decree. The jury, under the instruc- 
tions of the court, rendered a spécial verdict specifying the particular 
articles which they found to be chattels as distinguished from fix- 
tures, their respective values, and the aggregate value. As to some 
of thèse articles they were instructed by the court to flnd ia favor 
of the plaintiff. As to others the question whether the articles were 
fixtures was left to them as one of fact, under général instructions as 
to the law applicable to the évidence. Thèse instructions of the trial 
judge are impugned by the assignments of error. 
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A gênerai statement of tihe facts as disclosed by thé évidence, and 
the rules of law applicable, should préface a considération of the as- 
signments of error. It appeared upon the trial tbat the theater 
building had been fully equipped by Hammerstein prior to the date 
of the mortgage. It was subdivided into four places of amusement, 
— the music hall in the northern half of the flrst floor, the theater 
proper in the southern part of the first floor, the concert hall in the 
center, and the roof garden over ail. The building was lighted by its 
own electric plant, being lighted throughout, and provided with 
chandeliers wherever needed, including the electrolier, 35 feet in 
length, and having a spread of about 30 feet, suspended in the concert 
hall. The electric current was supplied by dynamos located in the 
basement, driven by steam engines. The building was also piped 
and prepared for being lighted by gas. It was heated by steam, both 
the direct and the indirect Systems being used. Electric signs were 
fastened to the outside of the building, equipped with letters for 
use to advertise the name of the theater and the plays being pre- 
sented. As the city water could not rise to the top of the building, 
two large tanks were constructed there, supplying standpipes with 
water for protection against fire, and for supplying pipes leading to 
the stages for the production of water effects. The tanks were sup- 
plied with water by two pumping engines connected with boilers in 
the basement, — one under the stage of the music hall, and the other 
under the stage of the theater. The music hall was provided with 
ventilating fans for cooling purposes, and there was a ventilating fan 
in the basement, ail actuated by electricity. The concert hall was 
fitted up with 10 large mirrors, the walls of the room being nearly 
covered by them. Throughout the building there were chairs and 
seats for the accommodation of the audiences. The stages were sup- 
plied with scenery, draperies, movable platforms, and stage prop- 
erties. 

In deteimining what annexations to real property, of chattels, con- 
stitute a part of the realty, the fédéral courts ascertain the local law 
of real property by the décisions of the courts of the states in which 
the property is situated, and, when thèse décisions are explicit and 
uniform, adopt them as the rule of décision. Davis v. Mason, 1 Pet. 
503, 7 L. Ed. 239; Hinde v. Vaitter, 5 Pet. 398, 8 L. Ed. 168; Suydam 
v. Williamson, 24 How. 427, 16 L. Ed. 732; Williams v. Kirtland, 
13 Wall. 306, 20 L. Ed. 683. The gênerai rule derived from the dé- 
cisions of the courts of New York is that unless the annexation is 
one of a permanent character, so that the machine or other chattel 
cannot be removed without substantial in jury to the freehold, or 
unless the annexation is of a machine or chattel especially adapted for 
use in the partlcular place where it bas been put, the purpose of the 
annexation and the intention with which it bas been made are the 
most important considérations, and are the determining criterion, 
whether it is a fixture or a chattel. In McEae v. Bank, 66 N. Y. 489, 
the court of appeals used this language: 

"If tbe article Is attachée! for temporary use, with the intention of remov- 
Ing it, a mortgagee cannot interfère with its removal by the mortgagor. If 
it Is placea there for the permanent Improvement of the freehold, he nmy. 
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The mode of annexation may, It Is true, In the absence of any proof of in- 
tention, be controlling. It may be In Itself so inséparable and permanent as 
to render the article neeessarily a part of the realty, and, In case of less per- 
manent mode of attachment, may afEord convlncing évidence that the Inten- 
tion was that the attachment should be permanent; as, for instance, where 
the building is constructed expressly to receive the machine or other article, 
and it could not be removed without material injury to the building, or the 
article would be of no value except for use in that particular building, or 
could not be removed therefrom without being destroyed or greatly dam- 
aged." "Thèse are the tests which hâve been frequently applied in determin- 
Ing whether the annexation was intended to be temporary or permanent, but 
they are not the only ones. Nor is It indispensable that any of thèse condi- 
tions should exist." 

Aftei' reviewing some of the leading cases which discuss the cri- 

terion of a flxture, the court said: 

"The object, and not the method of the attachment, appears to be the con- 
trolling factor." 

The décisions of the New York courts are in harmony with the 
gênerai trend of the adjudications elsewhere, and are to the effect 
that a machine does not become a fixture by merely attaching it to 
a building, without the intention to make it a permanent accession, 
when it is not so incorporated with the building as to lose its iden- 
tity, or render it diflQcult or injurious to the building to reniove it, 
or when it is not essential to the use to which the part of the building 
in which it is connected is appropriated. Murdock v. Gifford, 18 
N. Y. 28; Potter v. Cromwell, 40 ÏST. Y. 287. The annexation is 
treated as of a permanent nature when the building is to be devoted 
to the purposes for which the machinery is to be used, and is not com- 
plète in the absence of the machinery. 

Error is assigned of the instructions of the trial judge in respect to 
the dynamos and engines, their belts and connections. The jury 
found that the plaintiff was entitled to recover the value of "four 
dynamos," $5,510; "wiring from the dynamos to the main switch 
board in the cellar," $380; "two engines in cellar," $5,700; "engine 
belts," $380; "connections, consisting of pipes, valves, drip pans, 
etc.," |570. The dynamos were used solely for producing the elec- 
tricity used in lighting and ventilating the building. They were con- 
nected to the engines by belts, and with the wiring of the building by 
wires running to the cellar switch board. They weighed about one 
ton each, rested on iron rails having wooden slips, and were bolted 
to the rails. The rails rested on a foundation of masonry. The en- 
gines to which the dynamos were connected rested on slabs of gran- 
ité supported by a foundation of masonry, and were bolted to the 
slabs. The dynamos and engines were removable by unfastening the 
nuts of the bolts. There was a conflict of évidence as to whether the 
engines were used solely to run the dynamos, some évidence being 
given tending to show that they were also used to fumish exhaust 
steam for the heating System. It was proved that the building was 
originally wired for obtaining the electricity from one of the lighting 
companies whose wires were in the adjoining street; that electricity 
was obtained from this source for a time, but for économie reasons 
the street supply was discontinued and the dynamos and engines 
were substituted. The trial judge instructed the jury, in substance, 
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tkat the dynamos and their connections were chattels, net fixtures, 
and that the engines and their connections were chattels, not fixtures, 
unless they f ound that they were to some extent a part of the heating 
System of the building, and if they so found they were fixtures. 

The dynamos and engines were not especially adapted for use in 
this particular building, were susceptible of use either singly or 
jointly with their connections in any other building or place where 
such machines are operative, and could be removed without difflculty 
and without any injury to the building or themselves. The circum- 
stances that the building was prepared to be lighted with gas, that 
its electric lighting System was prepared for connection with the 
Street supply, and that the dynamos and engines were introduced into 
the building upon considérations of temporary economy, and not of 
necessity, are quite controUing. We are satisfled that in his instruc- 
tions to the jury in regard to the dynamos, the engines, and their con- 
nections, the trial judge committed no error of which the défendant 
had a right to complain. 

Error is also assigned of the instructions of the trial judge in re- 
gard to the chandeliers (including the dôme chandelier or electrolier) 
and switch boards and electric signs. The jury found that the plain- 
tifif was entitled to recover for the value of "chandeliers, gas and elec- 
tric fixtures," |9,025; "four brass gas and electric chandeliers bought 
at Hôtel Logerot," $1,425; "wiring and fitting fixtures bought at 
Hôtel Logerot," |285; "four switchboards, — one large one in the 
cellar, and three small ones in upper part of building,"— $760; "three 
electric signs outside of theater," $285. The trial judge instructed 
the jury that ail thèse articles were chattels, not fixtures. There was 
no disputed question of fact in respect to the character of thèse arti- 
cles. The electric fans were screwed to the woodwork. The switch 
boards were removable without injuring the building or interfering 
with the part of the wiring System incorporated into the walls. 
Their only office was to connect the dynamos with the wiring System. 
The chandeliers were combination gas and electric lighting fixtures, 
détachable in the usual manner of electric lighting or gas fixtures. 
In McKeage y. Insurance Co., 81 N. Y. 38, the court of appeals said: 

"Gas pipes which run through the walls and under the floors of the house 
are permanent parts of the building, but the fixtures attached to thèse pipes 
are not. They are not permanently annexed, but simply screwed to projec- 
tions of the pipes from the walls left for that pnrpose, and can be detached 
by simply unscrewlng them. * • • Ail thèse articles were, in their na- 
ture, mers furniture, and therefore chattels, and not appurtenances to the 
building. * * * They no more constltuted a part of the latter than would 
pictures supported by fastenings driven into the wall." 

See, also, Shaw v. Lenke, 1 Daly, 487; Lawrence v. Kemp, 1 Duer, 
363; Walker v. Sherman, 20 Wend. 645; Manning v. Ogden, 70 Hun, 
399, 24 N, y. Supp. 70. 

By analogy, while the wiring of an electric lighting System would 
be a part of the realty, the chandeliers and their appurtenances not 
permanently afiQxed to the building would be chattels, and not realty. 
On the same principle the other contrivances constituting a part of 
the lighting apparatus, not specially adapted to the particular build- 
ing, but susceptible of use elsewhere as well, and readily détachable, 
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would not be fixtures. The fact that the electrolier was a chandelier 
of exceptionally large dimensions is immaterial. The electric signa 
were no more a part of the building than are ordinarj' signs when not 
aflSxed as permanencies. If the letters with which they were sup- 
plied had been merely capable of advertising the name of the par- 
ticular theater, a différent conclusion would be reached. We con- 
clude that the instructions of the trial judge were correct, and that 
thèse assignments of error were not well taken. 

Error is also assigned of the instructions of the trial judge in re- 
gard to the chairs and benches. The jury found that the plaintiiï 
was entitled to recover for the value of "1,499 chairs in music hall 
and theater," $2,137.50; «400 benches in the roof garden," f475. 
The évidence upon the trial was that the chairs were not made espe- 
cially for the building, but were bought, already made, of a manufac- 
turer of fumiture. Some of them were used in the offices, some in 
the dressing rooms, some in the concert hall and roof garden, and 
some in the auditorium of the theater. Except the auditorium 
chairs, ail the chairs and benches were loose. The auditorium chairs 
were tum-over chairs, upholstered in plush, and of the mechanical 
construction adapting them to be placed in rows and secured to the 
floor. They were placed over the carpets in rows, and fastened to 
the floor by screws. The évidence indicated that there were from 
600 to 1,000 of thèse chairs, and the jury found their average value 
at $1.44 each. The trial judge left to the jury the question whether 
thèse auditorium chairs were fixtures, under instructions that were, 
in substance, that if they were so attached as to become part of the 
realty, and to indicate an intention that they were to remain perma- 
nently, they were fixtures; otherwise, they were not. It would seem 
that chairs attached and arrangea substantially as thèse were are 
essential to the uses to which an auditorium is appropriated. We 
think he should hâve instructed them that, attached as they were, if 
they were, as to size, upholstering, mechanical construction, and 
gênerai arrangement, adapted to conform to the auditorium, that 
fact would indicate an intention that they were to be regarded as 
fixtures. GrosÈ v. Jackson, 6 Daly, 463. In Concert Co. v. Sperry, 
9 N. Y. St. Rep. 342, afflrmed in 120 N. Y. 620, 23 N. E. 1152, where 
the chairs of a theater were secured to the floor by screws, the ques- 
tion whether they were fixtures arose between lessor and lessee under 
a provision of the lease that at the end of the term "ail additions, 
altérations, and improvements on the premises should remain a part 
thereof and be surrendered to the lessor"; and the court held that 
the provisions of the lease did not change the character of the 
chairs from personalty to realty. In this case, however, it appeared 
that the lessee purchased the chairs under an agreement with the 
vendor by which the latter was to hâve a chattel mortgage upon them 
for the purchase price, and the chattel mortgage was executed to 
the vendor shortly after the chairs were placed in the theater. No 
other New York adjudications applicable to the case hâve been cited. 
In Andrews v. Chandler, 27 111. App. 103, it was held that theater 
chairs fastened to the floor of an opeta house were personal property, 
and not covered by a mortgage of the real estate; but the décision 
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was placed upon the ground that when the chairs were purchased the 
mortgagor made an agreement with the vendor to secure the pur- 
chase priée by a chattel mortgage upon them, and that he would 
insure them, "loss, if any, payable to" the vendor. 

The évidence in regard to the particular adaptation of the chairs 
to the auditorium was quite meager. If they were arranged as they 
generally are in such rooms, occupying the whole area of the audi- 
torium when divided into the necessary aisles, we think, in view of 
the other évidence, that it should hâve been ruled, as matter of law, 
that they were flxtures. An auditorium without seating capacity 
would be incomplète, and the chairs as generally arranged and con- 
strueted in such a room are essential to the use to which that part of 
the building is appropriated. The exception by the défendant to 
the instructions of the judge in respect to the auditorium chairs was 
a gênerai one, and the request for further instructions could not hâve 
been properly granted, following the phraseology in which they were 
made; and it is doubtful whether the exceptions are sufiQcient as 
the basis of assignments of error. 

Error is assigned of the instructions of the trial judge to the jury 
in respect to the stage scenery. He instructed them that inasmuch 
as thjs consisted of loose articles, made to be hung up and taken 
down, ail the articles were personalty. There was no évidence that 
the scenery and thèse other articles were not as susceptible of use in 
any other theater as in this one. They were merely furniture, just 
as the pictures hung upon the walls and used in representing in a 
play a furnished room would be furniture and not fixtures. 

Error is aiso assigned of the instructions of the trial judge to the 
jury in respect to the mirrors. The jury found that the plaintiff was 
entitled to recover for "10 beveled mirrors in concert hall," $902.50. 
The trial judge instructed the jury, in substance, that the question in 
respect to thèse mirrors was whether they were set up in front of the 
walls, or as a part of the walls; that, if they were put there as in- 
tended to be a part of the walls, they would be real estate; on the 
contrary, if they were set up by the walls in front of them, although 
they were flnished off to correspond with the room, they would be 
Personal property; and, if they could be taken away without disturb- 
ing the wall, it was immaterial that the wall might be thereby left 
unflnished in appearance. To thèse instructions the défendant ex- 
cepted. The proof was that the mirrors were put in during the con- 
struction of the building. They encircled the room in panels, and 
forraed practically a mirrored room. Wooden strips forming pand 
frames were imbedded in the plastering of the walls. The stripa 
were covered with an ornamented papier-maché molding, except at 
their inner edges. The frames of the mirror were decorated simi- 
larly to the molding on the strips. The mirrors were placed on and 
screwed into the uncovered edges of the underlying strips, and mold- 
ings ornamented like those on the strips and on the mirror frames 
were fastened over the outside edges of the frames. Thns the whole 
constituted a decorated panel ornamented by designs corresponding 
with the décorations throughout the room. The évidence left it 
in doubt whether there was any plaster within the space inclosed by 



186' 107 FEDERAL REPORTER. 

the wooden strips. Hammerstein testifled that when he put the 
mirrors in he expected to occupy the building permanently, and in- 
tended them to be a permanent part of the building so long as he 
should occupy it. Unlike ordinary mirrors supported by hooks or 
équivalent fastenings driven into the walls, and which can be de- 
tacbed from such supports without disturbing the walls, thèse mirrors 
were so attached as to become practically intégral with the walls. 
They were intended to be, and were in fact, a part cf the décoration 
of the room, necessary to complète the design and architectural finish 
of the room. They were put into the room with the intention that 
they should be a permanent accession. They could not be removed 
without leaving the whole room dismantled and unfinished in ap- 
pearance. We are satisfied that they were flxtures, and that the 
évidence was so persuasive as to leave no question of fact for the 
jury. Cahn v. Hewsey (Super. N. Y.) 29 N. Y. Supp. 1107; Rogers 
V. Crow, 40 Mo. 91; Connor v. Squiers, 50 Vt. 680. The assignments 
of error founded upon the exceptions to the instructions of the trial 
judge are well taken. 

Error is also assigned of the instructions of the trial judge in re- 
spect to the pumping engines. The jury found that the plaintiff was 
entitled to reeover for "two pumping engines under the stage," $475; 
"connections for pumping engines," $95. Thèse engines were located, 
one underneath the stage of the music hall, and one underneath the 
stage of the theater. They had no connection with the boiler pumps, 
or with pumping water from the cellar, or with running the elevators, 
ail this having been done by pumps which were not in controversy; 
but they were used for the purpose of pumping water (presumably 
obtained from the street supply) into the tanks located on top of 
the building, and to fill the standpipes, in order that there would be 
a water supply for three uses, — in case of flre, for extinguishing the 
flre; for stage performances that required a water effect; and for 
spraying the building for cooling and cleaning purposes. They were 
attached to the floor or foundation of the building by bolts, and were 
détachable by unfastening the nuts. Hammerstein testifled that it 
was not his intention that thèse pumps should become a permanent 
part of the building, that the other pumps would hâve supplied every- 
thing needed, and that thèse were additional pumps put in merely 
for convenience. The trial judge instructed the jury that thèse 
pumps and their connections were personalty, and the défendant ex- 
cepted. We think this instruction was erroneous. There was a 
question of fact whether the other pumps would hâve supplied every- 
thing needed, and whether thèse were merely convenient accessories. 
The other pumps were connected with the heating system of the build- 
ing. Presumably they were indispensable to that System, and no 
facts were shown to indicate how they could hâve been used in lieu 
of the pumping engines in controversy. The testimony of the mort- 
gagor as to his personal intention, however compétent and persuasive 
it may be, is not conclusive, when the question is whether machinery 
attached to and connected with the building is a fixture, when the 
machinery is essential for the purposes for which the building is to 
be used, and when the building would be incomplète without it. This 
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machinery, or similar machinery, was indispensable to the use of the 
water tanks and standpipes, and thèse parts of the System were in- 
dispensable to the ordinary uses of the building as a theater, and 
without them the theater would net hâve been equipped according to 
law. The consolidation act (section 500) enacts that every theater 
"shall provide stand pipes which shall be kept constantly flUed with 
■water by means of an automatic pump or pumps." We think the 
trial judge should hâve submitted the question to the jury, with in- 
structions giving due effect to the intentions of the mortgagor if they 
believed the testimony of Hammerstein. 

Error is also assigned of the ruling of the court in submitting to 
the jury the list of articles or schedule on which they were instructed 
to base their verdict. The articles in controversy were so numerous 
that, without the schedule to refer to, it would hâve been imprae- 
ticable for the jury to render an intelligent verdict. The course adop- 
ted by the trial judge in having a schedule prepared for and left with 
the jury, and in directing them to flnd speciflcally as to each article 
and as to its value, was judicious. But the schedule left with the 
jury was one prepared by one of the witnesses, and in one respect, at 
least, did not conform to the évidence. According to the évidence, 
the whole number of chairs and of roof-garden benches was 1,499. 
In the schedule submitted to the jury there were stated to be 1,499 
chairs and 400 roof-garden benches. The jury found that the plain- 
tiff was entitled to recover for the value of the roof-garden benches 
$475, as well as for 1,499 chairs. The objection made by the défend- 
ant to submitting the schedule to the jury was a gênerai objection, 
and the inaccuracy of the schedule was not suggested. While it is 
évident that the jury was misled by the use of this schedule into a 
recovery against the défendant for $475 more than the plaintifî was 
entitled to, the assignment of error is not well talœn, because the 
objection and exception upon the trial was not sufficiently spécifie. 

We hâve thus considered ail the assignments of error which are 
discussed in the brief of counsel for the plaintiff in error. It bas 
seemed proper to do this for the information of the court below in the 
event of another trial, notwithstanding our conclusion that the 
validity of some of the assignments of error must lead to a reversai 
of the judgment. 

If the judgment should be reduced to the extent of the recovery 
for the mirrors, the pumping engines and their connections, the 
roof-garden benches, and 1,000 auditorium chairs, the rights of the 
défendant, upon the évidence, would be fuUy protected. If the de- 
fendant in error stipulâtes to reduce the judgment accordingly, the 
judgment will be modifled, and as modifled affirmed, but with costs 
of this court against the défendant in error; otherwise, the judgment 
will be reversed, with costs. 

Ordered accordingly. 
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CONTINBNTAT. NAT. BANK OF MEMPHIS, TENN., V. BUFOED. 

(Circuit Court, B. D. Arkansas, N. D. March 1, 1901.) 

1. CoHPOKATioiTs— Statdtort Liabilitt op Officees — Arkansas Btatutb. 

Sand. '& H. Dig. Ark. § 1337, requlres the président and secretary of 
every corporation to annually make and file a certificate showlng the 
condition of the affairs of the corporation in certain designated particu- 
lars elther on the Ist day of January, in which case the certificate shall 
be filed on or before February 15th followlng, or on the Ist day of July, 
In which case It shall be flled on or before August 15th followlng. Sec- 
tion 1347 provides that, if such offlcers shall neglect or refuse to file 
Buch certificate, they shall be jointly and severally llable to an action 
founded on the statute for ail debts of the corporation "contracted dur- 
Ing the period of any such neglect or refusai." Edâ, that under such 
statute the oflacers had their élection as to whether the certificate should 
relate to January Ist or July Ist, but that It must be flled each year not 
later than August 15th, and that. If not so filed, the ofllcers were Individ- 
ually liable for any debt thereafter contracted by the corporation during 
the remainder of the year. 

8. Samk — Limitations. 

A right of action to enforce such statutory liabllity a.ccrues at once 
when the debt of thfe corporation is contracted, and continues for three 
years under the statute of limitations of the state; and the tlme for 
bringing the action cannot be extended beyond such three years by ex- 
tensions of the note of the corporation by which the debt is evidenced; 
the action being based upon the statute, and not upon the note. 

8, Same— Plbading. 

A complaint in an action against the président of a corporation to 
enforce his Indlvidual Uability under such statute must clearly state the 
date when the debt of the corporation was contracted, and facts showing 
that at such time the offlcers were in default for having failed to file the 
certificate required by the statute for the then current year. 

On Demurrer to Complaint. 

Rhae P. Cary, for plaintiff. 
Davidson & Meeks, for défendant. 

ROGEES, District Judge. Ttiis suit is a statutory proceedîng, 
founded on sections 1337, 1347, of Sandels & Hill's Digest of the 
Statutes of Arkansas, which read as foUows: 

"Sec. 1337. The président and secretary of every corporation organized im- 
der the provisions of this act shall annually make a certificate showing the 
condition of the affairs of such corporation, as nearly as the same can be 
ascertained, on the Ist day of January or July next preceding the time of 
making such certificate, In the followlng partlculars, viz.: The amount of 
capital actually paid in; the cash value of Its real estate; the cas'j value of 
its Personal estate; the cash value of its crédits; the amount of its debts; 
the name and number of the shares of each stockholder, — which certificate 
shall be deposited on or before the 15th day of February or August, with 
the county clerk of the county in which said corporation transacts its busi- 
ness, who shall record the same at length In a book to be kept by hlm for 
that purpose." 

"Sec. 1347. If the président or secretary of any such corporation shall neg- 
lect or refuse to comply with the provisions of section 1337, and to perforra 
the duties required of them respectively, the persons so neglecting or refusing 
shall Jointly and severally be liable to an action founded on thls statute for 
ail debts of such corporation contracted dui'ing the period of any such neglect 
or refusai." 
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No aufhority need be cited to establish so plain a proposition as 
that, where a suit is founded on a statute, the pleader must state 
a case clearly within its terms. The preliminary question, there 
fore, is to clearly understand the meaning of the statute. What 
does section 1337, Sand. & H. Dig., require of the président and 
secretary of domestic corporations in this state? Answer: First, 
to make a certain certiflcate; second, to make it annually; third, 
it must show the condition of the corporation in certain particulars 
specifled in the statute (and omitted hère because not necessary 
to state them) ; fourth, the condition of the corporation required to 
be shown is its condition either "on the Ist day of January or July 
next preceding the time of making such certiflcate"; flfth, if the 
certiflcate made shows the condition of the corporation on Januarj' 
jlst next before it was made, it must be deposited with the county 
clerk on or before the 15th day of February next thereafter; sixth, 
if the certiflcate made shows the condition of the corporation on 
July Ist next before it was made, it must be deposited with the 
county clerk on or before the 15th day of August next thereafter. 

It is clear, then, that if this is a correct construction of that sec- 
tion the ofBcers may elect whether in the certiflcate they will show 
the condition of the corporation on January Ist or July Ist, pro- 
vided, always, in each year, when possible, one certiflcate must be 
made; but, if they elect to make the certiflcate show the condi- 
tion of the corporation on January Ist, it must be made and de- 
posited with the county clerk on or before the 15th of February 
next thereafter, and, if they elect to make the certiflcate show the 
condition of the corporation on July Ist, it must be made and de- 
posited with the county clerk on or before August 15th next there- 
after. This is important, because, when the time has expired in 
which the law requires the certiflcate to be made and deposited, 
the liability of the ofificers attaches; and ail debts contracted be- 
tween that time and the time the next certiflcate is required to be 
made and deposited they are personally liable for, and any person 
having such a debt may sue upon it at any time after the liability 
attaches. Difficulties will be found in applying this construction 
of the statute to supposable cases. They will be found, however, 
in any construction that may be placed upon it. The difficulties are 
inhérent in the language of the statute. We know, however, that 
the certiflcate required is to be made "annually," and "annually" 
does not mean "twice in one year," but means "yearly," or "once in 
each year." Holding on to this définition of the word "annually," 
it seems to me no other construction is possible, without disregard- 
ing some parts of the section, which is not permissible so long as 
a construction is possible which will permit ail to stand. 

Now, let us turn to the complaint. In the first place, there is 
not a single allégation in the complaint which informs us when either 
of the three debts sued for was "contracted"; but the ofiicers of 
the Bank of Mammoth Springs are not personally liable for any 
debts of that bank, except such as were "contracted during the 
period of such neglect or refusai" to make and deposit the required 
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certificate. But it may be said the following allégation appeara 
as to the first debt: 

"That on September 5, 1894, sald Bank of Mammoth Sprlngs became in- 
debted to plalntife in tbe sum of $2,500, by note for that amount, due Novem- 
ber 8, 1894." 

Assuming that the words "became indebted" are tantamount to 
"contracted," then how does plaintiff stand? It is alleged, and must 
be taken as true, that défendant became président of the Bank of 
Mammoth Springs on June 9, 1891, and continued président until 
June 9, 1896, and never did make or deposit any of the required 
annual certificates. As to this debt, his last failure or refusai be- 
fore it was contracted occurred on August 15, 1894, and the failure 
or refusai continued until this debt was contracted. His liability 
for this debt, therefore, began the moment it was contracted, and 
continued three years, which would be to September, 1897. This 
debt, therefore, is clearly barred by the three-year statute of limita- 
tions. Bank v. Walsh, 68 Ark. , 59 S. W. 952. 

If it be said that debt was renewed from time to time, and the 
last note therefor executed on May 20, 1897, there are two answers: 
First, a renewal of a note is not the contraction of a debt. It la 
simply <he exécution of a new note as évidence of a debt previously 
contracted. Plaintiff's brief contains citations which, I think, con- 
clusively establish this proposition. Secondly, if the exécution of 
the renewal of the note of May 20, 1897, was the contraction of the 
debt within the meaning of the statute, then the answer is, défend- 
ant was not président of the bank in 1897. The défendant ceased to 
be président in June, 1896, and the times for making and depositing 
the two certificates had occurred after he ceased to be président, 
and before the note was executed. 

What I hâve said is applicable with even more force to the sec- 
ond note, for as to that there is no allégation as to when the debt 
was contracted, or any language tantamount thereto. The language 
is, the Bank of Mammoth Springs "was also indebted," etc. That 
allégation may be true, and yet the debt hâve been contracted 10 
years before. The same is true of the open account. The alléga- 
tions do not bring it within the tenus of the statute. It does not 
appear that a single item of it was contracted while défendant was 
an ofScer of the bank. The complaint, therefore, does not show any 
cause of action ; and, if it did, it appears afiQrmatively that the debts 
are barred by the three-year limitations. The demurrer, therefore, 
sbould be sustained, with leave to amend. 



UNITED STATES ex rel. DANA v. VILLAGE OF KENT et aL 

(Circuit Court, N. D. Ohio, B. D. March 6, 1901.) 

1. Villages— Tax to Pay Intbbest on Indbbtbdnkss— Authoritt and Dutt 
TO Levt — Limitation. 

Rev. St. Ohio, § 2683, subd. 22, provides that a village councll may levy 
annually, to pay interest on its public debt and provide a sinlsing fund, a 
sum sufficient to satisfy the Interest as it accrues, annually, to be applied 
to no other purpose, and section ZQSQa. limits the aggregate of ail taxes 
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levied tô elght mills. Beld, that the flrst provision authorlzed and re- 
quired it ta roake the prescribed animal levy and apply it in payment of 
acerued interest on its debts, and that section 2689a assumed that in- 
terest on any debts It was allowed to incur could be paid from an eight- 
mills levy, leaving enough for current expenses, 'whlch could only be 
defrayed from the amount remaining after payment of such interest, not- 
withstanding it might need for such expenses the money arislng from the 
levy for interest 
8. Samb— Interest Coupons— Mamdamdb to Compel Payment. 

It is no objection to mandamus to compel a village to apply, in payment 
of interest coupons sued on by relator, the fuU amount of moneys levied 
to pay interest on its debts, that there may be others holding similar 
coupons, but not parties to the cause, entitled to distribution from the 
fund, since they would not be thereby ultimately deprived of the right 
to coUect such claims as they may have.i 

Harris & Harris, for relator. 

Williamson, Cushing & Olarke, for défendants. 

WING-, District Judge. The question before the court arises on 
the demurrer of the relator to the answer of the village of Kent. 
The pétition in mandamus, filed, allèges the recovery of a judgment 
against the village of Kent on interest coupons of certain refund- 
ing bonds theretofore issued by the défendant village. It is further 
alleged that on the 8th day of June, 1900, and prier thereto, there 
was in the treasury of the village a fund of |2,500 and more, which 
had been accumulated by taxes levied by the council of said village 
in the year 1895, and prier years, for the purpose of raising funds 
to pay the interest upon said refunding bonds. The prayer of the 
pétition is that this fund may be ordered to be applied to the pay- 
ment of the judgment alleged, and that the défendant, and the 
council thereof, proceed, without unnecessary delay, to levy, and 
cause to be collected and paid to the relator, taxes sufficient to dis- 
charge any balance of indebtedness left unpaid on the judgment. 
The answer dénies that the bonds, the coupons of which formed the 
basis of the judgment sued upon, were issued for the purpose of 
refunding, or extending the time of payment of , any lawful or valid 
indebtedness of said village. It admits that on June 8, 1900, there 
was, and for some time prior thereto had been, in the treasury of 
said village, the sum of $2,644.17, and no more, which had been col- 
lected of taxes levied by the council of said village in the year 1895, 
for the purpose of raising money to pay the interest coupons at- 
tached to the issue of bonds of which the bonds referred to in the 
pétition were part, and that said fund still remains in the treasury 
of said village to the extent of $2,477.91 thereof; there having been 
duly paid therefrom to the treasurer of said village, as commission, 
$75.68 and $90.58. It is further stated, with respect to said fund, 
that it is the resuit of a tax of 3^ mills levied by the village in the 
years 1892, 1893, 1894, and 1895, in addition to the levy for village 
purposes of the maximum amount allowed by law of 8 mills on 
each dollar of assessed valuation, that the village supposed it 

1 Mandamus to enforce payment of judgment against municipality, see note 
to Holt County et al. v. National Life Ins. Co. of Montpelier, Vt., 25 C. C. A. 

475. 
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had the right and authorily to levy such additîonal tax by virtue 
of a law passed April 17, 1891, and that the village ceased to levy 
such tax in the year 1896, because of its discovery of the unconsti- 
tutionaîity of such tax. The défendant is willing that the Ç2,477.91 
should be applied to the payment of the relator's judgment, but al- 
lèges itself to be in doubt as to how such fund should be distributed, 
and as to whether it should apply the whole sum upon the judg- 
ment obtained by Dana, or should apply it ratably among ail hold- 
ers of coupons, and they submit themselves to the order of the court 
in this behalf. The deifendant further says that since June 8, 1900, 
the village has had no lawful authority to make any levy whatever 
for the purpose of paying the judgment of the relator. It states the 
valuation of the taxable property within the village, and that a levy 
of eight mills on the dollar per year is the maximum levy permitted 
by law for the village to make for any and ail purposes, and that 
the amount required for the maintenance, and tbe ordinary and 
proper current expansés necessary for carrying on the government 
of said village, will consume ail of the taxes arising from the levy 
of this per cent. To this answer demurrer is interposed. 

The only allégation of fact, the sufBciency of which it îs neces- 
sary to pass upon, is that with respect to the necessity of the vil- 
lage of applying ail of the tax which can be raised by the levy of 
eight mills to the payment of its current expansés. Counsel for the 
défendant cites, and relies upon, the case of Clay County v. McAleer, 
115 U. S. 616, 6 Sup. et. 199, 29 L. Ed. 882. It will be observed 
that the county, under the laws of lowa, had been authorized to 
levy and coUect a tax of six mills on the dollar of the assessed value 
of taxable property for ordinary county revenue, and it was sought 
in that case, by mandamus, to compel the county to appropriate a 
part of that power to levy to the payment of a judgment; and the 
answer was interposed that ail of the tax arising from the levy of 
six mills would be required to answer the ordinary and necessary 
current expenses of the county. 

Section 2683 of the Revised Statutes of Ohio provides as foUows: 

"In addition to the taxes specified In the last section, the council of each 
village may levy taxes annually for any improvement authorized by this 
title, and for the following purposes: * • • Subd. 22. To pay the Interest 
on the public debt of the corporation, and to provide a sinking fiind there- 
for, a snm sufficient to satisfy the interest as it accrues, annually, to be 
applied to no other purpose." 

By this section there is undoubtedly given to municipal corpora- 
tions the power to levy tax sufficient to satisfy the interest on a 
valid public debt. By section 2689a, the aggregate of ail taxes, 
levied in villages, with the exceptions which appear in the statute, 
is limited to eight mills. By analyzing this statute, we cannot avoid 
the conclusion that the législature had in mind the impropriety of so 
limiting the power of municipalities to tax as to render them with- 
out power to make provision for the payment of their debts law- 
fully incurred, and must bave assumed that a village could pay in- 
terest on any public debt it was allowed to incur out of the resuit 
of an eight-mills levy, and bave enough left to çay its current ex- 
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penses. It is a gênerai principle of municipal law that, when a 
power is granted to a municipality to incur indebtedness, a eom- 
mensurate power is implied to levy the necessary tax to discharge 
such indebtedness, and I conclude that it was intended by the légis- 
lature to impose a duty upon a municipality, by subdivision 22 of 
section 2683, to levy a tax suiBcient to satisfy the interest on its 
public debt as it should accrue annually. 

The power of a municipality to tax is its only asset which may be 
called upon to respond to its obligation to pay its indebtedness. 
Where the municipality bas only power to tax for gênerai purposes, 
and to defray its current expenses, the application of the rule en- 
forced in the case of Clay County v. McAleer, 115 U. S. 616, 6 Sup. 
et. 199, 29 L. Ed. 882, is the application of a kind of exemption law 
appropriate to be applied to municipalities which are debtors. In 
Ohio, by subdivision 22 referred to, there has been given to villages 
the power to tax for the purpose of paying interest on the public 
debt, and, whenever a village has an indebtedness, it becomes its 
duty to exercise such power. It is no défense to say that the vil- 
lage needs the money, which might arise from the exercise of this 
power to tax, with which to defray its current expenses. It may 
be said that, if a village in Ohio has no public debt, it may use its 
whole power of taxation, up to eight mills, to defray its gênerai 
current expenses; but, when there is an indebtedness, its ability to 
tax for the purpose of defraying current expenses is as much lim- 
ited to the amount of tax left after deducting the necessary amount 
to pay interest and form a sinking fund as the eight mills is a limi- 
tation upon the aggregate percentage which it is allowed to levy. 

The amount admitted by the answer to be in the hands of the 
treasurer of the défendant village, as the resuit of levies made in 
previoufi years for the payment of interest on the public debt, is in- 
sufflcient to pay the judgment of the relater, and for that reason 
such admission can hâve no effect upon the ruling upon this de- 
murrer. If such fund were sufQcient to pay the whole indebted- 
ness, the court would order its payment to the relator in discharge 
of his judgment. There may be others who hold coupons simUar 
to those sued upon by the relator, who may be entitled to a dis- 
tribution of this fund, but they are not parties to this cause. By 
the full distribution of the fund in payment of the judgment of the 
relator, they would not be ultimately deprived of a right to collect 
such claims as they may hâve. 

The demurrer, of course, admits ail allégations of fact well pleaded 
in the answer. The only allégation of fact is that above referred 
to, with respect to the necessity of the village of using ail of the 
money arising from its power to tax in defraying its current ex- 
penses. For the reasons given, I think this is an insufScient fact 
to deter this court from ordering the proper oflBcers of the village 
to levy a tax of eight mills upon the taxable property of the village, 
and to apportion such part of that tax levy as may be necessary to 
pay the coupons of the relator, for which he has obtained judgment, 
to that purpose. The demurrer is sustained. 
107 F.— 13 
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WOLP et al. V. HESS. 

(Circuit Court, E. D. Arkansas, N. D. November 10. 1900.) 

LnnTATioHs— Bjbctmknt — Advkrbb Possession. 

Lands In Arkansas owned in common by partners, and held as a. part 
of the partnership property, after the death of one cl the partners, were 
attached and sold by creditors of the flrm as the property of the survivor. 
The purchaser and his grantees took possession, and held the same openly 
and notorlously for more than 25 years before any clalm was made on 
behalf of the helrs of the deceased partner, when an action of ejectment 
was brought by them to recover the land. One of the plaintifCs, who was 
a slster of the décèdent, had been a marrled woaian slnce a tlme prlor 
to hIs death. Eeld, that the other plalntiffs, who were adults, were 
barred from any rlght of recovery by the seven-year statute of limitation 
of the state (Sand. & H. Dig. § 4815), but that under the savlng clause In 
Buch statute the marrled woman plalntlff was entltled to recover her In- 
terest, wlth Its rental value for three years prlor to the commencement of 
the action, as damages; the recovery of prevlous rentals belng barred 
by section 4822. 

Action at Law in Ejectment, tried to the court witliout a jury, by 
stipulation. 

Robert Neill and J. W. Butler, for plaintiffa. 
Samuel M. Casey, for défendant 

ROGERS, District Judge. This case having been snbmitted to 
the court sitting as a jury, the jury baving been waived by written 
stipulations signed by the parties and flled before the trial began, 
tbe plaintiffs being represented by Robert Neill and J. W. Butler, 
and the défendant by S. M. Casey, and the court, being now well 
and sufficiently advised, doth flnd tbe foUowing facts: That Caro- 
line Wolf and Alexander and Ben Adler are citizens of the city of 
St. Louis, in the state of Missouri, and Julius Siegel is a citizen and 
résident of the state of New York. That the défendant, Bink Hess, 
is a citizen and résident of the Northern division of the Eastem 
district of Arkansas. That on the 15th day of March, 1867, Israël 
H. Adler died unmarried, childless, and intestate, seised and pos- 
sessed of an undivided one-half of certain lands hereinafter described, 
as tenant in common with one Aaron Hirsch, who owned the other 
undivided one-half of said lands. That the heirs at law of the said 
Israël Adler were his sister of whole blood, Caroline Wolf, née Ad- 
ler, the wife of Abraham Wolf; Alexander Adler and Ben Adler, 
brothers of the said Israël Adler, of the whole blood; and Julius Sie- 
gel, who was a son of Mrs. Siegel, née Adler, whose Christian name 
was not proven, but who was a sister of the whole blood of the said 
Israël H. Adler; and Simon and Nathan Adler, brothers of the said 
Israël H. Adler, who are not parties to this suit. That the said 
Aaron Hirsch and Israël H. Adler, prior to the death of the latter, 
were partners, doing business under the finn name of Hirsch & 
Adler, and held the lands in controversy as partnership property. 
That while said partnership existed it contracted debts to divers 
persons in large amounts, and after the death of said Israël H. 
Adler the holders of the said indebtedness brought suit in the Inde- 
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pendence circuit court for the state of Arkansas, and attached the 
property in controversy as the property of Aaron Hirsch. That judg- 
ment was recovered upon said partnership indebtedness, the attach- 
ment was sustained, the property in controversy sold to satisfy said 
partnership indebtedness, and a part of said property was bougbt 
in at the sheriff's sale by Thomas M. Hess, a brother of the défend- 
ant, and a part by Tom Cox, who immediately sold the same to the 
said Thomas M. Hess; the said Aaron Hirsch being at the time the 
said property was sold a nonresident of the state of Arkansas. That 
on the 3d of March, 1871, the said Thomas M. Hess sold ail of said 
property acquired by him to the défendant, Bink Hess, for an adé- 
quate price, stated in the deed, and executed to him a warranty deed, 
in which the wife joined and released her dower, which was after- 
wards, on the 28th day of March, 1871, entered of record in the re- 
corder's office of deeds in Independence county, Ark., the said lands 
at that time being in the county of Independence. That imme- 
diately upon the purchase of said lands by said Bink Hess he en- 
tered into the possession of the same, and has been in possession 
thereof, under said deed, ever since the 3d day of March, 1871, and 
has held actual possession of the same continuously, openly, visibly, 
notoriously, and adversely to ail persons, claiming the same as his 
property, since March, 1871. That Simon Adler, one of the brothers 
of Israël H. Adler, some time about 1870, administered upon the 
estate of Israël H. Adler, and said estate was wound up in due 
course of administration, no claim being set up by him against 
the défendant for any interest in the lands in controversy. That 
the plaintiff Caroline Wolf was married to Abraham Wolf, in Ger- 
many, in 1852, and that she and her husband are both living. That 
when Bink Hess bought the lands in controversy there was in the 
neighborhood of 30 acres in cultivation. That since he has been 
in possession of it he has continued clearing, until for several years 
past there has been between 75 and 85 acres in cultivation. That 
the place is subject to overfiow, which washes away the fences, and 
at times injures parts of the land and improves other parts of it. 
That Bink Hess made ail the clearing above referred to, fenced the 
place, and has kept it in repairs, and has collected the rents, and 
appropriated the same to his own use, no claim ever having been 
made therefor to him prior to the institution of this suit. 

On the above findings of fa et, the court déclares the law as foUows: 
(1) That Alexander and Ben Adler and Julius Siegel are barred by 
the seven-year statute of limitations, and can take nothing by their 
suit. (2) That the plaintiff Caroline Wolf inherited from her de- 
ceased brother, Israël H. Adler, an equal undivided one-twelfth in- 
terest in the lands in controversy, and that, she being married, the 
statute of limitations has not run against her, and she is entitled 
to recover the same, which the court values at f250. (3) That the 
said Caroline Wolf is also entitled to recover an equal undivided 
one-half interest in the rents which hâve accrued since the 5th of 
November, 1897, down to the présent time, for her damages, which 
the court flnds amounts in the aggregate to the sum of |100, and 
that the three-year statute of limitations bars her from the right 
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to recover any rents prior to the said Sth day of November, 1897. 
(4) That the lands in controversy are described as foUows: The N. 
W. fractional quarter (riglit bank of Wbite river) of section 16, con- 
taining, according to the officiai plat, 85.02 acres; the N. E. l of 
the S. W. i of section 16 (right bank of White river), containing, 
according to the olïicial plat, 72.16 acres, — ail In township 13 N., 
range 8 W., tho same being in the Northern division of the Eastern 
district of Arkansas. 

It is therefore considered, ordered, and adjudged that the plain- 
tiffs Alexander Adler, Ben Adler, and Julius Siegel take nothing by 
this suit. (2) That the said plaintiff Caroline Wolf hâve and recover 
of and from the défendant, Bink Hess, one equal undivided one- 
twelfth interest in the lands hereinbefore described, and that she 
hâve a writ of possession theref or. (3) That the said Caroline Wolf 
recover of and from the said Bink Hess the further sum of |100 
for her damages, and thar she hâve exécution therefor. (4) That 
the parties plaintiff pay their own costs of this suit, including one- 
half of the stenographer's fee, taxed at |25.25; and that the défend- 
ant pay his ovi'n costs. To ail of which flndings of fact and ail déc- 
larations of lavv and judgment of the court each of said plaintiffs 
severally, for himself, excepts, and the défendant likewise for him- 
self excepts. It is further considered, ordered, and adjudged that 
each of the parties plaintiff and défendant hâve 90 days within 
which to prépare and file their bill of exceptions herein. 



BRADLET v. ANDRUS. 

(Circuit Court of Appeals, Third Circuit. March 28, 1901.) 

No. 30. 

Indorsembnt op Chbck— Bona Fide Purchaser— Presentmbnt— Uneeason- 
ABi,E Dblat — Draweu's Liability. 

Several weeks after a checlî; was drawn and indorsed by the payée to 
an innocent purchaser for vaine, ttie drawer, in reliance on the payee's 
fraudulent représentation that he had lost or mislaid it, and on hls agree- 
ment to return it, overpaid the latter the îull amount thereof on a settle- 
ment between them, though he would not hâve done so if the holder had 
promptly presented the check for payment. Bcld, that he was liable 
thereon notwithstanding the holder's unreasonable delay, as the overpay- 
ment was due proximately to hls imprudent reliance on the payée. 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

Andrevs^ J. Maloney, for plaintiff in error. 
Henry P. Brown, for défendant in error. 

Before GRAY, Circuit Judge, and BRADFORD and J. B. Mc- 
PHERSON, District Judges. 

BRADFORD, District Judge. John E. Andrus, the défendant in 
error, brought an action of assumpsit in the court below against 
Thomas Bradley, the plaintiff in error, on a check dated February 
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18, 1897, drawn by Bradley on the Security Trust Company of Phila- 
delphia to the order of Francis C. Grable for |12,500 and by Grable 
and Andrus indorsed in blank. The défendant having pleaded non 
assumpsit, payment and set-off, and given notice of spécial matter 
of défense, the case went to trial before a jury. At the close of the 
testimony the counsel for the respective parties stipulated in open 
court as follows : 

"It is agreed by counsel in open court that a verdict sliall be taken for 
the plaintjff for tlie sum of Ç14,845.81, It being understood and agreed be- 
tween ttiem that the case shall be plaeed upon the proper list for argument 
upon the question reserved as to whetber the defenee which bas boen set up 
and sbown by évidence is a valid defenee. If the court eliall be of opinion 
that it is a valid defenee, judgment to be entered for défendant notwithstand- 
Ing the verdict. Otherwi.se iudgment for plaintiff upon the verdict as ren- 

dered. The verdict is to be talien with interest from , amounting to 

, subjeet to the power of the court upon the argument hereafter to 

take place, to reduce the verdict by the amount of interest so included, if in 
the judgment of the court the interest should not bave been made a part 
of the verdict." 

Pursuant to this agreement and by direction of the court the jury 
returned a verdict for the plaintiff in the sum of $14,845.81; where- 
upon the défendant moved for a new trial and also for judgment non 
obstante veredicto. Both motions were denied, but the court cor- 
rected an improper inclusion of interest in the verdict by reducing 
the latter to |14,139.56, for which amount judgment was rendered. 
(C. 0.) 102 Fed. 54. The plaintif! in error relies on the third assign- 
ment, which is "that the learned judge erred in denying defendant's 
motion for judgment non obstante veredicto." The purpose of the 
above stipulation of counsel was to submit the évidence as well as 
the law in the case to the décision of the court. The learned circuit 
judge accordingly found the facts as follows: 

"The défendant, Thomas Bradley, on February 18, 1897, gave to one Fran- 
cis C. Grable a check for Ç12,500 on the Security Trust Company of Phila- 
delpbia. Two or three vceeks afterwards, when the bank bock of Bradley 
was settled, he found that the check had not been presented for payment. 
He thereupon made inquiry of Grable, and was told by him that it was still 
in bis possession, and that he wonld return it. On April 15, 1897, Bradley and 
Grable had a gênerai settlement, and it then appeared that Bradley owed 
Grable $19,416.67. In this last mentioned amount, however, there was in- 
cluded the sum of $12,500 for which Bradley's check of February 18, 1897, 
had been given. At this settlement Bradley was told by Grable that he had 
lost or mislaid that check and that he would look for it, and if found return 
it. In addition to this oral assurance Grable gave to Bradley a statement 
In writing as follows: 

" 'Philadelphia, April 15, 1897. 

" '1 bave In my possession check No. 1553, drawn on the Security Trust 
and Life Insurance Company, dated l'^bruary 18, 1897, for twelve tiiousand 
five hundred dollars, drawn to my order and signed by Thomas Bradley, which 
I am to return to Mr. Bradley as settlement bas been made, and it will not 
be presented for payment. Francis C. Grable. 

" 'Witness: B. I. P. Grubb.' 

"Relying on this statement Bradley paid Grable the full amount of $19,- 
416.67, Instead of only $6,916.67, which latter was the true amount due by 
Bradley to Grable, and the only amount which would hâve been paid if It 
had been known by Bradley that bis check of February 18, 1897, was then 
outstanding, as presently to be stated. Subsequently, on October 20, 1897, 
Bradley gave notice to the Security Trust Company not to pay the check, 



198 107 FEDERAL REPORTER. 

and -wheii it was thereafter presented, as wîll presently be mentioned, the 
Trust Company, In obédience to that notice, refused payment, and the check 
was protested. The statements made by Grable to Bradley were false and 
fraudulent. The fact Is that Grable had passed the check to John B. Andnis, 
the plaintiff In thls case, npon the day after he (Grable) had obtained it from 
Bradley. Andrus had no knowledge of any fraud or contemplated fraud on 
the part of Grable, but took the check innocently and gave cash for it to the 
amount of its fuU face value. At Grable' s request, Andrus held the check 
instead of presenting it, but subsequently passed it to one William J. Arkell 
for certain stocks or bonds. And Arkell, in January, 1898, presented it for 
payment, which, as bas been stated, was refused. Arkell thereupon brought 
suit upon it, but that suit was dlscontînued, the check was returned to Andrus, 
and this présent action instituted." 

No ai9sigiimeiit of error questions the authority of tlie court below 
to flnd tke facts pursuant to the above stipulation of counsel or the 
regularity of such procédure, nor has any such question been suggest- 
ed by counsel on either side. We must, therefore, give to the finding 
by the court below conclusive effect in this court as to the facts so 
found. That finding expressly négatives fraud on the part of Andrus, 
the learned judge saying: "Andrus had no knowledge of any fraud 
or contemplated fraud on the part of Grable, but took the check in- 
nocently and gave cash for it to the amount of its full face value." 
Andrus in holding the check from February 19, 1897, until the latter 
part of January, 1898, without presenting it for payment, certainly 
was not diligent in the assertion of his rights. He omitted seeking 
payment for an unreasonable time. But mère delay for eleven 
months, though unreasonable, in presenting the check for payment 
at the bank on wMch it was drawn, could not of itself defeat in whole 
or in part the right of Andrus, as its bona flde holder, to recover 
from the drawer, unless funds of the latter applicable to the check 
were in the intérim lost through the insolvency or failure of the 
bank. It is admitted, however, that the bank was solvent during ail 
that period, and thereafter continued so, and, f urther, that the check 
when presented would hâve been promptly paid by the bank had it 
not been for tbe notice given by Bradley to the bank October 20, 
1897, not to pay it. If Bradley has any defence to the action it must 
rest on some other ground than the mère omission by Andrus to 
présent the check for payment within a reasonable time after he re- 
ceived it. Undoubtedly, if Andrus on receiving the check had prompt- 
ly presented it at bank, Bradley would not hâve paid its amount to 
Grable in the settlement of April 15, 1897. But while the delay on 
the part of Andrus to présent the check prior to such settlement was 
the condition, it was not the proximate cause, of such over-payment 
by Bradley to Grable. Bradley was induced to make such payment, 
not by the fact that the check had not been presented, but through 
his imprudent reliance on the false and fraudulent représentation 
made to him by Grable that the check, though mislaid, was still in 
bis possession and that he would return it. He could hâve insisted 
on full indemnity from Grable before including the amount of the 
check in the settlement or hâve refused, in the absence of the check, 
to pay its amount. Had he secured such indemnity he would hâve 
been saved from the loss with which he is now visited. Or had he 
refused to pay, any judgment which might hâve been recovered 
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against him for the amount of the check would bave been witbin tbe 
control of the court rendering it, aad exécution could bave been re- 
fetrained until proper indemnity was given against any claim by a 
bona flde holder for value. But he did not demand indemnity nor ex- 
ercise any reasonable précaution. He wbolly relied on tbe word of 
Grable, and in making payment to bim of tbe amount of tbe cbeck 
he must be beld to bave assumed tbe risk of bis falsity. Bradley 
cannot successfully invoke tbe doctrine of eatoppel, It is an ele- 
mentary principle of tbe law of estoppel tbat be who claims tbe 
benflt of an équitable estoppel or estoppel in pais on tbe ground tbat 
be bas been misled tbrough the acts, conduct or représentations 
of another, must not bave been misled tbrough bis own want of 
reasonable care and circumspection. Had Bradley observed tbe cau- 
tion to be expected f rom an ordinarily prudent man in similar circum- 
stances he would bave required sometbing more tban the mère as- 
surance of Grable before paying to bim tbe amount of tbe check. 
Even if the other essential éléments of an estoppel in pais were prés- 
ent tbe lack of reasonable care on tbe part of Bradley would négative 
tbe existence of an estoppel. We tbink that the doctrine of estoppel 
is wholly inapplicable to the case. Andrus might bave suffered loss 
by failure of tbe bank before présentation of the cbeck, but he did 
not owe any légal duty to Bradley to présent it. Bradley tbrough bis 
improvidence made the over-payment, and wbile great hardship bas 
resulted to him from the fraud of Grable in connection with bis own 
want of circumspection, yet as between Andrus and Bradley tbe 
latter must be treated as the author of bis own misfortune. We per- 
ceive no ground on which the motion for judgment non obstante 
veredicto could bave been granted. 
The judgment below is afflrmed. 



MARDEN T. STARR. 

(Circuit Court, D. Indiana. March 29, 1901.) 

No. 9,856. 

1. WrCNOPUL ATTACHMBNT — RBPLEVIN A6AIKST ShBKIFP — RiGHT TO MaINTAIIÎ. 

1 Burns' Rev. St. Ind. 1894, ê§ 1286, 1287, provide tliat when person- 
alty, wrongfuUy taken on exécution or attachment, Is clalmed by any 
person other than défendant named in the writ, the owner or clalmant 
may sue for Its possession, and that. If plaintifif wishes an Immédiate 
delivery, he must file a bond and aflBdavit, stating that it had not been 
taken for taxes, assessments, or fines, or selzed under exécution or at- 
tachment against hls property, or, If so selzed, that it was exempt. 
Eeld to authorize any person, other than the défendant to a writ of 
attachment, to sue In replevin against a sheriff who, professing to act 
under the writ, has wrongfuUy selzed the personalty of such person, 
and that the rule of comity against the disturhance of property In the 
custody of one court by process from another of concurrent jurisdiction 
was thereby abrogated. 
8. Samb — Jdrisdiction dp Unitbd States Circuit Court. 

The judidary act of March 3, 1887 (24 Stat. 552), as re-enacted and re- 
enrolled by the act of August 13, 1885 (25 Stat. 433), provides that the 
Dnlted States circuit court shall bave original cognizance, concurrent 
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wlth the courts of the several states, of ail civil sults, at common law or 
In equity, in which there shall be a controversy between citizens of différ- 
ent States, Involving a matter in dispute to the amount of $2,000, exclu- 
sive of Interest and costs. IJelJ to entitle the circuit court to original 
jnrisdlctlon of an action of replevlu authorized by 1 Burns' Rev. St. Ind. 
1894, § 1286, against a sheriff holding property under a wrongful exécu- 
tion or attachment, the requisite diverslty of citizenship and the amount 
in controversy being admitted. 
8. Samk — Necbssart Pakties— Joindbr dp Défendant in Official Capacity. 
It is unnecessary, in replevin against a sherifE personally for a wrong- 
ful attachment, to join him as a party défendant in his officiai capacity, 
as he does not act vrithin his authorlty vi'hen he malies such an attach- 
ment, and the -writ affords him no excuse or protection. 

4. SaME — COMPLAINT — STATEMENT OF CAUSB OF ACTION' — Sdfficibnct. 

In replevin against a sheriff for attaehed property, the complalnt al- 
leged that plaintiflC was the owner and lawfully entitled to its immédiate 
possession, describing it, and that It was the same property which défend- 
ant, as sheriff of D. county, Ind., wrongfully levied on under a wrlt of 
attachment Issned in a case described, and which défendant, as such 
sheriff, then had and held in his possession under the writ. It further 
averred that défendant held possession without right, and unlawfuUy 
detained the property from plaintiff, in said county and state, to his dam- 
age in an alleged sum, and that the property was not talîen for a tax, as- 
sessment, or tine, pursuant to any statute, or seized under exécution or 
attachment against plaintiff's property, and that it was wrongfully taken 
from him, and unlawfuUy detained by défendant. Held to state facts 
suffleient to constitute a cause of action, under 1 Burns' Eev. St Ind. 
18»4, §? 1286, 1287, 

At Law. 

Gregory, Silverburg & Lotz and Thomas T. Study, for plaintiff. 
Bingham & Long, for défendant. 

BAKEK, District Judge. The amended complaint is in replevin. 
It allèges, in substance, that the plaintiff is a citizen and résident of 
the state of Wisconsin, and that the défendant is a citizen and rési- 
dent of the state of Indiana, and that the plaintif!; is the owner and 
lawfully entitled to the immédiate possession of the foUowing describ- 
ed Personal property: (Hère foUows a description of numerous arti- 
cles of Personal property, alleged to be of the value of |4,000.) The 
complaint then proceeds: 

"And which is the same property which the défendant, as sheriff of Dela- 
ware county, in the state of Indiana, unlawfuUy and wrongfully levied a writ 
of attachment upon issued to him from the Delaware circuit court of said 
state on December 24, 1900, in the case of Thomas J. Morris against C. B. 
Loss & Co., and which said property the défendant, as such sheriff, now has 
and holds In his possession in said Delaware county under said writ of at- 
tachment; that the said défendant has possession of said property without 
right, and unlawfuUy detains the same from the plaintiff, in said Delaware 
county, in said state, whereby the plaintiff has been and is damaged in the 
sum of two hundred dollars; that said property has not been taken for a tax, 
assessment, or fine pursuant to any statute, or seized under any exécution or 
attachment against the property of the plaintiff; and that said property has 
been wrongfuUy taken from the plaintiff, and is unlawfuUy detained from the 
plaintiff by the défendant." 

The plaintiff demands judgment for the possession of said property, 
and for $200 damages for its détention. 

The défendant has demurred to the complaint, assigning the three 
folio wing causes therefor: (1) That this court has no jurisdiction of 
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the subject-matter of the action; (2) that ttere is a defect of parties 
défendant, in this : that Thomas Starr, as sheriff of the circuit court 
of Delaware county, is a necessary party défendant, and should be 
joined; (3) that the complaint does not state facts sufficient to con- 
stitute a cause of action. 

1. The first ground of contention is that it appears from the allé- 
gations of the complaint that the property was seized by the défend- 
ant as sheriff under and by virtue of a writ of attachment issued to 
him by the circuit court of Delaware county, Ind., and that the prop- 
erty is in the custody of the law, and within the rightfui control of 
the state court. It is insisted that this court has no jurisdiction of 
an action in replevin to recover the possession of property so in the 
possession of the state court, although it may hâve been wrongfully 
seized by the sheriff. It is thoroughly settled, as a gênerai principle 
of the law, that, whenever property has been seized by an offlcer of 
the court by virtue of its process, the property is to be regarded as 
in the custody of the court, and under its control, for the time being; 
and no court has the right to interfère with that possession, unless it 
be the same court, or one which may hâve a direct supervisory control 
over the court under whose process possession was first taken. This 
principle is applied where the ofQcer has confessedly seized the prop- 
erty of a Etranger to his writ without any lawful authority therefor. 
Peck V. Jenness, 7 How. 612, 12 L. Ed. 841; Wiswall v. Sampson, 14 
How. 52, 14 L. Ed. 322; Taylor v. Carryl, 2/0 How. 583, 15 L. Ed. 
1028; Preeman v. Howe, 24 How. 450, 16 L. Ed. 749. 

In the case of Freeman v. Howe, supra, it was ruled that property 
held by a marshal under a writ from a fédéral court could not be 
lawfully taken from his possession under a writ of replevin from a 
state court, although the property was wrongfully seized by the mar- 
shal, and was owned by a stranger to the writ. In Buck v. Ciolbath, 
3 Wall. 334, 18 L. Ed. 257, it was held that an action for trespass 
for taking the goods would lie in any court of compétent jurisdiction 
against an ofScer who, professing to act under the process of a court, 
seized property belonging to a stranger to the writ. The ground of 
the former décision was that the possession of the marshal was the 
possession of the court, and that pending the litigation no other court 
of concurrent jurisdiction could be permitted to disturb that posses- 
sion. In the latter case the ground of décision was that an action 
of trespass for the wrongful seizure of the property would lie because 
such action did not seek to interfère with the possession of the prop- 
erty. The rule that property in the custody of the court will not be 
disturbed by process from another court of concurrent jurisdiction 
grows out of the principle of comity which should regulate the rela- 
tions between courts of concurrent jurisdiction. "A departure," it 
has been said, "from this rule would lead to the utmost confusion, and 
to endless strife between courts of concurrent jurisdiction deriving 
their powers from the same source; but how much more disastrous 
would be the conséquences of such a course in the conflict of jurisdic- 
tion between courts whose powers are derived from entirely différent 
sources, while their jurisdiction is concurrent as to the parties and the 
subject-matter of the suit." While this court has jurisdiction gen- 
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erally of actions of replevin for personal property, yet, on thé prin- 
eiple of comity, -when the property is held under process of a state 
court, its jurisdiction cannot be rightfuUy asserted. Thèse are the 
gênerai principles of the law, and, unless abrogated by the statute of 
this state, wonld necessarily defeat the plaintiff's right to maintain 
an action of replevin in this court or in any court of the state, so long 
as the circuit court of Delaware county retained the custody of the 
property seized under a writ of attachment issued by it. 

But it is certainly compétent for the législature of this state to 
abrogate this raie of comity, and to authorize any court of compétent 
jurisdiction to entertain an action of replevin by a party who is a 
stranger to the writ, to recover the possession of property wrongfuUy 
seized by a sheriff under a -writ of attachment or exécution. The 
statute of this state (1 Burns' Rev. St. 1894, § 1286) provides: "When 
any personal goods are wrongfuUy taken or unlawfully detained from 
the owner or person claiming the possession thereof, or when taken 
on exécution or attachment are claimed by any person other than the 
défendant, the ovmer or claimant may bring an action for the posses- 
sion thereof," If the plaintiff wishes an immédiate delivery of the 
property, he mnst file a bond, and an affldavit stating "that the same 
has not been taken for a tax, assessment or fine pursuant to a stat- 
ute; or seized under an exécution or attachment against the property 
of the plaintiff, or if so seized that it is by statute exempt from such 
seizure." In the présent case no immédiate delivery is sought, but 
the matter is left to be determined by the final décision of the cause, 
and hence no aifidavit or bond has been flled. The statute authorizes 
any person other than the défendant to the writ of attachment to 
bring an action of replevin against a sheriff, who, professing to act 
under such writ, has wrongfuUy seized the personal goods of such 
other person. Hadley v. Hadley, 82 Ind. 95; Miller v. Hudson, 114 
Ind. 550, 17 N, E, 122; Allen v, Winstandly, 135 Ind, 105, 34 N, E. 
699; Ferguson v. Day, 6 Ind. App. 138, 33 N. E. 213; Aman v. Mott- 
weiler, 15 Ind. App. 405, 44 N. E. 63. 

A proper reading of the statute would not hâve justifled any other 
conclusion than that, where a sheriff wrongfuUy seized the property 
of any person other than the défendant named in the writ of attach- 
ment or exécution, he might at once bring an original action of re- 
plevin in any court of compétent jurisdiction against the ofiScer so 
seizing his property for the recovery thereof. The statute provides 
that, when any personal goods which are wrongfuUy taken on exécu- 
tion or attachment are claimed by any person other than the défend- 
ant named in such writ, the owner or claimant may bring an action 
for the possession thereof. The owner or claimant may bring his 
action at once, and while the property so seized is held under process 
of the court issuing the writ. This section of the statute does not 
prescribe where the action of replevin should be brought, but evi- 
dently the action must be instituted in a court which can lawfuUy 
acquire jurisdiction over the défendant and the subject-matter. The 
venue of the action is not local, but is transitory, and the action mnst 
be brought, as in the case of other transitory actions, in the county 
where liie défendant, or one or more of the défendants, résides. 
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ïïodson T. Warner, 60 Ind. 214. And, where property taken in at- 
tachment is claimed by a person other than the défendant, he must 
prosecute his claim by an original and independent action, and can- 
not be admitted as a défendant in tlie attacliment proceeding to set 
up his daim to the property. Risher v. Grïlpin, 29 Ind. 53. Tbe 
owner of persoaal property wrongfully taken by a sheriff on attach- 
ment or exécution lias no other remedy but by an original suit in 
replevin to regain possession of his property. As said in Buck v. 
Colbath, supra, he might bring an action of trespass against the 
sheriff; but a recovery in such an action would in many cases be a 
less satisfactory remedy than would a recovery of his property with 
damages for the wrongful taking and détention. 

It is a well-established principle, under the code practice in this 
State, that the action of replevin may now be maintained in ail cases 
where trespass de bonis asportatis could hâve been maintained, prior 
to the adoption of the Code, for the wrongful taking of personal prop- 
erty. Moorman v. Quick, 20 Ind. 67; Rowell v. Klein, 44 Ind. 290; 
Rose V. Cash, 58 Ind. 278; Schenck v. Long, 67 Ind. 579; Hadley 
V. Hadley, supra. The plaintiff had an undoubted right to bring an 
action in replevin against the défendant in any court of the state hav- 
ing compétent jurisdiction to recover the possession of the property 
in controversy which had been wrongfully taken on attachment, and 
the remaining question arising under the ârst cause of demurrer is 
whether he may prosecute his action in replevin in this court. He is 
a citizen and résident of the state of Wisconsin, and the défendant is 
a citizen and résident of this state, and the property in controversy 
is of the value of $4,000. The diversity of citizenship, the amount in 
controversy, and the nature of the subject-matter, présent a case with- 
in the undoubted jurisdiction of this court, if it may exercise the same 
jurisdiction which a court of the state might unquestionably exercise. 
That this court may exercise the same jurisdiction in this action as 
might be exercised by any court of the state is conclusively settled 
by the first section of the judiciary act of March 3, 1887 (24 Stat. 552), 
as re-enacted and re-enrolled by the act of August 13, 1888 (25 Stat. 
433). It is there enacted "that the circuit courts of the United States 
shall hâve original cognizance concurrent with the courts of the sev- 
eral states of ail suits of a civil nature at common law or in equity 
in which there shall be a controversy between citizens of différent 
states, in which the matter in dispute exceeds, exclusive of interest 
and costs, the sum or value of two thousand dollars." This is an orig- 
inal suit of a civil nature at common law wherein the requisite di- 
versity of citizenship and amount in controversy are shown to be prés- 
ent. The circuit court of the United States has original jurisdiction 
of such a' cause. The first ground of demurrer is therefore untenable. 

2. It is further insisted that there is a defect of parties défendant, 
in this: that Thomas Starr, as sheriff of the circuit court of Delaware 
county, is a necessary party défendant and should be joined. There 
is no merit in this contention. He was not acting within his au- 
thority as sheriff when he wrongfully attached the plaintiff's property. 
He was a mère naked trespasser, acting without a shred of légal au- 
thority. His writ afforded no excuse or protection for his wrongful 



204 107 FEDERAL REPORTER. 

seizure of tlie property in controversy. He is liable to a suit personal- 
ly for bis personal tort. 

3. It is flnally insisted that the complaint does not state facts suffl- 
cient to constitute a cause of action. The complaint is in the approv- 
€d and usual fonn, repeatedly held sufflcient by tbe suprême court of 
this state. It states every fact essential to constitute a good cause 
of action, under section 1286, 1 Burns' Kev. St. 1894. The demurrer 
is overruled. Exception. Rule to answer in 15 days. 



ERICKSON V. UNITED STATES. 
(Circuit Court, D. Washington, N. D. March 23, 1901.) 

1. Building Contbact — Light House — Foefbitubb for Delay. 

A contracter employed to build and equip a light house, and d-welling 
connected therewlth, engaged to exécute it during a part of the year 
when the weather was most favorable for the work, which was to be 
completed in October. He was prompt in providing materials, and went 
on the ground In April, but an inspecter -was not sent for three weeks 
thereafter, and the engineer did not stake the location of work for some 
days after the Inspecter arrived. The boilers were ready for inspection 
and notice given in August, but the officers delayed the Inspection two 
months. Lumber whieh could hâve been was not inspected in time to 
be replaced without retarding the work. Delay in dellverlng the Ironwork 
by an indépendant contracter prevented completion of the work during 
the dry season, and like delay in dellverlng the lantern glass prevented 
Inclosing the tower so that cementing and paintlng inside should be com- 
pleted before the time for completing the work explred In January, as 
flxed by the last extension granted. In addition, the work was retarded 
by a meddleseme and apparently Incompétent inspecter, and the weather 
from about the Ist of November was wet and stormy, and the work from 
then until completed. In March, was necessarily slow and expensive. 
Beld to warrant the eontractor's claim that the delay was due to the 
fault of the government and the éléments, and that the conditions barred 
enforcement of any forfeiture for the delay. 

B. Same— Construction. 

General provisions In a contract for building and equipplng a light 
house and appurtenant buildings requiring that the boilers and everything 
necessary to make the structures complète and ready for use should be 
furnished by the contracter, whether specifled or not, and that ail boiler 
attachments should be duplicated, do not control a spécifie provision that 
only one Injector and eue pump should be supplied, as the latter provi- 
sion must be understood to requlre that they should be of capaeity suffi- 
eient to supply two boilers. 

8 Same— Claim for Extra Work and Materials — Evidence. 

On an issue between the government and a light-heuse contracter on 
a claim for extra work and materials, the uncorroberated testimony of an 
inspecter, on whom the government mainly relies, and whose credibility 
was impalred by prévarication and otherwise, will not be allowed to 
defeat the eontractor's claim in so far as it is supported by the unim- 
peached testimony of disinterested witnesses, clearly and positively tes- 
tifying to facts, part of whieh could apparently be determined with abso- 
lute certainty, but which was submitted by the goveniment on his testi- 
mony alone. 

4. Same. 

A building contracter cannot recover for an excessive ameunt of mate- 
rlal which one of his own witnesses testified he veluntarily provided, 
nor for extra material which another of his witnesses testified was neces- 
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sary to complète tjie contraet, which required him to furnish everything 
necessary, whether specified or not. 

Suit to recover a balance claimed for labor performed and mate- 
rials fumished in executing a contraet for the construction of the 
Gray's Harbor light house and fog-signal station. Hearing on the 
merits. Findings and judgment in favor of the plaintiff for the full 
amount of the contraet price and the value of extras. 

Preston, Carr & Gilman, for plaintiff. 
E. E. Oushman, Asst. U. S. Atty. 

HAIO'ORD, District Judge. In February, 1897, the government 
of the United States, thi-ough the ageney of Capt. W. L. Fisk, of 
the corps of engineers, United States army, entered into a con- 
traet with the plaintiff to prépare the ground and erect buildings 
for the Gray's Harbor light station, in this state, under the super- 
vision of the engineer for the Thirteenth light-house district, and 
according to plans and spécifications and détail drawings attached 
to the contraet. The contraet included the furnishing of boilers and 
engines, but other ironwork necessary for the buildings and lantem 
glass for the light-house tower were to be furnished by other con- 
tractors. Ail the materials and workmanship were required to be 
inspeeted by an inspecter to be employed by the engineer in charge, 
who was to be constantly on the ground for the purpose of seeing 
that ail materials met the requirements of the contraet, and that 
the work was properly done. Eight calendar months from the 18th 
day of February, 1897, were allowed for completion of the contraet, 
and the contracter was subjected to a penalty of |30 per day for 
eaeh day's delay exceeding the time limited, and by subséquent 
agreements the time limit was extended to the ISth day of January, 
1898, but the contraet was not eompleted, and the work flnally ac- 
cepted, until March 26, 1898, and the government has retained |2,100 
from the contraet priée as a forfeiture, under the penalty clause, 
for delay. The plaintiff sues to recover the amount so retained, 
also to recover from the government for extras, and for losses in- 
curred in doing work and furnishing materials not speeifled or re- 
quired by his contraet, but whieh were exacted as the work pro- 
gressed by the inspecter, acting under the authority of the engineer 
in charge. The plaintiff daims that the delay in completing the 
contraet beyond the time originally speeifled was eaused entirely by 
capricious and unreasonable exactions and interférence with the, 
workmen on the part of the inspecter assigned to the work, and 
delay on the part of other contraetors in furnishing the ironwork 
and lantern glass, and delay on the i)art of the government ofScers 
in inspecting the boilers and other materials, and by bad weather, 
and that the fault of the government oflBcers and agents and inde- 
pendent contraetors has the effect to entirely abrogate the penalty 
clause of the contraet. It is an admitted fact in the case that 
the iron materials required were not delivered until after the time 
flxed by the original contraet for the completion of the work, and 
that the lantem glass was not delivered until 20 days after the limit 
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flxed by the last agreement for an extension, and yet the govern- 
ment claims that'tbe extensions granted were snfEicient to compen- 
sate for ail delays not occasioned by tbe contractor's own fault, and 
it is denied tbat any work or materials not specifled in the con- 
tract were exacted, and it is denied that the contracter suffered any 
loss or expansés by arbitrary or capricious conduct on the part of 
the inspecter. 

On the face of the contract, it appears that the contracter en- 
gaged to exécute the contract during that part of the year when 
the weather would be most favorable for such work, and the évi- 
dence proves conclnsively that he made his calculations and arrange- 
ments accordingly; he was prompt in providing materials of lum- 
ber, stone, brick, gravel, and cernent, and went upon the ground 
with laborers and teams in the month of April, but an inspecter 
was not sent to the place until about three weeks afterwards, and 
stakes which had to be set by the engineer for the exact location 
of the différent structures were not set until some days after the 
inspecter arrived. The boilers were ready for inspection and no- 
tice given in August, but there was twe months' delay on the part 
of the of&cers of the govemment in perferming their duty in that 
particular. Kiln-dried floering lumber was delivered on the ground 
in good season, and it could hâve been inspected in time to hâve re- 
placed any part of it which might hâve been found to be unsatis- 
factory, without retarding the work, but, instead of acting fairly, 
the inspecter waited until the floors were laid, and then condemned 
the material, and the engineer required part of the floors to be taken 
up and replaced with new lumber. The delay in delivering the iron- 
work necessarily prevented the cempletion of the work during the 
dry season of the year, and the delay in the delivery of the lantern 
glass prevented the inclosure of the tewer, so that the cementing 
and painting inside could not be cempleted until after the expira- 
tion of the time for completing the whele work, as flxed by the last 
extension granted. It is also an undisputed fact that from abeut 
the Ist of Nevember the weather was wet and stonny, se that the 
work from that time was necessarily slow and expensive. It is my 
opinion that thèse conditions entitle the contracter te claim that the 
delay was eaused by the fault of the government and by the éléments, 
and constitute a légal bar to enf orcement of any f orfeiture fer delay. 

The claim for extras is supported by clear and positive testîmony, 
and is contradicted by the testimony of the inspecter, and for the 
•most part the questions at issue are questions of fact, which must 
be determined by considération of contradictory évidence. The 
charge for an extra injecter and an extra pump are the only items 
with relation to which the witnesses agrée as to the facts. The con- 
tract plainly specifles that one injecter and ene pump should be sup- 
plied. It is admitted that twe of each were furnished to satisfy the 
demanda ef the inspecter and engineer, and it is claimed that two 
were necessary, because the contract required two boilers, and one 
clause (if the contract provides that everything necessary to make the 
structures complète and ready for use shall be furnished by the con- 
tracter, whether specifled or not, and another clause provides that ail 
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boiler attachments are to be duplicated. Thèse gênerai provisions, 
liowever, should not control the speciflc provisions for one injecter 
and one pump, and the only proper construction of the contract, in 
my opinion, is the construction given to it by the witness Robert 
Moran, who testifled that thèse spécifications would be understood 
by manufacturers and persons skilled in the construction of ma- 
chinery to require a single injector and a single pump of capacity 
sufQcient to supply two boilers. The theory that duplicates were 
necessary to make the construction complète is refuted by the fact 
that, although two were supplied, only one injector and one feed 
pump are used. With regard to ail the other disputed items, there 
appears to me to be a clear and substantial prépondérance of the évi- 
dence in favor of the plaintiff. The plaintiff and his witnesses are 
ail men of mature expérience, of sufScient intelligence to understand 
the matters with respect to which their testimony was given, and 
thëir testimony appears to be positive and candid. I hâve not found 
that any one who gave testimony on the plaintifif's side prevaricated 
with respect to any material matter, or that his testimony was over- 
come by a prépondérance of évidence to the contrary. The case 
for the government rests mainly upon the unsupported testimony of 
Mr. C. W. Leick, who acted as inspecter from the latter part of May 
until the 4th of December, when, on account of complaints as to his 
behavior, he was recalled. He would hâve been recalled sooner, if 
another inspecter had been available. It is shown by the évidence 
that, by reason of a lack of a sufficient number of men subject to 
control of the engineer, Mr. Leick, who is an architect employed as 
a draughtsman in the engineer's office, and who had never previously 
been employed to oversee the actual construction of buildings, was 
assigned to the duty of inspecting the work under the contract, and 
he was given a letter of instructions which in speciflc tenus notifled 
him that he was to assume no responsibility for the plans and spéci- 
fications, that he was not to make altérations nor permit déviations, 
and that he was not sent to act as a superintendent of the work, but 
to see that the materials fumished and the work conformed to the 
plans and spécifications, and the instructions required him to refrain 
from becoming involved in any dispute or altercation with the con- 
tracter or any of his employés. Instead of ebeying instructions, this 
inspecter assumed the rôle of a master, and was meddlesome and 
tyrannical, se that the contracter's employés were irritated to such 
an extent that geod men refused to continue on the work. In one 
instance, he quarreled with a carpenter while putting rustic on the 
outside of one of the buildings, insisting that each board should be 
nailed solid before the next should be placed, which the carpenter 
said was an impossible way of putting en longue and grooved rustic. 
Harsh language was used, and the two men were about te fight, 
when the contracter intervened to quell the disturbance. The in- 
specter then insisted that the carpenter should be discharged on ac- 
count of the disrespect shown to himself. Some of the plaintifl's 
witnesses testified that this inspecter was especially cross and dis- 
agreeable on the flrst days of the week. Mr. Leick in his testimony 
repelled any inference of indulgence in the use of intoxicants between 
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Saturday and Monday, but offers as an explanation that he was re- 
quired to make reports to the engineer's office on Sundays, and in 
conséquence of having to perform that duty he was more inclined to 
be cross on Mondays. This admission appears to me to be signiflcant 
as an indication of the man's temper and disposition, and to that es- 
tent corroborâtes the plaintifl's évidence tending to prove that the 
work was retarded by the pettishness and arrogance of the inspector. 
Another incident which tends to prove his incompetency as an in- 
spector, and also tends to impeach his credibility as a witness, is the 
matter of a dispute respecting the timbers used for sills of the dwell- 
ing houses. The spécifications require the sills to be of cedar. The 
plaintifl has given testimony to the effect that Mr. Leick attempted 
to reject the timbers furnished on the ground that they were fir, and 
not cedar, and that he persisted in pronouncing the timbers flr, until 
Mr. Erickson sawed a pièce off of one of the timbers to show the 
grain of it, and asked him to smell it, as the timber had a strong 
odor of cedar, and even then Mr. Leick refused to admit his error, 
but the timbers were used in spite of his objections, and the work was 
accepted, and this testimony is corroborated by the foreman and by 
other évidence. In his examination in chief, Mr. Leick met this évi- 
dence with a complète déniai in toto. Then upon his cross-examina- 
tion he prevaricated as foUows: 

"Q. Did you hâve a dispute or argument with Mr. Ericlison as to whether 
the sills for the dwelling were fir or cedar? A. Sills for dwelling? Q. 
Whether they were flr or cedarî A. There are no sills for the dwelling. Q. 
Well, plates; is that another name for them? A. Well, plates; yes. Q. 
Did you hâve an argument with him whether those that he had brought 
there and was putting in were flr or cedar? A. Not that I know of. 
About a différence in the wood, — lumber? Q. Yes. A. No, sir. Q. Whether 
they were flr or cedar? A. No, sir; except in the quality, — yes. Q. But as 
to whether they were flr or cedar, that question was never mentioned? A. 
No. Q. What was it, — cedar? A. It was cedar. Q. Cedar was speeifled? 
A. I thinls that It is. Q. At any time, in discussing that, did Mr. Erickson 
saw ofC a pièce of it, and ask you to smell it? A. No; I never saw Mr. 
Erickson hâve a saw in his hand. Q. This matter that I hâve been talking 
about that you call 'wall plates' are called 'sill plates' in the spécifications ? 
A. 'Sills,' I call them. Q. You said there were not any sills? A. No; 'wall 
plates,' I mean." 

I will ref er to one other matter which goes a long way towards im- 
pairing Mr. Leick's credibility in my estimation. The contract re- 
quires a well to Supply water for the station to be dug to the depth of 
13 feet. The évidence shows that, after excavating for the well 
had commenced, Mr. Leick interfered, and required îts location 
to be moved a distance of 18 inches, and after the work had further 
progressed he required another change, putting it back to about the 
position where it was started. When the shaft was down 13 feet 
there was no water, and it had to be carried 3 or 4 feet deeper, and 
then an abundance of water was obtained. Mr. Leick insisted, how- 
ever, in having the well sunk still deeper, and kept the men digging 
the well deeper, when the water was coming in so rapidly that two 
men were unable to keep it bailed out. On the trial, two witnesses 
swore positively that the depth of the well, after its completion, and 
after gravel had been put in to make the bottom solid, was a little 
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more than 23 feet, and that the suction pipe was 10 feet longer than 
the pipe originally provided, and that a corresponding amount of 
extra brickwork was required to wall up tlie well, and that Mr. Leick 
compelled the contracter to put gravel around the outside of the 
brick wall; that is, to flll in with gravel the space between the 
brick casing and the earth with gravel. Mr. Leick dénies positively 
that he interfered at ail with the location of the well, dénies that he 
required any gravel to be put in, and says that no gravel was put in 
except a wagon load of screenings or refuse, which was put there to 
get rid of it, because there was no other place to put it. He states 
positively that only 790 bricks were used for the well casing in ex- 
cess of the number which would hâve been required if the well had 
only been 13 feet deep, and also states positively that by actual 
measurement the depth of the well, when completed, was only 18 
feet and 6 inches. As the plaintiiï makes a charge for extra work in 
digging the well to a greater depth than was necessary, this mat- 
ter of depth of the well is material, and either Mr. Leick or the wit- 
nesses who contradicted him in regard to it hâve willfully given f aise 
évidence. Presumably, the well still exists, and is the same depth 
that it was left by the contractor, so it is possible to détermine the 
question for or against the plaintifE with absolute certainty. The 
government, however, has submitted its case on this point upon the 
uncorroborated testimony of Mr. Leick alone. I can flnd nothing in 
the case to justify a rejection of the testimony of the two witnesses, 
who api)ear to be candid and truthful, and are unimpeached, and are 
corroborated by the testimony of disinterested witnesses in other 
matters, where Mr. Leick has given uncorroborated testimony to 
the contrary. I would not hesitate to reject the testimony of Mr. 
Erickson and Mr. Hull in its entirety, if it was shown by a fair pré- 
pondérance of the évidence that they had willfully misstated any 
material fact in the case, and I feel in duty bound to apply the same 
rule to Mr. Leick as a witness, and therefore I reject his évidence en- 
tirely, in so far as it ia uncorroborated by other évidence in the case. 

In ail business transactions, the government, as a contractor, 
should be treated with the same fairness as private individuals, and 
should also be required to deal fairly on its part. The évidence as 
a whole shows that, in spite of ail obstructions and annoyances, the 
plaintiff completed the work substantially and well, and that it was 
accepted as fulâllment of his contract by the govemment's ofiQcers. 
To punish him by withholding part of the contract price for his work, 
as a forfeiture for delay, and by refusing to pay his bill for extras 
when the delay was entirely caused by the incompetency of the 
government's agent and the failure of the other contractors, over 
whom he had no control, to deliver materials on time, and the bad 
weather in which he had to work in conséquence of such delays, 
would be rank injustice. 

I direct flndings to be prepared by the plaintiflf's attorneys, sustain- 
ing the allégations of the complaint, and allowing the plaintiff's claim 
for the full amount of the contract price for his work and the extras 
claimed and itemized in the complaint, making only the f oUowing dé- 
ductions shown to be proper by the testimony of Mr. Hull, viz.: 
107 F.— 14 



210 107 FEDEEAL REPORTEE. 

Extra cost of paint on barn roof,|5; extra painting on sîde of barn, 
|6; 258 feet of extra braces for walk, not specifled, skould be reduced 
from $3.35 to |1.65; item of one foot extra beight of brick founda- 
tion for dwelling bouses sbould be reduced from $250.36 to |125. I 
also disallow tbe item of |3 for loss of coal-tar pitch, on tbe testimony 
of Mr. Wilshire, to tbe effect tbat tbe contraetor voluntarily provided 
an excessive amount of coaltar pitcb. Tbere will also be a gênerai 
réduction on tbe bill for extras of |237.50, upon tbe testimony of Mr. 
Hull tbat tbat amount was for work and materials wbicb were neces- 
sary to complète tbe contract, altbougb not specifled. As tbe con- 
tracter was obliged to do and furnisb everytbing necessary, wbether 
specifled or not, to make tbe work complète, be must lose tbis 
amount. A judgment will be entered in favor of tbe plaintiff for 
tbe balance in bis favor, wbicb will appear by tbe flndings as di- 
rected. 



GIBBS et al. v. McNEBLEY et al. 

(Circuit Court, D. Washington, W. D. March 15, 1901.) 

Anti-Trust Law — Rkstraint of Interstate Commerce. 

A combination controlling not only the manufacture of an article In 
the State, but also the sale of the manufactured article, Is not one In 
restralnt of Interstate commerce, so as to give a right of action against 
it, under the anti-trust law of July 2, 1890, to one Injured by a resolution 
passed and circulated by it denouncing him for cutting priées, its sales 
being withln the state, and any transportation and sale of the article 
In other states being by other agencies. 

T. O. Abbott, for plaintiffs. 

C. 0. Bâtes, Cbas A. Murray, and J. H. McDaniels, for défendants. 

BELLENGER, District Judge. Tbis case is being tried on wbat 
is known as tbe "fourtb cause of action." In tbis cause of action 
it is alleged, in effect, as follows: Tbat tbe défendants, witb tbe 
intent to injure and destroy tbe plaintiff's business, and to bring 
plaintiff into public odium and discrédit, and to provoke bim to 
wrath, and to induce bis patrons in tbe varions states to witbdraw 
their patronage from bim, and to destroy bis crédit and business, 
did maliciously compose and déclare a certain communication of 
and concerning plaintiff and bis business, as follows: Said com- 
mittee did adopt, and enter upon tbe records of tbe association, and 
did distribute and publisb, certain resolutions, wbereby it was falsely 
and maliciously alleged tbat plaintiff was endeavoring to injure tbe 
market for Wasbington red cedar sbingles, and wbereby it was fur- 
tber falsely and maliciously stated tbat plaintiff bad no money in- 
vested in said business, and tbat be was witbout crédit, and irre- 
sponsible, and was not an bonorable and legitimate dealer in said 
sbingles. Tbat, tbereafter tbe said committee, by its officers, etc., 
witb intent to induce ail wholesale and retail dealers in tbe states 
and foreign countries named to refuse to buy sbingles of plaintiff 
and do business witb bim, and to induce tbe manufacturers to re- 
fuse to sell sbingles to plaintiff, did publisb said resolutions by print- 
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ing the same în cîrcular form, and addressed tlie same to various 
Wholesale and retail dealers throughout the state of Washington 
and other states, and to a large number of newspapers and trade 
journals in Washington and other states, etc. That bj Tirtue of 
said conspiracy and of the advertising so donc the défendants 
did bring the plaintiff into odium and discrédit with said manufactur- 
era, so that they refused to sell him Washington red cedar shingles, 
and did also bring him into odium and discrédit with a large num- 
ber of bis patrons and clients, so that they refused to buy shingles 
of him, and did totally destroy plaintiff's business. 

In the case of U. S. t. E. C. Knight Co., 156 XJ. S. 1, 15 Sup. Ct. 
249, 39 L. Ed. 325, the suprême court held that, although the Ameri- 
can Sugar-Kefining Company had obtained a practical monopoly of 
the business of manufacturing sugar, yet the act of congress did 
not touch the case, because the combination only related to manu- 
facture, and not to commerce among the states or foreign countries ; 
that a combination which directly related to manufacture only was 
not brought within the purvlew of the act, although, as an indirect 
and incidental resuit of such combination, commerce among the 
states might be thereafter somewhat affected. The court in that 
case says: 

"The fact that an article is manufactured for export to aBother state does 
not of Itself make it an article of Interstate commerce, aud the Intent of the 
manufacturer does not détermine the tlme when the article or product passes 
from the control of the state and belongs to commerce." 

In the more récent case of Addyston Pipe & Steel Co. v. U. S., 
175 U. S. 239, 20 Sup. Ct. 96, 44 L. Ed. 136, the principle was recog- 
nized that a combination to control manufacture is not a violation 
of the act of congress, since such a combination does not directly 
control or afifect Interstate commerce. The court distinguishes such 
a combination from one having for its object the sale and transporta- 
tion to other states of spécifie articles. Combinations of the latter 
class are held to be proper subjeets for régulation, because they enter 
into such commerce. To which class does the case on trial belong? 
Plaintiff contends that, inasmuch as the combination under consid- 
ération controls not only the manufacture, but the sale, of the manu- 
factured product, this case belongs in the latter class; that défend- 
ants' combination affects Interstate commerce, and is therefore made 
unlawfïd by the act of congress. The reason why the manufacture 
within a state of an article of commerce is not within the purvlew 
of the act, although the manufacturing combination constitutes a 
monopoly, being that it involves nothing in the way of Interstate 
commerce, does it alter the case that the combination includes the 
sale of its product among its objects? I am of the opinion that 
it does not; that the lawfulness of what is done dépends upon the 
place directly affected, and not upon the character in other respects 
of what is done. It makes no différence that the manufacturer in- 
tends his product for sale in other states and foreign countries. 
Such an intention does not alter the character of the combination 
to manufacture, and upon this principle it makes no différence that 
the contract or combination is for the manufacture and sale ol 
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spécifie articles. It must go further, and provide for tïe sale BJxiS 
transportation to other states of the spécifie articles; otherwise, 
what is proposed cannot be said to look to interstate commerce. 
Mère state commerce is a matter of state control. In this case the 
action of the défendants in providing for the sale of their product 
is without référence to interstate commerce. The défendants man- 
ufacture and sell within the state, with the intention that the product 
sold shall ail be used within the state, or transported and sold out 
of it, as the purchaser shall décide. The sale and the manufacture 
cannot be distinguished, so far as the question of state control is 
concerned; both take place within the state; both are equally 
within its police power; both affect interstate commerce in the sec- 
ondary sensé merely; neither affects it in the primary sensé. If 
the shingles manufactured are transported and sold in other states, 
it is done by other agencies and combinations not responsible to the 
Washington Red Cedar Shingle Manufacturers' Association, and not 
provided for by their contract of association. If the plaintifl has 
suffered injury by reason of the alleged combination, it is within 
the province of his state to provide him a remedy. This court is 
without jurisdiction in the premises. 

The learned Judge of this district, in passing upon the demurrer 
filed in this case (102 Fed. 594), expresses the opinion that the plain- 
tif? is entitled to recover upon the fourth cause of action set out 
in the complaint. The proof submitted, however, does not sustain 
this cause of action. The only charge affecting the plaintif? made 
out by the évidence is that he is a rate cutter. Ail else contained 
in the circular complained of is merely inference, more or less doubt- 
ful, drawn from the alleged fact that plaintiff was engaged in cut- 
ting rates. It is stated in the circular that the plaintiff was en- 
deavoring to injure the market for Washington red cedar shingles, 
but it is plainly enough stated that he is endeavoring to do this 
by cutting rates. It is stated that he has no money invested in 
the business, and his own testimony is to that effect. But, whether 
true or false, it does not affect his business integrity or capacity. 
The circular announces the purpose of those issuing it to deal with 
responsible, honorable, and legitimate dealers; and, having announ- 
ced a purpose not to deal with the plaintiff, this statement is con- 
strued to mean that the plaintiff is an irresponsible and dishonor- 
able dealer, whose methods are not legitimate. But the only infer- 
ence admissible as to this is the inference that the authors of the 
circular intend to hâve nothing to do with rate cutters, because 
they regard the practice of rate cutting as an illegitimate and dis- 
honest practice; an opinion based upon a fact stated, and not inju- 
rions unless the fact to which it is related is of that character. 
The plaintiff, with many years' expérience in the shingle business, 
is presumed to know whether the charge of rate cutting involves 
the integrity of those against whom it is made, and it appears that 
some years ago he advertised himself to his customers in a circular 
issued in behalf of a flrm to which he belonged as a rate cutter, 
and sought to attract business by the announcement. I am of the 
opinion that a verdict based upon such testimony ought not to stand, 
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and, îf so, a verdict for the défendants should be directed. But with 
the utmost respect for the opinion of the learned judge just referred 
to, I am convinced that the allégations in the fourth cause of action 
are not suflQcient. The allégations are of a libel, and the damages 
alleged do not resuit from any combination, or conspiracy, or mon- 
opoly denounced by the act of July 2, 1890. No such combination or 
conspiracy or monopoly is shown. And, if the parties to the cir- 
cular in question can be said to hâve conspired to libel the plaintifif 
and injure his business, their conduct was not in restraint of trade, 
and within tbe mischief intended to be prevented by the act of con- 
gress. 



McCABB V. SOUTHERN RY. CO. 
(Circuit Court. D. South Carolina, Fourth Circuit. February 28, 1901.) 

i. DiSMISSAI,— RiGHT OF PlAINTIPP. 

It is a gênerai rule In the fédéral courts, subject to spécial exceptions, 
that a plaintiflf at law or a complalnant in equity may discontinue his 
action or dismiss his bill as of course at any time before the hearing, on 
payment of costs; and especially should such rule be followed where the 
action is at law, and the plalntifif is given such right by the law of the 
State. 
8. Same— Imposition dp Tbbms— Payment op Costs in Anothkr Cgtikt. 

Plaintilï commenced an action at law for personal injury in a state 
court. Défendant filed a pétition for removal, which -was denied; but It 
caused a copy of the record to be filed, and the cause doclteted in the 
fédéral court, which refused a motion to remand. The action was tried, 
and a judgment rendered in the state court, which was set aside by the 
suprême court of the state on the ground that the lower court erred in 
not ordering the removal. Thereupon plaintiff appeared In the fédéral 
court and obtained ex parte an order granting him leave to discontinue 
the action on payment of the costs of that court, Including the costs of 
removal. Eelâ, that such order was properly granted, and that défend- 
ant was not entitled to hâve plaintiff required to pay the costs of the 
state court," as one of the terms of such discontinuance, being entitled un- 
der the law of the state to judgment for such costs In the state court 

On Motion to Rescind an Ex Parte Order Granting Leave to 
Plaintiff to Discontinue the Action. 

Andrew Crawford, J. S. Muller, and W. St. J. Jervey, for plaintiff. 
B. L. Abney and B. A. Hagood, for défendant. 

SIMONTON, Circuit Judge. William McCabe brought his action 
for Personal injuries in the court of common pleas for Richland 
county, in the state of South Carolina. The défendant filed in the 
state court its pétition and bond for removal into this court because 
of diversity of citizenship. The state court refused the prayer of the 
pétition. Nevertheless a copy of the pleadings was flled in this court, 
and the cause placed on its docket. A motion to remand was made 
and refused. Having retained the cause, the state court proceeded 
to trial against the protest of défendant, and a verdict was had for 
the plaintiff. On appeal to the suprême court of South Carolina the 
judgment of the court of common pleas was set aside upon the ground 
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that tins was a removable case, and that the lower court erred in re- 
fusing the prayer of the pétition. The case remained on the docket 
of thiâ conrt, has been continued from tenn to terra, but bas never 
been called for trial; the court preferring to await the resuit in the 
State court. The plaintiff then came into this court and obtained, ex 
parte, an order granting leave to discontinue the cause on payment 
of the costs of this court, including costs of removal. The matter 
now cornes up on a motion to rescind this order upon the ground that 
it was made without notice, and upon the further ground that, if made 
at ail, it should be upon terms, including the payment of costs in- 
curred by défendant in the state court. 

The gênerai rule is that a plaintiff at law or a complainant in equi- 
ty may discontinue his action or dismiss bis bill as of course at any 
time before the hearing. This is the law in South Carolina, whose 
practice in ail proceedings at law before judgment controls this court. 
Henderson v. Railroad Ce, 123 U. S. 61, 8 Sup. Ct. 60, 31 L. Ed. 92; 
Kev. St. § 915; Dunham v. Carson, 37 S. C. 281, 15 S. E. 960; Bank 
T. Rose, 1 Eich. Eq. 294. Chancellor Harper in this last-named case 
lays down this rule, and his language is quoted in the suprême court 
of the United States and of this state with approval: 

"The gênerai rule is, as contended for, that the plaintiff at any time before 
decree, perhaps before the hearing, may dismiss his bill as of com-se, upon 
payment of costs." 

In Latimer v. Sullivan, 37 S. C. 121, 15 S. E. 798, plaintiff was al- 
lowed, after a case had gone into the suprême court and had been 
sent back for a new trial, in term time, to discontinue, without no- 
tice, one of his two causes of action. 

Nor are thèse authorities in conflict with the fédéral décisions. In 
City of Détroit v. Détroit City R. Co. (C. C.) 55 Fed. 572, the circuit 
court of appeals of the Sixth circuit (a high authority) lay it down 
as the clear resuit of the examination of authorities, English and 
American, that the right of a complainant to dismiss bis bill without 
préjudice, on payment of costs, was of course, except in' certain cases, 
That case quotes the language of Harper, Ch., supra. So, in Chicago 
& A. R. Co. V. Union RoUing-Mill Co., 109 U. S., at page 713 et seq., 
3 Sup. Ct. 594, 27 L. Ed. 1081, the same doctrine is stated, and Chan- 
cellor Harper again quoted. There are exceptions to the rule. Such 
an order cannot be granted if défendant has entitled himself to a 
decree against complainant, or when, under the practice, he has set 
up a counterclaim which would be barred by the statute of limita- 
tions if the complaint were dismissed, or when he sets up a cause of 
action in his answer and asks affirmative relief, instances of which 
are in W. U. Tel. Co. v. American Bell Tel. Co. (C. C.) 50 Fed. 664; 
Bethia v. McKay, Cheves, Eq. 98; and as stated in Chancellor Har- 
per 's decree, supra. The case at bar is an action for pergonal inju- 
ries; the défense, the gênerai issue and contributory négligence. 
Défendant asks no aflSrmative relief. The only injury resulting to it 
from a discontinuance of this action is another action in this or in 
some other jurisdiction. Chancellor Harper states expressly: 

"I gather from the cases, compared with each other, that it is not regarded 
as such préjudice to a défendant that the complainant dismissing his o-wn 
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blll may at his pleasure harass hlm by flUng another WIl for the same mat- 
ter." 

To the same effect is Dunham v. Carson, supra, — a discontinuance 
in this court with the manifest purpose of bringing a suit in the state 
court for the purpose of aroiding the jurisdiction of this court. 

Now, the cases quoted are equity cases. A fortiori is the doctrine 
hère of a law case. A court of equity can look into the whole cause, 
and grant relief as it seems to it best. A court of law looks only to 
the issues before it, and is limited to the relief therein eought. 

It is said, however, that in imposing terms this court should not 
hâve contented itself with the costs of this court and of the removal 
papers; that the plaintiff should hâve been put under terms to pay 
the costs of the state court. The answer to this is obvions. Il the 
cause has been dismissed from the state court by the action of the 
suprême court, the défendant is entitled in a law case to its judg- 
ment for costs. Code Civ. Proc. S. G. § 323. Non constat that it is 
necessary; nor, if it be necessary, that this court can go to the aid 
of the judgment of the state court. If the costs in the state court 
hâve not been taxed, and so reduced to judgment, this court would 
hâve no authority to direct the costs to be taxed. Nor could it order 
the plaintiff to pay a lump sum équivalent to the amount of the taxed 
costs. If it could do this, it could go further, and order payment of 
counsel fées to defendant's attorney, or perhaps a sum of money by 
way of damages to défendant for its harassment. Costs, the taxed 
costB provided by statute for the courts of the United States, consti- 
tute the penalty, and the only penalty, which the courts can impose 
pro falso clamore. In Day v. Woodworth, 13 How. 372, 14 L. Ed. 
181, discussing this question of costs, and especially the right of a 
jury to add to their verdict counsel fées and other expenses in addi- 
tion to the taxed costs, the court says: 

"Under the provisions of the statute of Gloucester (6 Edw. I. c. 1), every 
court of common law has an establisbed System of costs, whlch are allowed 
to the successful party by way of amends for hls expense and trouble In 
prosecuting hls suit. It Is true, no doubt, and is especially so in this eoun- 
try, that the légal taxed costs are far below the real expenses Ineurred by 
the lltigant. Yet it is ail the law allows as expensae litis." 

The motion to rescind the order of discontinuance is refused, and 
that order is conflrmed. 



THIRD AVE. R. CO. V. BARTON. 

(Circuit Court of Appeals, Second Circuit January i, WOl.J 

No. 35. 

Carriehs— Injubt to Pabsbngbr on Street Car— Contributort Kbgli0bncb. 
Plaintiff mounted the running board on the slde of a street car, and 
while the car was In motion the conductor called to him to come forward 
to a vacant seat In passing forward on the running board, he met the 
conductor, and In attempting to pass around him on the outside struck 
ttgalnst a plllar standing near the tracl£, and was Injured. Held, that 
the fact that plaintiff was acting In obédience to the invitation or direc- 
tion of the conductor, or that the conductor obstructed hls passage, did 
not absolve hlm from the duty of exercislng reasonable prudence and 
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care for his own safety, and that, to entitle him to recover for'the Injury, 
It muBt appear from ail the circumstanees shown that in attempting to 
pass the conduetor he acted with ordinary prudence. 

Xn Error to the Circuit Court of the United States for the South- 
ern District of New York. 

H. E. Limhurger, for plaintiff in error. 
George E. Baker, for défendant in error. 

Before WALLACE and LACOMBE, Circuit Judges. 

LACOMBE, Circuit Judge. The action was brought to recover 
damages for personal injuries sustained by the plaintiff, and clainied 
to hâve been occasioned by the négligence of the défendant. Plain- 
tiff, while a passenger on one of defendant's cars, which run be- 
neath the elevated railroad structure on Third avenue, was brought 
into violent contact with one of the pillars of such structure, which 
was located with its base 3 feet 2J inches from the nearest rail of 
defendant's track. On the open cars of défendant there are uprights 
marking the différent compartments or seats, to which are attached 
métal stanchions for handholds. The distance between thèse stan- 
chions and the pillar is a trifle less than two feet. Access to the 
différent seats is afforded by a side step or running board extending 
along the side of the car from front to rear. In view of the verdict 
of the jury, the plaintiff's version of the occurrence must be ac- 
cepted. He boarded the car somewhere near Fifteenth street, get- 
ting on the step somewhat back of the middle of the car, with a 
stanchion in each hand. The car started, and the conduetor mo- 
tioned him to come forward, calling out: "Seat in front, sir. Come 
forward hère, and get the seat." The plaintiff moved forward along 
the step to get the seat. At the same time the conduetor was mov- 
ing towards the rear along the same step. When they reached each 
other, the conduetor "obstructed his way," and plaintiff was "pass- 
ing the conduetor at the time that he struck the post." The con- 
duetor "stood there" on the step, and by so standing "forced plaintiff 
around him," but did "not catch hold of plaintiff with his hand, or 
anything of that sort." Plaintiff "started to go around the con- 
duetor," and while in that situation his head came in contact with 
the pillar. The conduetor did not go inside the car when plaintiff 
was about to pass. He passed plaintiff on the inside. Plaintiff 
had ridden on the road before, and knew of the elevated pillars that 
are located there in a gênerai way. 

Défendant assigns error that the jury was not sufflciently in- 
structed by the charge as to the law of contributory négligence. 
After a brief statement as to the degree of care required from com- 
mon carriers of passengers, the court charged as follows : 

"There Is no question that the plaintiff suffered on the morning of October 
2, 1897, a very serions injury. Neither is there any question but that he re- 
celved the Injury by coming in contact with a pillar of the elevated rail- 
road. There is no adéquate question that if he received the Injury by walk- 
Ing along the step, going behind the conduetor in response to his demand or 
call, and if the condnctor, by his command, placed the plaintiff in the condi- 
tion or status of danger in conséquence of which he received the injury, the 
défendant is liable; that is, if the conduetor told him to place himself in a 
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position in which the plaîntlff must necessarlly corne Into a dangerous posi- 
tion, aiid in conséquence of whicli lie recelved the injury, the défendant Is 
liable. Upon the other hand, if the plaintlfE voluntarily, and without any 
reason except his own wish, left a position of safety, and placed himself in a 
position of danger, and there was no invitation or smnmons from the con- 
ductor, then the défendant is not liable. So that the question, as you see, 
is one entirely of fact. Which theory do you think has been proved to your 
satisfaction? The plaintifC must prove his case by a fair and reasonable pré- 
pondérance of testimony. That does not mean by a superior number of wit- 
nesses, but by testimony which satisfles you of Its correctness." 

It is quite apparent from thia quotation that the jury might fairly 
bave inferred that, if the plaintiff were in a place of safety, and 
left it not voluntarily, or because of his own wish, but by reason of 
the invitation or summons of the conductor, in order to take a va- 
cant seat, and while moving towards such vacant seat encountered 
the conductor, who insisted on standing in such a position that 
plaintiff could only proceed by undertaking a manifestly perilous 
passage, they must find for plaintiff. In order, however, to entitle 
the plaintiff to recover under such circumstances, it must be ap- 
parent upon the whole case that in undertaking such passage he 
acted as a man of ordinary prudence would hâve done. He was not 
physically thrust into péril. When he reached the conductor on 
the step, he might fairly hâve insisted that the latter should step 
inside, or should retreat sufflciently far to uncover the entrance to 
the vacant seat, or should allow plaintiff to pass inside of him. Cer- 
tainly, plaintiff was under no obligation to proceed by passing on 
the outside of the conductor, and whether he acted with reasonable 
prudence in attempting to do so was a question which défendant was 
entitled to hâve submitted to the jury, but which, under the charge, 
was practically withdrawn from their considération. Défendant ex- 
cepted to that portion of the charge which instructed the jury that 
"there is no question but that, if he was called by the conductor, and 
placed in a position of danger, then the défendant is liable, and the 
plaintiff is entitled to recovery." And défendant speciflcally called 
the court's attention to its twenty-first and twenty-second requests 
to charge, and excepted to its refusai to charge them. They read 
as follows: 

"(21) If you believe that the,plaintiff, even though he were invited to do 
so by the conductor, committed a négligent act in passing around the con- 
ductor while on the step, then your verdict must be for the défendant. (22) 
An invitation by a conductor does not relieve a passenger from the rule that 
the passenger must use care of an ordinarily prudent man for his own 
safety." 

We think it was error to refuse thèse requests. The judgment 
is reversed, and new trial ordered, with costs of this court to plaintiff 
in error. 



218 107 FEDERAL REPORTER. 

DAISI;HY V. DUN et al. 

(Circuit Court, D. Massachusetts. February 10, 1901.) 

No. 743, Liaw 

1. New Tkial— Excessive Damages— L;bel. 

On a motion for a new trial, alleging excessive damages, made by the 
défendant in an action for libel of such a character that the court bas 
no rules for estimating damages, the court ought not to set aslde the 
verdict, although It Is of the Impression that it would not Itself hâve 
awarded so large an amount. If, after fuU considération, It Is consclous 
that Its mlnd wavers on the question whether or not the damages found 
by the jury are excessive. 

8. LiBBL— Damages. 

In an action for llbel, whare the only élément of damages is the gên- 
erai injury to the plalntlffa crédit as a merchant and contracter, the jury 
Is authorlzed to take into considération the fact that a merchant In poor 
crédit Is ordlnarily compelled to pay more for merchandlse than one In 
good crédit, and the further fact that parties who bave contracts to give 
are reluctant to give them to persons of doubtful flnancial réputation. 

Action at law for libel. On motion for new trial. See 98 Fed. 497. 

Charles F. Cîhoate, Jr., for plaintiËE. 
Carver & Blodgett, for défendants. 

PUTNAM, Circuit Judge. Tlie court bas carefully considered the 
motion for new trial, ûled by the défendant on December 20, 1900, 
based on the sole ground that the damages awarded by the jury are 
excessive. The court very carefully cautioned the jury on the issue 
of damages, and, from its expérience with this jury at this term, the 
court is satisfied that it was a conservative and careful body. The 
verdict is probably larger than the court would itself hâve rendered if 
the question of damages had been within its jurisdiction. Neverthe- 
less, as is usual in cases of libel, there are certain éléments which it is 
impossible for the court to compute. 

The jury was cautioned not to give undue weight to the élément 
arising from the diminution of sales to which the plaintiiï's witness 
testifled, and the reasonable relation of that élément to the question 
of damages was fully explained to it; but, of course, it was also au- 
thorized to take into considération the gênerai injury to the plaintiff' a 
réputation as a dealer and contracter, if it could distinguish that from 
the élément of the direct loss of trade. The jury might weU hâve 
made this distinction in two directions: First, it is a well-known 
fact that a merchant in poor crédit is ordinarily compelled to pay 
more for merchandise than one in good crédit; and, second, it was 
proven that the plaintiff is a contracter, the case showing that he had 
taken at least one or more large building contracts. It is also a well- 
known fact that parties who hâve contracts to give are reluctant to 
give them to persons of doubtful flnancial réputation. The libel of 
which the défendant was guilty was one which was liable to affect 
the flnancial réputation of the plaintiff as seriously as almost any 
libel which could be thought of. On the whole, while the court is of 
the impression that it would not itself bave awarded so large dam- 
agee, yet, after full considération, it is conscious that its mind wav- 
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ers on the question whether or not those found by the jury are exces- 
sive. Therefore it is clear that the court would not be justified in 
interfering with the verdict. 

The motion for a new trial filed by the défendant on December 20, 
1900, is denied. 



FOBRDERER v. TRADESMEN'S NAT. BANK OF NEW YORK. 

(Circuit Court of Appeals, Second Circuit. February 27, 1901.) 

No. 85. 

FACTORS— SAIiB— VAIiIDITT— BONA FiDB POKCHASER— FACTOR'S ACT— CONVBR- 
BION. 

J. & Co., faetors In Pennsylvanla, received a consignaient of wool from 
anotlier Pennsylvanla factor, and made advances vrithout notice that 
their consignor v^as not the actual ownër. .T. & Co. shipped the wool to 
Massachusetts, to purchasers; but, before delivery, défendant seized the 
same in replevln, and, belng unsuccessful in the suit, défendant eleeted to 
hold the wool and pay Its fuU value, with damages, under a Htlpulation 
with J. & Co.; whereupon plaintiff, the original owner, brought trover 
for its conversion. Eeld, that the stipulation amounted to a sale, whieh 
J. & Co.'s consignors had a right to make under Pennsylvania Factor's 
Act, § 3, declaring that, where a factor disposes of or pledges property in 
his possession as security for advances, the transférée acquires the title; 
and hence défendant acquired a good title to the wool from J. & Co., 
and plaintifC could not recover. 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

N. Dubois Miller, for plaintiff in error. 
John J. Adams, for défendant in error. 

Before WALLACE and LACOMBE, Circuit Judges. 

WALLACE, Circuit Judge. Error is assigned of the ruling of 
the trial judge in directing a verdict for the défendant. 

The action was in trover, brought to recover for the conversion 
of certain baies of wool; and the facts proved upon the trial, so far 
as they are mater ial for présent purposes, were thèse: The plain- 
tiff made an agreement with the Keen-Sutterle Company, a corpora- 
tion doing business as commission merchants at Philadelphia, by 
which the corporation was to import and sell wool on his account 
for a stated commission; the wool to be bought abroad upon a crédit 
to be provided at London by the plaintiff. The wool in controversy 
(277 baies) arrived at Philadelphia in September, 1895, and was de- 
livered into the possession of the Keen-Sutterle Company; the bills 
of lading and invoices for the same having been indorsed to that 
corporation. Shortly afterwards the Keen-Sutterle Company con- 
signed the wool for sale to Jagode & Co., commission merchants 
doing business at Philadelphia; the latter making advances to the 
Keen-Sutterle Company on the wool at the time it was delivered 
into their possession for about 75 or 80 per cent, of its value. In 
taking the consignment and making the advances, Jagode & Co. 
acted in good faith, and without any notice, by document or other- 
wise, that the Keen-Sutterle Company was not the real owner of 
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the wool. Subsequently the Keen-Sutterle Company failed, and 
thereafter Jagode & Co. sold the wool and shipped it to purchasers 
in Massachusetts. While the wool was in transit it was seized by 
a writ of replevin in an action brought by the défendant, the Trades- 
men's National Bank of New York; the latter claiming title thereto 
under certain warehouse receipts. Jagode & Co. interposed an an- 
Bwer in the action setting up their title, but before the action came 
to trial the bank ascertained that its receipts did not cover the 
baies in controversy, and thereupon entered into a stipulation with 
Jagode & Co. that judgment be entered in the action for the return 
of the goods described in the writ of replevin, and in lieu thereof 
for the payment to Jagode & Co. of the value of the wool, with 
damages for détention. Judgment was accordingly entered to that 
effect by the court. The Tradesmen's National Bank elected to re- 
tain the wool, and paid to Jagode & Co. the sum of |25,105, — the 
stipulated value and damages. Thereafter the bank sold the wool, 
and the présent action was brought. 

Were it not for the factor's act of the state of Pennsylvania, it 
would be entirely clear that neither Jagode & Co. nor the défend- 
ant could be protected under any title derived from the Keen-Sut- 
terle Company. A factor is an agent for the owner of the goods 
consigned, and must observe the instructions of his principal in re- 
spect to them, whether express or implied, and cannot deal with 
the property as his own. In the absence of instructions to the 
contrary, he is empowered to sell the goods of his principal accord- 
ing to the usage of the trade. Upon a sale made by the factor con- 
formably to his authority, the principal is devested of his title in 
the goods, and the title passes to the purchaser. He has a lien upon 
the goods while they are in his possession for his advances and com- 
missions, and upon the proceeds of the sale. He has no authority 
to use or pledge them for his own beneflt, except for the purpose 
of reimbursing hiniself when the principal, after reasonable notice 
and demand, fails to repay his advances. He cannot ordinarily bind 
his principal by a disposition of the goods not made in the usual 
course of business. Bank v. Heilbronner, 108 N. Y. 439, 15 N. E. 
701; Easton v. Clark, 35 N. Y. 225; Romeo v. Martucci (Conn.) 
45 Atl. 1. He must sell in the market where he transacts business. 
C&tlin V. Bell, 4 Camp. 183; Marr v. Barrett, 41 Me. 403. He can- 
not sell by way of barter. Cuerreiro v. Peile, 3 Barn. & Aid. 616- 
618; Biggs V. Evans [1894] 1 Q. B. Div. 88; Machine Co. v. Heller, 
44 Wis. 265; Potter v. Dennison, 10 111. 590. If he makes an un- 
authorized disposition of the goods, his lien is lost; and such a dis- 
position of them does not transfer any right as against the prin- 
cipal, even to the extent of the lien. McCombie v. Davies, 7 East, 
5; Graham v. Dyster, 6 Maule & S. 1. As Chancellor Kent says: 

"The principal Is not even obliged to tender to the pawnee the balance due 
from the principal to the factor; for the lien which the factor might hâve 
had for such balance is Personal, and cannot be transferred by his tortious 
act in pledging the goods for his own gain." 2 Kent, Comm. (12th Ed.) 626. 

A.S persons dealing with an agent are bound to take notice of 
the extent of his powers, a transfer of property by a factor not au- 



FOERDERER V. TRADESME^-'s NAÏ. BANK. 221 

thorized by thé powers delegated to him by the principal créâtes 
no right in the person dealing with him, as against tlie principal. 
It follows that innocent purchasers or pledgees, who, relying upon 
the indicia of title afforded by his possession of the goods, hâve 
dealt with the factor, supposing him to be the actual owner, acquire 
no title to the property where the transfer is unauthorized by the 
express or implied terms of the principal's instructions. Applying 
thèse rules to the présent case, inasm.uch as the Keen-Sutterle Com- 
pany, the factor of the plaintiff, transcended its authority in con- 
signing the wool upon advances to Jagode & Go., the latter, except 
for the provisions of the factor's act, would hâve acquired no title 
to the property as against the real owner, the plaintiff; and, as 
Jagode & Co. could not transfer a better title than they had them- 
selves, the défendant could not hâve acquired any title to the wool 
through Jagode & Co. as against the plaintiff. 

The factor's act of Pennsylvania is designed to remedy the hard- 
ship of the common law whereby "factors authorized to sell the 
goods of their principal, and who are held out to the world as 
the owners thereof, hâve no power to pledge the goods in their pos- 
session for advances made by persons who hâve reason to believe 
that they are the actual owners." See Mackay v. Dillinger, 73 Pa. 
90. TJnlike cognate législation in some of the other states, the act 
does not purport to give validity to ail contracta made by a factor 
in respect to the disposition of the goods with innocent third per- 
sons who advance money therefor, but it is limited to the protection 
of third persons who advance money or negotiable instruments upon 
a deposit or pledge of the goods by the factor. The third section 
of the act provides as follows: 

"Wlienever a consignée or factor, having possession of mercliandise, witb 
autbority to sell ttie same, * * * sliall dispose of or pledge such mer- 
chandise or any part thereof, with any person as a security for any money 
advanced or negotiable instrument given by him npon the faith thereof, such 
other person shall acquire by virtue of such contract the same interest in 
and authority orer the said merchandise as he would hâve acquired thereby 
if such consignée or factor had been the actual owner thereof: provided, 
that such person shall not hâve notice by document or otherwise, before the 
time of such advance or receipt, that the holder of such merchandise or 
document is not the actual owner of such merchandise." P. L. 183.3-34, p. 
S76. 

This statute, being in dérogation of the common law, is to be 
strictly construed. Shaw v. Eailroad Co., 101 U. S. 557, 25 L. Ed. 
892; Machine Co. v. Heller, supra; Bank v. Shaw, 61 N. Y. 283. 

But, upon the most literal construction, the terms of the section 
protect a factor who bas received from another factor a consign- 
ment of merchandise in the possession of the latter, and made ad- 
vances thereon, without notice by document or otherwise that the 
consigning factor was not the actual owner. The factor thus re- 
ceiving a consignment and making advances thereon acquires, by 
the explicit language of the section, the same "interest in and au- 
thority over" the merchandise as though the consigning factor were 
at the time its actual owner. TJntil his lien is satisfled he has the 
same right to sell or dispose of the merchandise that he would 
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have had if it had been consigned to liim by the actual owner, and 
any sale or transfer of it made by him conformably with a factor's 
duty to his principal will devest the title of the real owner. Unless 
he can sell the merchandise, his lien would be of no value, and the 
statute would be merely an illusory protection to him. The terms 
of the section apply to and control the transaction between the 
Keen-Sutterle Company and Jagode & Co. The Keen-Sutterle Com- 
pany, being in possession of the wool, consigned it to Jagode & Co., 
and the latter made the advances without notice that the Keen- 
Sutterle Company was not the actual owner. Consequently Jagode 
& Co., by force of the statute, became entitled to deal with the 
wool exactly as though the Keen-Sutterle Company had been the 
owner, and had consigned it to them as its own factors. 

We are of the opinion that the défendant acquired a valid title 
to the wool under the arrangement made by Jagode & Co. in the 
replevin suit. Jagode & Co. sold the wool, as factors, in the ordi- 
nary course of business, to a Massachusetts purchaser. If the goods 
had been delivered to this purchaser, the title of the Keen-Sutterle 
Company, and consequently the plaintiff's title, would hâve been com- 
pletely devested. The sale, being authorized by the implied powers 
of Jagode & Co. as factors, would hâve passed the title of their con- 
signer as that of "the actual owner" of the wool; and thereafter 
ail right of the plaintifl in the wool would hâve been gone, and in 
lieu thereof he would hâve been relegated to his claim upon Jagode 
& Co. for the price, less their advances to the Keen-Sutterle Com- 
pany and their commissions. Before the wool was actually delivered 
to the purchaser it was taken from the possession of Jagode & Co., 
in Massachusetts, by the proceedings in the replevin action brought 
by the présent défendant. The law authorized the bringing of such 
an action, and compelled Jagode & Co. to accept the bond given at 
the institution of the action in lieu of the possession of the goods. 
According to the rule which obtains in some jurisdictions, the bond 
becomes a substitute for the property, and the plaintiff in such an 
action acquires a title to the property in dispute, which he may 
dispose of before the décision of the cause. Stewart v. Wolf (Pa. 
Sup.) 7 Atl. 165; Fisher v. Whoollery, 25 Pa. 197. This rule does 
not obtain in Massachusetts. Lockwood v. Perry, 9 Metc. (IVIass.) 
440; White v. Dolliver, 113 Mass. 400. The judgment in such an 
action is conelusive between the parties, both as to the value and 
the ownership of the property, if the ownership is in issue. Léonard 
V. Whitney, 109 Mass. 267. When in such an action judgment is 
rendered for the défendant for the retum of the property, or in the 
alternative a recovery of its value, the payment of the recovery by 
the défendant opérâtes to transfer to him ail the right and interest 
of the plaintiff in the property. Hunt v. Bennett, 4 G. Greene, 512 ; 
Pickett V. Bridges, 10 Humph. 171; Brinsmead v. Harrison, L. K. 
6 C. P. 584; Thayer v. Manley, 73 N. Y. 305; Lovejoy v. Murray, 
3 \^^all. 1, 18 L. Ed. 129; Howard v. Smith, 12 Pick. 202; Holmes v. 
Wilson, 10 Adol. & E. 503. In defending the replevin action and 
consenting to the stipulation made therein, we do not doubt that 
Jagode & Co. were acting within the scope of their implied au- 
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thority as factors. The goods, without fault on their part, had 
been transferred from the market where they were originally to be 
sold to another state. They had a large interest in them, growing 
ont of their advances, — an interest larger than that of their con- 
signor. Tbe consignor had failed. To hâve brought the wool back 
to Philadelphia and resold it there would hâve entailed a consid- 
érable expense, and tbey had an opportunity to obtain from the de- 
fendant its full value where it was. Having made thèse large ad- 
vances, they were clothed with the right to sell the wool, in the 
exercise of a sound discrétion, not inconsistent with their duties to 
their principal. Under the circnmstances, the arrangement made 
with tiie défendant, and which was, in substance, a sale of the wool, 
was one for the best interests of their consignor, and one, therefore, 
which they had a right to make. Their consignor being bound by 
the arrangement, the plaintiff bas no remedy against the défend- 
ant, because, as between them and their consignor, the latter was, 
pursuant to the terms of the factor's act, the owner of the wool, 
and the défendant consequently acquired the owner's title by the 
purchase. 

We conclude that the trial judge properly directed a verdict for 
the défendant, and that the judgment should be afflrmed. 



MBTCAIJ' V. MILLER. 

(Circuit Court of Appeals, Ninth Circuit February 4, 1901.) 

No. 614. 

Note— Considération— AssEBSMBNT on Stock op Insdrancb Company. 

It belng the duty of the insurance commissioner to make réquisition for 
an assessment on the stockholders of an insurance company, to malie up 
the deflciency where its capital bas been impalred, and, if the deflclency 
is not made up, to notify the attorney gênerai to commence action for 
dissolution of tbe company (Pol. Code Cal. §§ 600, 601), there is consid- 
ération for a note given by a stockbolder to satisfy an assessment made 
pursuant to such a réquisition, tbougb the assessment is teehnically dé- 
tective. 

In Error to the Circuit CJourt of the United States for the District 
of Washington. 

Tbis is an action upon a promissory note given by the défendant in error to 
tbe plaintiff in error. Tbe trial court directed a verdict for the défendant 
In error on the ground of want of considération for the note. To reverse 
tbis ruling, tbe case bas been brought to this court. The complainant states 
tbe diverse citizenship of the parties, and sets up tbe following note as hav- 
ing been given for a valuable considération: 

"$2,500.00. Oakland, California, Dec. 12th, 1893. 

"On or before one year from date, without grâce, for value received, I prom- 
ise to pay to tbe order of Victor H. Metcalf, at bis oifice, No. 969 Broadway, 
Oakland, California, the sum of twenty-flve hundred ($2,500) dollars, paya- 
ble in gold coin, and with interest thereon in like gold coin from date until 
pald at the rate of six per cent, per annum, payable semiannually. 

"IMCary M. MiUer." 

It is alleged that tbe plaintiff in error is still the holder and owner of said 
note, and that tbe défendant in error refuses to pay tbe same. The défend- 
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ant ijQ error, In her answer, dénies that tbere was any considération whatever 
for the said note, and as matter of affirmative défense allèges: Tliat prier 
to the exécution and delivery of said note she was tlie owner of 50 shares of 
tlie stock of the Oakland Home Insurance Company, a California corporation. 
That by misapproprlation of funds for the payment of dlvidends the capital 
of said corporation was impaired, and on the 29th day of September, 1898, 
the Insurance commissioner of California, under statutory authority, made 
a réquisition on the Company to make good wlthin 60 days the impairment 
of the stock In the sum of $100,000 by assessment thereon. That on the 
same date the board of dlrectors of said company, in pursuance of said 
réquisition, passed the foUowing résolution: "Eesolved, that an assessment 
of $50 per share, amountlng to $100,000, be, and is hereby, levied upon the 
capital stock of the Oakland Home Insurance Company, payable immediately, 
and stock upon whlch said assessment is not paid on November 15, 1893, 
shall be dellnquent, and advertised for sale at public auetion, and, unless pay- 
ment Is made before, wlU be sold on November 30, 1893, to pay delinquent 
assessment, together with costs of advertising and expenses of sale." That 
said résolution or order levylng an assessment did not comply with the pro- 
visions and terms of section 334 of the Civil Code of California, in that it did 
not designate to whom and where said assessment was payable. The court 
below considered this a fatal defect, rendering the assessment Illégal, and 
that there was, therefore, no considération for the note. Plalntlfif in error 
contends, however, that there was an Inchoate liability imposed by the réqui- 
sition of the insurance commissioner upon the stockholders, and the discharge 
of this liability would be a valid considération for a note, without regard to 
the technical legality of the assessment levied by the board of dlrectors. It 
Is also contended that the évidence tends to show that the note was given in 
considération of the advance by various persous of the amount of the assess- 
ment upon the stock of the défendant in error, whlch advance had been made 
with her full knowledge, and that she chose to avoid litigation, and to dis- 
charge this liability impending over her stock, by a promise to pay the money 
whieh had been so advaneed; that at the request of the lenders, and with 
the knowledge of the défendant in error, the note was made payable to the 
order of the plaintiff in error, with the understanding that he was to hold the 
note, and collect the same, and pay the proceeds thereof to said lenders; 
that, as a trustée of such express trust, he is benefidally Interested in said 
note. The défendant in error dénies the interest of the plaintifï in error In said 
note, and with regard to the circumstanees surrounding the exécution of the 
note allèges that she was a nonresident of California, and unacquainted with 
the laws thereof; that she was informed by the board of dlrectors of said 
insurance company that her stock in said company would be sold unless she 
would glve her note for the amount of said assessment, payable to the order 
of the plaintiff in error; that, relying upon such représentations, she executed 
and delivered the note In controversy; that said statements and représenta- 
tions were false, and were known to be false by said dlrectors at the time 
they were made, and that said note was, therefore, whoUy without considéra- 
tion. 

Charles E. Shepard (Will H. Thompson and George D. Metcalf, 
of counsel), for plaintiff in error. 
E. F. Blaine and Wilmon Tucker, for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MOKROW, Circuit Judge, after the foregoing statement of fact's, 
delivered the opinion of the court. 

The assignments of error comprise: (1) The admission of certain 
testimony of the défendant in error with regard to the reasons 
actuating the making of the note, and stating information received 
by her thereafter; and (2) the direction to the jury to return a ver- 
dict for the défendant in error. 
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As the principal inquîrj is directed to the question of considéra- 
tion for the note which is the basis of this action, and as the alleged 
want of considération is based upon a charge of fraud, great latitude 
is to be allowed in the admission of évidence. The nature of fraud 
is such that it can seldom be established by direct or positive évi- 
dence. Generally, it must be inferred from the facts and circum- 
stances attending the particular transaction. It is the rule, there- 
fore, that a person who seeks to prove fraud in a sale or other 
transaction may show every circumstance in the condition or rela- 
tion of the parties, and every act or déclaration of the party charged 
with the fraud, which, in the opinion of the judge, bears such a rela- 
tion to the transaction under investigation as to be in its nature 
calculated to persuade the jury that the charge of fraud is or is not 
well founded; and this évidence may include dealings both before 
and after the time of the transaction under investigation, if tending 
to establish the fraud charged. 14 Am. & Eng. Enc. Law (2d Ed.) 
195, 196, and cases there cited. Parties engaging in a fraudaient 
transaction frequently pursue such devious courses to conceal their 
designs, and resort to such subtie practices to mislead their victims, 
that their schemes cannot be detected unless the door is swung wide 
open for the admission of ail testimony having any possible bear- 
Ing upon the question. Sonnentheil v. Brewing Co., 172 U. S. 401, 
410, 19 Sup. et. 233, 43 L. Ed. 492. The assignment of error with 
regard to the admission of testimony cannot, therefore, be sustained. 

The main question for détermination is, then, whether or not the 
trial court committed error in directing a verdict for the défendant 
in error upon the ground that the illegality of the assessment ren- 
dered the note void for want of considération. Conceding that the 
resolution levying the assessment was imperfect in form, would such 
technical defect aiïect the validity of the note if the purpose of the 
assessment was a proper one, and the intention of the party execut- 
ing the note was in accord with such purpose? In other words, was 
the considération for the note dépendent upon the form of the as- 
sessment? The state exercises a supervisory control over the busi- 
ness 'of insurance through the médium of an officer designated as 
"jnsurance commissioner," whose duty it is to issue to parties wish- 
ing to engage in the insurance business within this state, who may 
be found upon examination to be in the solvent condition provided 
by the insurance laws, certificates of authority to transact their 
business. Without such certiflcate, it is unlawful to transact such 
business. It is the further duty of the insurance commissioner to 
thoroughly inspect and examine the affairs of persons or companies 
engaged in such business, and, if found to be insolvent, to revoke 
the certiflcate granted, and require the capital of such person or 
corporation to be repaired by assessments upon the stockholders 
within such period as he may designate. If, upon such réquisition, 
the deflciency of capital is not made up, the commissioner must 
communicate the fact to the attorney gênerai of the state, whose 
duty it is to commence an action against such person or corpora- 
tion for a decree of dissolution. Pol. Code Cal. §§ 600, 601. The 
law créâtes the liability of the stockholders in an insurance com- 
107 F.— 15 
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pany for any deficiency in the capital stock of tbe corporation, 
and the réquisition of the insurance commissioner fixes that lia- 
bility, and sets in motion the proceedings necessary to make up the 
deficiency and restore the corporation to a solvent condition. When 
the insurance commissioner has made his réquisition, the authority 
of the insurance company to incur further insurance liability is sus- 
pended, and the stock of the corporation is immediately charged 
with the burden of making the capital stock good. The levy of an 
assessment upon the stockholders is a part of the procédure for ac- 
complishing that purpose, but, whether the assessment is formai 
or informai, regular or irregular, it neither créâtes nor discharges 
the liability of the stockholder for the deficiency. This légal re- 
sponsibility has been determined by law prior to the assessment, 
and it only remains for the corporation, by means of an assessment, 
to levy and coUect from each stockholder his pro rata share of the 
amount necessary to repair the capital of the corporation. It fol- 
lows that, when the insurance commissioner has made his réquisi- 
tion upon an insurance company to make good its impaired capital, 
the liability of the stockholder for the deficiency has been deter- 
mined and flxed, and the stock is thereafter subject to the incum- 
brance of the réquisition. It would follow it in the case of a trans- 
fer, and affect its value as security. From the moment of the making 
of the réquisition by the commissioner, there is imposed upon the 
stockholders the liability to pay their proportionate amounts of the 
déficit, or to suffer a total loss by the forfeiture of the charter and 
conséquent dissolution of the corporation. This being true, the lia- 
bility of the stockholder is not entirely dépendent upon the form 
of the resolution levying the assessment, and, if the défendant in er- 
rer gave the note in controversy for the purpose of discharging her 
liability under the réquisition of the commissioner, there was un- 
doubtedly a considération for the note, which could not be defeated 
by a technical defect in the formai levy of assessment. But the 
défendant in error, in her affirmative défense, charges that the note 
vFas obtained by fraud, through false statements and représenta- 
tions. It is the gênerai rule that whether or not there has been 
fraud in any given case, and whether there hâve been false repré- 
sentations by the party charged with the fraud, is a question for the 
jury to détermine in actions of law. Stewart v. Cattle Ranche Co., 
128 U. S. 383, 9 Sup. Ot. 101, 32 L. Ed. 439; Bartlett v. Smith (C. G.) 
17 Fed. 668. The question of the sufflciency of the considération for 
the note not being dépendent upon the legality of the assessment, 
but upon the circumstances and conditions under which the note 
was executed, the question is one of fact to be determined by the 
jury from the évidence. Judgment reversed, and the cause re- 
manded for a new trial. 
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UNITED STATES, to Use of FIDELITY NAT. BANK, v. EUNDLE et aL 
(Circuit Court of Appeals, Nlntli Circuit. Februai-y 4, 1901.) 
No. 611. 

1. Contiîactor's Bond— Liabilitt of Surbties. 

Sureties on a bond of a contractor, condltioned for payment of persons 
siipplying him witli "labor or materials," are not liable to a bank whieli, 
under an aiTangement to supply the contractor with funds, pays the 
time checks given the laborers and the orders given the material men; 
the same being indorsed merely as évidence of payment, without any as- 
signments of the claims being made. 

2. ACTIOU OJÎ BOKD— JUDGMENT ASAINST PRINCIPAL. 

Judgment by default against the principal in an action on a bond 
against principal and sureties is, at most, only prima facle évidence 
against the sureties, who put in issue their liability, and IncidentaJly 
that of the principal. 

In Error to the Circuit Court of the United States for the Eastern 
Division of the District of Washington. 

On July 1, 1897, N. B. Bundle entered Into a contract with the United 
States to erect certain buildings near Spokane in the state of Washington, and 
in pursuance of an act of congress approved August 13, 1804, executed and 
delivered a bond to the United States in the pénal sum of $10,000, condltioned 
that the said N. B. Rundle should -well and truly and in ail respects duly 
and fully observe and perform the contract, and "promptly make fuU pay- 
ments to ail persons supplying him labor or materials in the prosecution of 
the work provided for in said contract." The sureties upon the bond were 
D. W. Henley and F. E, Snodgrass, the défendants in error. The Fidelity 
National Bank, the plaintiff in error, brought the présent action against 
the défendants in error and N. B. Rundle upon thelr bond, alleging that dur- 
Ing the progress of the work upon the contract numerous persons performed 
work upon the buildings called for by the contract and furnished materials 
used therein, and that the said laborers and material men, prier to August 
13, 1898, assigned their claims to said bank, the claims amounting to $6,868.71 
for materials and $2,603.79 for labor. Bundle made no appearance, and de- 
fault and judgment were taken against him. The défendants in error an- 
swered, denying that the claims had been assigned to the plaintiflf in error, 
and alleging as an affirmative défense that the plaintiff in error, without the 
knowledge of the défendants in error, entered into an agreement with Rundle 
whereby it was to walt for the pay on said claims 30 days, or from estl- 
mate to estimate as made by the offlcer representing the government In said 
contract, and that by sueh extension of crédit the défendants In error had 
become released from liability upon the bond. Upon the Issues so made, the 
case was trled before a jury, and a verdict was rendered for the plaintiff 
in error for the sum of $3,115.21 and interest. In the verdict it was specifled 
that the amount so found was upon three certain claims for materials that 
had been assigned to the plaintiff in error, and $339.45, with interest thereon, 
for labor which had been paid upon time checks approved and authorized 
by D. W. Henley, one of the défendants In error. See 100 Fed. 400. 

Happv & Hindman, for plaintiff in error. 

Henley, Kellam & Lindiey and A. G-. Avery, for défendants in error. 

Before GILBERT, ROSS, and MOREOW, Circuit Judges. 

GILBERT, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

Upon the writ of error it is now contended that the trial court er- 
roneouslj charged the jury concerning the effect of the extension 
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of time whîch was given to N. B. Kundle by the Fidelity National 
Bank. It is urged that the agreement which was made between 
Rundle and the bank to extend the time of payment from estimate 
to estimate as made upon the work was an extension for no deflnite 
period, and that therefore it did net operate to release the sureties, 
and that the agreement to extend was without considération, and 
was not binding upon the bank. The transaction between Eundle 
and the bank is fuUy set forth in the bill of exceptions. It appears 
that when Rnndle found that the contract was to be awarded to 
him he went to the président of the bank to make arrangements 
for a loan of money to help him carry it ont. An arrangement was 
made whereby the bank was to furnish him from flye to ten thousand 
dollars, as might be required, to pay for labor, and to pay what 
might be needed to carry the work along during the time between 
each estimate, for which the bank was to receive an assignment of 
the total amount due upon the contract, so that the money might 
be paid to the bank, and not pass through the contractor's hands. 
It was arrangea that the labor debts should be paid by time checks, 
and that the banli should receive its compensation by discounting 
the time checks 3 per centum. This was the understanding as tes- 
tifled to by ail the witnesses. Nothing was isaid in any of the con- 
versations concerning an assignment of the claims of laborers and 
raaterial men to the bank, and none of such claims were in fact 
assigned to the bank, except the three claims mentioned in the ver- 
dict. Those were claims for materials which had been furnished the 
contractor upon the guaranty of the bank, and after payment had 
been formally assigned to the bank. The time checks for labor were, 
in form, certificates that the laborer had worked a designated number 
of days in a month named, at a certain rate per day, stating the 
amount due, containing upon their face the words, "Fidelity Bank, 
please pay," and signed by Rundle. They were in eiîect checks upon 
the bank drawn by Rundle in favor of the laborers. The whole 
transaction, as it is detailed by ail the witnesses, amounted to an 
agreement whereby the bank agreed to loan money to Rundle to 
carry out his contract, and to permit him to check out the loan as 
required to pay the laborers. When the time checlcs were paid by 
the bank they were indorsed as any other checks would hâve been 
indorsed by the payées. There is nothing in the circumstances to 
show an assignment to the bank of any of thèse time checks for labor 
or the orders for the payment of material men, or that it was the 
intention of the bank to take such assignments, or to become sub- 
stituted to the rights of such payées. Tb.e answer of the défendants 
in error distinctly placed in issue the allégation of the complaint 
that such accounts had been assigned to the bank. The testimony 
sustains their déniai, and shows that no assignment was made. Nor 
can it be claimed that the law will raise a presumption of an as- 
signment upon the facts in the case. It is true that an assignment 
may in some cases be made by paroi, and that under certain circum- 
stances the presumption will arise that an assignment was intended 
solely from the nature of the transaction. But in the circumstances 
of the présent case we discover nothing upon which to rest such 
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a presumption. The agreement was wholly between thé contractor 
and the bank. The laborers and the material men were not parties 
to it. They took their checks and their orders to the bank as di- 
rected, and were there paid. The checks and orders were indorsed 
as évidences of payment, and for no other purpose, and the bank 
retained them as Touchers. In this there was no assignment. Mar- 
tin V. Eailroad Co., 62 Mich. 458, 29 N. W. 40; Dudley v. Eailway 
Co., 65 Mich. 655, 32 N. W. 884. 

If there was no assignment to the bank of any of the daims save 
those mentioned in the verdict, there could be for the unassigned 
claims no liability to the bank upon the bond; for the protection 
afforded by the bond was to such only as might supply the con- 
tracter with labor and materials in the prosecution of his work. 
It did not extend to a bank which might lend money for the pur- 
pose of paying for such work and materials. But the plaintiff in 
error contends that the judgment rendered against the contractor 
in the présent action is évidence against the sureties of ail the facts 
pleaded in the complaint, and that they cannot now dispute the as- 
signment of the claims. The rule which is sustained by the weight 
of authority is that a judgment against the principal upon a bond 
such as that hère sued upon is not admissible in évidence against 
the sureties, except: First, in cases where the bond is conditioned 
to pay such judgment as may be rendered against the principal ; and, 
second, in cases in which the sureties bave had the opportunity to 
appear and défend in the action against tbe principal, — and that the 
judgment, when so admissible, is "évidence against the surety of the 
fact of its recovery only, and not évidence of any fact wbich it was 
necessarj' to flnd in order to recover such judgment." Brandt, Sur. 
(2d Ed.) § 630, and cases there cited. The présent case does not 
corne within the letter of the flrst exception to the rule, nor within 
the spirit and intent of the second. This is not a case in which the 
sureties had the opportunity to défend, and failed to défend, an ac- 
tion which was brought against their principal. This is not the 
ordinary case in which a judgment has flrst been obtained against 
the principal, and a second action is brought against the sureties 
to compel its payment. In such a case the flrst judgment is held 
to be évidence against the sureties, for the reason that it is the 
resuit of a judicial investigation in which the sureties might hâve 
availed themselves of the opportunity to make a défense for their 
principal. Hère the action is brought in the flrst instance against 
the principal and his two sureties. The principal, presumably for 
the reason that he owed the bank the full amount for which the 
action was brought, and had no défense, made no appearance in the 
action. Judgment by default was rendered against him. But at 
the same time that this was done the sureties were in court in the 
same action with their answer to the complaint denying the assign- 
ment of the claims to the bank, and denying, so far as the unas- 
signed claims were concerned, their own, and incidentally their prin- 
cipal's, liability upon the bond. Upon what principle can it be said 
that the silence of the contractor — his failure to make answer — 
can be shown in évidence against the sureties upon the very issues 
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which they had raised both for him and themselves upon their dé- 
niai that certain of thèse daims had been assigned to the bank? 
But, in any view of the effect of the judgment against the prin- 
cipal, it could be no more than prima facie évidence against the 
sureties. Moses v. U. S., 166 U. S. 571, 17 Sup. Ct. 682, 41 L. Ed. 1119 ; 
Trust Co. T. Robinson, 24 C. G. A. 650, 79 Fed. 420; City of Lowell 
V. Parker, 10 Metc. (IVIass.) 309. The évidence which was produced 
by the défendants in error is more than suflficient to overcome such 
prima facie presumption. The testimony discloses ail the circum- 
stances of the loan from the bank to Rundle, the particulars of 
their understanding, and the détails of the dealing of the bank with 
the laborers and the material men, and it shows that in fact there 
was no assignment to the bank of claims other than those which 
were specifled in the verdict. 

The view which we take of the question of the assignment of thes«» 
claims as shown by the record renders it unnecessary to discuss the 
other questions which are presented. The judgment will be af- 
firmed. 



SOMMER V. CARBON HILL COAL CO. 
(Circuit Court of Appeals, Nlnth Circuit February 11, 1901.) 

1. Rkbuttal— Cumulative Evidence— Disckbtion dp Couht. 

Plalntitt, In an action for an injury recelved by him, whlle in defend- 
ant's employ in a coal mine, from explosion of gas, through the alleged 
négligence of the fire boss in falllng to attend to the ventilation on com- 
plalnt of plalntiff, having in his case in chief given évidence of the nature 
of theduties of the lire boss, and défendant having met this by évidence 
that a pnbllshed raie of défendant requlred complalnt to be made to 
the mine foreman, and that no one but him had any right to interfère wlth 
the ventilation, It is in the discrétion of the court to refuse to receive on 
rebuttal testimony that it was the duty of the flre boss to attend to venti- 
lation on complaint; this belng but cumulative évidence of what plalntiff 
was requlred to prove in openlng his case. 

2. Master's Duty — Instructions— Statutes. 

The question of the duty of a coal-mlne owner as regards ventilation 
being controUed by a statute provldlng for ventilation by certain means 
and in a certain manner, It is BulBclent for the cotu-t, In instructlng as 
to the master's duty, to read the statute. 

In Error to the Circuit Court of the United States for the Western 
Division of the District of Washington. 

This cause cornes Into this court a second tlme upon writ of error. The 
flrst writ was brought to review a judgment which was renderéd by the cir- 
cuit court, sustalning a demurrer to the complalnt upon the ground that it 
afiTirmatively appeared therein that the négligence and wrong complained of 
by the plaintlff were the négligence and wrong of his fellow servant, for 
which the défendant was not legally liable to respond in damages, and upon 
the further ground that it was shown In the complaint that the plalntlfC's 
own négligence was a contributing cause of his Injury. The complaint upon 
which that judgment was renderéd alleged that the plalntiff was a coal miner 
in the employment of the défendant, and that the défendant had falled to 
comply wlth the régulations of the statute of Washington requlring the venti- 
lation of its mine; that upon the day on which he was Injured the plalntiff 
was employed in drivlng a chute, and that whlle working on the face of the 
chute a short time before the accident he notlced gas accumulated at his 
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working place, and that sald acemnulation of gas was owing to insufficient 
ventilation, whicli was due to the négligence and carelessness of the fire boss, 
one Jotin Lowery; that soon aXter notlcing the accumulation of gas the plain- 
tiff complalned to Lowery that there was gas accumulating at his chute, 
and requested him to furnlsh more air and better ventilation; that Lowery 
neglected his duty In this respect, and the plaintiflf, believing that Lowery 
had performed his duty and had freed the chute from gas, proceeded to the 
face of the chute for the purpose of setting off a charge of glant powder by 
a fuse thereto attached, and lighted a match for that purpose, thereby Ignit- 
ing the gas and causlng an explosion thereof. Thls court (32 0. 0. A. 156, 
89 Fed. 54) reversed the judgment of the circuit court sustalning the demur- 
rer, and ruled that, slnce the complaint did not state the length of time that 
had transpired between the notification given to the flre boss by the plalntifC 
and the time when the explosion oceurred, It would not be presumed that a 
sufficlent Interval had not elapsed to justify the plaintifC in believing that 
the fire boss had fulflUed his duty, and had caused a proper ventilation of the 
plaintlfC's worliing place. The cause was remanded to the circuit court for 
trial. During the progress of the trial the plaintifC amended his complaint. 
He omltted therefrom his former allégation that he notieed the présence of 
gas at his working place in the chute and reported that fact to the fire boss, 
and substltuted therefor the allégation that the plaintiff notieed that the 
ventilation of sald working place was not sufflcient to clear the same from 
gas and smoke as quickly and readily as it should be made to do so for the 
safety required in such places in said mine, and that soon after notlcing such 
lack of air and ventilation he complained to the said Lowery that there was 
not enough air at the face of the chute, and notifled him that said lack of 
air and ventilation was due to the opening of a certain eanvas gâte which is 
described in the complaint. The theory of the plaintifC upon the trial was 
that immediately preeeding the accident he did not hâve actual knowledge 
of the présence of gas at his working place, nor report the présence of gas 
to the fire boss, but that he did know that the ventilation was not sufflcient 
to keep the chute clear of gas and smoke. The trial resulted in a verdict 
and judgment for the défendant. See 91 Fed. S37. 

Grovnor Teats and James Hamilton Lewis, for plaintiff in errer. 
J. M. Ashton, for défendant in error. 

Before GILBERT, EOSS, and MORBOW, Circuit Judges. 

GILBERT, Circuit Judge, after stating the case as above, delir- 
ered tlie opinion of the court. 

The plaintiff in error contends that the court erred in excluding 
certain évidence, and in giving and refusing certain instructions to 
the jury. It is said, first, tiat there was error in excluding the évi- 
dence of witnesses who were offered in rebuttal to show the nature 
of the duties of the fire boss. In his case in chief the plaintiff had 
offered affirmative évidence to support the allégations of his com- 
plaint concerning the nature of the duties of John Lowery, who 
was designated the "flre boss," and through whose négligence it was 
alleged that the accident oceurred. The défendant met this testi- 
mony by introducing évidence tending to prove that one of the pub- 
lished and permanent rules which govern the opération of its coal 
mine required the plaintiff, on discovering the gas at his working 
place, either to report to the mine foreman or leave the mine, and 
that no one but the mine foreman had the right to interfère with 
the brattice or other arrangement for conducting air into the différ- 
ent crosscuts and chutes in the mine; and it offered évidence tend- 
ing to show that it was absolutely necessary for the safety of miners 
in différent parts of the mine that the arrangements for distributing 
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air and ventilating the raine should be under the control of one per- 
gon. It was in response to this testimony that the évidence was 
offered in rebiittal which was excliided by'the court. Tlie plaintiff 
cailed witnësses who had worked as miners in the mine, and offered 
to prove by them that it was the duty of John Lowery, the fire boss, 
to arrange the canvas gâte in the big crosscut when requested by 
the plaintiff, to give the plaintiff more air; that that was one of 
the duties of the fire boss. The court sustained an objection to 
this testimony on the ground that it was not proper in rebuttal. It 
is contended that this ruling was error, and that the plaintiff should 
hâve been permitted to show that, notwithstanding the published 
rule of the company relegating to the mine foreman the entire super- 
vision of ventilation, there was a gênerai disregard of the rule, and 
that in fact, in violation of the rule, the flre boss was in the habit 
of attending to the ventilation upon the com plaints of the miners. 
But this was not the offer of évidence that was made to the court. 
There was no suggestion that the plaintiff sought to prove that the 
défendant had violated its published rule. The testimony was prof- 
fered to show the duties of the fire boss, through whose négligence 
the complaint alleged that the accident occurred, and whose duties 
the plaintiff had attempted to show in his case in chief. Under 
thèse circumstances, there was clearly no abuse of the discrétion 
which was vested in the circuit court to exclude the évidence as not 
proper in rebuttal of the defendant's testimony. If the plaintiff de- 
sired to prove the existence of a custom which practically annulled 
the rule of the company, he should hâve made that fact clear to the 
court. As the offer was made, it came only as cumulative évidence 
upon what the plaintiff had shown in his évidence in chief concern- 
ing a matter which, under the rules of évidence, he was required to 
prove in opening his case. 

Error is assigned to the instruction which the court gave con- 
cerning the question of the plaintiff's négligence, as follows: 

"If he was négligent In not making a protest that there was not proper 
ventilation at the place where he was worklng, and that there was gas 
accumtilating there, he cannot complEiln against the company; but, with that 
single exception, the question of who was négligent Is not important, but the 
question Is, was there négligence?" 

It is said that this charge to the jury, and several portions of the 
charge which follow it, rest upon a supposed or conjectural state of 
facts, of which no évidence existed. It is contended that the évi- 
dence shows that the plaintiff did not immediately preceding the 
accident hâve actual knowledge of the présence of gas at his work- 
ing place, and that he did not report the présence of gas to the fire 
boss. The record does not sustain this contention. The plaintiff 
testified that after he had drilled a hole about four feet at the end 
of the chute he went down to the crosscut to fetch some powder 
and his fuse, and that while doing so he went where he could see 
some one in the gangway, and that in the big crosscut he saw John 
Lowery. "He asks me, 'How is it up there?' Well,' I tell him, 'we 
need more air up there. Shut the canvas gâte, — the hole in the 
canvas gâte down in the crosscut. We got more gas down there.' 
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He says, 'Ail right.' " The défendant in error urges that the plain- 
tif in so testifying did not mean to say that there was gas at the 
working place, and that it appears from the remainder of his testi- 
mony that ail that he complained of was the lack of yentilation, 
and that he wished to secure better ventilation to prevent the ac- 
cumulation of gas. We do not so understand his testimony. The 
bill of exceptions shows that he said to Lowery. "We got more gas 
down there." That statement stands unexplained and unmodifled in 
the évidence. It was undoubtedly the évidence upon which the com- 
plaint was originally prepared. Up to the time of the trial of the 
case before the jury' the complaint contained the averment that the 
plaintiff discovered gas where he was working before he made com- 
plaint to the flre boss. Notwithstanding the amendment, the plain- 
tiff testified as above quoted. He was not cross-examined upon 
this statement, nor was he asked to explain it. The remainder of 
his testimony upon the same subject is not of such a nature as to 
convince us that he did not mean exactly what he said when so testi- 
fying. We hâve no ground, therefore, for saying that the trial 
coutt in his charge to the jury erred in assuming as proven a fact 
which had thus been deliberatelv testified to by the plaintiff him- 
self. 

It is contended that the court erred in refusing to give to the jury 
the instruction which was asked for by the plaintiff in error as fol- 
lows: "It is the duty of the owner or opéra tor of the mine to fur- 
nish a safe place in which the miners are to work." The whole 
question of the defendant's duty, so far as safety as to ventilation 
in its mines was concerned, is controlled by the statute of the state 
of Washington which makes provision for ventilation of coal mines 
within the state by certain means and in a certain manner, to pre- 
vent the accumulation of gases. In instructing the jury the court 
read that statute, and it was not required to do more. On the foi'mer 
décision of this case we said that the statute of Washington was, 
"in effect, the measure of that reasonable care which the owner or 
operator of a coal mine is required to take to avoid responsibility for 
injuries to workmen arising from accidents of this character." The 
case of Deserant v. Kailroad Co., 178 U. S. 409, 20 Sup. Ct. 967, 44 
L. Ed. 1127, relied upon by counsel for plaintiff in error, is not in con- 
fliet with thèse views. We flnd nothing in the décision of that case 
which affects the questions which are presented hère. It was held 
in that case that the act of congress regulating the ventilation of 
coal mines in the territory of New Mexico required that the mines 
be kept clear of standing gas, and that if this were not done the 
conséquence of neglecting to comply with the statute could not be ex- 
cused because some fellow servant might hâve disregarded instruc- 
tions. The instructions which are complained of in the présent case 
concern the question of the plaintiff's contributory négligence. The 
statute of the state of Washington does not modify or alter the gên- 
erai rule that the plaintiff cannot recover if his own négligence has 
contributed to his injury. We ând no error in the record. Thejudg- 
ment will be afiirmed. 
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In re MOORE. 

(District Court, D. Vermont. Aprll 2, 1901.) 

Bankruptct— VoiD Attachment Lien— Ohdek fou Pkeskevation. 

An attachment lien agalnst a bankrupt's property, void nnder Bankr. 
Act 181)8, § 67f, unless ordered preserved pursuant thereto, will not be so , 
ordered on application of the trustée merely to displace a claimed cliattel 
mortgage lien on the same properly, and defeat It without good cause, 
but the liens will be left to stand or fall on thelr respective merits in 
their several places. 

In Bankruptçj. 

Frank E. Thompson, for petitioner, 
Jonathan Eoss, for petitionee. 

WHEELEE, District Judge. The laws of the state provide for 
chattel mortgages, and for vérification of the debt by afiadavit append- 
ed to the mortgage, and : 

"V. s. f 2255. If such mortgage Is given to Indemnif y the mortgagee 
agalnst llabillty assumed, or to secure the fulfllment of an agreement other 
than the payment of a debt due from the mortgagor to the mortgagee, such 
liabllity or agreement shall be stated speciflcally In the condition of the mort- 
gage, and the 'affldavit shall be so varied as to verify the validity and justice 
of such liabllity or agreement" 

April 15, 1891, the bankrupt, a liveryman, executed to Henry Fair- 
banks a mortgage, with description of property as : 

"AU my Uvery property, conslsting of horses, wagons, sleighs, vehicles, har- 
nesses, robes, blankets, etc.; also ail horses and other Uvery property that I 
may purchase in my business or acqulre by exchange." 

The condition was: 

"If I well and truly pay or cause to be pald to the said Henry Palrbanks 
ail that I now owe him or may owe him hereaf ter by note, book account, or in 
any other manner, and shall well and truly save the said Henry Fairbanks 
harmless and indemnified from paying any commercial paper on which he 
has become or may hereafter become holden in any maimer for my benefit as 
surety, Indorser, or otherwlse, then this deed shall be vold; otherwlse," etc. 

The affldavit was: 

"We severally swear that the foregoing mortgage Is made for the purpose 
of securing the debt and other lîabillty speclfied In the condition thereof, and 
the contemplated loans and llabillty, and for no other purpose whatever, and 
that the same is a just debt, honestly due and owing from the mortgagor to 
the mortgagee, and the other liabllity is honest, and the contemplated liabll- 
ity is for the honest purpose of enabling the grantor to obtain money for use 
in his Uvery business." 

May 8, 1900, John H. Ryan caused some of the originally mortgaged 
and the after-acquired livery property, with some other property, of 
the bankrupt, to be attached by copy in the town clerk's office, made 
by statute équivalent to possession, and caused one Harriman, a debt- 
or of the bankrupt, to be summoned, as a trustée of the bankrupt, in 
a suit now pending to recover a debt of |304. May 16, 1900, Fair- 
banks caus^ an ofScer under a state statute, with consent of the 
bankrupt, to foreclose the mortgage by taking possession of ail the 
livery property on the mortgage, and advertising it, and June 4th 
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selîing ît for $1,016.95, -which, after paying expenses of $94.87, was 

applied upon this account of debts secured by the mortgage: 

Herbert E. Maore to H. Fairbanks, Dr. 
Settled to Mar. 31, 1898, by final payment Oct, 1898. 

May 22, 1899. To 13% months' rental, @ $15 ? 204 90 

" " " " 6 extra horses, BOc each.... 40 98 

May 22, 1900. Interest 1 year, $245.88 14 75 

" " " 12 months' rental, @ $15 180 00 

6 extra horses, 50c each 36 00 

$ 476 63 
May 22, 1900. Paid protested note at Ist Nat'l Bank 526 27 

Çl,002 90 
Feb. 9, 1900. By $40 and interest, reeeived 40 68 

Amount due May 22, 1900 $ 962 22 

The mortgagor was adjudged a bankrupt on bis own pétition July 
3, 1900. The trustée bas reeeived $250 from the debtor summoned 
as trustée in Kyan's suit. This is a pétition by the trustée, on notice 
to and appearance by Fairbanks, for an order that Eyan's attachaient 
may be preserved as a lien for the beneflt of the estate in bankruptcy. 
It is held in this state that possession of after-acquired property under 
a mortgage is good as of the date of the mortgage against an assignée 
in iusolvency. Peabody t. Landon, 61 Vt. 318, 17 Atl. 781. The 
objeet is to avoid the effect of Fairbanks' possession under his mort- 
gage of the after-acquired property. Being within four months of 
the bankruptcy, the attachment is wholly void as to Eyan and as to ail 
others, unless so ordered to be preserved, Bankr. Act, § 67f . The lien 
eau be only such as Eyan would hâve if it had not been avoided as to 
him by the bankruptcy proceedings, which would amount to only |304, 
the amount of his claim, and costs; and the costs would hâve to be 
paid to enforce the lien. His lien covered as well the debt of Harri- 
man as the livery property. He could hâve but one satisfaction, and 
it can be preserved for the beneflt of the estate for no more. As the 
trustée has reeeived $250, there remains but $54 as the extent to 
which the lien can be preserved by the order sought. Whether the 
trustée can treat the lien as void in par-t and be entitled to hâve it 
preserved by order of court in part, or can only bave it ail one way 
or ail the other, is not clear. None of the debts or liabilities on 
which the mortgage was foreclosed appear to hâve existed till more 
than six years after the mortgage was given, and but $245.88 of it till 
well within four months before the bankruptcy proceedings; and 
whether a chattel mortgage, as such, can be good to cover such wholly 
future debts or liabilities, or be made good for that purpose by pos- 
session given under it as against a trustée in bankruptcy, does not 
appear to bave been settled. It would be good between the parties, 
and so would a pledge, at any time; but, if what would make it good 
took place within four months of the bankruptcy proceedings, it might 
become wholly void by Bankr. Act, § 67e; and this foreclosure might 
be void as a levy "through légal proceedings," under section 67f. The 
trustée might be embarrassed about enforcing the provisions of the 
act making the mortgage lien or the foreclosure proceedings void in 
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lus ovm. name, and enforcing Eyan's lien by attachment, if ît should 
be preserved hère, in the sheriff's name, on the same property, at Ihe 
same time. The spirit of the bankrupt act does not lead to the de- 
struction of lawful liens, and its provisions should not be used to dis- 
place one by another for the purpose of defeating it without good 
cause. Under the circumstances it is thought to be most proper and 
just that thèse liens be left to stand or fall upon their respective merits 
in their several places. Pétition dismissed. 



CITY NAT. BANK OF DALLAS v. DOOLITTLE et al. 

(Circuit Court of Appeals, Fifth Circuit February 19, 1901.) 

No. 1,008. 

1. Bankruptcy— Composition with Ckbditors— Conpiiîmatioiî. 

Spécifications in opposition to confirmation of a bankrupt's composition 
witli creditors must be simllar to spécifications in opposition to a dis- 
cliarge, which, to conform to Bankr. Act 1898, §§ 14, 29, should show fraud 
on his part; and so, where spécifications did not charge fraud, nor that 
the oÊEer and acceptance were not in good faith, but did charge that the 
composition was not for the best interest of creditors, and a référée 
twiee reported (the last time very fully, and accompanied wlth the tes- 
timony), flnding in each case that it was for their best Interest and was 
ofCered and accepted in good faith, the objecting creditor having the bur- 
den of proof, the court properly confirmed the composition on the ref- 
eree's reports; confirmation belng authorizéd by section 12d if the court 
Is satisfied that it Is for the best interest of creditors, that the bankrupt 
Is not guilty of anything barring a discharge, and that the ofCer and ac- 
ceptance were made In good faith. 

2. Same— Okdbr of Confirmation— •Vacation— Dutt of Objecting Creditors. 

It is the duty of a creditor objecting to the confirmation of a bankrupt's 
composition wlth creditors to show by proper averments and by évidence 
sullicient grounds why the court should grant a rehearing and set aslde 
the order conflrmlng the composition. 

Appeal from the District Court of the United States for the North- 
ern District of Texas. 

J. M. McOormick, for appellant. 

M. L. & W. L. Crawford, for appellees. 

Before PAEDEE and SHELBY, Circuit Judges, and TOULMIN, 
District Judge. 

TOULMIN, District Judge. This case cornes into this court on 
appeal from the decree of the district court conflrming the composi- 
tion offered by the bankrupts to their creditors. The several grounds 
on which the decree is attacked, as appears from the assignments of 
error, are: 

"(1) That the court sustained the plea and exceptions of the bankrupts to 
the spécifications in support of the appellant's opposition to the confirmation 
of the composition; (2) that the court confirmed the composition against the 
appellant's opposition, and the spécifications in support thereof, without a 
hearing of the matters of fact set up in the spécifications; (3) that the court 
held that the composition was for the best interest of the creditors; (4) that 
the court confirmed the composition, when it appeared from the record that 
neither the bankrupt nor the trustée was contesting in any way the pref- 



CTTY NAT. BANK V. DOOLITILE. 237 

erence whlch had been recelved by other credltors, but that said bankrupts». 
were contesting the préférences recelved by the appellant; and (5) that the 
court confirmed the composition, against the appellant's opposition, and the 
spécifications in support thereof, when It appeared from said spécifications 
and the record that the effect of such confirmation would be to allow ail the 
creditors, save the appellant, who had recelved préférences within four 
months, to retain their préférences, but would requlre the appellant, before 
coming into said composition and participating therein, to give up the préf- 
érences received by it within said time." 

The spécifications in opposition to the confirmation must be of 
the same character and nature as the spécifications in opposition to 
a discharge. Coll. Bankr. 147. To bar a discharge the bankrupt must 
hâve committed an offense punishable by imprisonment under the 
bankrupt act, or, with fraudulent intent to conceal his true financial 
condition, and in contemplation of bankruptcy, destroyed, concealed, 
or failed to keep books of account from which his true condition 
might be ascertained. Bankr. Act, § 14. A bankrupt is punish- 
able by imprisonment if he knowingly and fraudulently concealed 
from his trustée any of the property belonging to his estate in 
bankruptcy, or made a false oath or account in or in relation to 
any proceeding in bankruptcy. Bankr. Act, § 29. On the hearing 
of an application for the confirmation of a composition, and such 
objections as may be made thereto, "the judge shall conflrm the 
composition if satisfied that (1) it is for the best interests of the 
creditors; (2) that the bankrupt has not been guilty of any of the 
acts, or failed to perform any of the duties which would be a bar 
to his discharge; and (3) that the offer and acceptance are in good 
faith." Bankr. Act, § I2d, 

The record shows that ail proceedings preliminary to the applica- 
tion for confirmation of the composition as required by the bank- 
rupt act were had in this case, and that on May 16, 1900, the ap- 
plication was filed. A time was ftxed for the hearing of the ap- 
plication and such objections as might be made thereto. Under the 
rules of court, and also by spécial order of the judge, 10 days were 
allowed for filing objections. At the same time it was ordered that 
at the expiration of the 10 days the application be referred to the 
référée, that due notice to the creditors be given, and that the réf- 
érée file his report thereon by June 5, 1900, on which day the mat- 
ter was set down for hearing before the judge. On May 17, 1900, 
the City National Bank of Dallas, the appellant, whose claim had 
not been proved, but was recognized and listed in the bankrupt's 
schedule, entered its appearance in opposition to the confirmation 
of the composition on the ground that it was not for the best in- 
terest of the creditors, and stated therein that it would file the 
spécifications of its opposition, in writing, within 10 days. On June 
5, 1900, the référée filed his report that due and proper notice had 
been given to ail known creditors; that a majority in number and 
amount of those who had proved their claims had accepted, in writ- 
ing, the proposed composition; that the oiïer was fair and reason- 
able and for the best interest of the creditors; and that the offer 
and acceptance were in good faith. And he recommended that the 
composition be confirmed by the court. On the day this report was 
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filed the City National Bank of Dallas, by leave of thé judge, ûled 
Its speciflcations of objection to the confirmation. Qn the same 
day an order of référence was made by the judge, directing the 
référée to examine and report his conclusion on the questions in- 
Tolved in the speciflcations, and also whether the banii occupied such 
status as a créditer as carried with it a right to oppose the con- 
firmation of the composition. In the speciflcations of objection 
to the confirmation of the proposed composition filed by the bank 
■we find no charge that the bankrupts iiad been guilty of any of 
the acts or had failed to perform any of the duties which would be 
a bar to their discharge, and we find no charge that the offer and 
acceptance were not in good faith, but the speciflcations are ail to 
the eflect that the proposed composition is not for the best interest 
of the creditors. There are several grounds stated on which, it is 
claimed, the composition is not for the best interest of the cred- 
itors and should not be confirmed, but no fraud on the part of the 
bankrupts is anywhere charged. It is alleged that the assets of 
the bankrupt estate, if administered by the court to a final dis- 
tribution among the creditors who hâve a right to prove their claims, 
would realize a greater per cent, to such creditors than that offered 
in composition, and it is also alleged that the claims of some of the 
creditors listed in the schedule are not provable claims; and it is 
inferentially charged in the spécifications that the bankrupts had 
made misrepresentations to their creditors to induce them to ac- 
cept the composition offered. 

On June 9, 1900, the référée made a very fuU report, accompanied 
by testimony, on the questions referred to him in the order of June 
5th, in which he finds that the City National Bank of Dallas occupies 
such a status as creditor as gave it a right to oppose the confirmation, 
that the offer of the composition and its acceptance were in good 
faith, and that it was for the best interest of ttie creditors ; and he 
réitérâtes his recommendation that the composition be confirmed. 
On the coming in of this report the court made an order confirming 
the composition, and directing that the money deposited as the con- 
sidération therefor be distributed. Several days after this order was 
entered, the bank filed a pétition for a rehearing, and for leave to 
amend its spécifications of opposition to the confirmation. On the 
filing of this pétition an order was at once made setting aside the 
former order of confirmation of the composition and of distribution, 
and allowing the petitioner to file amended spécifications to its oppo- 
sition to the confirmation. ïhe pétition contained no charge that 
fraud was practiced in the procuring of the composition, but set up 
want of sufiacient knowledge of some of the proceedings had in the 
court prior to the order of confirmation, and want of opportunity to 
be heard in the matter at the time it came on for considération by the 
court, reasserting the belief of the petitioner that the composition 
confirmed by the court was not for the best interest of the creditors, 
and alleging, as it had theretofore done, that some of the creditors 
had received preferred payments on their claims. Amended spécifi- 
cations were subsequently filed, setting up substantially the same 
grounds of opposition as were contained in the original spécifications. 
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flled prior to thé order of confirmation, but elaborated, and perliapa 
more deflnite. The bankrupts ûled exceptions and an answer to said 
amended spécifications, and at the same time moved the court to 
revoke and annul the order which the court had made setting aside 
the order of confirmation of the composition, and to reinstate the 
order of confirmation and distribution. 

Section 12d of the bankrupt act definea, as we bave seen, the mode 
by w'hich and the tenus upon which a composition may be conflrmed : 

"Tbe confirmation belng conflrmed and the considération distributed, the 
case is to be dismissed. AU proceedings are then at an end, uniess the 
composition thereafter is set aside under the provisions of section 13." 

Coll. Bankr. (3d Ed.) 154; In re Kudnick (D. G.) 93 Fed. 787. 

The confirmation opérâtes as a discharge. Section 14c, Bankr. Act. 
Section 13 "defines exclusively the grounds upon which it [the com- 
position] may be set aside." In re Eudnick, supra. The duty is im- 
posed on the court of examining the offer and acceptance, and as- 
certaining whether the composition is for the best interest of the 
creditors. "The presumption exists that the action of the majority 
is for the interest of ail the creditors, until it is attacked by those 
who are interested in showing it to be erroneous." Coll. Bankr. 147, 
and cases therein cited. The burden is on the objecting creditors to 
show this. Id. 

In the spécifications of objection by the City National Bank of 
Dallas there is an offer to pay a sum of money for the assets of the 
bankrupts in the hands of the trustée, if the same shall be delivered 
to it free and stripped of ail liens, considerably in excess of the es- 
timated value of such assets. The counsel for appellant contends 
with mnch earnestness and apparent force that the offer of the bank 
showed that the proposition of the bankrupts was not for the best 
interests of the creditors, and was of itself sufficient ground for re- 
fusing to confirm the composition. The offer of the bank was one of 
the si)ecial matters considered by the référée on both références had 
by him. In reporting on the two propositions — the proposition of 
the bankrupts and the offer of the bank — the référée says that: 

"Upon a strict pecunlary basis, the différence between thèse propositions in 
favor of the City National Banli Is $568.28. Under the composition proposed 
the money deposlted by the proponents would be avallable within a very short 
time, If not Immediately, for the payment of the clalms of the creditors, and 
the entlre amount of 25 per cent, would be paid to them at once upon proving 
up tbeir clalms, whereas under the terms offered by the City National Bank 
the administration could not be safely closed under twelve months from the 
date of the adjudication, with the conséquent delays in the déclaration and no- 
tices of dividends, the expense to the créditer in coUectlng his warrant, and 
the gênerai Ineonvenlence to him In the ordinary administration of an estate 
In court. The référée is of the opinion that the différence, upon a pecunlary 
basis, between the offer of the bankrupts and the proposition of the City 
National Bank would not be compensatory for the delays, Inconvenlences, 
and expenses which would necessarily follow upon the acceptance of tho 
bauk's proposition, and that, taking Into considération thèse éléments, it Is 
not for the best interests of the creditors to accept the proposition of the 
City National Bank, and therefore flnds as a fact, under the second direction 
in the order of référence herein, that the composition offered by the bank- 
rupts Is for the best interests of the creditors of said bankrupts," — and fur- 
ther reports the dlscrepancy between the probable value of the assets and the 
composition offered to be small and reasonable. 
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Section 18 of the bankrupt act provides that: 

"The judge may, upon the application of parties in Interest, flled at any 
time 'within six months after a composition has been eonflrmed, set the same 
aside and reinstate the case if It shall be made to appear at the trial that 
fraud was practlced in the procuring of sueh composition, and that the linowl- 
edge thereof has corne to the petitioner since the confirmation of the com- 
position." 

!No stich application was made in this case, and it has been lield that 
section 13 "deflnes exclusively the grounds upon which it [the con- 
firmation] may be set aside." Coll. Bankr. 157, 158; In re Rudnick 
(D. G.) 93 Fed. 787. But we do not décide that the court may not, 
under certain circumstances, set aside the confirmation of a composi- 
tion and reinstate the case, just as courts in gênerai may open their 
judgments. We do not consider it necessary to décide that question 
in this case, nor do we consider it important to specially notice the 
bankrupts' exceptions to the amended spécifications of objection by 
the bank. In our view of the case, it is wholly immaterial what the 
ruling of the district court was on such exceptions, or whether the 
bankrupts flled any exceptions at ail. It was the duty of the bank to 
show, by proper averments and by évidence, sulflcient grounds why 
the court should grant a rehearing and set aside the order confirming 
the composition. Such is the rule in proceedings on objections to the 
confirmation of a composition and to a discharge of the bankrupt, and 
this rule should apply with equal, if not greater, force to applications 
to set aside a composition which has been eonflrmed. Coll. Bankr. 
147, 160, 161; In re Logan (D, 0.) 102 Fed. 876. The bank did not 
meet the requirements of this rule. We think the district court was 
right in making the order conflrming the composition on the reports 
of the référée, and that it was right in revoking and annulling the 
subséquent order setting aside the order of confirmation and reinstat- 
ing the former order; the bank having failed to show any new or 
Bufiicient ground why the confirmation should be set aside or denied. 

In référence to the point suggested in the fifth assignment of 
error, we may remark that, because the effect of the confirmation 
of the composition might be to allow ail the creditors who had re- 
ceived préférence payments within four months to retain their préfér- 
ences, it does not foUow that the bank must give up its préférences, 
to entitle it to participate in the composition. The record shows that 
its entire claim is recognized and listed by the bankrupts in their 
schedule, and that the claim is included in the estimate of the amount 
required under the composition; in other words, that it is provided 
for in the composition. While the bank's claim was excepted to by 
the bankrupts as not being a provable claim, because the bank had 
received préférence payments within four months, the point of the 
exception was, as we understand the contention, that the bank, 
having a nonprovable claim, was not in such position as creditor 
as entitled it to oppose a confirmation of the composition. The 
claim was not disallowed, or its validity or provability passed on 
by the court, so far as the record discloses. We flnd no error in the 
record prejudicial to the appellant, and the decree must be aflBIrmed. 
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In re PLORCKEM. 
(IUBtrict Court, s. D. Callfornla. February 18, 1901.) 

No. 1,507. 

* 

L BAHKBDFTCT — APPOINTMKNT OP ReCEIVBBS — POWBRS OF KkFKBBES. 

The jurisdietlon of référées to appoint recelvers, conferred by Bankr. 
Act 1898, 5 38, subd. 4, Is not qualifled by subdivision S, providing tliat 
they sball exercise the powers of a judge for the taliing possession and 
releasing of the bankrupt's property in the event of the Issuance by the 
clerk of the certlficate showing the judge's absence from the Judiclal dis- 
trict or Us division, or bis slckness or Inabllity to act, as the last sub- 
division refers In terma to the powers of the Judge, and Is obviously the 
corrélative of section 69a, authorizing the Judge on proof of speclfied facts 
to issue a -warrant for the seizure of the bankrupt's property. 
& Same. 

General Orders In Bankruptcy, par. 12 (32 C. O. A. xvi., 89 Fed. Til.), 
provlfles that "a copy of the order [appolnting a référée] shall forthvpltb 
be sent by mail to him, or be dellvered to hlm personally by the clerk or 
other offioer of the court, and thereafter ail proceedings except such as 
are required by the act or by thèse gênerai orders to be had before the 
judge, shall be had before the référée"; and hence a referee's authority 
to appoint a recelver dated from the time the order of référence vras 
actually placed in his hands, and not from the time of Its signlng or fil- 
Ing, and hls appolntment of a recelver merely on belng indirectly In- 
tormed through a téléphone message of the order for hls appolntment 
as référée was unauthorized. 

On Motion to Vacate Order Appointing Receiver. 
E. E. Powers, for bankrupt. 

Graves, O'Melveny & Shankland and Lawler & Allen, for certain 
creditors. 

WEÎLLBORN, District Judge. From the évidence submitted on 
this motion, I am satisfied that the appolntment of the receiver was 
made after the order of référence, but that only a few minutes 
elapsed between the two, and that the only knowledge or informa- 
tion which the référée had of the latter order was through a mes- 
sage by téléphone (not to him directly, but to one of the attomeys 
of the petitioning créditer) that the order had been made; that 
the charges against said attorneys that they represented only an 
inconsiderable claim of 95 cents, and that their application for a 
receiver was a trick and subterfuge, are untme. There is no ques- 
tion, however, but that said attorneys were waiting in an office 
adjoining or near that of the référée for a message by téléphone an- 
nouncing the order of référence, for the purpose of immediately 
presenting an application for a receiver, and that this plan was 
adopted, in part, at least, to forestall any similar application from 
other creditors. Such precipitancy, even where the facts warrant 
a receiver, is whoUy inconsistent with just and orderly procédure, 
and cannot be looked upon by this court otherwise than with dis- 
approval. Where the exigencies of a case in bankruptcy require 
a receiver, and there are conflicting interests seeking the appolnt- 
ment, the offlcer, whether judge or référée, who is to exercise the 
high chancerv power invoked, ought to know of the situation, to the 
107 F.— 16 
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end that he may act advisedly and with due regard to the rights 
of ail parties. T!he question whether or net the référée had juris- 
diction in this particular instance will now be considered: 

Courts of bankruptcy hâve gênerai equity jurisdiction, under sec- 
tion 2 of the bankrupt act, to appoint receivers. In re Fixen (D. 
G.) 96 Fed. 748. And this jurisdiction, as hereinafter shown, is 
distinct from and independent of the power conferred upon the 
judge by section 69 of said act to issue warrants of seizure against 
the bankrupt's property. By a raie of this court promulgated May 
19, 1900, référées are vested with ail the powers which it is pos- 
sible for them to exercise under the bankrupt act. WTaat is the 
potential jurisdiction of référées under said act? Section 38, subd. 4, 
proTÏdes that: 

"Eeferees respectively are hereby Invested • • • with Jurisdiction to 
• * • (4) perform sucli part of the duties, except as to questions arising 
ont of the applications of bankrupts for compositions or discharges, as are by 
this act conferred on courts of bankruptcy and as shall be preseribed by rules 
or orders of the courts of bankruptcy of thelr respective districts, except as 
herein otherwise provided." 

Does the act, in any of its other provisions, qualify the power 
of a référée to appoint receivers? It is insisted that it does, and 
that such a qualification is implied in subdivision 3 of section 38, 
which provides that référées shall — 

"Exercise the powers of the judge for the taklng possession and releasing of 
the property of the bankrupt In the event of the issuance by the clerk of a 
certificate showing the absence of a judge from the judiclal district, or the 
division of the district, or his sickness, or Inabillty to act" 

This last subdivision, however, refers in tenus to the powers of 
the judge, and therefore does not restrict subdivision 4, already 
quoted, but is obviously and simply the corrélative of section 60a, 
which is as follows: 

"A judge may, upon satisfactory proof, by affldavit, that a bankrupt against 
whom an Involuntary pétition has been flied and Is pendlng has commltted an 
act of bankruptcy, or has neglected, or Is neglecting, or Is about to so neglect 
his property that It has thereby deterlorated in value. Issue a warrant to the 
marshal to seize and hold it subject to further orders. Before such warrant 
Is Issued the petitioners applying therefor shall enter Into a bond in such an 
amount as the Judge shall flx, with such sureties as he shall approve, condi- 
tioned to Indemnlfy such bankrupt for such damages as he shall sustaln in 
the event such seizure shall prove to bave been wrongfully obtained. Such 
property shall be released, if such bankrupt shall give bond In a sum which 
shall be fixed by the Judge, with such sureties as he shall approve, eondi- 
tioned to turn over such property, or pay the value thereof in money to the 
trustée, in the event he Is adjudged a bankrupt pursuant to such pétition." 

In this connection, see Coll. Bankr. (3d Ed.) 266, 267; Loveland, 
Bankr. pp. 96, 287, note 3; In re Carter, 1 Nat. Bankr. N. 162. 

If there was nothing in the pending motion other than the ques- 
tions to which I hâve adverted, I should hâve no difflculty in hold- 
ing that the appointment of the receiver in the case at bar was 
clearly within the jurisdiction of the référée; but there is another 
controlling matter, which seems to hâve escaped the attention of 
counsel on both sides, namely, paragraph 12 of the gênerai orders 
in bankruptcy (32 O. C. A. xvi., 89 Fed. vii.) which, concerning the 
order qf référence, provides that: 
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"A copy of the OTder shall fortliwith be sent by mail to the referee, or be 
dellvered to hlm personally by the clerk or other offlcer of the court And. 
thereafter ail the proceedings, except such as are reqwired by the act or by 
thèse gênerai orders to be had before the judge, shall be had before the 
referee." 

Thus it will be seen that the authority of the referee dates from 
the time the order of référence is placed in his hands, not from 
the time of its signing or fQing. The phraseology "forthwith be 
sent by mail to the referee" includes delivery as well as mailing, 
so that, whether the copy of the order of référence be sent by mail 
or delivered personally, tiie jurisdiction of the referee attaches only 
from the time of its receipt by him. The necessity for General Or- 
der No. 12 (32 C. C. A. xvi., 89 Fed. vii.) becomes manifest when 
we consider that a case may be referred generally to the referee, 
or specially, with only limited authority. Bankr. Act, § 22. How 
can the referee know the extent of his authority until the order of 
référence is before him? The receiver in the case at bar was ap- 
pointed before the order of référence was delivered to the referee, 
and therefore the latter's jurisdiction had not attached. For this 
reason said appointment is vacated and set aside. As the case has 
been referred generally, I will not act upon either of the applica- 
tions for a receiver, but the referee will dispose of them, and other- 
wise proceed in the case under the order of référence already made. 



In re STBVENS et al. 
(District Court, D. Vermont. January 31, 1901.) 

1. Bankrtjptct — Statement of Claims— Amrndment. 

Amendments to a creditor's daim against a banlcrupt are allowed for 
the correction of mis'descrlptions and minor inaceuracies in the statement 
of substantially the same claim, but not to state a new claim after the 
expiration of the time for filing daims; and the sufflciency of the amend- 
ed proofs is to be determined on their face, irrespective of prior proofs, 
except as to whether they are for substantially the same claim. 

8. Same— Vérification. 

The vérification of a creditor's claim against a bankrupt Is amendable. 

8. Same — Claims Fodnded on Instruments in Wbiting. 

Banlîr. Act 1898, §§ 57a, 57b, require in a statement of the considération 
for and paymehts on daims founded on Instruments in writing more than 
gênerai allégations in thèse respects, which might be sufBeient in a décla- 
ration against the bankrupt thereon, and extend to the particulars there- 
of, for the trustee's information and those interested in the estate, but 
not beyond what relates to the claim as it accrued to the claimant. 

4 Same— Phima Facib Invalidity. 

A large part of a creditor's claim was against bankrupts as accommo- 
dation indorsers of 11 notes, set out, for the amount of which, with 12 
others, also set out, another note was given by the maker, with other 
seeurity, and to which thèse 23 notes were placed in a bank as collatéral, 
on which payments were to apply as that note should be paid, and which 
was largely paid, without spécifie application on any of the indorsed 
notes. The new note was stated to hâve been substituted May 5, 1895, 
for the 23 notes because they were overdue, when in fact they were not 
ail overdue, and the claim as amended showed the change was not made 
till May 27th. The new note did not appear to hâve given time, but to 
hâve been made due not later than on demand; and the claim also 
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stated that a part ol the arrangement was that thé oM notes were to be 
kept In force. Held, that the date of the change, and -whether the in- 
dorsed notes were overdtie, were not so material that a misstatement 
respecting them should ipso facto defeat the claim, whlch was not for 
the new note, which apparently did not pay the old ones or extend the 
time for their payment, and thus discharge the indorsers, and hence the 
claim should not be rejected on its face. 

6. Samb— Pacts not Conclusivelt Implted— Necessitt op Peoof. 

A material fact whlch cannot be conclusively implied from the state- 
ments of the proof of a claim against a hankrupt must be found on a 
trial thereof. 

6. BiLiiS AND Notes— General Payments— Appi^ication— Pkbsumption. 

It is legally presumed that payments made generally on notes are in- 
tended to be applied in the order of their maturity. 

In Bankruptcy. 

Bâtes, May & Simonds, for claîmant. 

Young & Young and W. W. Miles, for trustée. 

WHEELEE, District Judge. The objections of the trustée to the 
sufficiency in law of the last amended proofs of the claim of the La- 
moille County National Bank hâve now been heard. 

Amendments are allowed for the correction of misdescriptions and 
miner inaccuracies in the statement of substantially the same claim, 
but not to new claims after the time for filing claims has expired; 
and the sufiiciency of the amended proofs is to be determined upon 
their face, without référence to prior ones, except as to whether 
they are for substantially the same claim. 

The objection to the oath is not considered, further than as to 
its being amendable; for, on the waiver by counsel of a new oath, 
if it is amendable it is held to be so, and nothing would be gained 
by deciding upon its suflficiency as it is. 

The claim is founded upon notes, indorsements, and waivers of 
protest and notice in writing, ail of which appear to be tiled, except 
one such waiver stated to be lost, with the circumstances apparently 
sufflcient to admit, on trial of the facts, of proof of the loss and the 
contents. And the considération, so far as it moved from, with 
securities held by, and payments so far as received by, the claimant, 
are set forth. The requirement by Bankr. Act, §§ 57a, 57b, of a 
statement of the considération and payments, is of more than gên- 
erai allégations in thèse respects, which might be sufScient in a 
déclaration against the bankrupt upon thèse causes of action, and 
extends to the particulars of each, for the information of the trus- 
tée and those interested in the estate, but not beyond what relates 
to the claim as it accrued to the claimant. Other sources of inquiry 
are as well open to them as to him. This requirement seems now 
to be sufiBciently complied with by this claimant. 

A large part of the claim consists of 11 notes, set out, for the 
amount of which, with 12 others, also set out, another note was 
given, with other security, and to which thèse 23 notes were placed 
in a savings bank as collatéral upon which payments were to apply 
as that note should be paid, and which was largely paid, without 
spécifie application upon any of thèse notes. This change is stated 
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to have taken place May 5, 1895, to substitute the new note for 
them because they were overdue, when in fact tbey show they 
were not ail overdue, and tbe other shows the change was not made 
till May 27th. It is urged for the trustée that thèse inconsistencies 
and misstatements show the claim to be so illfounded that as to 
thèse notes it should be rejected on its face; that the transaction 
operated as a payment of the notes, or such a giving of time to the 
principals as would discharge the bankrupts as accommodation in- 
dorsers. The date of the transaction, and whether the notes were 
overdue, do not seem to be so material that a misstatement in re- 
spect to them should ipso facto defeat the claim. The claim is not 
at ail for the new note, and the transaction in respect to it is only 
material as it operated to extinguish or pay the old ones; and this 
would not dépend either upon the day or their maturity, if they 
so existed at the time as to be within its reach. The new note 
does not appear to have given time, whatever the effect of so doing 
might be; for it does not appear to have been made to be due later 
than on demand. It does not appear to have operated as an ex- 
tinguishment, for the claim states that a part of the arrangement 
was that the old notes were to be kept in force. The extinguish- 
ment is sought to be wrought out through an agency of one of the 
parties to the arrangement for the principals on the notes, but 
such an agency is a fact which cannot be conclusively implied from 
the statements of the proof of claim, and must be found, if mate- 
rial, upon a trial of the facts. The law would imply that payments 
made generally upon the notes were to be applied in the order of 
their maturity. Langdon v. Bowen, 46 Vt. 512. If the payments 
by way of the new note on thèse 23 old ones would, by this mode of 
application, as between the 11 in question and the other 12, satisfy 
the 11, the claim should not for that be dismissed, but retained for 
computation, and perhaps for other pertinent considérations that 
may be made to appear in évidence in respect thereto. 

According to thèse views, thèse formai objections to the sufflciency 
of the proof of claim, in law, which are in the nature of a demurrer, 
must be overruled, and the claim be left standing for trial upon 
the issues of fact raised. Formai objections and motion to dismiss 
overruled. 



LAMOILLB COUNTY NAT. BANK v. STEVENS' ESTATE. 

(District Court, D. Vermont. January 31, 1901.) 

1. BANKRiTPTcy— Claim aqainst Bstatb— Individual or Partnerbhip Liabil- 

ITT. 

A firm note separately indorsed by one of the flrm is a flrm obligation, 
whetlier tlie Indorser's îiability bas become fixed or not, and it cannot be 
made the basis of a claim against his bankrupt estate as an Individnal 
debt. 
S. Samb. 

A note made payable to S. & Ce. was also indorsed by S. in the firm 
name and by M., and in seeking to make the same an individnal Iiability 
of S., and hence a claim against his bankrupt estate, it was alleged that 
the payée claimed that the signing by S. and M. therecn made them co- 
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makers and co-promlsors ; on the same wlth a third Indorser; but the 
daim on the note against the partnership estate, whlch was also bank- 
rupt, was referred to as a part of thls claim, and showed that the 
note was made as collatéral to varions notes on which the flrm was 
looked to as indorser. EeM, that there was nothing to show that S. was 
anythlng but a partner as payée and Indorser, and that the claim could 
not be maintained against his estate as an Indlvldual debt 

In Bankruptcy. 

Bâtes, May & Simonds, for claimant. 

Young & YouDg and W. W. Miles, for trustée. 

WHEELER, District Judge. This is a claim against the îndividual 
estate of C. P. Stevens, a bankrupt, and a member of the bankrupt 
firm, founded upon thèse two notes : 
"$1,000.00. Hyde Park, Vt, Jan. 4, 1896. 

"One hundred twenty days from date, we promise to pay to the order of D. 
H. Buck, at the Lamoiile Uounty National Bank of Hyde Park, Vt, one 
thousand dollars, vaine received. 

"[Signed] C. P. Stevens & Co., ïroy, Vt 

"[Indorsed] D. H. Buck. 

"J. H. Martin. 
"C. P. Stevens." 

"$7,500.00. Hyde Park, Vt, Feb. 11, 1896. 

"One hundred twenty days from date, I promise to pay to the order of 
C. P. Stevens & Co., at the Lamoiile County National Bank of Hyde Park, 
Vt, seven thousand five hundred dollars, value received. 

"[Signed] D. H. Buck, Troy. Vt 

"[Indorsed] C. P. Stevens & Cr 

"C. C. Manuel." 

It has been objected to by the trustée, and heard upon a motion to 
dismiss. The bankrupt law makes a sharp distinction between part- 
nership debts and individual debts in respect to participation in part- 
nership and individual assets. Section 5f. The question hère is 
whether thèse debts, if any, were at the time of the adjudication, as 
between the individual and the firm, the separate debts of the indi- 
vidual, or the joint debts of the flrm, and not whether the individual 
was anyhow liable for the debts. 

As to the flrst note the claim is sought to be made individual 
through the separate indorsement of C. P. Stevens. But it was pri- 
marily a partnership note, and, so far as is in anywise made to appear, 
a partnership debt; and, if Stevens' liability as indorser had been 
âxed, it would still be apparently a partnership debt. There is no 
suggestion in the claim that his liability in this respect in any way 
became fised, and a fortiori the debt remained a partnership debt 
without becoming an individual debt. 

The individual liability upon the other note is sought to be made 
out by this allégation : 

"The said bank claims that the signing by C. P. Stevens and C. C. Manuel, 
made by them upon said note, made them eo-makers and co-promlsors upon 
the same with the said D. H. Buck." 

This is argued to amount to an allégation that Stevens put his own 
name upon the back of the note, which constituted him a maker, and 
that the words "& Co." were added, making the firm name, which con- 
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etitutes that an indorser, and thus creating thèse diverse liabilities 
out of what is apparently one signature, constituting the firm's in- 
dorsement. That a stranger to a note becomes prima facie a maker 
by putting his name on the back seems to be very well settled. Syl- 
vester v. Downer, 20 Vt. 355; Rey v. Simpson, 22 How. 341, 16 L. 
Ed. 260; Good v. Martin, 95 U. S. 90, 24 L. Ed. 341. That the true 
relation of the party so signing to the note may be shown by the cir- 
cumstances is made clear by thèse same cases. Hère Stevens was one 
of the payées, and not a stranger. The prima facie presumption that 
he became a maker for the benefit of the payée would be rebutted by 
the circumstances that he was one of them, in the first instance, before 
the note went further. He was a party with the other members of 
the firm, and could be, and, prima facie, so far as his own name might 
go, would be, an indorser. His name was not left to stand alone, 
however, but was extended till it became the lirm name, which was 
the payée. This explained his relation to the note, if it was not clear 
before, and showed him to be an indorser as one of the flrm. That 
shows the liability to be, if anything, a partnership debt. Further- 
more the claim upon this note against the partnership estate is re- 
ferred to as a part of this claim, and, without approving of that prac- 
tice, that claim is looked into in this respect, and it shows that this 
note was made as collatéral to varions notes upon which the iirm was 
looked to as indorser. The considération was therefore a partnership 
matter. It is suggested that whether Stevens was a maker or an 
indorser should be tried, and that the claim should not be rejected, 
but be retained for that purpose. There is not, however, anything 
set forth, and could not consistently be, to make Stevens' relation to 
the note anything but that of a partner as payée and indorser, and the 
claim as it stands or can be made cannot be maintained as an indi- 
vidual debt. Claim rejected. 



In re SHEINBAUM. 
(District Court, S. D. New York. January 25, 1901.) 

BANKBnPTCT — JURISDICTION — PeOCBEDINGS AGAINST ADVERSE ClAIMANT. 

Where a thlrd person was In possession of property obtained from a 
bankrupt, and claimlng ownership thereof, prior to the Institution of the 
bankruptcy proceedings, the court of bankruptcy has no jurisdicUon to 
try his title in summary proceedings, except by his consent 

The following is the opinion of WISE, Référée: 

The facts relevant to the issue hereln and establlshed by the évidence may 
be briefly stated as follows: 

The bankrupt, Abraham Sheinbaum, was on and prior to August 16, 190O, 
a manufacturer of clothing, occupying a loft in the premises, 21 West Thlrd 
Street, New York City. Early in the mornlng of said 16th day of August, 
1900, the entlre stock of goods then in said place of business was removed 
thérefrom and carted away, the ereditors claim to the place of business of 
the respondent, Wasserman, who Is an auctioneer having a place of business 
at 100 Delancey street, New York City. At the time In question Wasserman 
was alone in business, and his former partner, Cohen, is not a proper party 
to this proceedlng. 



248 107 FEDERAL REPORTER. 

Wasserman admlts havlng bou^ht some sults of clothes and some overcoats 
from Sbelnbaum, and elaims to hâve pald hlm therefor the sum of four hun- 
dred and eighty-elght dollars. He aiso clalms to hâve sold the entlre prop- 
erty bought the very next day for $500 or $510 or $512, he not being sure of 
the exact amount. 

Wasserman purehased not in the regular, usual and oi'derly course of deal- 
Ing between merchants, but he bought in a most irregular and imusual way, 
and, apparently having In mlnd that hls purchase and title would be chal- 
lenged, he had a notary draw a bill of sale, which the bankrupt executed and 
ostensibly acknowledged on August 15, 1900, although the date of the instru- 
ment Is palpably written over an erasure. 

This bill of sale Is in évidence, respondent's Bxhlblt 1; It lacks the usual 
schedule of items, but purports to convey for the considération of $4S8, not 
only clothing, whleh Wasserman swears is the only kind of goods he bought 
and got, bût much more. Hère is the language employed: 

"My entlre rlght, title and Interest unto my entire stock of flnished and 
unfinlshed clothing, trlmmlngs, fixtures and ail other goods contalned in the 
thlrd loft of the premises known as No. 21 West 3rd St., in the city of New 
York, borough of Manhattan." 

Wasserman swears that ail that he bought and ail he got were 180 suits of 
clothes and 37 overcoats, for whlch he pald the agreed price of $2.25 per suit 
and overcoat, making $488. 

Why were ail the other assets testifled to by so many wltnesses as having 
been in the bankrupt's possession on August 15, 1900, Included by the omni- 
bus conveyance of this bill of sale? And if thèse assets did not get to Was- 
serman, what beeame of them? There Is no direct proof answering the latter 
quRstion, but the inference is very strong that ail of the goods carted away 
from the bankrupt's place of business so very early on the morning of August 
16, 1900, went to Wasserman. 

I reach this conclusion because I utterly reject ail of his évidence as being 
utterly unworthy of credence or bellef. Cîourts are not bound to believe an 
improbable state of facts simply because an Interested party has sufflcient 
nerve to swear to them. 

Wasserpian, who testifled that he does not keep any books of aceount at 
ail, further swears that on August 17, 1900, the next day after making this 
purchase, customers came in and he sold the whole purchase for $500, or $510, 
or $512. And, somewhat strange to relate, nearly aU the customers who so 
promptly purehased ail of this stock, were nonresidents of the city, custom- 
ers from the South. 

And above and beyond this, Wasserman testifled that he and the bankrupt 
were strangers, that prier to Sheinbaum calling on him on August 15, 1900, 
he did not know his name. He then proceeds to ask the court to believe that 
the bill of sale was signed by Sheinbaum In the présence of the notary at 
the time the sale was made August 15th, and says "that is the tlme I paid 
him the money." He trusted this stranger, who was actlng so mysteriously 
and hurriedly, and did not get possession of the property until the next day; 
and paid him not In a chèck, the payment whereof could be stopped in case 
of attempted dupliclty on the vendor's part, but in cash. 

It took a truck and six men to move the stock, and at a low calculation 
for expense of transportation, not forgetting the faithful notary who was 
with hlm late and early, Wasserman sold out at once at about cost, the stock 
he had bought from a man forced to sell in a hurry at a bargain sale, and 
whlch property had to be removed around six o'clock In the morning. 

I do not believe any part of this évidence, but I do believe and find as a 
fact amply supported by the évidence that the bankrupt, Sheinbaum, who 
was not produced and who has evidently absconded, as ail attempts to flnd 
him hâve proven futile, disposed of his property to defraud his creditors, and 
to prevent the same from comlng into the hands of his trustée in bankruptcy 

I further find that Wasserman dealt with the bankrupt in such a way, and 
under such elrcumstances, as should hâve put him on his notice, and what he 
did In taking, possession of the bankrupt's property and paying therefor, he 
did at bis perlL 
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As to the value of the bankrupt's property, after maklng- ail reasonable 
allowance for the somewhat Indefinlte and uncertain character of the évi- 
dence, rendered so of necessity, because of the fraud, trickery and sécré- 
tion the creditors hâve had to encounter, I am of the opinion that there 
was at least property of the absolute cash value of one thousand dollars on 
hand on the morning of August 16, 1900, and I thînk this will be found to 
be a very conservative estlmate. 

Wasserman admits having taken into his possession property vphich real- 
Ized from $500 to $512. I am of the opinion that Wasserman aeted in this 
transaction either as the depositary or cover for the bankrupt, or else was not 
a bona fide purchaser without notice of the intended fraud, as agaiast the 
creditors. 

A serious point is, however, raised on behalf of Wasserman, and that Is, 
that this court bas no jurisdiction to make a summary order in the premises; 
that the remedy of the creditors is by action wherein Wasserman can hâve 
the benefit of his constitutional right of a trial by Jury. 

The courts hâve entertained différent views as to whether the district 
courts hâve the power to make a summary order in a case like the one at 
bar, or not. The leading cases under the présent bankrupt act in both direc- 
tions appear to be: In re Gutwillig, 1 Am. Bankr. R. 888, S4 C. C. A. 377, 
92 B^ed. 337; Mitchell v. McOure, 1 Am. Bankr. E, 53, 91 Fed. 621; lu re 
Brodbine, 2 Am. Bankr. R. 53, 93 Fed. 643; In re ConnoUy, 3 Am. Bankr. R. 
842, 100 Fed. 620, and cases cited therein. 

As this matter must of necessity be finally determined by the learned dis- 
trict judge, I express no opinion on the question of jurisdiction or procédure 
raised on behalf of the respondent Wasserman, but report the facts and my 
opinion thereon as aforesaid. 

Moses Feltenstein, for respondent. 

Emanuel Eschwege and Bullowa & Bullowa, for creditors and re- 
ceiver. 

BROWN, District Judge. The évidence shows that Wasserman was 
in possession, claiming title under a bill of sale executed before the 
bankruptcy, and hence, under Bardes v. Bank, 178 U. S. 524, 20 Sup. 
Ot. 1000, 44 L. Ed. 1175, I cannot try his title by summary proceed- 
ings, except he consent to proceedings in this court. There is no 
such consent. The référence was merely to ascertain the faets suf- 
âciently to show whether he was in actual possession under a daim 
in his own right. As now that is not questioned, his title cannot be 
tried in this court. 



JARECKI MFG. CO. v. McBLWAINB. 

(Circuit Court, D. Indiana. March 13, 1901.) 

No. 9,949, at Law. 

1. DiscHARaB IN Bankruptcy — Pleadinq Answer as Défense — Assumptions 

ON Dbmuekbr. 

In passing on a demurrer to an answer setting up a discharge in bank- 
ruptcy, the court must assume that every step in the bankruptcy pro- 
ceeding prier to and at the time of discharge was in ail respects regular 
and complied with every requirement of the act, and hence must assume 
that notice was given to defendant's individual and partnership creditors, 
and that an inventory of ail bis individual property and of ail his bénéfi- 
ciai interest. If any, in a firm of which he was a member, was fuUy 
scheduled. 

2. Same — Relbase from Partnership Debts. 

Bankr. Act 1898, § 5, par. "h," provides that, where one member of a 
firm becomes bankrupt, partners not adjudged bankrupt shall wind up the 
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business and accoimt to the trustée for the bankrupt's share; section 16 
provides that the discliarge of a banlirupt shall not alter tlae liability of 
Ms partner; and section 5, par. "g," provides tiiat the court may permit 
the proof of elaims of the partnership estate against the Individual estate, 
and vice versa, and may marshal the assets of both estâtes to prevent 
préférences, and secure an équitable distribution of the property of the 
several estâtes. Eeld, that thèse provisions, in connection with the gên- 
erai intent of the law to release a banlirupt from ail his indebtedness, 
authorized a discharge from partnership debts, and hence that a bank- 
rupt's discharge must be held to hâve released him therefrom. 

Frank Cutter and Herod & Herod, for plaintifE 
Harry J. Milligan, for défendant. 

BAKER, District Judge. This is a suit brought by the plaintiff 
against the défendant upon three promissory notes alleged to hâve 
been executed by the flrm of J. B. McElwaine & Co., which ârm was 
composed of J. B. McElwaine and Montgomery M. McElwaine, now 
deceased. The complaint, in each paragraph, allèges that J. B. 
McElwaine died long prior to the bringing of this suit, but where, 
or whether testate or intestate, the plaintiff does not know, and 
allèges that there is no known administration upon his estate. The 
défendant, in the third paragraph of answer, allèges that on the 
16th day of February, 1899, Montgomery M. McElwaine, of whose 
estate the défendant is administrator, filed in the district court of the 
United States for the district of Indiana his voluntary pétition in 
bankruptcy, and on the same day was adjudged by said court a 

bankrupt; that thereafter, on, to wit, the of , 1899, 

he filed in said court and said proceedlng in bankruptcy his pétition 
to be discharged, and such proceedings were had In said cause in 
bankruptcy that on the 31st day of May, 1899, he received from 
said court and the judge thereof a discharge from ail his debts and 
elaims which were provable against his estate, and which existed 
on the 16th day of February, 1899, and at the same time he received 
a certificate of discharge in bankruptcy in the ordinary form, a copy 
of which is filed with the answer. The défendant further allèges 
that the debts sued upon in this action were provable against the 
estate in bankruptcy of the décèdent, Montgomery M. McElwaine, 
and that the same hâve been fuUy discharged by said bankruptcy 
proceeding. To this paragraph of answer the plaintiff bas demurred, 
alleging that the same does not state facts sufiQcient to constitute 
a cause of défense. 

In the détermination of this demurrer the court must assume that 
every step in the bankruptcy proceeding prior to and at the time 
of the adjudication of discharge was in ail respects regular and in 
compliance with every requirement of the bankrupt act. It must 
therefore assume that notice was given to the individual and part- 
nership creditors of the bankrupt, and that an inventory of ail the 
bankrupt's individual property and of ail his bénéficiai interest, 
if any, in the firm of J. B. McElwaine & Co., were fully scheduled. 
There is some disagreement in the authorities as to whether a dis- 
charge of an individual partner releases him from liability uj)ou 
partnership debts. The great weight of authority is in favor of the 
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doctrine that thé discharge of a partner on his individual pétition 
opérâtes as a release alike from his individual and his partnership 
indebtedness. The cases which hold to the contrary seem to be 
based upon a misconception of the estent of the rights of a trus- 
tée over the bankrupt's estate, and as to the effect upon the flrm 
of the banlïruptcy of one of its members. The cases holding that 
a discharge granted to one member of a firm does not release him 
from partnership indebtedness, where he alone is adjudged a bank- 
rupt, proceed on the principle that the trustée could not acquire 
possession of and administer the assets of the firm. In so holding 
it seems to hâve been overlooked that the bankruptcy of one mem- 
ber is ipso facto a dissolution of the firm, and that, while the solvent 
partner would be allowed to administer the partnership assets, yet 
the trustée in bankruptcy is entitled to the bankrupt's share of the 
partnership assets after the payment of the partnership debts. The 
separate estate of the bankrupt partner, and his bénéficiai interest 
in the firm after the payment of firm debts, is to be administered by 
the trustée for the payment of the bankrupt's individual debts. The 
adjudication of one partner as a bankrupt brings within the juris- 
diction of the court his entire estate for administration, and if, after 
the payment of his individual debts out of his individual estate, any 
surplus remains, it will be applicable to the payment of flrm in- 
debtedness. For the purpose of reaching any such surplus, firm 
creditors may prove against the estate of the bankrupt partner. 
The most elaborate and exhaustive discussion of the subject under 
the bankrupt act of 1867 is found in the case of Wilkins v. Davis, 
15 N. B. E. 60, Fed. Cas. No. 17,664; and, in my opinion, the rea- 
soning in that case, as applied to the présent bankrupt act, clearly 
demonstrates that the discharge of one partner releases him from 
ail partnership indebtedness. The provision of section 5, par. "h," 
of the act of 1898, that where one member of a flrm, but not ail, 
becomes bankrupt, the partners not adjudged bankrupt shall wind 
up the business and account to the trustée for the bankrupt's share 
in the firm, although it introduces no new rule of law, does, how- 
ever, clearly show that ail the bankrupt's property — his individual 
assets as well as his bénéficiai interest in the partnership assets— 
passes to the trustée. As that section provides a means for reach- 
ing this bénéficiai interest, there would seem to be no reason for 
refusing a banlcrupt a discharge which will release him from his 
partnership liability on the ground that his partnership assets are 
not assigned to and controlled by his trustée, to be used for the 
benefit of the partnership creditors, because the trustée having a 
right to his bénéficiai interest in the partnership assets, and the 
bankrupt law providing a means for the collection of that interest, 
everything in which the partnership creditors might hâve a pecuniary 
interest passes to the trustée by virtue of the adjudication of the 
partner as a bankrupt. It would seem to be impossible to con- 
sider the provisions of section 5, par. "h," with the gênerai intent 
of the law to release a bankrupt from ail his indebtedness existing 
at the time of the commencement of the proceedings in bankruptcy, 
and especially with the provisions of section 16, providing that the 
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relèase of tlie bankrupt by a discharge shall not alter the lîabilitj 
of a partner of the bankrupt, without reaching the conclusion that 
one member of a flrm may be adjudged a bankrupt, that the partner- 
ship creditors may prove their claims against his estate, and that 
a discharge gramted to one member of a flrm releases him from ail 
partnership as well as individual indebtedness. And this resuit 
seems to be fortifled by section 5, par. "g," providing that the court 
may permit the proof of the claims of the partnership estate against 
the individual estate, and vice versa, and may marshal the assets 
of the partnership estate and the individual estate so as to prevent 
préférences and secure an équitable distribution of the property of 
the several estâtes. 

It is not necessary to détermine whether, as intimated in a num- 
ber of cases cited by counsel for the plaintifC, if objection had been 
made pending the bankruptcy proceeding on the ground that the 
other partner had not been made a party, the court would hâve or- 
dered that to be done, and, upon a failure to comply with such order, 
would hâve dismissed the proceeding or refused a discharge. The 
demurrer to the answer is overruled, to which the plaintiff excepta. 



In re HANSEN. 
(District Court, D. Oregon. February 12, 1901.) 

1. Bankhuptct — Revocation 'of Dischabqk — Geotjkds. 

A voluntary bankrupt some years before the flling of his pétition had 
taken possession of and Improved certain land withln the limits of a 
railroad grant, Intending to purchase from the rallroad company should 
It acquire the tftle. ïhe grant -was subsequently declared forfeited, and 
a homestead entry was filed on the land by a third person, which was un- 
successfully contested in the locaJ land office by the bankrupt, and the 
homestead clalmant took possession and seeded the land to crop. While 
the matter stood In thls position the bankrupt flled hls pétition, and in 
due course was discharged without objection. Under advice of his attor- 
ney, he did not schedule any interest In the land or crop, but the facts 
were fuUy stated to his trustée. Some months after his discharge the 
décision of the local land office was reversed on appeal, and the bank- 
rupt was held entltled, under the forfeiture act and Act Jan. 23, 1896 
(29 Stat. 4), to purchase the land from the United States by reason of 
his prior settlement and Improvement. Held, that there was no fraud in 
hls failure to schedule the land which would justify a revocation of his 
discharge; nor did he In faet hâve any transférable Interest therein which 
could hâve been made available for the beneflt of his creditors. 

%, Same— Knowledge of Facts by Trustée. 

Révocation of a discharge for alleged fraud which Is shown to hâve 
come to the knowledge of the petltiouer since the discharge was granted 
will not be allowed where the trustée had knowledge of ail the facts 
prior to the discharge, which knowledge is to be deemed that of the 
creditors whom he represents. 

In Bankruptcy. On pétition for revocation of bankrupt's dis- 
charge. 

B. J. Slater, for petitioning creditors. 
Stillman & Pierce, for bankrupt. 

BELLlLNGER, District Judge, T. D. and R. L. Oliver, îudgment 
creditors of Lars Hansen, bankrupt, hâve filed their pétition praying 
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ftat the order of discharge in this case be revoked and the case rein- 
stated. It is alleged that the petitioning creditors hâve a judgment 
rendered in their favor iû September, 1897, against the bankrupt for 
the sum of $661.53; that the bankrupt âled his pétition in bankruptcy 
on the 6th of November, 1899, and was granted his discharge in Jann- 
ary, 1900; that at the time he flled his pétition in bankruptcy he 
claimed to be the équitable owner of a certain tract of land in Ùma- 
tilla county, said équitable title being the right to purchase said 
land from the government of the United States under an act of 
congress approved September 29, 1890 ; that the bankrupt was then 
in possession of said land under license from the Northern Pacitic 
Radroad Company, and has been ever since the filing of his pétition, 
and is now, in possession of said land, claiming the right to pur- 
chase from the government under said act; that in the fall of 1899, 
vfhile in such possession, and prior to the filing of his pétition in 
bankruptcy, the petitioner was the owner of a crop of wheat upon 
the land, and was such owner of such crop of wheat at the time of 
the filing of said pétition; that the petitioner failed to list his own- 
er-ship of said land and said crop in his schedule of assets; that 
since the filing of his pétition and since his discharge he has caused 
said crop, consisting of about 4,000 bushels of wheat, to be har- 
vested; that the value of such wheat is about |2,000, and the right 
of the bankrupt in the land was of the value of about $1,000; that 
ail the property mentioned in the bankrupt's schedule has been 
exhausted in the administration of the estate, and the creditors, 
including thèse petitioners, hâve received no dividends from such es- 
tate. The petitioner dénies thèse allégations tending to show fraud 
on his part, and allèges as an answer to such allégations the follow- 
ing facts: That on about the 27th of March, 1889, he took posses- 
sion of the tract of land in question for the purpose of establishing 
a claim to purchase said land from the Northern Pacific Bailioad 
Company, should said railroad company acquire title thereto from 
the United States; that in April, 1898, one Anti Hannula made 
homestead entry for said land, and on June 21, 1898, the bankrupt, 
Hansen, flled his affidavit of contest; that on the 12th day of June, 
1899, such contest was decided adversely to the contestant, Hansen, 
in the office of the register and receiver of the land office at Lagrande, 
Or. (the land office deciding, in effect, that Hansen had not such 
a right to the tract in question as would defeat the homestead entry 
of Hannula), and Hansen's contest was dismissed; that thereupon 
Hannula, on about the 15th day of June, 1899, took possession of the 
premises, established his résidence thereon, and so continued in the 
actual occupation and possession of said premises uutil about the 
Ist of July, 1900, and was in such possession and occupation at the 
time Hansen filed his pétition in bankruptcy and at the time of the 
discharge of said bankrupt, ail of which facts were well known 
to the petitioning creditors ; that during the fall and winter of 1899 
and the winter and spring of 1900 Hannula seeded the land to wheat, 
and was in the actual control, ownership, and possession thereof 
until about the Ist day of July, 1900. 
Upon the issues thus presented a hearing was had, and the tes- 
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timony of witnesses heard. It appears that on the 17th day of May, 
1900, the commissioner of the gênerai land offlce reversed the déci- 
sion of tlie register and receiver, and dedided the contest against 
Hannula. The latter having appealed, the secretary of the interior 
sustained the décision of the commissioner, on the 16th of November, 
1900. It thus appears that during the time from November 6, 1899, 
when Hansen filed his pétition in bankruptcy, to February 16, 1900, 
when the order of discharge was entered, Hansen was ont of pos- 
session of the premises, which were in the occupancy of another 
claiming a right to the land, and that the décision adverse to Han- 
sen's contest, rendered on the 12th day of the preceding June, was 
in force, and so continued until the 17th of May following the dis- 
charge in bankruptcy. It further appears that Hansen informed 
his attorney in the bankruptcy proceedings of his relation to the 
land in question, and took his advice as to including such land in 
his schedule of assets, and that he was advised that he had no such 
right or interest in the land as would pass by assignment to his 
trustée, and as constituted an asset of his estate; that he also gave 
the trustée in bankruptcy full information in respect to the same 
matter; so that there was no fraud or concealment on his part in 
omitting from his schedule any référence to the tract in question, 
or to his pending contest in respect thereto. The holding in favor 
of Hansen by the secretary of the interior was not upon the ground 
that he was a licensee of the railroad company, but that at the date 
of the forfeiture act, as well as at that of Hannula's entry, the land 
in question was fenced and under cultivation by Hansen. Under 
this act, as amended by the act of January 23, 1896 (29 Stat. 4), the 
fencing, cultivation, or other improvement of lands by claimants 
entitles them to purchase from the United States. This right of 
purchase in Hansen was a personal right, and was not transférable. 
It was therefore not a property which the trustée cou'ld take, or of 
which the creditors bave been deprived by the adjudication in bank- 
ruptcy. 

Moreover, this pétition cornes too late. It is not claimed that 
any fraud has been perpetrated by Hansen upon the creditors, or 
that there has been any concealment by him in the premises. The 
trustée in bankruptcy représenta the creditors. He was fully in- 
formed of ail the facts in relation to Hansen's right. His informa- 
tion was that of the creditors, by whom he was selected. I am con- 
vinced that thèse creditors, knowing ail the facts, believed that 
Hansen had no right, in view of the adverse décision in the local 
land ofBce, to this tract of land; and they were willing, while the 
situation remained as it was, that Hansen should bave his discharge 
in bankruptcy. The reversai of the décision of the local land ofiSce 
by the commissioner and the secretary of the interior accounts for 
the pétition that has been filed. The application to set aside the 
discharge is denied. 
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DEESSEL et al. v. NOETH STATE LTJMBER CO., Limited. 
(District Court, E. D. North Carollna. March 11, 1901.) 

BANKRUPTCT — JtTKISDICTION OF PrOCEEDINGS— COBPORATIONS. 

A district court bas jurlsdlction ot proceedings in bankruptcy against 
a corporation which carries on tlie business for wlilcli it was Incorporated 
and has its property and assets entlrely within tlie district, notwithstand- 
Ing its incorporation in anottier state, and a provision in its articles of 
association that Its principal office staall be at a place named la sucb 
State. 

In Bankruptcy. On demurrer to pétition for want of jurisdiction, 

Graham & Graham, for petitioners. 

Guthrie & Guthrie and Manning & Fousliee, for respondent 

PUBNELL, District Judge. Pétition asking for the adjudication 
of the North State Lumber Company, Limited, allèges that said Com- 
pany is a corporation organized and existing under the laws of the 
state of Michigan as a co-partnership association, and has for the 
greater portion of six months next preceding the flling of the pétition 
had its principal place of business in this district, and for the greater 
portion of six months preceding the flling of the pétition resided in 
and had its domicile in Durham, N. G., and engaged in manufactur- 
ing, etc.; that petitioners hâve provable claims against such cor- 
poration amounting to more than |500; that such corporation is in- 
solvent, and has committed an act of bankruptcy by making and 
executing a gênerai assignment to Léo D. Heartt, trustée. Other 
matters stated in the pétition are not material to the question now 
under considération. Léo D. Heartt, trustée, upon the service of 
a subpœna and restraining order, entered a spécial appearance and 
plea to the jurisdiction of the court, setting eut in his answer the 
articles of co-partnership association recorded in the office of the 
register of deeds in and for the county of Wayne, state of Michigan, 
by which it appears that John R. Cockran, of New York City, Chas. 
F. Griffln, of New York, and James M. Phelps, of Détroit, Mich., 
constituted the parties subscribing to the stock of $100,000, and 
that the capital of such association consisted exclusively of real 
estate and timber rights valued at |100,000, located in Wake county, 
N. C; that th« business of the association was manufacturing and 
selling lumber, timber, and other forest products, etc.; that the 
principal office of said association was to be located and main- 
tained in Détroit, Mich., and such branch offices at such other points 
as might be found necessary; naming the parties above as officers 
of the corporation, and providing for a regular annual meeting of 
the members of the association at Détroit, Mich. On the retum 
day, at 9 a. m., the North State Lumber Company, Limited, by I. 
N. E. Allen, treasurer, and Edward A. Pierce, secretary, filed an 
answer admitting the inability of the said corporation to pay its 
debts, and its willingness to be adjudged bankrupt, and alleging 
that the assignment to Léo D. Heartt was obtained under duress 
by the bank for the benefit of which said assignment was made, 
and admitting each allégation in the pétition. On the same day, at 
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11:15 a. m., the hour at which the cause was set down for hearing, 
the said North State Lumber Company, Limited, by John R. Cock- 
ran, styling himself président or cliairman thereof, flled a demurrer 
to the jurisdiction of the court, and admitting certain allégations 
in the pétition not necessary now to consider. The question argued 
and to be determined on this hearing arises at the threshold of the 
case, to wit, has this court jurisdiction over the subject-matter ? 
It is a mistake to say that the act of 1898 was not intended to con- 
fer on the district court of the United States any jurisdiction in ad- 
dition to that possessed by other fédéral courts. It is essentially 
a différent and wider jurisdiction than that possessed by circuit 
courts, and is not dépendent on or determined by diversity of citi- 
zenship, as in suits in equity or actions at law in the circuit courts. 
General principles apply, and govern this jurisdiction in many re- 
spects, but the jurisdiction of both courts, being statutory, must be 
determined by the différent statutes conferring jurisdiction. The 
question argued that a corporation is a citizen of the state which 
created it is too well established to require a citation of authority, 
and, if the jurisdiction was dépendent alone on the citizenship of 
the alleged bankrupt, this court would hâve no hesitancy in dis- 
missing the pétition. The corporate entity of the alleged bankrupt 
is conceded by ail parties. Thèse questions may, then, be put out 
of considération. It is the jurisdiction of the district court as a court 
of bankruptcy which is questioned and must be determined, and foi 
this the statute must be looked to. 

Section 1 of the bankruptcy act deflnes "corporations" to mean 
"ail bodies having any of the powers and privilèges of private cor- 
porations not possessed by individuals or partnerships, and shall in- 
clude limited or other partnership associations organized under laws 
making the capital subscribed alone responsible for the debts of the 
association" ; and subdivision 19 of the same section, " 'persons' shall 
include corporations, except where otherwise specified," etc. Sec- 
tion 2 of the bankruptcy act, in deflning jurisdiction of the courts of 
bankruptcy, provides: "May adjudge persons (corporations) bank- 
rupts who hâve had their principal place of business, resided, or had 
their domicile within their respective territorial jurisdictions for 
the preceding six months or the greater portion thereof, or who 
do not hâve their principal place of business, réside, or hâve their 
domicile within the United States, but who hâve property within 
their jurisdiction, or who hâve been adjudged bankrupts by courts 
of compétent jurisdiction without the United States and hâve prop- 
erty within their jurisdictions." This section is more explicit and 
comprehensive than like provisions in former bankruptcy laws. The 
jurisdiction is not dépendent alone on résidence, principal place of 
business, or domicile, but upon either or ail three. A proce«ding 
in bankruptcy partakes both of a proceeding in rem against the es- 
tate and a proceeding in personam against the bankrupt. The court 
of bankruptcy acquires jurisdiction of the former upon the filing 
of a pétition in an involuntary proceeding, but of the bankrupt not 
until the adjudication. If the adjudication is refused, the jurisdic- 
tion of the estate fails and terminâtes; the pétition is dismissed, 
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with coats aad damages, if damages are found. WMle it is stated 
in the articles of association tliat tlie home office of the corpora- 
tion shall be at Détroit, Mich., it is shown by the same articles 
tliat the principal place of business, ail the assets of the corpora- 
tion, manufacturing plant, and business office were located at Dur- 
ham, in the Eastem district of North Carolina. The corporation 
has no assets, as it appears, even amounting to a seal, in any other 
place, exeept Durham, N. C, where the seal was affixed to the gên- 
erai assignment complained of, and the adjoining county of Wake, 
N. 0., where the timber rights are located, — ail within this district. 
It would be an anomalous construction of the law, and defeat one 
of the purposes of the bankruptcy act, to hold that by the mère as- 
sertion in the articles of association a corporation can flx its prin- 
cipal office in one state or district, when in fact ail of its property 
is located and its business transacted in a distant district, and thus 
escape the jurisdiction of the courts of both districts. This would 
be to open wide the doors for fraud, which could hâve never been 
intended by the congress of the United States; but, as held by 
Judge Brown, of the Southern district of New York, in Ee Marine 
Machine & Conveyor Co. CD. G.) 91 Fed. 630, 1 Am. Bankr. R. 421, 
the principal place of business fixes the jurisdiction of the courts 
of bankruptcy. This holding is strengthened when the assets are ail 
within the same jurisdiction with the principal place of business. 
Under the circumstances in this case as stated, the principal place 
of business of the alleged bankrupt corporation is held to be in the 
Eastern district of North Carolina. The demurrer and the pleas to 
the jurisdiction are overruled. This court has and will retain juris- 
diction of the subject-matter. That the assignment set out in the 
pétition and admitted in the answer is an act of bankruptcy, within 
the meaning of the statute, is too well settled to cause any hesitancy 
in so declaring. George M. West Co. v. Lea, 174 U. S. 590, 19 Sup. 
et. 836, 43 L. Ed. 1098. 

The restraining order will therefore be continued in f ull force until 
the further order of this court. The demurrer is overruled, and at- 
torneys for petitioners notified to proceed, if so advised, to furnish 
proof or take dépositions on the issues of fact raised by the plead- 
ings; and this cause is held for further hearing. 



BENZIGER et al. r. UNITED STATES. 
(Circuit Court, S. D. New York. December 22, 1900.) 

C0STOMS DUTIES— RBLIGIODS FiGTJIlES. 

Certain figures five feet six inehes In height, representing rellglous 
subjects, and scènes in the life of the Savlour, composed of pulverized 
stone, cernent, plaster of Paris, and other materlals, and colored and 
otherwise decorated, were properly assessed for duty under Act July 
24, 1897, pars. 97, 450, at 45 per cent, and 35 per cent, ad valorem, as 
manufactures of plaster of Paris net speeially provided for, or as articles 
and wares composed wholly or in chief value of earthy or minerai sub- 
stances not speeially provided for; and were not exempt from duty, under 
paragraph 649 of said act, as casts of sculpture imported in good faith 
for the use of a society incorporated for religious purposes. 

107 F.— 17 
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Appeal by the Importera from a Décision of the Board of United 
States General Appraisers. 

W. Wickham Smith, for importer». 
Chas. D. Baker, Asst. U. S. Atty. 

TOWNSEND, District Judge. On March 25, 1899, Benziger Bros, 
imported into the port of New York certain figures in lie round 
five feet six inches in height, representing the Saviour, St. Anthony 
of Padua, and other religions subjects, and certain bas reliefs repre- 
senting scènes in the life-of the Saviour and known as "Stations of 
the Cross." Thèse objects are composed of pulverized stone, ce- 
rnent, plaster of Paris, terra cotta, and other materials, and are col- 
ored and otherwise decorated. They were assessed for duty at 35 
per cent, and 45 per cent, ad valorem, under the provisions of para- 
graphs 450 and 97 of the act of July 24, 1897, as "manufactures of 
plaster of Paris not specially provided for," or as "articles and wares 
composed wholly or in chief value of earthy or minerai substances 
not specially provided for." The importers protested, claiming that 
the merchandise was exempt from duty as "casts of sculpture im- 
ported in good faith for the use of a society incorporated for religions 
purposes," under paragraph 649 of said act. Thèse objects are pro- 
duced in the foUowing manner, as stated by the board: 

"ïhe clay model of the subject, of desired size, is covered by a woi'kman 
with a eoating some two inches thlck of plaster of Paris. When this coat- 
Ing bas 'set' or hardened sufflciently, the clay figure Insidè is broken up and 
removed, and a plaster of Paris mold thereof is thus obtalned. Plaster Is 
then carefully forced into this mold, and when dry is taken ont in the form 
of the original clay figure. This plaster flgiire, after having been carefully 
gone over by an artist or skilled workman to cure any defects in the molding, 
Is in tum thoroughly covered with specially prepared plaster for the final 
mold. This is made in sections, whlch, when dry, are removed, and together 
form a perfeet mold, and this composite mold becomes the manufacturer's 
substitute for the artist's clay or plaster cast model, from which he (the 
manufacturer) produces his molded statues in unlimited numbers. In the 
molding process the several sections of the mold are In tum laid with the 
concave side upward, and having a lining of 'carton pierre,' one-half inch or 
more in thickness, carefully laid and pressed into them by the molder's hands 
with the aid of suitable tools, The extended arms, Angers, and other slender 
parts are strengthened by pièces of iron wire laid in the 'carton pierre,' 
which is then lined either with heavy paper or coarse-woven vegetable flber 
cloth secured with glue. After the "carton pierre' bas dried sufiiciently, the 
several sections of the mold are removed, and their contents joined together 
around a framework of wood, and a figure is thus formed, the counterpart 
of the original model. The statue then goes to a skilled workman, called a 
'finisher,' who, with knife or other instrument, removes any roughness result- 
Ing from the joining of the sections, cures any other defects in the molding, 
and smoothes it down generally. It is then passed to the painter and deco- 
rator, who complètes it in the style desired." 

The évidence as to whether thèse figures, as originally molded or 
cast, were or were not casts of sculpture, is conflicting. In their 
présent condition they are not so known commercially, or to the 
profession of sculptors generally. In the technical or professional 
sensé, a cast of sculpture is one taken from an original création in 
clay as part of the process of making the completed statue in bronze 
or marble. In a broader sensé, the term embraces casts from sculp- 
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tured objecta in marble or bronze, whicli reproduce tlie original ob- 
jects. Thèse objecta Mve been cast or molded, as above explained, 
from a sculptured object, using tbe tenn "sculptured" in its broad- 
est sensé. The provisions of paragraph 649 of said act of Julj 24, 
1897, are as follows: 

"649. Regalla and gems, statuary, and spécimens or easts of sculpture, 
where speclally Imported in good falth for the use and by order of any 
Society incorporated or establlshed solely for religious, philosophical, educa- 
tional, sclentilic or literary purposes, or for the encouragement of the fine 
arts, or for the use and by order of any collège, academy, school, or seminary 
of learning in the United States, or any state or public library, and not for 
sale." 

It seems as though congress must liave intended by the term "casts 
of sculpture" such copies of artistic statuary or other sculpture cast 
in materials such as plaster of Paris as are adapted, for example, 
for educational institutions, whether intended to be thereafter used 
as a part of the process of making the statue or not. It cannot 
bave been the intention of congress, however, by said provision to 
permit our churches, collèges, and historical societies to import free 
of duty their whole interior décorations in the plastic art under the 
guise of casts of sculpture. 

Counsel for the importers contends that, inasmucli as thèse ar- 
ticles are cast, and are copies of sculptured objects, they are, in 
fact, casts of sculpture, and that, as no trade désignation is in- 
volved, the testimony of professional sculptors is inadmissible to 
show the meaning of said term. But in this case the peculiar phrase- 
ology of the statute requires that the court should inquire as to the 
classes of articles included under the broad term "casts of sculpture," 
in order to détermine which would be appropriate for such importa- 
tions for religious or literary societies. In its broadest sensé "casts 
of sculpture" might be so perverted as to embrace, for example, an 
India-rubber doll. It is not necessary, however, in the disposition 
of this case to détermine whether such objects, if imported in their 
crude state, would be free of duty under said paragraph. They hâve 
been advanced by the skill of the artist from a mère manufacture 
from composition to a completed décorative object. Not only hâve 
the flgures themselves been elaborately painted and gilded, but in 
two of the exhibits original paintings hâve been made, showing 
sky and clouds, temples, arches, and other décorations entirely inde- 
pendent of the figure itself. To one of the exhibits there bas also 
been added a pièce of twine simulating the rope used by soldiers 
in their infliction of tortures upon the Saviour. The faces hâve 
been so painted as to suggest the sentiments of the actors, and paint 
simulating drops of blood bas been applied to the forehead of the 
figure of the Saviour. Such objects are not "casts of sculpture." 
The décision of the board of gênerai appraisers is aflSrmed. 
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tlNITBD STATES ▼. HENSBL et al. 

HENSEL et al. V. UNITED STATES. 

(Circuit Court, S. D. New York. January 3, 1901.) 

Nos. 2,782, 2,792. 

OuBTOHS Dtjtibs— Crcdb Dkug. 

A compound used exclusively to malie caffelne, conslstlng of aijout 90 
per cent, tea sweeplngs with slack lime and asafetida, tlie tea leaves not 
belng ground or powdered, and in tact diminlslied in value by the addi- 
tions, is not dutiable under section 6 of the tariff act of 1897, as a non- 
enumerated manufactured article, nor under paragrapb 20, as a drug ad- 
vanced in value or condition, but is entitled to free entry, under para- 
graph 548, as a crude drug. 

Cross Appeals from a Décision of the Board of United States Gen- 
eral Appraisers. 

D. Frank Lloyd, Asst. U. S. Atty. 
Albert Comstock, for the importera. 

TOWNSEND, District Judge. The merchandise !n question con- 
sists of a mixture of about 90 per cent, tea sweepings with slack lime 
and asafetida. It was classified for duty by the collecter as a non- 
enumerated manufactured article, at 20 per cent., under section 6, 
Act July 24, 1897. The importers protested, claiming it to be ex- 
empt from duty as a crude drug, under paragraph 548, or as a crude 
vegetable substance, under paragraph 617, or to be dutiable as an un- 
manufactured nonenumerated article, at 10 per cent., under section 
6, or as a drug advanced in value or condition, at one-fourth of one 
cent per pound and 10 per cent, ad valorem, under jxaragraph 20 of 
said act. The board of gênerai appraisers sustained the claim of the 
importers that the merchandise was a drug, but held that it bad been 
advanced in value or condition, and both sides appeal from said dé- 
cision. 

This compound is exclusively used for the purpose of making caf- 
feine, and in that sensé it is a drug. The lime and asafetida hâve 
been mixed with the tea sweepings in order to remove the mer- 
chandise from the commercial classification of tea, so as to avoid the 
prohibition of the act for preventing adultération of tea. The im- 
porters, however, acting on the advice of counsel, assume that having 
thus denied it to be tea for tbe purpose of avoiding the opération of 
said act, they hâve waived the right to claim that it is tea for tariff 
purposes. It is unnecessary to décide whether this mixed product is 
free as tea, under paragraph 679, or as a vegetable substance, under 
paragraph 617, or as a crude drug not advanced. That it is a drug 
is found by the board of appraisers upon the évidence, and I think T 
am bound by their finding thereon. The f urther flnding, that it has 
been advanced in condition or value, is not only unsupported by, but 
is contrary to, the évidence. The tea leaves hâve not been ground or 
powdered or subjected to any process of manufacture, and they hâve 
been diminished in value by the intermixture of the lime and asafeti- 
da. The merchandise is entitled to free entry, and the décision of 
the board of gênerai appraisers is reversed. 
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TRAIN et al. V, UNITED STATES. 

(Circuit Court, S. D. New York. December 28, 1900.) 

No. 2,929. 

CosTOMS DuTiEs— Old Gdnnt Cloth. 

Old gunny cloth or cotton bagging, formerly used for coverlng cotton 
baies in ragged, dirty, and partly rotten pièces, to be used cliiefly as 
paper stock for making Manilla paper only, is dutiable under Tariff Aet 
1897, par. 463, as waste, not specially provided for, at 10 per cent, ad 
valorem; It being shown that, besides being used for the making of paper, 
great quantities of it are used for patching cotton baies and for conver- 
sion into yarns or for making jute shoddy. 

Appeal bj the importera from a Décision of the Board of Unit- 
ed States General Appraisers. 

Albert Comstock, for importera. 
D. Frank Lloyd, Asst. U. S. Atty. 

TOWNSEND, District Judge. Paragraph 632 of the free list of the 
tariff act of 1897 is as follows: 

"632. Paper stock, crude, of every description, including ail grasses, fibers, 
rags (otber than wool), waste, including jute waste, shavings, clippings, old 
paper, rope ends, waste rope, and waste bagging, including old gunny cloth 
and old gunny bags, fit only to be converted into paper." 

The merchandise herein is old gunny cloth or cotton bagging, 
which, having been used for covering cotton baies, bas been removed, 
and in ragged, dirty, and partly rotten pièces bas been imported into 
this country in 500-pound baies, to be chiefly used as paper stock for 
making Manilla paper only. The importer, therefore, contended that 
this merchandise was free, under said paragraph 632. The board of 
gênerai appraisers, in a careful and exhaustive décision, overruled the 
classification of the merchandise by the collector as "bagging for cot- 
ton, gunny cloth, • * • guitable for covering cotton," under par- 
agraph 344 of said tariff act of 1897, and held that it was dutiable, 
under paragraph 463 of said act, as 'Vaste, not specially provided 
for," at 10 per cent, ad valorem. The grounds of contention herein 
hâve been exhaustively presented by testimony and arguments. The 
board of gênerai appraisers bas found that "the merchandise consists 
of old gunny bags or waste bagging, made of jute, used chiefly for pa- 
per stock." The case is complicated by the fact that the pièces of 
gunny cloth differ so greatly in size that, while the larger ones would 
be suitable for covering cotton and might properly bave been included 
under paragraph 344, the smaller pièces are not fit for such purpose. 
There is no évidence to show in what proportions the différent sized 
pièces are found, except in the gênerai statement that the average 
size is about a square yard. Cotton baies vary in size, being gen- 
erally 5 feet long and from 2^ to 1^ feet in lieight and width. In 
thèse circumstances, I think the material of which thèse baies as a 
whole are composed is not suitable for covering cotton, although it is 
suitable to be used for patching on cotton baies. On behalf of the 
importer, it is shown that for more than 20 years the article has been 
designated for free entry by name, character, and use; that, if the 
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construction adopted by the board as to its fltness for paper stock be 
adopted, it will practically nullify the efEect of nearly ail the para- 
graph as applied to various classes of waste; that the uses of this 
merchandise, other than for conversion into paper, are not over 5 per 
cent, of the total use, and that some of thèse uses are for purposes 
of adultération; and therefore it is strenuously argued, inter alia, 
that this does not show a commercial ûtness for other purposes, and 
that the fair meaning of "fit only to be converted into paper" means 
only when of such sorts as are fit to be converted into paper. On the 
other hand, it appeara that the probable reason -why this article has 
always been admitted to f ree entry was either because it had not been 
previously so extensively used for purposes other than making paper, 
or because the offlcers of the government had not become aware of 
such other uses. In any event, it now appears that, in addition to 
the use for patching cotton baies and for conversion into yarns to 
adulterate goods or make shoddy, — uses which perhaps need not be 
hère considered, — the merchandise is also used for making mattresses 
and sweat pads for horses, for lining cheap coats, and for reconver- 
sion into bagging for covering cotton, and that the longer pièces are 
used for covering cotton baies, and the shorter pièces for making what 
is known as "plumbers' oakum," a commercial article employed in 
stopping leaks in water pipes. Over 1,500 tons of this bagging is 
annually used for this latter purpose. If, therefore, there be excluded 
from considération the use of great quantifies of this merchandise for 
patching cotton baies, for conversion into yarn to make cheap horse 
blankets and cheap carpets, and for making jute shoddy and mat- 
tresses, the fact still remains that this waste is fit for, and is sub- 
stantially commercially used in, making new bagging, plumbers' 
oakum, sweat pads, horse collars, and other articles. In thèse cir- 
cumstances, I concur in the opinion of the board of gênerai appraisers, 
that the practical uses of the goods for purposes of manufacture, other 
than conversion into paper, are so relatively substantial and signifi- 
cant as to take the goods ont of their former classification. That cer- 
tain factories buy large quantifies in each year, and use the same in 
the manufacture of a commercial article, seems to conclusively estab- 
lish the fitness for that purpose, and that it is used for several such 
purposes seems to négative the contention that it is fit only for use as 
paper stock. The evils attendant npon the classification of this mer- 
chandise for duty which hâve been forcibly presented by counsel for 
the importers cannot be remedied by judicial législation, but only 
by the législative branch of the government. Inasmuch, therefore, 
as this merchandise is a waste, and is no longer "fit only for paper 
stock," it properly falls under the classification of "waste, not spe- 
cially provided for." The décision of the board of gênerai appraisers 
is therefore afBrmed. 
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KBEN STJTTERLE CO-, Limited, V. UNITED STATES. 

(Circuit Court, S. D. New York. Deceœber 21, 1900.) 

No. 2,163. 

CcsTOMs DuTiBS— Cape Angora Skins. 

Skins from Cape of Good Hope, taken from goats whlch are a cross 
between Cape of Good Hope and Angora goats, and commercially known 
as "Cape Angoras," imported with the hair attached, which hair Is only 
used for mlxing with mortar and Is comparatively valueless, are improp- 
erly assessed under Act Oct. 1, 1890, as class 2 mohair, but are free, 
tinder paragraph 605 of saJd act, as skins. 

Appeal by the Importera from a Décision of the Board of United 
States General Appraisers. . 

Albert Comstock, for appellants. 
D. Frank Lloyd, Asst. U. S. Atty. 

TOWNSEND, District Judge. The merchandise in question com- 
prises skins from the Cape of Good Hope, taken from goats which are 
a cross between Cape of Good Hope and Persian or Turkish Angora 
goats, and are commercially known as Cape bastard skins, or mixed 
or Cape Angoras. They were imported with the hair attached, and 
duty was assessed thereon at 12 cents per pound, under paragraph 384 
of the act of October 1, 1890, as class 2 mohair. The importera pro- 
tested, contending that they are free, under the provisions of para- 
graph 605 of said act, as skins. Said paragraph is as follows: 

"(605) Hldes, raw or uncured, whether dry, salted, or pickled. Angora goat- 
skins, raw, without the wool, unmanufaetured, asses' skins, raw or unmanu- 
factured, and skins, except sheep-skins with the wool on." 

The first contention of counsel for the government is as to the 
sufficiency of the samples in évidence. It is unnecessary, however, to 
eonsider this contention, because it satisfactorily appears that the 
skins in question were not Angora goatskins at ail, and that the cov- 
ering thereof was neither wool nor hair of the character of the hair 
of the Angora goat, but was a coarser hair, not suitable for spinning 
or for any of the purposes for which wool or Angora goat hair is used. 
The évidence shows that the hair in this case is only used for mixing 
with mortar, and is comparatively valueless. Alï the commercial 
witnesses agrée that thèse skins are not suflSciently close to those of 
the true Angora goat from Persia or Turkey as to come within the 
class known as Angora goatskins. There is no provision for duty 
on hair when thus naturally a part of the imported goatskin. While 
crossing the Angora goat with the Cape goat improves the quality of 
the goatskin, the hair of the cross breed does not hâve the woolly 
quality which gives value to that of the Angora goat. Inasmuch, 
therefore, as skins other than Angora goatskins without the wool are 
free under the provisions of paragraph 605 of said act, the décision of 
the board of gênerai appraisers should be reversed. 
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KESSLER et al. t. TJNITBD STATES. 

(Circuit Court, 8. D. New York. December 21, 1900.) 

No. 2,963. 
CuSTOMS DuTiEs— Olive Nutb. 

Ground olive nuts are improperly classifled for duty as drugs, siach as 
iHits not edible, advanced in value by grinding, "one-fourth of one cent 
per pound and ten per centum ad valorem," under Act July 24, 1897, 
par. 20. 

Appeal by the Importera from a Décision of the Board of United 
States General Appraisers. 

W. Wickham Smith, for appellants. 
Henry C. Platt, Asst. U. S. Atty. 

TOWNSEND, District Judge. The mercTiandise in question is 
ground olive nuts, assessed for duty as "drugs, such as * * * 
nuts," etc., "* * * not edible, * • • advanced in value or 
condition by grinding, ♦ ♦ * one-fourth of one cent per pound 
and ten per centum ad valorem," under the provisions of paragraph 
20 of the act of July 24, 1897. The importers protested, claiming that 
they were dutiable at 20 per cent., under section 6 of said act, as a 
"non-enumerated article, wholly or partly manufactured." This case 
is complicated by contrary contentions of the importers in différent 
cases, by références of the board to évidence taken in former cases, 
and by their antagonistic findings therein, as well as by contradictory 
décisions of the courts, and by changes in the phraseology of the acts. 
There is no évidence as to the purpose for which this merchandise is 
used. The board originally found, as a fact, that they were not 
drugs. Then, in view of the décision of Judge Wheeler in Haulen- 
beck V. U. S. (0. C.) 84 Fed. 148, they in a later case reversed their 
former décision. It does not seem necessary to discuss the conflict- 
ing constructions of the similar paragraph (24) of the statute of 1890 
adopted by the courts in the Second and Third circuits, as shown by 
the opinions in Re Kraft (O. C.) 53 Fed. 1016, and in Shaw v. Prior 
(C. C.) 68 Fed. 421. It would seem that Judge Wheeler followed the 
construction in Shaw v. Prior, and held that as thèse were nuts, and 
not edible, they were dutiable under said paragraph 24 of the act of 
1890, irrespeetive of the question whether they were drugs or not. In 
the act of 1897, however, congress has inserted the words "which 
are drugs," thus removing ail doubt as to the construction of the stat- 
ute. In thèse circumstances, the board, although they found that the 
article was not a drug, seem to bave decided this case upon the con- 
struction adopted by Judge Wheeler under the act of 1890, which con- 
struction is not possible under the altered phraseology of the act of 
1897. The décision of the board of gênerai appraisers is therefore 
reveraed. 
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McGIBBON et al. v. UNITED STATES. 
(Circuit Court, S. D. New York. December 18, 1900.) 

No. 2,544. 

C08TOMS Ddtibs — Tapkstbies. 

Articles known as "tapestrles," and net commerclally known as plie 
fabrics," though a portion thereof bas a pile surface, are improperly 
assessed for duty as "pile fabrics," at $1.50 per pound, under Act 1894, 
par. 299, but are wlthln the provisions of paragraph 302 of said act. 

Appeal by the Importers from a Décision of the Board of United 
States G-eneral Appraisers. 

Everit Brown, for importers. 

Charles D. Baker, Asst. U. S. Atty., for the United States. 

TOWÎTSEND, District Judge. The merchandise in question is a 
manufacture of silk and cotton, silk component material of chief 
value, which was within the provisions of paragraph 302 of the act 
of 1894, but was classifled for duty as "pile fabrics," at $1.50 per 
pound, under paragraph 299 of said act. Thèse articles are knov^n as 
"tapestries," and are not commercially known as "pile fabrics." In 
fact, they are fabrics made of cotton and silk; a certain portion there- 
of, namely, about one-half, having a pile surface. Inasmuch as 
the fabric as a whole is not substantially a pile fabric, and is not com- 
mercially known as such, the fact that a portion thereof has a pile 
surface is not sufiScient to constitute it a pile fabric. The décision of 
the board of gênerai appraisers is therefore reversed. 



VANDEGRIFT y. UNITED STATES. 
(Circuit Court, S. D. New York. December 20, 1900.) 

No. 2,735. 

CuBTOMs DuTiEs— Red Pigment. 

A red pigment imported to be used as a color and Aller, found by the 
appraisers not to be an oehery earth, and not commercially known as 
an ochre, was properly assessed for duty as a color, at 25 per cent, ad 
valorem, under Act Aug. 27, 1894, par. 48. 

Appeal by the Importers from a Décision of the Board of United 
States General Appraisers. 

Howard T. Walden, for importera. 
Henry C. Platt, Asst. U. S. Atty. 

TOWNSEND, District Judge. Upon conflicting testimony, the 
board of gênerai appraisers has found that the merchandise in ques- 
tion is a red pigment, imported to be used as a color and filler, is a 
hématite ore, is uot in fact an oehery earth, is not commercially 
known as an ochre, and is a color, and therefore was properly as- 
sessed for duty as a color, at 25 per cent, ad valorem, under the pro- 
visions of paragraph 48 of the act of August 27, 1894. The importer 
claims that it is exempt from duty as an ochre, under paragraph 566 
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of said act. The single question is whether the board bas found that 
this merchandise was net ochre in fact. While it lias not so found 
in express terms, it has found that it is not an ochery earth, and 
there is no testimony in the case that there is any différence between 
ochre and ochery earth. Furthermore, while there is no satisfactory 
or sufScient évidence to the effect that this article is an ochre, there 
is much testimony that it is an oxide of iron, and not a red ochre, and 
some testimony that it has been ground, and prepared so as to be 
used as a color. In thèse circumstances, I feel bound by the finding 
of the board of gênerai appraisers, and their décision is therefore 
afflnned. 



EUSSMAN et al. v. UNITED STATES. 

(Circuit Court, S. D. New York. December 21, 1900.) 

No. 2,794. 
Cdstoms Ddties— Dentifrice. 

A dentifrice Is properly assessed for duty under Act 1897, par. 2, as a 
toUet préparation In whlch alcohol Is used, at 60 cents a pound, and 45 per 
cent, ad valorem. 

Appeal by the Importers from a Décision of the Board of United 
States General Appraisers. 

Stephen G. Clarke, for Importera. 
Ohas. D. Balcer, Asst. U. S. Atty. 

TOWNSEND, District Judge. The merchandise în question is a 
dentifrice. Congress prior to 1897 had always included dentifrices in 
the same paragraph with the term "toilet préparations." In the act 
of 1897 it used the term "toilet préparations" as a class to cover the 
varions other articles, such as dentifrices, vrhich had been speciflcally 
enumerated in prior tariff acts. The merchandise herein was as- 
sessed for duty, under paragraph 2 of said act, as a "toilet prépara- 
tion in which alcohol is used," at 60 cents a pound and 45 per cent, 
ad valorem; and the importer protested, claiming that it was dutia- 
ble at 55 cents per pound, as a "médicinal préparation in which alcohol 
is used," under the provisions of paragraph 67 of said act. While the 
évidence is insufficient to show that this is in fact a médicinal prép- 
aration, it abundantly supports the finding of the board that it is a 
toilet préparation; and their décision aifirming the classification of 
the coUector of customs is therefore afiSrmed. 



DAVIBS et al. v. UNITED STATES. 

(Circuit Court, S. D. New York. December 21, 1900.) 

No. 2,780. 
Customs Dutiks— Whips. 

HoUy whips, kept for sale by carriage men and hardware men, are 
Improperly classlfied for duty as "saddlery" under Act July 24, 1897, par. 
447, but are dutiable under paragraph 208 of said act as manufactures of 
which wood is the component material of chief value, not specially pro- 
Tlded for. 
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Appeal by the Importera from a Décision of the Board of United 
States General Appraisers. 

Howard T. Walden, for importerg. 
Henry C. Platt, Asst. U, S. Atty. 

TOWNSEND, District Judge. The mercliandise in question com- 
prises carriage whips. The coUector of customs classifled them for 
duty as "saddlery," at 45 per cent, ad valorem, under paragraph 447 
of the act of July 24, 1897. The importer protested, claiming that 
they were dutiable as "manufactures of which wood is the component 
material of chief value, net specially provided for," at 35 per cent, ad 
valorem, under the provisions of paragraph 208 of said act. The only 
testimony in the case is that of the importer, which is to the effect 
that the component material of chief value is the English holly, of 
which the whips are chiefly made; that they are not part of the har- 
ness, but are ordinary carriage whips, and as such are part of the 
carriage flxtures; and that they are ordinarily kept for sale by car- 
riage men and hardware men. There is, therefore, nothing to support 
the flndings of the board that thèse whips are saddlery, except in so 
far as it is a matter of common knowledge that carriage whips are 
kept in saddlers' shops. They are sold quite as much by carriage 
makers. They are made to be used in a carriage, and not in connec- 
tion with a saddle; and they are not saddlery, because they hâve no 
more connection with the saddle and hamess than bas the wagon 
itself. The décision of the board of gênerai appraisers is reversed. 



STEWART, HOWB & MAY CO. v. UNITED STATES. 

(Circuit Court, S. D. New York. December 20, ISOO.) 

No. 2,895. 

Cdstoms DtJTiBS— Veltkt CORDOnOY. 

A pile fabrle commercially known as "velvet corduroy" Is properly 
assessed for duty at 18 cents per yard and 25 par cent, ad valorem as a 
"corduroy, composed of cotton or other vegetable fiber, weigliing seven 
ounces or over per square yard," under Act 1897, par. 315. 

Appeal by the Importera from a Décision of the Board of United 
States General Appraisers. 

Alexander P. Ketchum, for importera. 
Chas. D. Baker, Asst. U, S. Atty. 

TOWNSEND, District Judge. The merchandise in question is a 
pile fabric commercially known as "velvet cords" or "velvet cordu- 
roys." It was assessed for duty at 18 cents per square yard and 25 
per cent, ad valorem, as a "corduroy, composed of cotton or other 
vegetable fiber, weighing seven ounces or over per square yard," un- 
der the ârst proviso of paragraph 315 of the act of 1897. The im- 
porter protests, claiming that it is dutiable as a "dyed pile fabric," 
at 12 cents per square yard and 25 per cent, ad valorem, under the flrst 
section of said paragraph. The board of gênerai appraisers has found 
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that, while thèse goods are known as "velvet cords" or "corded 
velvets," they are but a species of corduroys, possessing ail the essen- 
tlal characteristics thereof ; such pile fabrics being only a finer quality 
of corduroys, with smaller corda. The counsel for the importer con- 
tends that the terms "corded velvet" or "cords" are generic terms, of 
which corduroy is a species, and that thèse goods are distinguished 
from the ordinary corduroy by the facts that they are made on a dif- 
férent kind of loom, by a différent class of manufacturers, for a différ- 
ent purpose, and are to be used by women, rather than by men, and 
differ in width and weight from the goods known as "corduroys." 
On the other hand, it appears that thèse goods are made in substan- 
tially the same way, and of the same materials, and that the différ- 
ences are largely différences in quality and weight. It further ap- 
pears that there is no commercial désignation of thèse goods which 
would take them out of the class of corduroys, and several of the 
witnesses say that they are commercially classed and are generally 
known as "corduroys," and that they are corduroys in fact, and noth- 
ing else. After a carefui examination of the évidence, and considéra- 
tion of the forcible arguments of counsel, I am satisfied that the 
weight of évidence supports the conclusions reached by the board of 
gênerai appraisers, and that their décision should be afflrmed. 



UNITED STATES v. McCLUBE. 
(District Court, D. Vermont. Febrnary 13, 1901.) 

1. Ceiminal Law— Trial— Motion in Arrbst— Insuppiciency of Indictmbnt. 

Judgment wlU not be arrested on motion for insufficiency of the indict- 
ment if any one of the counts therein is good. 

2. National Banks— Misapplioation of Fukds— Indictment of Accbssort — 

supficiency. 

A count in an indictment for aiding the misapplication of national bank 
funds in violation of Kev. St. g 5209, with ample allégations of fraudulent 
Intent and purpose, distinctly charged embezzlement by the cashier of a 
national banlf on many différent days and times between May 24, 1897, 
and Mareh 34, 1900, for the benefit and gain of défendant, by a pre- 
tended discount of paper contrary to the express direction of the direct- 
ors, whereby défendant obtained Ç140,000 of its moneys and funds, and 
eonverted the same to his own use. Èeld good on a motion in arrest, in 
vlew of section 1024, declaring the form of an Indictment to be immate- 
rial, provlded the substance is there; the word "embezzlement," as used 
therein, showing a misapplication by the cashier of the property in his 
officiai possession, within the meaning of the statute, and the punishment 
prescribed being not so much for each olïense, but so much for every 
offlcer or agent who commits such offenses, and every person who aids 
or abats, Irrespective of the number of tlmes. 

At Law. 

James L. Martin, Dist. Atty., and T. W. Moloney, for the United 
States. 

Senaca Haselton, Orion M. Barber, and James A. Merrill, for re- 
spondent. 

WHEELEE, District Judge. The respondent has been tried upon 
an indictment of 10 counts, found under section 5209, Rev. St. U. S., 
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for aiding and abetting Charles W. Mussey, cashier of the Merchants' 
National Bank, in wrecking that institution, and now, after verdict 
of guilty, has moved in arrest of judgment for insnfflciency of the in- 
dictment. Although judgment on a gênerai verdict on a déclara- 
tion of several counts will on motion be arrested if any of them are 
bad, it will not be in a criminal case if any one is good. Claassen 
V. U. S., 142 U. S. 140, 12 Sup. Ct. 169, 35 L. Ed. 966. This statute 
provides that: 

"Every président, director, cashier, clerlî, teller, or agent of any association, 
who embezzles, abstracts, or willfully misapplies any of the moneys, funds, 
or crédits of the association," or who without authority puts in circulation the 
notes, or without authority Issues or assigna certain obligations, "or who 
makes any false entry in any book, report or statement of the association, 
with intent, in either case, to injure or defraud the association or any other 
Company, body politic or corporate, or any Individual person, or to deceive 
any offlcer of the association or any agent appointed to examine the affairs 
of any such association; and every person who with like intent aids or abets 
any offlcer, clerk or agent In any violation of thls section, shall be deemed 
guilty of a misdemeanor," etc. 

The ninth count, after alleging that Marvin A. McCliire (Charles 
W. Mussey being argued to hâve been intended) did "embezzle" 
$140,000 of the moneys of the bank, which had a capital of only 
$100,000, the loaning of more than 10 per cent, of which to any one 
individual was prohibited, proceeds: 

"That Charles W. Mussey was then and there an ofificer of said banking 
association, to wit, its cashier, duly appointed and sworn, and was then and 
there acting in an officiai capacity as such cashier; that the said Charles W. 
Mussey, cashier as aforesaid, pretended to loan the said Marvin A. McClure 
said sum of one hundred and forty thousand dollars of the moneys and funds 
of said banking association, and did receive therefor certain pretended promis- 
sory notes, signed by the said Marvin A. McClure as principal, and indorsed 
by said Marvin A. McClure and by one Henry O. Edson by writing their 
names upon the backs thereof ; that the directors of said banking association 
had previously thereto, to wit, on the 20th day of May in the year of our 
Lord 1897, refused to discount any promissory note or choses in action signed 
by the said Marvin A. McClure, and indorsed by him and the said Henry O. 
Edson by writing their names upon the backs of said notes; that the said 
Charles W. Mussey, as such cashier aforesaid, was notified and directed by 
the directors of said banking association not to discount any choses In action 
or promissory notes signed by the said Marvin A. McClure, and indorsed by 
him and by Henry O. Edson by writing their names upon the backs of said 
notes, yet the said Charles W. Mussey, with intent to unlawfully embezzle, 
did take from and out of the moneys and funds of said banking association 
said sum of one hundred and forty thousand dollars between the 24th day of 
May in the year of our Lord 1897 and the said 24th day of March in the 
year of our Lord 1900, and did take therefor certain pretended promissory 
notes signed by the said Marvin A. McClure as principal, and indorsed by 
him and by said Henry 0. Edson by writing their names upon the backs of 
said notes, of the ténor and efCect foUowing; that Is to say." 

And after setting out 77 notes: 

"And the grand jurors say that said one hundred and forty thousand dollars 
was embezzled in parts and portions thereof on différent dates, which said 
parts and portions were each of the same amount, as stated in each of said 
notes, and said différent dates were the days of the dates of each of said 
notes, of which the foregoing are copies, and the sum of money for which 
each of said notes purports to hâve been given was embezzled on the day of 
the date of each of said notes, and which said sums so represented by said 
notes in the whole constitute said one hundred and forty thousand dollars 
60 embezzled as heretofore and hereinafter set forth; that the said Charles 
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"W. Mussey did not enter said notes, or any of them, upon the books of said 
banking association, as it was his duty to do, but did tlien and tliere make 
false and fraudulent entries upon the books of said banking association, with 
the fraudulent intent and purpose to cover up and conceal from the directois 
of said banking association, and from the agent appointed to examine said 
banking association, said pretended loans, amounting to one hundred and 
forty thousand dollars, to the said Marvin A. IVIcOlure, upon the pretended 
promissory notes aforesald, then and there wlth the fraudulent intent, piur- 
pose, and device that the said Marvin A. McOlure should unlawfuUy and 
fraudulently obtain possession of the said one hundred and forty thousand 
dollars of the moneys and funds of the said Merchants' National Bank, for 
the use, benefit, and gain of the said Marvin A. McClure, and for no other or 
différent purpose and Intent. And the grand jurors further say: That the 
said Marvin A. McClure then and there well knew that the said banking asso- 
ciation was organized and doing business under said act of congress afore- 
sald at Rutland aforesald; that Its capital stock was limited to said sum of 
one hundred thousand dollars; that said banking association was prohibited 
by said act of congress frOm loaning him, the said Marvin A. McClure, Its 
moneys or funds to an amount exceeding ten thousand dollars; that the 
moneys and funds so obtained were moneys and funds of said banking associa- 
tion; that he, the said Marvin A. McClure, and the said Henry O. Edson were 
not financially responsible for said sum of one hundred and forty thousand 
dollars, and were not responsible for any sum; that the said Charles W. 
Mussey was cashier of said banking association, and was acting in that 
capacity for said banking association in dealing with him, the said Marvin 
A. McClure, In ail the transactions aforesald; that the said Marvin A. Mc- 
Clure did prétend to borrow the said sum of one hundred and forty thousand 
dollars of the moneys and funds of said banking association, and did, for the 
fraudulent and corrupt purpose and Intent of unlawfully obtaining the moneys 
and funds of said banking association to the amount of said one hundred and 
forty thousand dollars, exécute and dellver to said Charles W. Mussey, as 
Buch cashier as aforesald, the certain pretended promissory notes aforesald 
signed by the said Marvin A. McOlure as principal, and indorsed by him and 
the said Henry O. Edson by writing their names upon the backs of said notes, 
and the said Marvin A. McOlure then and there well knew that the directors 
of said banking association had prevlously thereto, to wit, on the 20th day of 
May In the year of our Lord 1897, refused to discount any promissory note 
or choses In action signed by them, the said Marvin A. McClure, as principal, 
and indorsed by him and the said Henry O. Edson by writing thelr names 
upon the backs of said notes; that the said Charles W. Mussey, as such cash- 
ier as aforesald, was notifled by the directors of said banking association 
not to discount any choses In action or promissory note signed by said Marvin 
A. McClure as principal, and indorsed by him and the said Henry O. Edson 
by writing their names upon the backs of said notes, and not to loan him 
any of the moneys or funds of said banking association upon such prom- 
issory notes as aforesald, so to be signed as aforesald by said Marvin A. 
McOlure as principal, and Indorsed by him and the said Henry O. Edson by 
writing thelr names upon the backs of said notes; that the said Charles W. 
Mussey did take from and out of the moneys of said banking association, and 
wlthout the knowledge or consent of the directors of said banking associa- 
tion, said sum of one hundred and forty thoufeand dollars between the 24th 
day of May in the year of our Lord 1897 and the said 24th day of March in 
the year of our Lord 1900, and the said Marvin A. McOlure did dellver to 
said Charles W. Mussey, as such cashier as aforesaid, the pretended promis- 
sory notes as aforesaid, for the purpose and intent to defraud said banking 
association of said sum of one hundred and forty thousand dollars of the 
moneys and funds of said banking association; that the said Marvin A. Mc- 
Clure then and there well knew that the said Charles W. Mussey did not 
enter said notes, or any of them, upon the books of said banking association, 
as It was his duty to do; that the said Charles W. Mussey did then and there 
make false and fraudulent entries upon the books of said banking associa- 
tion with the fraudulent intent and purpose to cover up and conceal from the 
directors of said banking association, and from the agent appointed to exam- 
ine the affairs of said banking association, said pretended loans amounting to 
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said sum of one hundred aad forty thousand dollars, whlch sald loans were 
so pretended to be made for the false and fraudulent purpose of defrauding 
said bauking association, whereby and by means of which tbe said Marvin A. 
McOlure did obtaln said sum of one bundred and forty thousand dollars, of 
the value of one himdred and forty thousand dollars, of the moneys and funds 
of said banking association, with the Intent to convert the same to his own 
use and to defraud said banking association, and that he did couvert the 
same to his own use and thereby defraud said banking association. And so 
the grand jurors aforesaid, on their oaths aforesaid, do say that the said 
Marvin A. McClure, in manner and form aforesaid, unlawfully, maliciously, 
and corruptly did aJd and abet the said Charles W. Mussey In embezzllug the 
moneys and funds of said banking association, the Merchants' National Bank 
of Kutland aforesaid, to the amount of one hundred and forty thousand dol- 
lars, of the value of one hundred and forty thousand dollars, with Intent to 
defraud said banking association, contrary to the form, force, and efifect of 
the statutes of the United States in such case made and provided, and 
against the peace and dignity of the United States." 

In Cochran v. U. S., 157 U. S. 286, 15 Sup. Ct. 628, 39 L. Ed. 704, 
where the suflBciency of an indictment on this same section was 
under considération, Mr. Justice Brown said: 

"Few indictments under the national banking law are so skillfuUy drawn 
as to be beyond the hypercriticism of astute counsel, — few which might not 
be made deflnite by additional allégations. But the true test is not whether 
it might possibly bave been made more certain, but whether it contains every 
élément of the offense to be chargea, and sufficiently apprises the défendant 
of what he must be prepared to meet, and, in case any other proceedings 
are taken against him for a similar offense, whether the record shows with 
accuracy to what extent he may plead a former acquittai or conviction." 

In Evans v. U. S., 153 U, S. 584, 14 Sup. Ct. 934, 38 L. Ed. 830, 
the court said, as had been said before in U. S. v. Britton, 107 U. S. 
655, 2 Sup. Ct. 512, 27 L. Ed. 520, that the willful misapplication 
made an offense by this statute was a "misapplication for the use, 
benefit, or gain of the party charged, or of some company or per- 
son other than the association." 

In this ninth count embezzlement by Mussey, as cashier, for the 
benefit and gain of the respondent, by pretended discount of paper 
contrary to the express direction of the directors, whereby the re- 
spondent obtained |140,000 of the moneys and funds of the bank, 
and converted the same to his own use, is distinctly charged, with 
ample allégations of fraudulent intent and purpose. Embezzlement, 
as commonly understood, is a breach of trust to the embezzler's 
own use, and the embezzlement of this statute is a breach of trust 
by an ofiScer or agent of the association to his own use; but the 
Word may be used to describe the willful misapplication of the mon- 
eys, funds, or crédits of the association, or treated as surplusage if 
the remaining description is sufiflcient. Com. v. Simpson, 9 Metc. 
(Mass.) 138. The word shows, as used, misapplication by the cashier 
of propertT in his ofScial possession. U. S. v. Northway, 120 U. S. 
327, 7 Sup. Ct. 580, 30 L. Ed. 664. Questions hâve often arisen 
whether charging statutory offenses in the words of the statute 
merely is sufiScient, but not whether charging the offense in other 
words than those of the statute is sufiScient. If the offense is well 
described in any language, it seems to be sufflcient (U. S. v. North- 
way, 120 U. S. 327, 7 Sup. Ct. 580, 30 L. Ed. 664), and if not well 
described, although the words of the statute are used, not to be 
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sufficient (Batchelor v. U. S., 156 U. S. 426, 15 Sup. Ct. 446, 39 L. 
Ed. 478). Il ihe substance is there, the fonn of it is made imma- 
terial by statute. Rev. St. U. S. § 1024. The misapplication is al- 
légea to hâve been doue on many différent days and times between 
the 24th day of May, 1897, and the 24th day of March, 1900, which 
might be bad even on a motion in arrest, but for this statute curing 
defects of-form, and the extent of punishment provided. State v. 
Temple, 38 Vt. 37. The punishment prescribed is not of so much 
for each offense, but of so much for every ofiBcer or agent who com- 
mits sueh offenses, and every person who aids or abets, without 
référence to the number of times. The allégation of the number 
of times in the same count would be merely formai and immaterial. 
This count seems to, in substance, well charge willful and circum- 
stantial misapplication by Mussey as cashier, and aiding and abet- 
ting with like intent by the respondent, which is sufflcient. Motion 
in arrest overruled, and judgment on verdict. 



In re E'RANK. 
(District Court, D. Oregon. March 5, 1801.) 

EXTHADITIOÎî — EmBBZZLBMENT — PaETHERSHIP. 

It being provided by a treaty under which extradition of a person on 
the charge of embezzlement is sought that the évidence of criminallty 
must be shown according to the laws of the place where he is found, and 
the laws of Oregon not allowing one to be held for embezzlement where 
ownershlp of the property was in part in him, or he was a partner in the 
business from which the fund was derived, extradition will be denled, 
on testimony that he and others went "in together" In the business from 
which the money was derived, on an agreement that it should be carried 
on in the same name as before he was connected wlth It, and that he 
should hâve half the profits, though putting in no money, and though 
nothlng was said about sharing losses, none being contemplated. 

A. C. Emmons and Charles A. Carey, for petitioner. 
Dan J. Malarkey and John M. Grearin, for défendant. 

BELLINGÉE, District Judge. This is a proceeding on behalf of 
the province of British Columbia, brought under the treaty between 
the United States and Great Britain, for the extradition of one Eli 
Frank, charged with the crime of embezzlement, committed in Vic- 
toria, in said province. The treaty between the two countries under 
which this proceeding is brought provides that: 

"The respective judges and other magistrates of the two governments shall 
hâve power, .iurisdiction, and authority, upon complaint made under oath, to 
issue a warrant for the appréhension of the fugitive or person so charged, 
that he may be brought before such judges or other magistrates, respeetively, 
to the end that the évidence of criminallty may be beard and considered; 
and if, on such hearing, the évidence be deemed sufficient to sustain the 
charge, it shall be the duty of the examining judge or magistrate to certlfy 
the same to the proper executive authority, that a warrant may Issue for the 
surrender of such fugitive." 
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Section 5270 of the Bevised Statutes provides a proceeding in sub- 
stantial conformity with the terms of the treaty under wMch this 
proceeding is brought. 

The charge, in substance, is that Frank, the défendant, being an 
employé or agent of the ârm of Lenz & Leiser, wholesale merchants 
doing business at Victoria, for the sale of goods of that flrm at Daw- 
son, on the Yukon river, converted to his own use certain moneys 
belonging to the flrm, and aggregating about |10,000. The défend- 
ant, by his attorneys, questions the authority of the agent claiming 
to represent the provincial government to demand his extradition. 
He further contends that it does not appear that the alleged conver- 
sion was committed in the province of British Columbia, and flnally 
that the moneys which the défendant is charged with having em- 
bezzled are partnership funds, in which he has an interest as part- 
ner. I am satisfled .that the authority of the agent of the pro- 
vincial government of British Columbia is sufi9cient to warrant the 
extradition of the défendant if the évidence, under the laws of this 
State, can be deemed sufflcient to sustain the charge. There is room 
for question, under the facts, as to the jurisdiction in which the al- 
leged conversion took place; but as to this I am of the opinion that 
the failure to turn over to the flrm of Lenz & Leiser, at the city 
of Victoria, upon his return from Dawson, within a reasonable time, 
is sufflcient to warrant an inference of conversion by the défendant 
of the funds in his keeping. The finn of Lenz & Leiser seems to 
hâve had considérable doubt upon this question, if not upon that of 
partnership, inasmuch as thèse proceedings were not instituted until 
a period of nearly six months had elapsed from the time when the 
défendant arrived in Victoria, during one month of which time the 
défendant, Frank, was in and about the city of Victoria, and in 
the place of business of Lenz & Leiser. It appears that during 
this time the défendant endeavored to hâve what the attorneys rep- 
resenting him in Victoria at the time call a "settlement" of the par- 
ticular matters in question, and that he employed such attorneys 
to that end; that the flrm, on its part, consulted attorneys, whose 
advice seems to hâve discouraged the criminal prosecution of the 
défendant. The material question to be considered is, are the facts 
in the case sufflcient to sustain the charge made? The treaty pro- 
vides that the évidence of criminality must be shown according to 
laws of the place where the fugitive so charged shall be found. It 
is conceded that in this state, upon the principle of the common 
law, the gênerai rule is that the ownership of the property alleged 
to hâve been embezzled must not be in the accused, either in whole 
or in part, and that, if the défendant was a partner in the business 
from which the fund in question was derived, he cannot be held for 
embezzlement. 

In view of the importance of the case, I feel warranted in enter- 
ing upon a minute examination of the testimony received upon the 
hearing. Two witnesses testified in support of the charge. They 
were aUowed to state facts, conclusions, and impressions in their 
own way. The first of thèse witnesses is S. G. Spence, who testi- 
fied that he had been engaged for Lenz & Leiser, in the flrm of S. G. 
107 F.— 18 
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Spence & Go., doing business at Dawson in thé sale of merchandise 
fumished by the ûnn of Lenz & Leiser; tliat in thé early imrt of last 
year an arrangement was entered into between Lenz & Leiser, the 
witness, and the défendant, Frank. The witness explains what that 
arrangement was, as follows: 

"Mr. Lenz spoke to me about going In wlth him [Frank], and he sald, 'We 
will divide the profits wlth you.' I stated to Mr. Frank that the business last 
year was carrled on tinder the name of Spence & Oo., and that we would 
leave it the same as that, and he said, 'Ail right' " 

The witness testified that Frank left Victoria some time about the 
Ist of March, and went to Dawson. Spence left Victoria the 15th 
of March, and arrived in Dawson on the 15th of April, and opened 
store. Frank had left Dawson for Victoria, and consequently had 
passed Spence on the road. The store was opened on the 18th of 
May, and a large part of the goods disposed of.before Frank arrived, 
which was on June 3d. Frank left again for" Victoria on the 30th 
of June. Spe.nce gave him |2,601 in currency and dust, proceeds of 
the sale of the merchandise of Spence & Co., which Spence says "he 
was to take to our house and tum it over, and the balance was to 
be forwarded to him, at White Horse"; that $7,908 in gold dust 
was forwarded to Frank, at White Horse, by the hand of a Mr. 
Hirschberg. He testified that this money was the property of Lenz 
& Leiser, to whom the goods from which the money was derived 
belonged. The witness further testified that when Spence & Co. 
got short of goods at Dawson they would buy goods from others, 
when they could turn them over and make some money by doing so. 

It appears from the testimony of Mr. Lenz, of the flrm of Lenz 
& Leiser, that the défendant, F^ank, had been a successful dealer 
at Dawson, and had done business with his flrm for a number of 
years; that the flrm had supplied him with merchandise at différent 
times for the Yukon trade, upon his crédit, in large amounts, for 
which he made prompt payment. His crédit was good, and the flrm 
would not hâve hesitated to trust him with goods on his own ac- 
count, and in fact did so just prior to the business arrangement out 
of which the difflculty which has resulted in this proceeding grew. 
During the year 1899 Lenz & Leiser established a business at Daw- 
son under the name of Spence & Co. The members of this company 
were S. G. Spence, a Mr. Gutman, and Lenz & Leiser. Desiring to 
carry on business at Dawson during 1900 as they had done during the 
previous year, Lenz & Leiser invited Frank to participate in the 
business at the latter point. Lenz testifles that this was not a part- 
nership. As to the interest Spence was to hâve in the business, the 
witness said: "We never discussed the matter very thoroughly. 
We intended to divide our share of profits with him." He further 
testifles that the flrm of Lenz & Leiser paid the freight on the goods 
as far as Utalingua, and that he believes that Mr. Spence borrowed 
the balance of the money for the freight; that the goods were cov- 
ered by Insurance in the name of Lenz & Leiser. Sir. Lenz, when 
questioned with référence to the expenses of Frank, testifles that 
Frank could hâve drawn his expenses, but it does not appear that 
in the arrangement between the parties there was any provision for 



IN EE FRANK. 275 

such expenses; nor as to Spence was there anything with référence 
to salary. It appears from the testimony tliat Spence & Co. at Daw- 
son used the proceeds of the sale of goods to buy other goods in the 
conduct of their business. 

On the hearing the raie that, where compensation is to be paid 
on the basis of a sharing in the profits, there is no partnership, was 
contended for. The reason for such a rule is obvious. Where com- 
pensation is to be paid upon the basis of a sharing in the profits, 
no interest is acquired in such profits. Référence is had in such 
a case to the amount of profits merely as a standard by which to 
measure the compensation to be received. In ail such cases, as sug- 
gested, there is no interest in the profits as such. The compensa- 
tion that is to be paid is something distinct and apart therefrom. 
But if compensation is to be paid in profits a différent rule obtains. 
In such case the party acquires an interest in the profits as such. 
It clearly appears that the défendant had an interest in the busi- 
ness of Spence & Co. at Dawson. It was not a case of compensa- 
tion on a basis of profit sharing, but one of community of interest 
in the profits of the business; and it was, moreover, a case of part- 
nership, although it is not material that the technical relation of a 
partnership be shown, so long as an interest is shown in the fund 
which is the subject of the alleged embezzlement. Lenz testifles that 
in the preceding year "there was another party in with us," and that 
during that year the firm of Spence & Co. consisted of Spence, Gut- 
man, and Lenz & Leiser. When asked if Frank did not take Gut- 
man's place in the business of Spence & Co., Lenz answers, "No; 
Gutman put money in the business;" the idea being that because 
Gutman put money in the business, and Frank did not do so, Frank 
did not, like Gutman, become a partner. What the arrangement 
with Gutman was, the witness preferred not to state, and did not 
State; nor is it material. The fact that Frank did not put money' 
into the firm of Spence & Co., or that the arrangement under which 
he became connected with that firm differed from the arrangement 
under which Gutman entered it, signifies nothing more than a pos- 
sible différence, not in the relation of the two individuals to the 
firm, but in their respective interests in it. Spence was, according 
to Lenz, a member of the old firm; and yet it does not appear that 
he put money in the business, or sustained any différent relation 
to it than that of Frank during the following year. There is a ré- 
currence throughout the testimony of both Spence and Lenz of the 
statement that Frank was not a partner in the business of Spence 
& Co., and that he was not liable for losses; but thèse statements 
do not purport to be anything more than the conclusions of the wit- 
nesses from the facts in the case. The agreement or arrangement 
with Frank was for one-half of the profits of the business of Spence 
& Co. That is admitted by the parties to the arrangement. Having 
that interest in the fund in his hands, he could not, under the laws 
of Oregon, be guilty of embezzling the fund. The time of the ac- 
counting is immaterial. His interest was not postponed to the end 
of the season. It was a présent interest, that would continue until 
an accounting and settlement were had between the parties. The 
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question of losses makes no différence. It seems to be conceded 
that if Frank was to Bhare in the lossea of the business, as well aa 
the profits, he would be a partner. But Lenz and Spence botli give 
it as their opinion that if there had been loss it would hâve fallen 
on Lenz & Leiser. Frank's liability in case of loss must be deter- 
mined, not from the conclusions of witnesses, but from the agree- 
ment or arrangement under which he engagea with Spence & Co., 
and this made no account of loss in business. In fact, the parties 
did not contemplate loss. Spence so testifles in effect, and in ail 
that was said between the parties with référence to their "arrange- 
ment" the matter of possible lossea was not mentioned. Now, it 
is elementary that, except in cases specially provided for by stat- 
ute, an agreement to share profits, nothing being said about losses, 
amounts prima facie to an agreement to share losses also. 1 Lindl. 
Partn. 11. Hère there was an agreement to share profits, nothing 
being said about losses, and this establishes prima facie a partner- 
ship. In ail that Spence and Lenz testify to with référence to the un- 
derstanding had with Frank, and the relation of both Spence and 
Frank to the flrm of Spence & Co., there is a disposition manifestée! 
to argue away from the facts to conclusions of their own; and yet 
in some instances the effect of what is stated is an unconscious ad- 
mission of the fact. Thus, for instance, Lenz, as to whose integrity 
I hâve not the least doubt (and the same thing may be said of the 
witness Spence), testified: 

"Q. Did you directly or indlrectly enter Into any partnership agreement 
with Mr. Frank? A. None but what I hâve stated. Mr. Frank asked me 
how we would dtvide the profits, and I said I was willlng, if he would push 
the thing, and attend to the business, and run everythlng with Spence, to 
allow hlm one-half the profits." 

Consider also the testimony of Spence, who seems to hâve taken 

, up the prosecution of the défendant, and to be its moving spirit: 

"Mr. Lenz spoke to me about going In with him [Frank]. He said, 'We 

will divide the profits with you.' I stated to Mr. Frank that the business 

last year was carried on under the name of Spence & Co., and that we could 

leave It the same as that, and he said, 'AU right' " 

When pressed by repeated questions to give the exact conversa- 
tion between the parties which constituted the agreement or under- 
standing had with Frank, Spence answered that he and Frank talked 
over the Dawson business, — how the trade was, — and Frank said he 
would make as much money on potatoes as he made the year before 
if he had not had an accident and lost a scow. 

"Q. Now, when you say that It was arrangea that he and you should go in 
together, just state what was said. A. Just to go In together for the season, 
and we will divide the profits. * * • I believe he [Lenz] was the man 
who wanted to make this arrangement to go lu with Frank." 

And so it is plain enough that the parties went "in together" for 
the season; that Lenz & Leiser and Spence arrangea to go in with 
Frank; that Frank was to hâve half the profits; that losses were not 
mentioned nor considered. Ail thèse terms are those common to 
a joint venture, and to nothing else, — much less to a mère hiring. 
So, too, of the conduct of Spence in explaining the partnership 
name of the year before, and suggesting that they would leave it 
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as before, — conduct not likely to accompany a case of hiring, but 
such as might be expected in a case of joint venture. But, as al- 
ready appears, the tenus in which tlie arrangement with Frank are 
stated by the only witnesses who hâve testified concerning it estab- 
lish beyond any question the fact that the défendant, Frank, had a 
community of interest with Lenz & Leiser and Spence in the business 
of Spence & Co. His relation to the business of that company en- 
titled him, with Spence, to buy goods for the business of the com- 
pany with the proceeds of sales already made; to hâve the custody 
of the funds of the company, notwithstanding the opinion of Spence 
to the contrary; and to retain thèse funds until an accounting was 
had and his interest ascertained and allowed. If the case was doubt- 
ful, I should hesitate to refuse the necessary certificate entitling the 
authorities of British Columbia to the réquisition they apply for. 
In such a case some déférence might properly be given to the opinion 
of the authorities of that province. But the case admits of no doubt, 
and it is, moreover, peculiar in the circumstance that the law of 
embezzlement differs essentially in British Columbia from what it 
is in Oregon. Mr. Martin, who appears for the province, and who 
is learned in its laws, testifles that in that jurisdiction a partner 
may be convicted of embezzling the funds of his firm ; so that, upon 
the facts so far appearing, the défendant would be liable to a con- 
viction in the foreign country, although not guilty under the laws 
of this state, by whose laws his criminality must be tested on extra- 
dition. If the law of the crime charged was the same in both ju- 
risdictions, an erroneous interprétation against the défendant of the 
law hère would be corrected on the trial in the foreign jurisdiction, 
but without this such an error becomes irretrievable. The applica- 
tion for a certificate under the extradition clause of the treaty with 
G-reat Britain is denied, and the prisoner is discharged from arrest. 



THOMSON-HOUSTON ELBOrRIO CO. v. NASSAU ELECTRIC R. CO. et al. 

SAME V. BULLOCK ELECTRIC CO. et al. 

(Circuit Court of Appeals, Second Circuit February 27, 1901.) 

Nos. 81, 102. 

1. Patents — Invention — Electeic Swttches. 

The Thomson patent, No. 283,167, for Improvements In electrlc switches 
or commutators, as to claims 1 and 4, the essential feature of which is 
the use of a magnet to dissipate, or prevent the formation of, an arc be- 
tween the separated parts of the conductor when an electrie current is 
broken by means of a switch, for the purpose of preventing the burning 
of such parts, is vold for laek of patentable invention. The influence of a 
magnet on the arc formed In a disconnected circuit was previously well 
known, and the resuit of preserving the contact points of an electrie 
switch from injury by combining a magnet with such switch, which is 
the essence of the claims of the patent, is so much a part of the known 
resuit of Its action that it cannot be clalmed as a new discovery or ren- 
der the combination patentable. 

S. Same. 

The Thomson patent. No. 401,085, for a shield designed to retain the 
arc formed in breaklng an electrlc circuit, by means of a switch, within 
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the fleld of a magnet, used, In combînatlon witli the switch, to rupture 
or disBlpate such arc, and prerent the burnlng of the électrodes, and 
which, as described in clalms 1 to 6 of the patent, conslsts in covering the 
pôles of the magnet, or the électrodes, or both, with a coating of Insulat- 
ing material, such as enamel, is vôid for lack of patentable invention; 
being merely the application to a new device of well-known mechanical 
means of insulation to accomplish the old resuit of preventing the inju- 
rions escape of an electric current. 

Appeal from the Circuit Court of the United States for the Eastern 
District of New York. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

The first-named suit, luiown in the litigation as the "Nassau Case," was 
brought in the circuit cotu^; for the Eastern district of New York to prevent 
the alleged infringement of claims 1 and 4 of letters patent No. 283,167, dated 
August 14, 1883, to Elihu Thomson, for an improvement in electric switches. 
The bill was dismissed for want of patentable novelty of the invention de- 
scribed in those claims. 98 Fed. 105. The second suit, known as the "Bul- 
lock Case," was brought in the circuit court for the Southern district of New 
York, and was based upon the alleged infringement of the same patent, No. 
283,167, and of letters patent No. 401,085, dated April 9, 1889, to Elihu Thom- 
son, for an improvement in electric arc-rupturing devices. The court tol- 
lowed, without discussion, the conclusions of Judge Thomas respecting the 
earlier patent, dismissed the bill as to that patent, and held that No. 401,085 
was vahd, and had been infringed as to six claims, and a decree was entered 
for the complainant accordingly. 101 Fed. 587. The complainant appeals 
from the decree of the circuit court for the Eastern district of New York, and 
each party appeals from the decree of the court for the Southern district. 

F. H. Betts, for appellant Thomson-Houston Electric Co. 
Clifton V. Edwards, for respondents Bullock and others. 
W. H. Kenyon, for respondents Bullock and others and Nassau 
Electric E. Co. and Lorain Steel Co. 

Before WALIACE, LACOMBE, and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge (after stating the facts as above). The 
object of the invention described in claims 1 and 4 of No. 283,167 
was to increase the durability of electric switches, when, upon be- 
ing opeued to break circuits, an electric arc is formed across the 
switch contacts, with résultant injury to the switches. A switch is, 
in gênerai terms, "a device for opening and closing a single circuit in 
some regular and systematic manner." The switch which is in ordi- 
nary commercial use "involves two stationary terminais connected to 
the opposite branches of a circuit, and a removable bridging pièce in- 
serted between such two terminais to complète the continijity of the 
circuit, or withdrawn therefrom to interrupt the circuit." This in- 
terruption is a fréquent necessity, especially in the opération of 
trolley railways, where the current is large, and the amount of force 
employed must constantly be subject to change. Whenever the con- 
tinuity of the circuit is interrupted by throwing open the bridge, an 
air gap is introduced, over which the current continues to flow until 
the air gap becomes too wide and makes too great résistance to the 
pressure of the current. This flow over the air gap is called an 
"electric arc," and is "mainly a stream of metallic vapor," which 
comes from the fusing and vaporizing of the contacts, or of the elec- 
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trodes; for an electric arc "is the source of an intense beat and 
light." The switches, being made of copper, are easily bumed or 
melted, and the contact portions are left in a rough condition, wMch 
interfères with perfect contact when the switch is closed. To pre- 
vent this burning or fusing was the object of the invention. The 
remedy is shown in the spécification, as follows: 

"My invention relates to switch or commutator déviées for brealilng, chan- 
glng, or shifting electric circuits, and more particularly to switches or com- 
mutators designed for use In connection with electric lighting Systems, al- 
though it is not confined to devices used In such connection, but is intended 
to include electric switches or commutators generally, when used in combi- 
nation with circuits designed to carry currents of considérable electro-motive 
force, or of sufflclent electro-motive force to cause a tendency to the forma- 
tion of electric arcs across the switch contacts on breaking circuit, or when 
used In connection with any other apparatus, such that there is a tendency 
to the formation of arcs or sparlîs at the switch or commutator surfaces. 
The object of my invention Is to increase the durablUly of electric switches 
or commutators, and to prevent damage thereto from the causes mentioned. 
More specifically, my invention is designed to prevent damage to the com- 
mutator brushes and segments by the formation of arcs or sparks at the com- 
mutators of dynamo-electric machines, and likewise to lessen the tendency 
to short-circuiting of the armature coils by the residuary spark of rupture. 
To thèse ends, my invention consists in combining, with the contact surfaces 
or points for an electric switch or commutator, suitable means for producing 
a magnetic fleld in proximity to the contact surfaces; such, for instance, as 
a magnet whose pôles are placed near to the said contact surfaces or points, 
so as to break, displaee, or disperse any electric spark or arc that may form, 
or tend to form, at such contacts, said magnet acting for this purpose by 
virtue of the tendency of an arc or heated conductor to move out of or into 
a magnetic fleld, according to Its direction. * • * Any desired form or 
construction of an eleetro-magnet may be employed, and said magnet may 
be applled in any desired way, provided It be suitably arranged to bring the 
attractive or répulsive action of a magnetic fleld to bear upon any spark, arc, 
or electric eurrent that may pass, or tend to pass, at the time of breaking or 
commutation, so as to diffuse or displace the same. I hâve herein shown a 
magnet for producing or bringing a magnetic fleld to bear; but other means 
for producing or bringing to bear the desired magnetic Influence may be 
employed, such, for Instance, as a conductor forming the path of an electric 
eurrent." 

Claims 2 and 3 of the patent relate to the combination of a mag- 
net with the commutator of a dynamo-electric machine, and are not 
involved in this suit. Clattns 1 and 4 are as follows: 

"(1) The combination, with an electric switch or commutator, of a magnet 
placed In proximity to the switch contacts, or to surfaces between whîch a 
spark or flash Is liable to occur, substantially as and for the purpose set forth. 
• ♦ * (4) The combination, with the contact points or surfaces in an elec- 
tric switch or commutator, of suitable means for prodacing a magnetic fleld 
in proiimity thereto, which fleld shall act, by its attractive or répulsive influ- 
ence, to diffuse or displace any electric are or eurrent that may pass, or tend 
to pass, at the Instant of break or commutation." 

In the invention, Thomson made use of a law of nature; that is, 
a law of electro-magnetism which had long been known by scientists. 
For example, De La Eive published in 1846 as follows: 

"Davy was the tiist who observed that a powerful magnet acts upon the 
voltaic arc as upon a movable conductor traversed by an electric eurrent; it 
attracts and repels It, and this repulsion and attraction manifests itself by 
a change in the form of the arc. Even the action of the magnet may, as I 
hâve found, break the are by too great an attraction or repulsion exerted 
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iipon It, causing the communication whlch the transmitted partides establisb 
between the électrodes to cease." 

The appellees rightly assert that it had been common knowledge 
among electricians for years prier to 1883 that a magnet would act 
to deflect, displace, and even extinguish an electric arc. While a 
law of nature — the mère principle — is not patentable, the inventor 
of means hy which the principle can be utilized may be entitled to 
a patent. The new application of the law by the described me- 
chanical means to a new purpose, which afEords a new and useful 
practical resuit, is patentable. 

The complainant insists that the scientists before Thomson, who 
discovered the law which has been stated, had learned simply the ef- 
fect of a magnetic field upon a voltaic arc between two broken pièces 
of wlre, knew nothing of its utility in connection with the switch in 
commercial use, which is a modem structure, and that the mechau- 
ical application of the law to such a structure, which prolonged its 
life, created a new and useful resuit, and was patentable. It is prob- 
able that the scientists had not obtained their knowledge by expéri- 
menta upon switches or devices in actual use, and we hâve no doubt 
that by the switch of the patent is meant one in commercial use, 
which is a device for opening and closing a circuit in a regular and 
systematic manner. The trouble, however, in finding that the ex- 
tinguishment of the arc which arises from the opening of a com- 
mercial switch is a new purpose, arises from the fact that the in- 
terrupted circuit of the scientists was a crude switch, and, as appears 
from Mr. Daniell's published account, the curreut was of sufficient 
strength to create both light and beat to a painful degree. The 
case is not one of the ordinary kind in which laboratory experiments 
produce surmises or prédictions of what may be done, but the l^nowl- 
edge which existed in 1883 was of what had been done by the action 
of a magnet upon a voltaic arc between the two ends of an inter- 
rupted conductor. 

The next and main proposition of the appellant is one persuasively 
pressed both by counsel and experts, and is stated in this way : "In 
the présent case, it was well known that an arc would be produced 
if an electric circuit was broken, and it was also well known that, if 
an arc was brought into the fleld of force of a magnet, such arc would 
be deflected, and finally extinguished." But Prof. Thomson's dis- 
covery was that, "by practically applying a magnet properly located 
in proximity to the contact points of an electric switch, the contact 
surfaces would be effectively preserved from the burning effects of 
the arc produced at those contact points when the circuit was broken 
by the electric switch." "What Prof. Tliomson did was to make a 
new and improved structure or combination, viz. a switch whose 
contacts would remain permanently smooth and unroughened by be- 
ing combined with a magnet, and he was enabled to make this new 
structure by discovering for the first time the capacity of a magnet 
to subserve that purpose. This is something much more spécifie 
and practicaJ than the mère knowledge that arcs destroy électrodes, 
and that arcs stop their destructive work when they cease to be. 
• * * The new thing that Prof. Thomson 'found ouf was that 
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a magnet, when combined witli a switch structure (whose contacts 
must be smooth and clear), would modify an arc, even if of high. 
potential, and push it across the surfaces so rapidJy as to préserve 
their requirements as contacts." The préservation of the surfaces 
is said to arise from the fact that, in the patentee's structure, the 
magnet quickly elongated the arc, and caused its roots to so rapidly 
pass over the surfaces of the contact points that no one point sup- 
plied euough material to the arc to damage the surfaces. We do 
not suppose that the attention of the scientists was particularly called 
to the bénéficiai effect of the magnetic fleld upon contact surfaces, 
their attention being specially called to its effect upon the hot blaz- 
ing arc, which they found to hâve been deflected, and even extin- 
guished, with the resuit that its fusing power upon the copper con- 
ductors had been checked. They sav? that the burning arc was 
turned way from the contact points, and, flnally, if a suiflciently 
strong magnet was used, ceased to burn. The alleged new discovery 
of a preservative action upon contact points was not noted on paper, 
and, indeed, is not stated in the patent by Thomson, and is a more 
detailed statement of the bénéficiai results of the magnetic fleld than 
had been given. Instead of saying the électrodes are not fused, 
the experts say the contact points are kept smooth. The old scien- 
tists said that the magnetic field pulls the arc away from the élec- 
trodes and extinguishes it. The experts say, "Yes, and it pulls so 
rapidly, and scatters the arc so widely, that the contact surfaces 
are kept smooth, and are not fused." The alleged new discovery 
of Thomson is so much a part of the known resuit of the old law 
as not to deserve the name of a new discovery, or of a new resuit 
of Thomson's method of applying the magnet when a switch is opened. 
The theory of the divisibility of Davy's discovery of the effect of a 
magnetic field upon a voltaic arc which burns, from the alleged dis- 
cover;)- of Thomson of the effect of a magnetic field upon the ends 
of the severed conductor between which the arc is burning, is not 
strong enough to bear the weight that the experts place upon it. If 
the patent was to be sustained, we should rather rest in its support 
upon the déclaration that Thomson applied the law which the scien- 
tists observed, in laboratory experiments upon magnets and electric 
wires, to the switch of modern commercial use and efficiency, and 
made the experiments of practical utility. 

Patent 401,085 is next to be considered. Mr. Bentley states the 
peculiarity of an electric arc of considérable length, and the con- 
séquent difficulty of breaking it, in substance as f oUows : The arc 
is an erratic and unstable flame, that darts and twists in ail direc- 
tions. Therefore the pôles of the magnet must not be brought close 
to the switch contacts, lest the arc should come in contact with 
them in its erratic movement. The magnetic field must also be of 
sufificient extent to break the arc, or the switch and perhaps some 
other part of the apparatus would be burned. Therefore the arc 
must be "restricted in its range of play so that it cannot escape 
from the magnetic fleld, but is maintained therein, and compelled 
to submit itself to the dispersive action of the magnet." The re- 
suit of this compulsory restriction is that a smaller magnet can be 
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placed in a diminished air gap. The patentée in his spécification, 
after saying that bis invention is applicable, not only to tMs arc- 
rupturing device in connection with tlie électrodes of lightning ar- 
resters and safety fuses, but also to an arc-rupturing device when 
it is désirable to effect this rupture by a device acting upon the arc 
itself, says tbat, to increase the eflQciency of ail subdivisions, his 
invention — 

"Gonsists in the application of a shield or septum of insulating material be- 
tween the opposed surfaces of the arc-rupturing device and the électrodes or 
conductlng hodies between which the arc to be ruptured Is formed, thereby 
preventing an arc from f orming at any other portion of the électrodes or con- 
ductors than those directly subject to the arc-rupturing force, and permitting 
the arc-rupturing device, when of conducting material, to be applied, without 
danger of defective action, very closely to the électrodes. The protecting 
shield or septum may be of any deslred material, and applied In a variety of 
ways, elther to the électrodes or to the arc-rupturing devices, or to botb, as 
may be desired. The arc-rupturing devices I hâve herein described, for the 
purpose of illustrating my invention, consist of a magnet applied to the arcing 
électrodes after the manner described in my prior patent. No. 321,464, of 
,Tuly 7, 1885. When my Invention Is applied to an arc-rupturing device eon- 
sisting of a magnet properly arrangea with référence to the électrodes across 
which the arc to be ruptured is formed, the interposed insulating septum or 
shield may be formed by coating or covering the pôles or metallic portions 
of the magnet with enamel, rubber, or other insulating material, enamel being 
préférable on aceount of its Incombustible nature. By this means discharges 
or arcs which might otherwise pass from the pôles or électrodes placed in the 
magnetic field to the magnet pôle, thereby escaping the action of the magnet 
in rupturing the same, are prevented. I find it in fact désirable to apply the 
insulating shield to ail métal portions which are in proximity to the arc to 
be ruptured, and also to coat or cover the électrodes themselves with in- 
sulating material at parts outside of the magnetic field, so that any possibility 
of a discharge or arc forming at any other portion of the conductors than 
those directly Included in the magnetic field may be avoided." 

The six claims which are said to hâve been infringed, and the 
validity of which only are to be considered, are as f oUows : 

"(1) In an arc-rupturing device, a sbield of Insulating material located be- 
tween the surfaces of the électrodes and the adjacent eonducting surfaces of 
the device by which the arc is disrupted, as and for the purpose described. 
(2) An arc-rupturing device having its exposed surfaces adjacent to surfaces 
of the arcing électrodes or bodies shielded with insulating material. (3) The 
combination, with électrodes liable to abnormal arcing, of an arc-dispelling 
magnet and a shield of insulating material between opposed surfaces of the 
magnet and électrodes, as and for the purpose described. (4) In an arc- 
rupturing device, a magnet whose pôles are covered with insulating shields. 
(5) In an arc-rupturing device, an intercepting shield of solld insulator be- 
tween the pôles of an arc-rupturing magnet and the arcing électrodes. (6) 
In an arc-rupturing device, magnet portions shielded by an Insulating cover- 
ing, in combination with shielded électrodes having an exposed métal portion 
wholly within the space within the magnet pôles." 

There is no doubt that the improvement caused by the insulation 
described was novel, in that it had not been used before the date 
of the invention upon arc-rupturing devices of the character men- 
tioned in the patent, was also useful, and that, in connection with 
other inventions of the same patentée resulting iu an automatic 
circuit breaker, it bas been of great value. The question upon the 
patent is that of patentability. 

The thing to be accomplished was to retain the arc in the fleld 
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of the magnet; that is, to prevent discharges froiu tlie électrodes 
or other portions of the conductors which might escape th.e rup- 
turing action of the magnet. The mechanical means are simply in- 
sulation of the pôles of the magnet or of the électrodes or of both. 
The invention is summed up in claim 4 as: "In an arc-rupturing de- 
vice, a magnet whose pôles are covered with insulating shields." 
The use of insulation for the purpose of preventing the injurions 
escape of Récurrent of electricity, the mechanical means which the 
patentée employed, and the ordinary resuit of insulation were ail 
familiar to the public at the date of the invention, and there was 
nothing new in the conception of the idea that the way to prevent 
latéral discharges between conductors was by the interposition of 
insulation. The complainant insists, hovv'ever, that the invention 
consisted in a new location and in a new object, viz. to prevent the 
arc from escaping, and to assist the arc-rupturing device by pre- 
venting the arc from forming in a new situation, and by keeping 
it located in the path which is needed for its destruction. This 
mode of expression merely repeats, with more formality, the idea 
which the patentée had conveyed in his patent, to the efifect that 
by insulation discharges are prevented which might escape the action 
of the magnet. The object is the old object, and the resuit is simply 
the old resuit of insulation, which is to prevent discharges at an 
injurions place. The fact that insulation of the pôles of the magnet 
allows their close approach to the électrodes, and thereby enhances 
the intensity of the field, is a resuit which was iucidental to the 
main object of the invention; for, after insulation had stopped 
the danger of latéral discharges from électrodes, the magnet could 
then be pushed more closely to them. The circuit court was of 
opinion that the use of insulation, at and in combination with the 
separated électrodes and the magnetic field, to control the arc during 
dispersion, possessed patentable novelty. We cannot perceive that 
the elïect of the insulation in an arc-rupturing device was anything 
more than the old efEect, which had always accompanied insulation, 
and which was accomplished by the old mechanical means, although 
it was used to prevent latéral discharges in connection with an 
arc-rupturing device. 

The invention of claim 6 does not differ in patentable character 
from that of the preceding claims, though it is stated more elabo- 
rately, and calls for shielded portions of the magnet and shielded 
électrodes, so that the exposed metallic portion shall be wholly 
within the space between the magnet pôles. It is the combination 
which the patentée had declared in his spécification he thought it 
désirable to use. The decree of the circuit court for the Eastern 
district of New York upon patent No. 283,167 is afflrmed, with costs. 

So much of the decree of the circuit court for the Southern dis- 
trict of New York as relates to patent No. 283,167 is alflrmed, and 
so much of the decree as relates to patent No. 401,085 is reversed, 
with costs of this court to the défendants, and the case is remanded 
to that court, with instructions to enter a decree dismissing the bill, 
with costs of that court. 
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MUNICIPAL SIGNAL CO. v. NATIONAL ELECTRIOAL MFG. CO. 

(Circuit Court of Appeals, Second Circuit. February 7, 190L) 

No. 20. 

Patents— Validity and Inpbtngembnt — Municipal Signaling System. 

The Noyés patents, No. 359,687, for a municipal or police signal System, 
and No. 359,688, for a. transmittlng apparatus for sueh a System, were 
not anticipated by patent No. 359,686, to the same inventor, and relating 
to the same subject-matter, nor by anythlng in the prlor art, and are 
valid. Claims 1 and 2 of the first patent also held infringed, and the sec- 
ond, as limited by the first, held not infringed. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Connecticut. 

For former opinions, see 97 Fed. 810, 99 Fed. 569, 

This Is an appeal from an interlocutory decree of the circuit court, district 
of Connecticut, flnding infringement by défendant of two patents owned by 
complainant. Both were issued on the same day, March 22, 1887, to Beruice 
J. Noyés, assigner to the Municipal Signal Company of New Hampshire, the 
predeeessor of complainant, which is a Maine corporation. The patents 
are No. 359,087, with eleven claims, of which the flrst two only were held to 
be infringed, and No. 359,688, with flve claims, ail of which were held to be 
infringed. The flrst claim of No. 359,687 (hereinafter called '87) and the flve 
claims of No. 359,688 (hereinafter called '88) were sustained in the First 
circuit by Judge Coït at circuit (Municipal Signal Oo. v. Gamewel! Fire-AIarm 
Tel. Co. [0. C] 52 Fed. 464), and by the circuit court of appeals (10 C. C. A. 
184, 61 Fed. 948), Judge Putnam dissenting as to No. '88. 

Arthur v. Briesen, for appellant. 
S. O. Edmonds, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. The opinions in the First circuit are 
full and careful discussions of the patents and the art as there dis- 
closed. So far as this court is in accord with argument or con- 
clusion, it will be sufflcient to indicate that fact, without rehearing 
the same. Thus this opinion may be materially abbreviated, and its 
discussions conflned to matters not before the courts in the First cir- 
cuit. A somewhat full quotation from îifo. '87 will best describe the 
invention, which has for its object a municipal or police signal Sys- 
tem; 

"A séries of signal boxes or substations are connected by an electrie cir- 
cuit with a main station. Bach signal box or substation contains a multiple- 
signaling devlce for sending signais of différent character or significance, and 
the main station is provided with suitable means for receiving the said sig- 
nais, and also with suitable means for audibly warning the attendant when 
signais of one or another character or class are being reeelved. The multiple- 
signaling device located at the substations consists of a breali wheel compris- 
iag a disk, a segment or portion of which is insulated from the remaining por- 
tion. The periphery of the disk is provided with several groups of signais, 
so that when brought into co-operation with a contact pen one or another sig- 
nal is transmitted. The main portion of the disk, or 'break wheel,' as it 
may be termed, is connected with the main circuit, and the contact pen nor- 
mally bears upon the periphery of this portion of the disk, said contact pen 
being also connected with the main circuit. The disk is mounted upon a shaft 
under the control of the operator. Suitable means are provided for locking 
the contact pen out of contact as the disk is revolved in one direction and for 
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releasing said pen to make contact as the disk assumes Its normal position, 
sald means being such as shown and described In another application filed by 
me concurrently wlth thls. It Is herein designed rhat the main portion of 
the dislj; shall ti'ansmit the spécial or want signais by total interruptions of 
the current. The disli is also so Construetcd and arranged to be revolved in 
an opposite direction that the contact pen may make contact with the insu- 
lated segment, which Is provided with a signaling surface corresponding with 
the number of the box indicative o£ its locality, and similar means are em- 
ployed for disengaglng and restoring the contact pen, as previously described. 
Suitable auxiliary pens are employed, normally in contact with the said seg- 
mentai portion, which, when brought into co-operation with the revolving disk, 
interposes a suitable résistance into the line, that the current may be reduced 
in strength at intervais. Suitable keys are employed for revolving the disk 
In opposite directions, said keys being so shaped that they can only be em- 
ployed for the purposes intended. 

"It is herein designed that a policeman shall send in his 'on duty' signal 
by réduction in the current strength, and in this instance, the segmentai 
portion of the disk being employed, only the box number is transmitted. It 
is also designed that certain authorized citizens shall hâve access to the boxes 
when in need of assistance to transmit a signal, such signal in this instance 
being transmitted upon the main portion of the disk, the keys carried by the 
citizens being suitably shaped to transmit only the box number, while the 
key carried by the policeman is so shaped that be eau transmit iipon the 
main portion of the disk or multiple-signaling device any desired signal. 

"At the main station a relay is interposed in the main line, which responds 
to both réductions in the current strength, and also to total interruptions 
thereof, said relay controlling a local circuit, in which any suitable recorder 
or register is connected, to thus record ail signais transmitted by the mul- 
tiple-signaling device, whether patrol or spécial signais. Another relay is 
also connected with the main line, which is adjusted to respoud to only total 
interruptions in the current; said relay, by means of an annunciator drop, 
controlling a local circuit in which a vibrating or other suitable bell or gong 
is located, so that when any spécial signal, or one demanding immédiate 
attention, is received, which in this instance is transmitted by total inter- 
ruptions in the current, an audible warning is given to the attendant of sucli 
fact, calling his attention to the recorder or register. which otherwise he 
might not do, as the patrol signais are received." 

Détails of the structures need not be set forth except this: 

"A relay, B», is Included in the main-line circuit, L, which will respond 
to either a total break or to a réduction in the current, It having a stronger 
rétracter. The armature of the relay Ri controls a local circuit, L^, in which 
is placed a recelving instrument; such, for instance, as an ordinary recorder 
or registering apparatus, K^. a relay, Rs, Is also included in the main-line 
circuit, L, which Is adjusted to only respond to total breaks in the line, and 
not to a réduction in the current strength; the armature lever of the said 
relay R3, when released, in turn releasing an annunciator, which closes the 
local circuit L», thereby cansing a vibrating bell, V, located therein, to con- 
tinuously vibrate until the drop, r, is positively returned to its normal posi- 
tion. It will be seen that as any spécial or want signal is transmitted over 
the main portion, a, of the break wheel the current is rapidly broken, releas- 
ing the annunciator drop, r, and also causlng the relay Ri to respond; the 
opération of the co-operating contact pen c having been previously described. 
When the patrolman desires to transmit his patrol signal, the break wheel is 
revolved in the direction of the arrow, 6, thereon until the contact pen c is 
out of contact, but not breaking the circuit; and when he releases his hold 
upon the key the break wheel will return to its normal position, and during 
sùch movement there will be two circuits from the point 21 to the point "i-', 
over which the current alternately travels, — one over the branch wire i:!, 
contact pen c, contact pen g, and wire 14, including a résistance; and tlie 
other over wire 13, contact pen c, contact pen h, and branch wire 15, so 
that the current is alternately reduced in strength and restored to its normal 
condîtion; the relay Ri only responding as previously described. It Is ob- 
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vious that the multiple-signaling device herein described may be employed 
for transmitting any other class of signais besides that sueh as herein re- 
ferred to, and also, if deslred, the same may be employed to operate two inde- 
pendent recelving Instruments at a central station. I do not désire to limit 
myself to the means herein shown for interposing the résistance into the 
main Une, as It Is obvions that other means may be devised to co-operate 
•with the signal-transmitting apparatus to vary the strength of the current. 
I claim: 

"(1) A System for transmitting signais from a substation to a central 
station over a main circuit, wherein are combined a multiple-signal trans- 
mitter, which Is located at the substation, and constructed and arrangea to 
transmit several différent signais by current changes of one or another 
character; a message-receiviug instrument at the central station, whlch re- 
ceives the signal transmitted; and an audible alarm, also located at the said 
central station, which responds to the current change of one character only, 
whereby an audible warning may be sounded for some, and not for other, 
signais, substantiaJly as described. 

"(2) A System for transmitting signais from a substation to a central sta- 
tion, wherein are combined a signal-transmitting apparatus, which is located 
at the substation, and is constructed and arranged to change the condition 
of the circuit to transmit différent signais; a message-receiving instrument 
located at the central station, which reçoives the différent signais transmit- 
ted; and an audible alarm or indicating signal, also located at the central sta- 
tion, adapted to respond, and thus notify the attendant when some of the 
messages await reply, but not others, — substantially as described." 

Other claims cover the multiple-signaling device, which, as the 
spécification says, may be employed to operate two indépendant re 
ceiving instruments at the central station. They also cover other 
détails of structure, and the use of a résistance as the means for 
elïectlng "current changes," or changing "the condition of the cir- 
cuit." It is quite apparent that a current or circuit may be in a 
condition of normal flow, or of reduced flow, or of total interruption, 
and one or other of thèse conditions may continue for a greater or 
less length of time. 

The courts in the First circuit had before them patents to Stover, 
Field, and Wilson. Oonsidering the state of the art as thus pre- 
sented, they found it to be the essence of the Noyés invention that 
every message of a certain kind must be accompanied by an alarm, 
while every message of a différent kind shall never be accompanied 
by an alarm; that he accomplished this by the use of a single main 
circuit, over which ail messages pass to a single register or recorder, 
and while passing there hâve inhérent in themselves a power of self- 
selection, which, upon arrivai, will invariaWy cause messages of the 
one kind to sound an alarm and of the other kind invariably not to 
do so; that such power of self-selection came from current changes 
in the circuit over which ail messages went; and that Noyés was 
the first inventer of such a System. Wherefore they sustained the 
flrst claim broadly for such a System of sélective signaling produced 
by current changes of any character in the main circuit. We con- 
cur in their reasoning and conclusion, and it is only necessary to 
inquire whether the new évidence in the case should lead to a différ- 
ent conclusion. The Henry patent, and the Siemens-Halske publi- 
cation are briefly treated in argument, and it is enough to say we 
concur with the circuit court that "they do not, either singly or taken 
together, sufflciently disclose the principles of the Noyés sélective- 
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signaling system, or a System of practical use for municipal sig- 
naling." The main reliance of appellant seems to be on another 
patent of Noyés. This is No. 359,686 (hereinafter referred to as '86), 
issued on the same day as the other patents. The spécification reads: 

"In accordance with this Invention, the multiple-signaling device is em- 
ployed at the substation, whlch may be operated to transmit several différent 
signais which are divided into two classes, signifying their importance; and 
a message-receivlng instrument Is employed at the central station to receive 
the signais transmitted by the multiple-signaling device; and an audible alarm 
is also employed at the central station, which glves notice to the attendant 
when a message of one class — in this instance the important class — is being 
received or awalts a reply. * * * At the central station a relay is in- 
cluded in the main-line circuit, the armature lever of which controls a local 
circuit, in which a message-receiving instrument, herein shown as an ordi- 
nary recorder or register, is located, the said relay responding to total inter- 
ruptions of the main Une caused by the multiple-signaling device. An audi- 
ble alarm, herein shown as a vibrating bell, is connected in a ground circuit 
connected with the main line, and each substation is provided with means 
for closing the ground branch or terminal, to thereby cause the said vibrating 
bell to respond while the ground circuit is closed; the relay controlling the 
local circuit not belng effected by the ground circuit. In another application 
filed by me May 5, 1886, sériai No. 201,134 [which became patent '87], de- 
vices are shown for operating the multiple-signaling device as are lierein 
shown; and a receiving instrument for recording the messages, as well as 
an audible alarm, was also shown, but operated by a current of différent 
character. It is herein designed, as in the application referred to, that the 
patrolman shall transmit his patrol or 'on duty' signal, and also shall be able 
to transmit any spécial or want signal necessary; and that certain authorized 
citizens shall hâve access to the box or substation to transmit a signal when 
in need of assistance. The receiving Instrument at the central station is 
arrangea to respond to ail signais, whether patrol, spécial, or a citizen's sig- 
nal; but the audible alarm is arrangea to be responsive to only the spécial 
or citizen's signal; the two last-named signais being of spécial importance, 
and demanding immédiate attention, while the former need littie attention. 
* * * At the central station a relay, R, is Interposed into the main line, L, 
havlng the battery, B, the armature lever, r, of which controls a local circuit, 
Li, which latter includes a recorder or register. Ri, which will respond to 
interruptions in the main circuit; and, as described, ail signais transmitted, 
whether patrol, spécial, or citizen, cause a total interruption in the current, 
and are therefore duly recorded upon the receiving instrument. Ri. It is 
désirable, when any spécial or citizen's signal Is transmitted, that an audible 
alarm be sounded to indicate the fact, calllng the attention of any person at 
the station. To do this, a ground branch or circuit, LfS, is connected with 
the main line, L, having the battery, Bi, and the vibrating bell, V, while at 
the substation a contact pen or point, o, is connected with a ground terminal 
normally adjacent to but disengaged from the arm f2, whlch latter is made 
of conducting material, so that, as the said arm f2 is moved in one direction 
(and in this Instance in that direction to set up any spécial or citizen's signal), 
it will make contact with the said pen or point, o, closing the ground circuit, 
and causlng the bell, V, to respond during the time that the signal is being 
set up. The pen c at such time, being elevated and retained by the spring 
latches, f, fi, causes the arm as to engage with the cylinder, A, thus keeping 
the main circuit closed while the ground circuit is closed. The contact pen 
o, and arm fs, and the co-operating devices constitute a circuit eontroUer 
to change the condition of a current of différent character from that em- 
ployed by the multiple transmitter for transmitting the signais. The con- 
tact pen o is placed in such proximity to the arm f2 that upon any movement 
of said arm sufficient to set up a spécial signal the said contact pen will be 
struck, It yielding to compensate for the varions signais upon the cylinder, 
A. * * * Any other sultable transmitter may be employed at the sub. 
station to transmit the varions signais than that herein described, the single 
message receiving apparatus at the central office receiving the same, while 



288 107 FEDERAL REPORTER. 

th* audible alarm responds to such as hâve hereinbeforc been tei-med the 
Important signais.' I clalm: 

"(1) In a System for transmittlng signais from a substation to a main 
station, a multlple-signaling device located at the substation for producing 
changes in the main circuit to transmit a message, and a circuit-controlllng 
device, also located at the substation, and operated mechanically by the 
multiple-signàling device at the will of the operator for producing changes in 
another circuit, to transmit a warnlng signal; a message-receiving instru- 
ment, located at the main station, to receive the message transmitted over 
the main circuit by the multlple-signaling device; and an audible alarm, also 
located at the main station, responsive to the change in the eurrent pro- 
duced by the circuit-controlllng device at the substation, — ah substantially 
as (iescribed. 

"(2) In an electric circuit, the combination, substantially as described, of 
the multlple-signaling device located at the substation for transmitting sev- 
eral différent signais; a (^rcuit-controlling device, also located at the substa- 
tion, for changing the condition of a eurrent of différent character from that 
employed to transmit the signais; a message-receiving instrument at the 
central station, responsive to ail signais transmitted by the multiple trans- 
mitter; and an audible alarm, also at the central station, responsive only to 
the clrcuit-controUiug device at the substation." [Other elaims need not be 
reclted.] 

It is contended by the appellant that this patent 'SG, which is fli'st 
in number of the three, is the fundamental or generic patent, tbe 
other two being for spécial détails; and that, as it is not counted 
on in this suit, it must be treated as outstanding against the other 
two, leaving them devoid of invention, or reduced to mère détails. 
No. '86 does, it is true, deal with the same fleld of invention, — 
sélective signaling, — and accomplishes the same resuit; but there 
is between this and the other two so wide a différence that it can- 
not contain them, nor does it overlap them. The extremely vague 
and obscure phrase, "change the condition of a eurrent of différent 
character from that employed by the multiple transmitter for trans- 
mitting thç signais," becomes intelligible when the whole document 
is considered, the "eurrent of différent character" being the "eurrent 
that flows through the ground circuit and the terminais that lead 
to and from it." In No. '87 ail the impulses come over the one 
circuit to record their messages on the one register, and, by reason 
of their differing character, impressed with the capacity for self- 
selection by appropriate receivers at the place of receipt, so that 
some of them when there received will sound the alarm, and others 
not. In No. '86 the sélection is made at the place of transmission, 
not at the place of receipt, and the impulse which is to sound tlie 
alarm is a différent one from the impulse which is to deliver the 
message, and is itself transmitted by another and différent circuit. 
We concur, therefore, with the court below in the conclusion that 
the ûrst two elaims of No. '87 cover a System such as is set forth 
in its description, when the self-selection is effected at the place of 
receipt by eurrent changes of one or another character (normal, re- 
duced, or interrupted for a greater or less period), produced by the 
opération of a circuit controUer at the place of transmission. Pat- 
ent '88 is an improvement upon '87. It secures sélective signaling 
by ^'eurrent changes," by a "changea condition of the circuit" of a 
particular variety. The transmitting apparatus is constructed to 
produce a séries of short changes and a prolonged change in the 
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current, thus limiting the invention of patent '88 to tlie particular 
way of producing changes in the current, or rather to the contri- 
vances wMch secure such a way of producing changes, for the use of 
short and long changes, however combined, is aiready within the 
first two daims of '87, and cannot by itself be made the subject of 
claim in '88. The claims of patent '88 are: 

"(1) In a System for transmitting signais from one station to anotlier, a 
transmitting apparatus constracted and arrangea to produee a séries of short 
changes in the condition of the circuit and a prolongea change; also a séries 
of short changes, as described; a relay responsive to such changes in the 
circuit, and a receiving instrument controUed by said relay; another relay, 
also responsive to such changes in the circuit, and means controlled by the 
last-named relay, for effecting the opération of an audible alarm or warning 
signal only upon the occurrence of the proloûged change, — substantially as 
described. 

"(2) In a System for transmitting signais from one station to another, a 
transmitting apparatus cdnstrueted and arrangea to transmit a séries of total 
Interruptions and a prolonged interruption, and also a séries of total inter- 
ruptions, as described; a relay responsive to such interruptions of the circuit, 
and a i-ecelving instrument controlled by said relay; another relay, also re- 
sponsive to such interruptions of the circuit; and means controlled by the 
armature of the last-named relay for closing a local circuit containing an audi- 
ble alarm or warning signal only upon the occurrence of the prolonged inter- 
ruption, — substantially as described. 

"(3) In an electric circuit, a transmitting apparatus constructed and ar- 
rangea to produee a séries, of changes of short duration in the condition of 
the circuit, also a séries of short changes and a prolonged change combined 
with a receiving Instrument responsive to such changes in the circuit, and an 
audible alarm responsive to the prolonged change only, — substantially as de- 
scribed. 

"(4) In an electric circuit Connecting two stations, circuit-controUing déviées 
at the transmitting station for ehanging the condition of the current to pro- 
duee impulses of the same character of short and long duration at will, com- 
bined with two reeeivers located at the receiving station, one of whieh re- 
sponds to the impulses of short duration, and the other responds to the Im- 
pulses of long duration only, — substantially as described. 

"(5) In a municipal telegraph System, an electric circuit Connecting a main 
and one or more substations, and a signal transmitter at each substation con- 
taining Circuit-controUing devices which change the condition of the circuit 
for intervais of short and long duration at will, combined with a message- 
recording instrument at the main station, which receives the signais trans- 
mitted, and an audible alarm, also located at the main station, responsive only 
to the long changes produced by the circuit-controlling devices at the sub- 
stations, whereby a warning signal may he sounded for some, and not for 
other, signais, at the will of the operator, as set forth." 

The question of infringement bas been argued at great length. 
The circuit court found the proof of infringement indefinite, but 
suflfîcient to establish a prima facie case, and put the défendant 
upon its déniai. It introduced no évidence to disprove the facts tes- 
tifled to by complainant's witnesses as to the construction of the 
claimed infringing devices. Defendant's circulars, whieh referred to 
the Bridgeport and Oleveland plants, installed before the présent 
complainant took title, were a suflflcient threat that similar ones 
would be hereafter erected. A careful inspection of the proof leads 
us to concur with the judge who heard the cause at circuit as to 
infringement of patent '87. The testimony indicated that the élé- 
ments of the first two claims were combined by défendant, its sé- 
lective signaling being secured by "current changes of one or an- 
107 F.— 19 
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other character." As to patent '88, however, wliich, as we hâve 
seen, must be confined to much more spécifie structures, we do not 
find the testimony sufflcient. 

The decree of the circuit court is aflarmed as to patent '87 and re- 
versed as to patent '88, without costs to either party. 



JOHN R. WILLIAMS CO. et al. v. MILLER, DTI BRUL & PETERS 

MFG. CO. 

(CSrCTilt Court, S. D. New Tork. February 4, 1901.) 

1. Patents— Validity— Insertion of Nbw Claim in Application. 

The fact that a new claim Is Inserted in an application for a patent by 
the attorneys for the appllcant, without any new oath, does not render 
the patent invalid as to such claim, where It was wlthin the invention 
deseribed In the spécification. 

2. Bamb— Peesumptions— Bffbct of Décision of Patent Office. 

ïhe décision of the patent office In interférence proceedings as to 
priority of invention in favor of the later of two applicants, while not 
conclusive on the courts, overcomes the presumption in favor of the other 
Inventor arlsing from priority of his application, and the presumption of 
validity attaches to the patent granted on the later application. 

8. SamB— CONTRIBOTOKT InFKINGBMBNT— PkOOBSS PaTENT. 

The selling of machines to the trade, deslgned to be used in employlng 
a patented process, constltutes contributory infringement.i 

4. Same— Pkockss of Weapping Cigars. 

The Hammerstein patent. No. 261,849, for a machine for «se in wrap- 
ping cigars, and method of using it, Is vold for lack of patentable novelty 
as to claim 2, whieh covers the machine, — similar machines haviiig been 
in prior use in related arts, — ^but Is valid as to claim 1, which describes 
the process by which the machine Is applied to the art of cigar making. 
Claim 1 also Tielâ infringed. 

6. Samb— Machine for Cutting Cigak Wrappbrs. 

The Hammerstein patent. No. 315,408, for a machine for cutting elgar 
wrappers, used in connection with the machine for wrapping cigars de- 
seribed in patent No. 261,849 to the same patentée, discloses patentable 
invention, was not anticipated, and Is valid. Claims 1 and 3 also Ueld 
Infringed. 

In Equity. Suit for infringement of patent. On final hearing. 

Charles C. Gill and Lîvingston Gifford, for plaintlffs. 
E. M. Marble and Wood & Wood, for défendant, 

WHEELER, District Judge. This suit is brought upon two pat- 
ents granted to Oscar Hammerstein, — one, No. 261,849, dated August 
1, 1882, for a machine, and method of using it, in folding the wrap- 
pers about the Allers of cigars, and the other. No. 315,408, dated April 
7, 1885, for a machine, in connection with the other, for cutting cigar 
wrappers. The spécification of the flrst states that: 

"Heretofore it bas been customary for cigar makers to apply the wrappers 
by flrst roUing them around the lower portion of the cigars, and then, when 
the point of the cigar was nearly reached, cutting the unrolled end of the 
wrapper to its proper form, and roUing it around the point of the cigar. The 
cutting of the wrapper, being by hand, was never very exact, so that usually 

iContributory infringement of patents, see note to Edison Electric Light 
Co. V. Peninsular Light, Power & Heat Co., 43 C. C. A. 4T9. 
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a projecting portion remained, that had to be bitten or eut off by the cigar 
maker. In this act of applying, the wrappers were frequently exposed to 
such strain that they were tom to pièces, and considérable loss resulted from 
this cause alone. My invention consists in perforating the table on which 
the wrapper is placed, and in combining it with a fan or air suction or pro- 
pelling apparatus, which through the perforations of the table will suck the 
wrapper tightly to its place, and hold it immedlately before and while It ia 
being put around the cigar. The same System of invention Is applicable to 
the covering' of cigarettes." 

In the drawings the table is marked A; air holes in the table, aj 
a conduit below the table leading to the air holes, O; and the air- 
propelling fan, D. The daims of that patent in question are: 

"(1) The proeess herein described of applying a cigar wrapper to and around 
the Aller, which proeess consists In holding the wrapper, by air pressure, flat 
on a perforated table, and in thereupon graduai ly rolling it around the fiUer, 
the unroUed portion being meanwhile held to the table by air pressure, sub- 
stantially as speeified. (2) The table, A, having holes, a, disposed in an area 
of the form of the wrapper of a cigar or cigarette, in combination with the 
conduit, 0, and air-propelling appafatus, D, ail arranged to hold the entire 
wrapper on said table by suction, substantially as speeified." 

The spécification of the other states that: 

"The Invention consists flrst in combining with a perforated suction plate 
and a suction pipe a cutting blade, so that the wrapper, while the leaf is held 
by suction or air pressure to said plate, may be eut out of the leaf. The In- 
vention also consists in combining with the continuons cutting blade, which 
bas the gênerai outline of the wrapper, an inner cutter for making a curved 
incision into the head of the wrapper, thereby improving Its condition." 

In the drawings the continuons cutting blade is marked A; the 
perforated plate, which is the air-hole space of the table of the other 
patent, B; the suction pipe, which is the conduit of the other, E; and 
a hand roUer passing over the wrapper leaf, pressing it against the 
cutting edge of the blade, F. The claims of this patent in question 
are for: 

"(1) The continuous cutting blade. A, combined with the perforated plate, 
B, and with the suction pipe, E, substantially as described, for creating suction 
in the space bounded by the blade, A, and plate, B, as and for the purpose 
speeified. (3) The continuous cutting blade. A, combined with the plate, 
B, which is placed therein beneath the cutting edge, and with the roUer, F, 
and suction pipe, E; the plate, B, being canstructed to permit the air to be 
drawn from above it to the space below It, as set forth." 

The first claim of the first patent is not for the principle that 
nature abhors a vacuum, and will press with air to flU it, nor for the 
mechanical opération of the machine, but for the use of both by the 
hands of the operator in folding the wrapper about the filler to make 
a cigar. This method of performing this opération seems to be 
patentable as an art, under t^e statutes, if new. Walk. Pat. § 14. 
If holding thin paper in place by pneumatic pressure, to be operated 
upon for making paper bags or cigarettes, was this proeess, it would 
not be new. But a tobacco leaf fit for a cigar wrapper is of much 
more délicate flber than paper for bags or cigarettes; and holding 
it in place as it receives the Aller, and is progressively folded about 
that as it is rolled along the perforated table and shaped by hand, is 
a very différent opération from any in which paper had been conflned 
by pneumatic force. The invention of it does not appear to hâve 
been anticipated by anything set up in défense. 
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No claim for a process was in the application for tLis patent when 
it was flled. One was afterwards inserted by the aitorneys, without 
any new oath, and through amendments it became this one. It is 
objected to as invalid on this account, and Eagleton Mfg. Co. v. West, 
Bradley & Oarey Mfg. Co., 111 U. S. 490, 4 Sup. Ct. 593, 28 L. Ed. 493, 
is relied upon for this contention. But in this case the speciiication 
as well as the claim was enlarged by the attorneys after the death of 
the inventer so as to include an invention not before described, and 
that was what defeated the patent. The changing of claims for in- 
ventions described in the spécification does not enlarge the scope of 
the application, and seems to be well within the anthority of attor- 
neys to prosecnte it, and according to the constant practice of the 
patent olïice. 

The mechanical claim is to be considered with référence to the 
part belonging solely to its mechanism in performing the opération. 
That mechanism consists of the perforated table, the air conduit, 
and the air propeller. Each of thèse' was old, separately, and in such 
an arrangement. There was nothing new about either, except mak- 
ing the perforated part of the table in the form of a cigar wrapper, 
which would be entirely obvious as to so much of that as is a require- 
ment. The mechanism does not operate in any new way, nor produce 
any new resuit. The only novelty about it was bringing it into use 
in this new connection. The distinction as to patentability in put- 
ting old devices to new uses in more or less related arts is clearlv set 
out in Potts V. Creager, 155 U. S. 597, 15 Sup. Ct. 194, 39 L. Ed. 275. 
Thèse arts are so nearly related that bringing thèse old devices 
into this use does not appear to be a new invention. This claim, 
therefore, appears to be invalid for want of novelty, according to 
that distinction. 

The validity and scope of the first and third claims of the other 
patent are to be considered with référence to the prier uses of pneu- 
matic force for holding thin paper in place to be eut or folded, as 
before mentioned, and also other patents for cigar making; the 
most notable among thèse being No. 137,524, dated April 8, 1873, 
and granted to Remsen Appleby for an improvement in apparatus 
for cutting cigar wrappers, in which the leaf was to be held in place 
upon a wrapper-shaped cutter by an adjustable hinged gage, and 
No. 340,180, dated April 20, 1886, and granted to John R. Williams, 
on an application flled February 10, 1883, which was before the ap- 
plication for this patent, for a machine for cutting cigar wrappers. 
The Appleby patent is not, and could not well be, relied upon as 
an anticipation of this, for it did not in any way involve air pressure ; 
but thèse claims are argued to be mère mechanical aggregations of 
the devices of Appleby, and of the first of thèse patents. The wrap- 
per-shaped cutter and roller of Appleby, and the suction of the other 
patent, were brought into thèse claims, and adapted to each other 
for worldng together. The gage of Appleby was dispensed with, 
and his cutter fltted to the suction for the opération of his roller. 
This seems to hâve been more than a mère mechanical aggregation, 
and to hâve amounted to a new combination involving an exercise 
of inventive skill. An interférence was declared between Williams' 
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application and Hammerstein's, which was decided by the examiner 
of interférences and the board of examiners in chief in favor of Ham- 
merstein. This patent was tbereupon issued to Hammerstein as as- 
signer; and one expressly disclaiming the invention described in 
this, to Williams. This invention is not shown, nor attempted to be, 
to hâve been known to and used by Williams prior to the invention 
by Hammerstein, otherwise than by showing priority of applica- 
tion, which failed for want of priority of invention. This décision 
is not conclusive hère as to this priority, but it disposed of the pre- 
smïiption arising from priority of application involved there, and 
left nothing to overthrow the presumption of validity attaching to 
this patent as granted. Morgan v. Daniels, 133 U. S. 120, 14 Sup. 
et. 772, 38 L. Ed. 057; Walk. Pat. § 142. 

The défendant is shown to hâve made and sold, and to be making 
and selling, for use, cjgar wrapper cutting machines constructed and 
operated according to patent No. 594,835, dated November 30, 1897, 
and granted to Pietro Veraci. This patent is not for a new process 
or machine in avoidance of those of the patents in suit, but for im- 
provements upon them. The spécification says: 

"My invention is an improvement on those cigar wrapper cutting machines 
in wliich a leaf is laid on a hollow cutting die and wrapper-supporting plate, 
over which a roller is reciprocated to eut the wrapper out of the leaf; the 
wrapper being held in position by air pressure 'while it is applied by the oper- 
ator to the cigar bunch." 

It further describes a perforated wrapper-supporting plate, F, sur- 
rounded by a cutting edge on which the leaf is placed, and a wrap- 
per is eut by a roller passing over it while it is held down by suc- 
tion, and then says, "The wrapper remains held to the wrapper-sup- 
porting plate, F, until it is rolled around the cigar bunch by the 
operator, when the valve closes," after saying before that "when 
the leaf bas been eut, and the operator rolls therein the cigar bunch, 
the leaf, in rolling up, uncovers the plate." The defendant's cata- 
logue shows a machine containing thèse devices, and says: 

"The 'suction' System of rolling cigars is already familiar to the trade, being 
in use in the very largest and best-known factories of the United States, 
ïhe advantages of this System over hand work hâve been eoncluslvely demon- 
strated. * * * The eut on opposite page shows design of table which we 
manufacture. We sell them outright and In any quantity." 

The catalogue is said for The défendant not to be suflicient évidence 
of détails of the machines to make out infringement. They are, 
however, admissions of sales of such machines for use, and compé- 
tent, so far as they go, for showing participation by such sales in 
infringement of the process claim of the first of the patents in suit. 
The making of the machines might not be snch a use of the process 
as to be an infringement of that claim, but the selling of them 
for use would be such a concurrence in the practicing of the pat- 
ented process that the use of them would involve as to amount to a 
partaking as principal in the infringement by it. American Dia- 
mond Bock Boring Go. v. Sullivan Mach. Co., 14 Blatchf. 119, Fed. 
Cas. No. 298; Supply Co. v. McCready, 17 Blatchf. 291, Fed. Cas. 
No. 295. This évidence also shows that the défendant makes and 
«ells machines containing the combinations of tbe first and third 
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claims of the second patent. They are improved upon by being 
added to, but do not appear to be changed tbemselves in their parts 
or mode of opération. TMs taking of the invention to improve upon 
is as well an infringement as taking without the additions would 
be. And the sale for use of the same machine infringes pro tanto 
both patents, whether the inventions co-act or not. Decree for 
plaintiffs as to the first claim of the first patent, and the first and 
third of the other. 



THE GERMANIO (two cases). 
(District Court, S. D. New York. February 28, 1901.) 

1. Shipping— Cargo Damage— Négligent Dischargk. 

It is the duty of a ship to pay attention to any extraordinary clrcum- 
stances that evidently aiïect her stability wliile discliarging, and to 
regulate her mode of discharge accordingly, so as not to endanger the 
cargo. Négligence in such regard, which results in damage to cargo, Is 
not a fault In the "management of the ship," wlthin the exemption of 
the third section o£ the Harter act, but rather in the care or proper de- 
livery of the cargo, wlthin the meaning of the first section, from which 
she is not exempt from liabllity. 

2. Samb— Steamer Tophkavt fkom Ice. 

A ship on entering port at New Tork during extremely cold weather 
in February was coated above her deck wlth some 200 tons of ice, which 
rendered her topheavy and gave her a list to starboard of 4° to 5° even 
when laden. Belng several hours late, In order to be ready for her out- 
ward voyage the master commenced dlscharging Immediately and rapid- 
ly, at the same time taking in coal on both sides, the most of which was 
stowed above the water line. After most of her cargo In the lower hold 
had been discharged, and her list had Increased to about 8°, she rolled 
over to port; and In dolng so the cover of a coal port on that side was 
broken ofC, leaving the opening only about a foot above the water. By 
shifting cargo and stopping the loadlng of coal on the port side, she was 
again rolled back, but no means were taken to close the open port, and 
the loading of coal prooeeded until she was nearly filled to the main 
deck. The wind had been strong ail day, and in the evening Increased 
to a velocity of 52 miles, but the ship was protected on either side to a 
considérable extent by buildings on the piers. About 5 hours after she 
first rolled to port, and when her list to starboard had greatly Increased, 
she again went over, and, earrying the open port below the water, filled 
and sank, damaging the cargo on board. Eeld, that the damage could not 
be attributed to the wlnd to such an extent as to relleve the ship from 
liability, since she would not hâve been endangered but for her unstable 
and topheavy condition, due to the négligent and Inconsiderate manner 
of unloadlng her cargo, without any regard to the great weight of ice 
above her deck, and to the equally négligent loading of the coal and 
faiUire to close the open port, ail of which was négligence of the ship In 
handling the cargo, for which she was not exempted either by the Harter 
act or her bills of ladlng. 

In Admiralty. Suit to recover for damage to cargo. 

Carter & Ledyard and Walter F. Taylor, for Aitken et al. 
Butler, Notman, Joline & Mynderse, for Insurance Co. 
Wheeler & Cortis, for claimant. 

BROT^rîs, District Judge. The above libels were flled by the under- 
writers and owners of cargo to recover for water damage done to the 
goods on board the steamship Germanie through two lurches to port 
while unloading, in conséquence of which she took in water through 
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an open coal port and filled and sank at her pier în New York on 
February 13, 1899. 

The Germanie is 455 feet long by 45 feet beam, about 34 feet depth 
of hold, and her gross tonnage is 5,060 tons. She arrived at her pier, 
45 North river, at abont noon of Saturday February 11, 36 bonrs late, 
with 172 passengers, the mails and about 1,650 tons weight of cargo. 
Ail ber forward parts, including the bridge, rigging and spars as high 
up as tbe foreyard, were very heavily incrusted with ice from pre- 
vious storms and intense cold; and more ice being on her starboard 
than on her port side, she had on arrivai a starboard list of about 
4° or 5°, 

The amount of ice was estimated by the master and flrst officer at 
180 tons. The consumption of abont 1,082 tons of coal and water on 
the voyage shonld hâve lightened the ship's mesne draft, at the rate 
of 1 ineh for every 37 tons, about ^2*^^ inches; the actual différence 
in her draft on sailing and on arrivai at her dock, was but 23 inches, 
or 6^ inches less, équivalent to 231 tons of ice to account for this 
différence. If one-half inch be allowed foi- a little admixture of fresh 
water at the dock (Shipping Co. v. Porbes [D. C] 99 Fed. 105, 106), 
after the current had been running ebb about 1| hours (The Ludvig 
Holberg [D. C] 36 Fed. 917, note) we shonld hâve about 213 tons as 
the probable amount of ice. During Sunday and Monday there was 
also a heavy fall of snow, and as only a part of what fell on the ship 
could be removed, the residue added to her weight above deck. 

The weather continued very cold after the steamer's arrivai and 
but little of the ice could be removed. In order to hâve the steamer 
ready to sail at the appointed time on the following Wednesday, the 
discharge of her cargo was commenced immediately and hurried from 
ail of her flve hatches at once. At the same time she was taking in 
coal for the outward voyage from coal barges on both sides of her. 
To admit the coal barges on her port side, she was breasted off about 
25 or 30 feet from the dock. 

At about 4 p. m. of Monday, the 13th, after discharging about 1,370 
tons weight of cargo, and when ail of the cargo in the lower hold was 
discharged except about 135 tons, and only about 125 tons more re- 
mained on the orlop and steerage decks, her starboard list being 
then increased to about 8°, she suddenly rolled over from starboard 
to port, and kept a port list of at least 9° and probably more. In 
making this roll, the open cover of one of the aft coal ports, about 33 
inches by 22, which opened outwards on the port side, struck the coal 
barge and was knocked ofif and went overboard, leaving the bottom of 
the open coal port about a foot probably above' the water line. 

Upon this list to port, the master, who theretofore had given no 
attention to the discharge of cargo or to the loading of coal, inter- 
vened and ordered that coaling on the port side should be stopped, 
but continued on the starboard side; that no more cargo should be 
taken from the lower hold, and that some sugar in bags in the lower 
hold should be shifted from the port wing to the starboard side. 

When about 10 tons of sugar was thus shifted, the steamer at about 
4:45 p. m. rolled back again to starboard, with a list of about 8° as 
before. Coaling was then resumed upon the port side, but was 
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Btopped on the starboard side at aboqt 6 p. m.; and between that and 
9 p. m. ail her side pockets were flUed with coal up to the main deck, 
except one on the starboard side, which lacked about 30 tons of being 
fuU. Some 20 pr 25 tons of coal were also run into her cross bunkers 
in the lower part of the ship, which were previouslj about half full; 
about 50 tons of dry goods and oranges were also discharged from 
the orlop deck and from the steerage deck, which was next above the 
orlop; and about 60 tons of bacon, fprming a tier and a half, were 
put ou board and evenly distributed in the bottom of the hold. 

During the day the wind was a moderate gale from the northeast 
until about 4 p. m. It then shifted to the northwest, became more 
squally, and increased to from 35 to 38 miles per hour until 8 p. m., 
as observed at the weather bui^ au at an élévation of 400 feet. From 
8 to 9 p. m. it was 39 miles; from 9:05 to 9:10 at the rate of 52 miles, 
and from 9:10 to 9:15 at the rate of 54 miles, after which it dimin- 
ished, indicating a squall at that time. Although the normal direc- 
tion of a northwest wind was nearly fore and aft with the line of the 
ship as she lay in the slip, several of the witnesses from the steamer 
say that the wind seemed to come athwartships from the southwest. 
The flrst officer, however, says that at 9 o'clock, the wind was not 
blowing so much across as before, but was more to the westward. 
A high shed was on pier 45, the peak of which was 54^ feet above the 
water line; the shed on pier 44 was 24 J feet lower. Thèse structures 
might natnrally deflect the wind somewhat and produce variable ed- 
dies and currents. 

Prom the time of the second list to starboard between half past 4 
and 5 p. m. until 9 p. m., the steamer's starboard list was constantly 
increasing. At 8 p. m. the list was 12° by the clinometer, and at 9 
p. m. it reached 13°, the port rail then being 10 feet higher than the 
starboard rail. At a little after 9 p. m. the steamer suddenly rolled 
over again to port, carrying beneath the water line the lower part of 
the open coal port. Through this port as well as through some 28 
holes where the bolts had been removed for loosening 4 of the coal 
ports on the port side, the water fiowed into the ship more rapidly 
than the pumps could control it, so that the ship sank at her dock be- 
fore outside relief could be obtained, damaging the goods then on 
board. 

The libelants contend that the two lurches to port above described 
were caused by the unstable and topheavy condition of the ship, 
through the négligent unloading of cargo without any considération of 
the heavy weight of ice and snow above; that there was négligence 
also in the continued loading of coal above her water line and center 
of gravity after the flrst list, and in the failure at once to close up 
the open coal port after the cover of that port was carried away by 
the flrst list to port. The respondent contends that there was no nég- 
ligence in thèse respects; that the changes of the ship from starboard 
to port were harbor périls, caused by the very high wind blowing 
crosswise against the icy ship, and without any fault on the ship's 
part; aud that if there was àny fault in those regards, ii pertained 
to the "management of the ship," and was within the exemption of 
the third section of the Harter acL 
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I tbink the iibelants' contentions are eubstantially maintained, and 
that neither the Harter act nor any of the exemptions in the bill of 
lading exonerate the ship. 

1. The damages were cansed by two sudden lurches of the ship f rom 
starboard to port; one at about 4 o'clock in the afternoon, and the 
other a little after 9 in the evening. Both contributed to tbe resuit ; 
the first, by knocking off the coal port and leaving a large opening 
exposed; the second, by carrying the bottom of that port hole below 
the water Une. Without the second roll the flrst would hâve pro- 
duced no damage to the cargo; without the flrst, the second would 
probably hâve carried away the cover, as the first did, and hâve re- 
sulted in substantially the same damage. It does not seem neces- 
sary, however, to distinguish between the two; since both, I am sat- 
isfied, were produced by the same substantial cause, namely, the in- 
stability and topheavy condition of the ship, arising from the incon- 
siderate unloading of nearly ail her cargo, without any regard to the 
great weight of ice and snow above her decks. 

The évidence leaves no doubt that up to the time of the ship's first 
lurch to port, the unloading liad proceeded in the same manner as if 
there had been no such weight above. Out of 1,650 tons weight of 
cargo, ail had been removed except 155 tons in the lower hold, and 
125 tons on the orlop and steerage decks. As the average weight of 
the latter was above the water line ànd the center of gravity, it con- 
tributed somewhat to her instability. From the behavior of the ship 
and the testimony of Lieut. Spear, I hâve no doubt that through this 
inconsiderate and imprudent unloading, the center of gravity of the 
ship had been brought some five or six inches above the metacenter. 
This was a condition of unstable equilibrium, upon an even keel, and 
a position, therefore, which the ship could not maintain, but one in 
which she was liable to go from one side to the other through any 
comparatively small impulse. 

It is impossible to hold that a ship may unload in this manner at 
the risk of the cargo, or that this can be deemed suitable or proper 
care in the unloading or delivery of cargo. It is the ship's manifest 
duty to pay attention to any extraordinary circumstances that evi- 
dently affect her stability while discharging, and to regulate her mode 
of discharge accordingly, so as not to endanger any of the goods. The 
unusual additional weight of over 200 tons of ice and snow which she 
was carrying above her decks, was much more dangerous than even 
a similar weight of cargo on deck would hâve been, since its average 
weight was much higher up; and if similar damage had happened 
through instability of the ship caused by leaving such a weight of 
deck cargo untouched, while the hold was nearly eniptied of cargo, no 
question, I tbink, would hâve been made of the négligent manner of 
unloading, and of the ship's responsibility for the conséquences. 
Haste to hâve the ship ready to sail on the following Wednesday, 
though it may expiai n the taking of the risk, cannot shift the respon- 
sibility for it upon the cargo. 

It is very probable that the wind was one of the factors in the dif- 
férent movements of the vessel, but not to any such extent as to re- 
lieve the steamer from liability. At the time of the first list to port, 
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the wind was northerly; it had not yet shifted to thé northwest; it 
was then a moderate gale, and the ship was in the lee of the shed 54 
feet high on the pier. The effect of the wind upon the ship must then 
hâve been very small; it could only hâve been important throngh her 
unstable condition and readiness to yield to a slight impulse. At 9 
p. m. after the wind had shifted to the northwest, it was much strong- 
er for a short period, reaching during a few minutes a maximum of 
54 miles per hour. Although a northwest wind even of this strength 
would naturally hâve little effect when blowing fore and aft, yet the 
wind is liable to such deflection and to such extremely variable eddies, 
when blowing between or against buildings, that I think it quite prob- 
able that the impulse from such deflected currents in connection with 
the steamer's topheaviness, heavy side-loading with coal above the 
water line, and very feeble stability in the position of her list, may 
hâve been the immédiate cause of the second lurch to port. But with- 
out this topheaviness and feeble stability, a northwest squall of a 
maximum velocity of 54 miles could not hâve produced any such 
lurches. Strong northwest winds are very common hère in summer 
and in winter, and that maximum velocity is not rare. Ordinarily 
such winds are without effect upon vessels moored like the Germanie, 
if they are in proper condition. During about a month since this case 
was submitted, half a dozen similar squalls hâve been reported from 
the weather bureau of equal or greater maximum velocity, four of them 
reaching from 64 to 72 miles. The wind, moreover, had been blow- 
ing a moderate gale ail day; towards evening it increased. There 
was abundant warning, if lie strong wind was likely to damage ves- 
sels in proper condition; and the flrst lurch was a further spécifie 
warning of the vessel's instabUity, and of her liability to a similar 
lurch again. 

Several of the claîmant's witnesses indeed, speak of this storm as a 
blizzard, or as the severest they had ever known ; but it is évident that 
they do not refer so much to the violence of the wind, as to its com- 
bination with severe cold ; but the cold which made the weather severe 
for ofiicers and men, contributed nothing to the lurches of the ship. 
Those were due to instability produced by rash and heedless unload- 
ing, without which the wind would hâve done no hann; and this nég- 
ligence in unloading, aided by coaling high up in the side pockets, I 
must consider the primary cause of both lurches, and of the resulting 
damage. 

Some évidence was given by the claimant to the effect that it is not 
uncommon for ships in unloading or loading to hâve a list to the ex- 
tent of 5° or 6° and sometimes more; that nothing is thought of such 
a list, and that it is not regarded as in any way dangerous. Nelson 
says: 

'• "I don't consider a ship with 5 or 6 degrees of Ust amounts to anythlng as 
to stability. There are plenty of steamers which we cannot load on an even 
keel; they won't stand on an even keel tmtil they are entlrely loaded, fln- 

ished loading." 

But such testimony does not meet the présent case. A mère list 
to one side or the other, due to unequal distribution of cargo below, is 
no doubt of little or no importance; the ship's essential stability is 



THE GEEMANIC. 299 

not tliereby affected, and loading or unloading may nevertheless safe- 
ly proceed as usual. But when the list arises from topheavinesa 
through excessive weights above tlie deck, the case is altogether dif- 
férent. Doubtless also the rule of law is as cited by the claimant, that 
culpable négligence is not cbargeable upon one who talies the usual 
précautions against accident which carefui and prudent men are ac- 
customed to take under similar circumstances. Nitroglycerin Case, 
15 Wall. 524, 536, 21 L. Ed. 206; 1 Shear. & K. Neg. (4th Ed.) § 11; 
Whart. Neg. § 46. But this rule is inapplicable hère for the reason 
just stated. There is no évidence that carefui or prudent men or any 
others, are accustomed to disregard the présence of a heavy deck 
load, or of a great weight of ice and snow above deck and lists there- 
by produced, while the hold is being emptied of cargo. The circum- 
stances, in other words, are wholly différent. 

2. After the first list to port the master took steps to regain a star- 
board list in order to avoid danger from the open coal port. But 
there was certainly remissness after the ship had again rolled over 
to starboard, (a) in not temporarily closing the open coal port with 
the means he had at hand for doing so; and (b) in allowing ail the 
side pockets to be filled with coal up to the main deck, except about 
30 tons in one of the starboard side pockets. This certainly increased 
the instability of the ship, and made it certain that in case of another 
list to port the ship must roll over much more than before, through 
the increased momentum of the increased weight above the water 
line and the greater increase on the port side. The greatly increased 
list to starboard, ranging from 9° to 13° was also a further waming 
to the same effect. Thus the continued loading with coal, much above 
the water line, was it seems to me imprudent, unless the open port 
hole were first securely covered. When the vessel before 5 o'clock 
had again turned over to starboard, the open port could hâve been 
easily closed up with the means at hand, while the port was well 
above the water line. But no attempt to close it was then made, nor 
until after the second lurch to port, when it was too late, since the 
work could not be eflectively done after the port was below the ice 
and water. 

3. I think the exemptions of the third section of the Harter act 
do not extend to this case, for the reason that the primary fault was 
in the manner of unloading the cargo and loading the side pockets 
with coal. The fault in this respect was not committed in acts done 
with any référence to the navigation or management of the ship, as 
in the cases cited by the claimant, though thèse acts did incidentally 
produce a topheavy and unseaworthy condition of the vessel. The 
fault was of the same nature in the case of Knott v. Worsted Mills, 

179 U. S. 69, 21 Sup. Ct. 30, 45 L. Ed. ; Worsted Mills v. Knott 

(D. C.) 76 Fed. 582, — in which the suprême court sustained the view 
of this court, that the fault was in the management of the cargo rath- 
er than in the management of the ship, and hence within the flrst sec- 
tion rather than the third. In the more récent case of The Manitoba 
(D. 0.) 104 Fed. 145, the same distinction waa applied. 

It is true that the flrst section of the Harter act does not specifically 
speak of "unloading cargo." It f orbids exemptions from liability for 



300 107 FEDERAL REPORTER. 

"loss or damage arising from neglect or failure in proper loading, 
care * * * qj. proper delivery" of cargo. But the "unloading" of 
a ship is a necessary part of the "delivery" of cargo in its larger sensé. 
Even if the word "delivery" as there used were restricted to its nar- 
rower sensé, the proper unloading of the ship so as not to endanger 
any part of the cargo, is as obligatory as care in loading. The obliga- 
tions speciflcally referred to in the first section were not created by 
that section, but hâve alvi'ays existed; the object of that section was 
to prevent évasion of those long-established obligations, and the fail- 
ure to enumera'te "unloading" does not diminish the vessel's pre-exist- 
ing obligation. Even if the failure to close up the open port were 
deemed fault in the "management" of the vessel while in port, and if 
the third section were held to include faults in port, still the damage 
did not "resuit" from that fault alone, nor was that fault the im- 
médiate cause of the damage. The immédiate cause was the second 
lurch, produced by négligence in unloading cargo and in loading coal ; 
and for that reason also, as I flnd, none of the exceptions of the bill of 
lading avail the défendant. 
Decree for the libelants with costs. 



THE AGGI. 
(Circuit Court of Appeals, Second Circuit. January 4, 1901.) 

No. 9. 

1. Shipping — Cargo Damage— Sbaworthiness. 

A cargo o£ sugar was damaged on a voyage from Java to Boston by 
sea water whict» entered around loosened bolts securing In place a 
■wooden scroU work under the ship's figurehead, and extending some feet 
from the prow on either side of the vessel. Thèse bolts extended through 
the ship's plates, belng fastened by nnts on the Inside, and were in such 
position that water enterlng through the holes would readily flow into the 
fore peak, where the sugar damaged was stowed. The action of the seas 
upon the scroU work, especially in rough weather and when the ship was 
heavlly laden, would naturally tend to gradually loosen the nuts on such 
bolts. The bolts had not been inspected for two years, and there was no 
évidence showing whether or not the nuts were loose at the beginning 
of the voyage, except the testimony of the officers that there was no 
leakage on the previous voyage. On the voyage the ship was heavily 
laden and eneountered some heavy weather, but not more than should 
hâve reasonably been anticipated. Held that, if the bolts were loose at 
the inception* of the voyage, the ship was in that respect unseaworthy, 
from the conséquences of which the owners were not relieved from lia- 
bility by the provisions of the Harter act, and that the évidence was not 
sufflcient to overcomë the presumption of fault which arises against the 
carrier when goods are damaged during their transportation. 

2. Samb— Exceptions in Bills op Lading. 

A provision of a bill of lading that the ship is not to be answerable for 
loss through, âny "latent defect in the machinery or huU not resulting 
from want of due diligence by the owners" does not cover a condition of 
unseaworthlness existing at the commencement of the voyage, but ap- 
plies only to a state of unseaworthlness arising during the voyage. 

Appeal from the District Court of the United States for the East- 
em District of New York. 

J. Parker Kirlin, for appellant. 
Walter F. Taylor, for appellee. 
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Before WALLACE, LACOilBE, and SHIPMAN, Circuit Judges. 

WALLACE, Circuit Judge. The sugar of the libelants while be- 
ing transported by the steamship on a voyage from Java to Boston 
was injured by the inflow of sea water. The sugar was in bags, 
and was stowed in the main peak of the vessel. The water entered 
around the bolts fastening the scroll work of the flgurehead on 
the bow of the vessel. This scroll work extended 12 or 15 feet back- 
ward from the stem on each side of the bow, was of wood varying 
in thickness from 2 to 4 inches, and was secured by a row of iron 
bolts which passed through it and through the iron plates of the ves- 
sel into a compartment of the main deck, adjoining the forecastle, 
used for the stowage of the ship's tackle. The row of bolts was 
somewhat above the main deck. As the vessel was laden for the 
voyage, the bolts were about 8 feet above the water line. Wheie 
the deck plates join the stem of the vessel they did not fit snugly, 
and small openings existed, which would permit the water to flow 
from the main deck into the fore peak. When the vessel arrived 
it was found that five or six of the bolts were sufficiently loose to 
admit the water to the main deck, and that it had flowed thence 
into the fore peak and damaged the bags nearest the stem, and ac- 
cumulated in the bottom and damaged the lower bags. 

The voyage occupied 2 months and 12 days, being protracted 
about a day and a half beyond the usual period by weather which 
the master characterized as "boisterous and contrary." 

The question upon this appeal, as it was in the court below, is 
whether the injury to the goods was caused by a péril of the seas, 
or by the insufflciency of the vessel for their safe transportation. 
The opinion of the court below (93 Fed. 484) contains a fuU discus- 
sion of the évidence, and renders any further discussion of it un- 
necessary, as we agrée generally with the conclusions reached. 

The ship stowed the goods where water leaking through the boit 
holes would find its way directly to the goods; and, as she was 
heavily laden for the voyage, the entrance of the water and ensu- 
ing damage to the goods if the bolts were loose was a probable con 
séquence and almost inévitable if the weather was bad. It foUows 
that if the bolts were loose at the inception of the voyage the ves- 
sel was then unseaworthy. It is contended for the vessel that they 
were loosened by the heavy weather upon the voyage. This con 
tention rests upon évidence that more or less severe weather was 
encountered, that there had been no leakage around the bolts upon 
préviens voyages, that the vessel was in an apparently sound and 
seaworthy condition when she commenced the voyage, and that she 
had received a gênerai overhauling and inspection some two years 
before. There is no évidence of a later inspection of the bolts, 
and none that they received any injury upon the voyage beyond the 
wear and tear ordinarily incident to a voyage of that character and 
duration. 

In the most favorable view for the appellant, the presuœptions au- 
thorized by the évidence are as consistent with the conclusion that 
the bolts were loose at the inception of the voyage as that they 
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we?e loosened by any unusual strains to whicli they were subse- 
quently subjected. We conclude tbat tbe appellant bas not over- 
come the prima facie presumption of f ault which obtains wben goods 
in the custody of a common carrier for transportation are damaged 
after their receipt and before tbeir deliveiy. 

It is unnecessary to inquire whether the owners of the vessel did 
or did not exercise due diligence to make the vessel seaworthy. 
The provisions of the Harter act do not relax the obligation of the 
vessel owner to supply a seaworthy vessel, — an obligation import- 
ing an absolute warranty that such is her condition at the incep- 
tion of the voyage. The Carib Prince, 170 U. S. 655, 18 Sup. Ot. 
753, 42 L. Ed. 1181. There are no terms relaxing this obligation in 
the bill ot lading under which the goods were shipped. The pro- 
vision that the ship is not to be answerable for loss through any 
"latent defect in the machinery or huU not resulting from want of 
due diligence by the owners" does not cover a condition of unsea- 
worthiness existing at the commencement of the voyage, but, ac- 
cording to the décisions of the suprême court, applies only to a 
state of unseaworthiness arising during the voyage. The Caledonia, 
157 U. S. 124, 15 Sup. Ct. 537, 39 L. Ed. 644. 

The decree is afflrmed, with interest and costs. 



CROWBLL V. UNION OIL CO. 

(Circuit Court of Appeals, First Circuit. April 9, 1901.) 

No. 326. 

Bhipping— Injurt to Cargo— Burdbn op Pkoof. 

Where a charter party and a bill of lading contaln exceptions Jn be- 
half of the vessel of brealîage and leakage and of dangers of the sea, and 
the cargo owner maintains that the true cause of injury to the cargo 
was Improper stowage, the burden of maintalning this proposition rests 
on the cargo owner. 

Appeal from the District Court of the United States for the District 
of Rhode Island. 

Eugène P. Carver (Edward E. Blodgett, on the brief), for appellant. 
Cyrus M. Van Slyck, for appellee. 

Before COLT and PUTNAM, Circuit Judges, and WEBB, District 
Judge. 

PER CUEIAM. This appeal arose out of a libel brought by the 
agent of the schooner Maria O. Teel for freight for transporting a 
cargo of oil. The cargo owner answered for a défense that the 
cargo was not delivered in good order, and that the damage ensuing 
was somewhat in excess of the freight money claimed. The district 
court entered a decree for the cargo owner, dismissing the libel, 
and the vessel appealed. The charter party and bill of lading con- 
tain exceptions in behalf of the vessel of breakage and leakage, 
and of the "dangers of the seas," but the cargo owner maintains that 
the true cause of the injury to the cargo was improper stowage at 
the port of lading. Under the circumstances of the case, the burden 
of maiutaining this proposition rests on the cargo owner, as was de- 
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termined in Transportation Co. v. Downer, 11 Wall. 129, 2Q L. Ed. 
160. The district court found tliat the cargo owner liad fully sus- 
tained this burden. Inasmucli as the question involved is purely one 
of fact, depending on somewhat conflicting évidence, it is not neces- 
sary in this case that we do anything more than state that we fully 
agrée with the conclusions of the court helow. The decree of the dis- 
trict court is afflrmed, and the costs of appeal are awarded to the 
appellee. 



THE ALBERT H. ELLIS. 

THE HUDSON CITY. 

(Circuit Court of Appeals, Second Circuit. March 12, 1901.) 

No. 105. 

Collision— SoBSEQDENT Négligence of Injdred Vessel. 

In an action for collision, It appeared that a ferryboat struck a scow 
In tow on the forward end, whlch projected -wlth an overhang. The col- 
lision was the fault of the ferryboat. The man on the tug examined her 
at the time wlth a lantern, It being after dark, and the scow being 
heavily laden and deep in the water. He diseovered no apparent dam- 
age, and the tow proceeded. When some distance from the place of 
collision, the scow sank. An Inspection after she was raised showed in- 
jury below the water Une. Heli insufflelent to show négligence on the 
part of the tow in continuing on the voyage, so as to relieve the ferry- 
boat from the conséquences of the collision. 

Appeal from the District Court of the United States for the Eastem 
District of New York. 

This cause cornes hère upon appeal from a decree of the district court, 
Bastern district of New York, holding the Hudson City solely at fault for 
collision with libelant's scow in tow of the tug, and condemning her for the 
damage to the scow, being $5,T22.96. Upon this appeal It is not contended 
that there was any error in the findings of the district court as to the 
navigation whlch ended in collision, or In the conclusion that the Hudson 
City was solely in fault for such collision. The collision took place ofC Des- 
brosses Street, North river, the ferry boat, bows on, strlklng the scow a 
severe blow on the forward end, whlch projected wlth an overhang. This 
took place between 6 and 7 o'clock p. m., the tug, towing two scows loaded 
with mud, being bound for the dumping buoy outside the harbor. The flotllla 
proceeded on its way, and about an hour after collision, when some distance 
south of Oastle William, between the bell buoy and Governor's Island, the 
scow sank. When she was raised and put Into the hands of the repalrers, 
It appeared that a large part of the damage requiring attention had appar- 
ently been produced by some vessel running over her while she lay on the 
bottom. The appellant contends that it should not be held to respond for 
such damage, whlch it Insists was not proxlmately caused by the collision, 
but was due to the négligence of those in charge of the tug or tow. or both. 

Charles M. Hough, for appellant. 
Harrington Putnam, for the Ellis. 
Albert A. Wray, for libelant. 

Before WALIACE and LACOMBE, Circuit Jndges. 

PER CtFEIAM. The answer of the Hudson City allèges: 
"Seventh. And for a further and independent défense the clalmant avers 
that, if the libelant's scow was Injured as clalmed in the iibel, there Is no 
reason why, by proper vigilance and care, she should not hâve been kept free 
of water or taken to a place of safety before she sank." 
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This point is not discussed, either in tlie opinion of the district 
judge or in the report of the commissioner. 

The Ellis had two scows in tow, the libelant's, No. 15, on a hawser, 
with 35 to 40 fatthoms ont, and the other, No. 17, astern of No. 15, 
on a short hawser of about 15 feet. There was a man assigned to 
each scow. At the moment of collision, Davis, the man assigned to 
No. 15, was on No. 17. He at once went aboard No. 15, took a lan- 
tern from the after bitt, and with its assistance walked around and 
looked to see if there was any injury. He perceived none; saw "no 
timbers broke up to the deck; none of the deck timbers seemed to be 
sprung up." Meanwhile the Ellis had hauled the scow up to within 
15 fathoms, and her master hailed to know if there was any damage, 
to which Davis replied, "Ail right;" whereupon the tug proceeded 
on her course. It is true that Davis did not go clear to the forward 
edge of the scow, and lean over to make an inspection below the 
water line, but from the description of the wound inflicted we are not 
satisfled that, had he done so, he would hâve made any discovery 
which would hâve called for a prompt retum to shoal water. As 
stated before, the scow was heavily laden and deep in the water. 
It was dark, her wound was below the level of the water, and her end 
overhung. Presumably Davis could not hâve seen the leak. Two 
witnesses who saw the scow after she was raised give conflicting de- 
scriptions of the appearance of the collision wound. One of them 
(Shewan) says that the bumper log (the biggest log in the scow, that 
goes across the end, and forms a part of the end and a part of the 
deck) was cracked, and that below it her bow planks were shoved in 
and broken right off. The timbers and everything else went right in, 
and left a large hole, six inches by two or three feet. This story 
seems incredible. With a hole like that below the water line at the 
forward end, the scow would not hâve floated long enough to get out 
of the North river. The other (Bullis) apparently made a more care- 
ful examination. He made measurements, and prepared a diagram, 
to which he testifled. He says: 'We saw at the bow of her there 
was one butt with a plank started off, sprung off about four inches, — 
a plank, 6x10, — -and there were five others that were cracked, but not 
broken through; and her bumper was cracked, not shoved back." 
The planking was broken, but there was no hole at ail. She would, 
however, make water near the butt that sprung off, enough to sink 
her in time. The record falls short of making out a case of such négli- 
gence in continuing on the voyage as would relieve a conceded wrong- 
doing from the natural conséquences of the collision. 

It is further contended by appellant that the damages sustained 
while lying on the bottom were due to faults of the owner or of the 
tug in failing to buoy, watch, or mark the wreck. There is no such 
charge of fault in the pleadings, and evidently none of the testimoiiy 
was directed to any such issue. In conséquence, the record is barren 
of information which might be helpful towards a conclusion. The 
point need not be considered hère. The decree of the district court 
is afflrmed, with interest, and a single bill of costs against appellant, 
to be divifîed between appellees. 
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LOtnsVILLE TRTJST CO. Y. STONB, Audltor, et aL 

(Circuit Court of Appeals, Slxth Circuit. April 2, 1901.) 

No. 733. 

1. Taxation — Assbssments — Discrimination — Injunction — Iktekfekence of 
FEDERAL Court. 

Every presumption being in favor of the propriety of the action of as- 
sessment offlcers, and errors of judgment on their part not being a sub- 
ject for injunction, proof tbat systematic discrimination is being made 
against a complainant corporation must be clear and convincing, and con- 
clusively preponderate over opposing évidence, before a fédéral court will 
interfère by injunction in its belialf. 

8. Same — Jdrisdiction op Fbdbral Courts. 

Jurisdiction of a fédéral court having been properly invoked for relief 
against assessments as discriminating against complainant, and thus de- 
priving it of the equal protection of the laws under the foiirteenth 
amendment, the bill, where complainant fails to show discrimination, 
may be retained to adminlster relief on other grounds, though the state 
courts could afford adéquate remedy. 

8. Same— Illégal Taxation— Rbliep in Equitt— Inadéquate Remedt at 
Law. 

A suit in equity lies to enjoin illégal taxation In Kentucky, as the stat- 
utes of that state do not alïord an adéquate remedy at law. 

4. Samb — Corporatk Stock— Apfidavit for Injonction — Sufficiency. 

In support of an injunction against the taxation of corporate stocli 
belonging to complainant, a Kentucky corporation, Its président made 
affidavit that It owned the stock of the M. Go. in question; that it stood 
on its books at a specified value, and formed a part of complainant's re- 
ported capital and surplus; and that the M. Co. was a Kentucky corpora- 
tion, and as such pays taxes on its property and franchises. Seld, in the 
absence of contradiction, to fairly establish tbat the M. Co. was a Ken- 
tucky corporation, which paid taxes on its property and franchises, thus 
excluding complainant, as an individual stockholder, pursuant to Ky. St. 
?§ 40S5, 4088, from taxation on its holdings therein. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Kentucky. 

James P. Helm, for appellant. 
Lewis McQuown, for appellees. 

Before LUETON, DAY, and SEVEEENS, Circuit Judges. 

DAY, Circuit Judge. This is a hill to enjoin the board of valuation 
and assessment of the state of Kentucky from assessing the prop- 
erty of the complainant at more than 70 per cent, of the face value 
thereof, and from taxing certain stock, the property of complain- 
ant, upon the ground that said stock is held in a Kentucky corpora- 
tion, which, by the laws of the state, pays taxes on ail of its prop- 
erty. It may be conceded that, if the allégations of the bill are 
made out, there exists in respect to the property of complainant, 
and others similarly situated, a systematic, intentional, and illégal 
undervaluation of other property by the taxing offlcers of the state. 
which necessarily affects an unjust discrimination against the prop- 
erty of which the plaintiiï is the owner, and a bill in equity will 
lie to restrain such illégal discrimination, and that in such cases 
fédéral jurisdiction wUl arise because of the equal protection of 
107 F.— 20 
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the laws guarantied by the fourteenth amendment. Taylor v. Eail- 
road Co., 31 0. C. A. 537, 88 Fed. 350; Railway Co. v. Taylor (G. G.) 
86 Fed. 168, in which the grounds of fédéral jurisdiction are care- 
fully examined and fully stated by Judge Clark, who delivered tbe 
opinion. The questions principally argued, and upon which this 
case turns, are those of fact. It appears that there existed in the 
State of Kentucky a statute which authorized the state board of 
eqnalization to flx the percentage of value of real property for tax- 
ation at 70 per cent, of the cash value, to raise the valuation to 
that amount in counties whose list of real property was belovF that 
standard, and to lower it in those counties whose average lists are 
above the same; also personal property was to be equalized by 
adding to and subtracting from the list of personal property, as the 
case may be, the sauie per centum as was added to or subtracted 
from the list of farm lands for the same coiinty, and for this pur- 
pose the average per centum of assessed value to the cash value of 
farm lands should be used. Sections 4274, 4275, Ky. St. After the 
passage of thèse statutes, the new constitution of Kentucky went 
into effeet, which provided: 

"Sec. 172. AU property not exempt from taxation by the constitution shall 
be assessed for taxation at its fair cash value estlmated at the price it will 
bring at a fair voluntary sale." 

This constitution went into effeet in 1899. It established a rule 
for taxation incoasistent with the prior statutes, and must be taken 
as repealing those statutes which are in conflict with the consti- 
tutional provision. November 11, 1892, an act was passed (section 
4020, Ky. St.), which provides: 

"AU real and personal estate withln this state, and ail personal estate of 
persons residing in this state, and of ail corporations organized imder the 
laws of this state, whether the property be In or ont of this state, Including 
Intangible property which shall be consldered and estlmated in fixing the 
value of corporate franchises as hereinafter provided, shall be subject to 
taxation unless the same be exempt from taxation by the constitution, 
and shall be assessed at its fair cash value, estlmated at the price It would 
bring at a fair voluntary sale." 

Also section 4267: 

"AU acts and parts of acts In conflict with this act are hereby repealed, 
except an act entitled 'An act to provide additional funds for the ordinary 
expenses of the state government,' approved June 4, 1892, and also except an 
act amendatory thereof, approved July 6, 1892." 

The value of the complainant's property, as assessed by the board 
having authority over the property of such corporations, being the 
défendants in this case, may be said to be the full cash value of the 
property. The contention upon this branch of the case is that the 
state board of equalization, in equalizing the other property of the 
state systematically and uniformly, and particularly in the years 
1897 and 1898, assessed and valued other property at only 70 per 
cent, of its fair cash value. H this is true, there is manifest dis- 
crimination against the complainant. It has procured afiadavits of 
8 members of local boards of supervisors, before whom the retums 
of the assessors go, 26 county court clerks and ex county court 
clerks, 31 sheriffs and ex-sheriffs, 24 county judges and ex county 
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judges, 3 county attorneys, 1 mayor, 1 magistrale, and 1 county 
treasurer; also the affidavits of certain persons who claimed at cei'- 
tain times to hâve appeared before the state board of equalization ; 
also the aiïidavit of one George M. Willis, a member of the state 
board of equalization for the year 1898. The tendency of this tes- 
timony is to show that in the years mentioned the other property 
of taxpayers of the state was assessed at not above 70 par cent. 
of its fair cash value. Complainant also présents the aftidavit of 
Mr. Johnson, deputy auditor, vi'ho undertook to malie a ccmparison 
between the assessed values and the cash sales as reported by the 
clerks of the various county courts in the state with a view of as- 
certaining what proportion the assessed value bore to the priées of 
lands reported in said sales for the period between September 15, 
1895, and the same date in 1896. The resuit was that the assessed 
value of lands in 114 counties, as equalized by the board of equaliza- 
tion, is 71.89 per cent, of the total value of said lands as indicated 
by said sales. Mr. Johnson also stated that this was a year of very 
great dépression in real estate values. He also produced a table 
showing the assessed value of farm lands of Kentucky for the years 
1894 to 1898, inclusive, as equalized by the state board. This table 
indicates but little variation in the equalized value of the lands 
for the years given. To meet this testimony, the appellees offered 
the afiQdavits of 95 county assessors, who assessed the real and 
Personal property in their counties for the years 1897 and 1898, 
each of whom swears that the real and personal property of his 
county was assessed for taxation at its fair cash value, estimated 
at the price it would bring at a voluntary sale. The affidavits of 52 
county clerks who were in office in 1897, and were ex offlcio the clerks 
of the board of tax supervisors, and 62 county clerks for the year 
1898, were iiled by appellees. Thèse affidavits are, in substance, 
that the property was valued in like manner at its fair cash value. 
The affidavits of four members of the state board of equalization for 
the years 1897 and 1898 were offered in évidence, and they make 
oath that the rule of the members was to fix the value of ail real 
estate, personal property, and town lots in each and every county in 
the state that was subject to taxation at its fair cash value, and that 
no attempt was made to value the property at 70 per cent., or any 
other per centum less than 100 per cent., of its fair cash value. Mr. 
Scott, chief secretary of the state board of equalization in the years 
1897 and 1898, says, in his affldavit, that property was valued at 
its fair cash value; that when below this the value of the property 
was raised, and when above it was lowered; and that the board 
had adopted a rule in thèse years to thus value property. He states 
that he made the calculations used by the board in 1898; that he 
used a table showing the assessed value of farm lands and town 
lots for the past five years. He then ascertained what per centum 
should be added or deducted, as the case might be, from the farm 
lands and town lots to bring them to the average, and that he made 
like calculations for the years 1897 and 1898. Thèse tables were 
laid before the board, and they passed preliminarily upon the sev- 
eral counties; and he mailed notices to the 119 county judges of 
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the action of fhe board, notifying them of tlie day fixed to hear 
their county, and requested them to send witnesses, not exceeding 
flve, one of wliom should be the county assessor. The assessors, 
witb some exceptions, testified that tbey had assessed the property 
at its fair value; that they endeavored to value the property at 
what it was worth, estimating the value in cash, and at a priée it 
would bring at a fair voluntary sale. It appears that thèse several 
assessing officers were ail sworn to assess the property at its fair 
cash value. 

Upon considération, the proof seems to us to fail to make out a 
case by that prépondérance of évidence which is required by a court 
of equity to justify interférence with the action of the state officers 
in making the assessment of complainant's property. Every pre- 
sumption is in favor of the propriety of their action. Errors of 
judgment on their part will not be enjoined. ïhe proof must be 
clear and convincing that a systematic discrimination is being made 
against complainant before a fédéral court will interfère by injunc- 
tion with the assessment of taxes and the collection of revenues 
of the state. Great stress is laid on the part of complainant upon 
the facts stated and déductions to be made from the affldavits of 
Mr. Johnson. It is true that the year concerning which he testifles 
shows a percentage not far from 71.89 per cent, of the sale values 
to hâve been the assessed value for that year. Also the tables for 
the years from 1894 to 1898 show little change in the assessed value 
of farm lands in Kentucky. The argument is that such valuations 
are inconsistent with the change in the method of assessments al- 
leged to hâve been adopted by the board of equalization for the 
years 1897 and 1898; that such uniformity shows that the 70 per 
cent, plan must hâve been pursued during ail the years. There is 
much force in this argument. If the testimony before the board 
of equalization for each of those years was before us for comparison 
with the results reached, it would be much more convincing, and 
the resuit might be a démonstration of one theory or the other. We 
hâve not the testimony. We do not know what the proof shows 
for any given year. It may be that the dépression in values for 
the years 1897 and 1898 would make the fair value for those years 
not far from 70 per cent, of the value of previous yeara. The con- 
clusiveness of thèse tables dépends upon the character of the testi- 
mony before the board for each of the several years. Not knowing 
what the testimony was, we do not feel justifled in setting aside 
the sworn testimony of the great majority of the officers concerned 
that the lands were valued at their fair cash value. While Mr. 
Scott says a table was used in fixing valuations, he also adds that 
other testimony was adduced before the board. We are not satis- 
fied that the allégations of the complainant of unjust discrimination 
against it hâve been made out by the convincing proof required, 
and we think the learned judge who heard the case in the court 
below was justifled in withholding the injunction asked upon this 
ground. 

2. A further ground of relief alleged in the bill concems the as- 
sessment of 479 shares of stock held by the complainant corpora- 
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tion in the J. G. Mattingly Company, a Kentucky corporation, whicli 
it is alleged paid taxes on ail its property, and therefore it is claimed 
complainant, by the laws of the state ot Kentucky, is exempt from 
taxation upon the shares of stock held by it in said company. Not- 
withstanding the failure of complainant to establish its rigiit to 
relief upon the ground of fédéral jurisdiction, alleging the unjust 
discrimination against it in assessing its property at its full value 
while other property in the state was assessed at 70 per cent, of its 
face value, thus depriving complainant of the equal protection of 
the laws under the fourteenth amendment, the jurisdiction of the 
court having been invoked for that purpose, the bill may be retained 
to administer full relief concerning the assessment upon the prop- 
erty of complainant based upon the ownership of said shares of 
stock in the Mattingly Company. If the claim to relief clearly 
within the fédéral jurisdiction is fair and colorable, not iictitious 
and fraudulent, jurisdiction attaches, although the ultimate déci- 
sion may be against the right claimed. Penn Mut. Life Ins. Co. t. 
City of Austin, 168 U. S. 695, 18 Sup, Ct. 223, 42 L. Ed. 626. When 
the jurisdiction has properly attached, it extends to the whole case, 
and to ail the issues involved, whether of a fédéral or nonfederal 
character, and the court has power to décide upon ail questions in- 
volved. This was the statement of the principle in Eailway Co. v. 
Taylor (C. C.) 86 Fed. 168, and seems to be amply supported by 
the authorities. New Orléans, M. & T. B. Co. v. Mississippi, 102 
U. S. 135, 26 L. Ed. 96; Horner v. U. S., 143 U. S. 570, 12 Sup. Ct. 
522, 36 L. Ed. 266; Scott v. Donald, 165 U. S. 71, 17 Sup. Ct. 265, 
41 L. Ed. 632. Tlie fédéral jurisdiction having been properly in- 
voked, we may examine into the other questions made in the case, 
notwithstanding as to them there may be a remedy in the state 
court. In Bank v. Stone (C. C.) 88 Fed. 383, heard in the circuit court 
before Justice Harlan and Judges Taft and Lurton, it is expressly 
held that an action in equity will lie to enjoin illégal taxation in 
Kentucky, as the statutes of that state do not afford an adéquate 
remedy at law. That case contains so full and complète a discus- 
sion of the subject that it is only necessary to refer to it. We think, 
therefore, that we^ hâve jurisdiction to inquire into the validity of 
the tax imposed upon so much of complainant's property as is rep- 
resented by this stock in the Kentucky corporation. There is no 
dispute as to the fact that at a value of |46,407 it was included 
in making up the amount upon which complainant was assessed. 
It is claimed that there is no proof in the case showing that the 
corporation is of the character required to exempt its stockholders 
from taxation, or that the corporation in fact paid taxes upon its 
property. Ky. St. §§ 4085, 4088, provide, in substance, that the 
property of ail corporations, except where therein differently pro- 
vided, shall be assessed in the name of the corporation in the same 
manner as that of a natural _person, except that, when legally called 
on, the chief ofiicer shall report a full statement of the property 
of such corporation for taxation, and for failure shall be subject 
to the pénal ties in the article provided; and, so long as said cor- 
poration pays the taxes on ail its property, the individual stockhold- 
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ers sliall not be required to list tlieir shares in said corporation. 
The individual stockholders of the corporations, which are by this 
article required to report and pay taxes upon the corporate fran- 
chises, shall not be required to list their shares in such companies, 
so Ipng as the corporation pays the taxes on the corporate property 
and franchises as therein provided. The testimony in this respect 
seems limited to the affldavit of H. V. Loving, président of the com- 
plainant corporation, who déposes that the corporation on the 31st 
day of December, in the years 1896 and 1897, owned, and still owns, 
479 shares of the Mattingly Company stock; that said stock stood 
upon the books of the company at the value of |46,407, and said 
amount in the reports made as of said dates respectively entered 
into and formed a part of the capital and surplus of the trust com- 
pany; that said J. G. Mattingly Company is a Kentucky corporation. 
and as such pays taxes upon its property and franchises. In the 
absence of contradictory proof, this aftidavit seems to us to fairly 
establish that said company is a Kentucky corporation of the class 
which should pay and does pay taxes upon its property and fran- 
chises, with the resuit that individual stockholders are not to be 
taxed upon their holdings therein. It is true that there are other 
and better ways of shovring that the concern is a Kentucky cor- 
poration, and the affldavit as to payment of taxes for the years 
in controversy is not as spécifie as it might well hâve been. There 
is no testimony, however, to meet the statements of this affldavit. 
It could hâve been readîly shown, if such is the fact, that the taxes 
had not been paid. The proof >vas readily obtainable by the de- 
fendants to this bill. No such proof was offered, but the case is 
rested upon the claim that the affldavit does not make out the nec- 
essary facts. Fairly construed, we think that it does, and that it 
appears that so much of the assessment placed upon complainant's 
property as includes this stock is not properly made against it. We 
are of opinion, therefore, that the circuit court properly refused an 
injunction upon the ground of overvaluation of complainant's prop- 
erty compared with other property in the state, but that an injunc- 
tion should issue as to so much of the assessment as is based upon 
the Mattingly Company stock at the value of |46,407. The order 
denying the temporary injunction, with this exception, is afflrmed, 
and the cause is remanded, with instructions to grant a temporary 
injunction as to so much of the assessment as was made upon the 
Mattingly Company stock as above stated, and for such further pro- 
ceedings as may be proper in the case. 
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GUARANTY TRUST 00. OF NEW YORK V. GALVBSTON OITY R. CO. 

et al. 

SAMï V. CITY OF GALVESTON et al. 

(Circuit Court of Appeals, Fifth Circuit. March 19, 1901.) 

No. 969. 

1. McNioiPAii Corporations— Okdinancb Authorizing Street Rait.road— Con- 

STRUCTIOK. 

Au ordinance of the city of Galveston embodied a contract between it 
and promoters of the Galveston City Railroad Company, whereby the 
latter was given the right to construct and operate Its railway on condi- 
tion that, In lieu of a percentage on its net receipts and of a bonus for the 
contract, 600 shares of its stock should be transferred to the clty, as 
fully pald up. This was accordingly doue, and It was entered as a stoclc- 
holder on the company's books; and, as the ordinance provided, it was 
also represented by its mayor on the company's board of directors, when 
he voted for a resolution mortgaging the company's railway System. 
Held, that a further provision in the contract that, in the event that the 
Company should allow itself to be incumbered with debt, the clty should 
hâve a lien on the company's franchise and property, to be secured to it 
by proper process after its organization, did not make the city in any 
sensé a creditor of the company, and that the lien was Intended merely 
to secure its Interest as a stockholder, giving it a préférence in the dis- 
tribution of the capital stock or net assets of the company, but postponing 
It to the rights of the mortgagee and other credltors. 

2. Corporations— CoHTRACT with Stockholder— Préférence to Cbeditohs 

— Validity. 

A contract between a corporation and a stockholder by which the lat- 
ter Is to receive the par value or any part of hls stock before ail the cor- 
porate debts are paid is contrary to public poUcy and vold. 

8. Btatutes op State — Interprétation in Fédéral Courts. 

The fédéral courts will follow the suprême court of a state in the In- 
terprétation of its statutes. 

4. Same— Provisions as to Rbceivers— Application to Receivers in Féd- 
éral Courts. 

Rev. St. Tex. arts. 1472, 1489, 1490, authorizing the appointment of re- 
ceivers, defining their powers and duties, and regulating their proceed- 
ings, are inapplicable to receivers in the fédéral courts. 

6. Street Railroads-Mortgage-Forbclosube—Eeceivbrship— Administra- 
tion of Property— Preperred Claims. 

A court of equity, engagea in adminlstering mortgaged railroad prop- 
erty under a receivership in a foreclosure suit, in distributing the income 
or proceeds of the property may prêter to the prior mortgage lien unpaid 
claims for current expenses of Its ordinary opération within a limited 
time before the receivership; and hence the préférence in such a case of 
claims for current expenses of a Street railroad aceruing five or six 
months before the recelver's appointment was proper, but not of claims 
for labor and materials fumished, at the latest, a year and a half prior 
thereto, and for which the company's notes had been given and renewed 
beyond the date of the recelver's appointment. 

6. Same. 

A creditor of a street-ralkoad company Is not entltled to a préférence 
over a mortgage lien in the distribution by a receiver of the Income or 
proceeds of the property on foreclosure slmply because that which he fur- 
nished the company prior to the recelver's appointment was for the prés- 
ervation of the property and for the beneflt of the mortgage securlty, 
though that would be important In consideriug the equity of hls claim 
to a préférence. 
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7. MoRTQAGEs— Deliveet — Presumptioiî. 

Tbe date of acknowledgment of a mortgage differing from the date 
of the mortgage, the mortgage, In the absence of auy évidence on the 
subject, will be held to hâve been delivered when it purports to be ac- 
knowledged. 

8. MOBTGAGB OF StKKBT RaILBOAD — SCOPE OF LiEN— AFTEK-AcQUIKBD PkOP- 

ERTY. 

A mortgage of a street-raiiroad System covering after-acguired prop- 
erty créâtes a lien on engines thereafter furnished to the company in 
constructing a plant which was a part of its systern, and is not to be dis- 
plaeed by a stipulation in the contract of sale that title should not pass 
till they were fully paid for. 

8, Chattbi, Mortgages — Paildbb to Rbcobd — Priobitibs. 

Kev. St. Tex. art. 3328, provides that mortgages or other instruments 
intended to operate as liens on undelivered personalty shall be absolutely 
void, as against subséquent mortgagees in good faith unless forthwitli 
deposited for record; and hence a Texas chattel mortgagee that failed 
to record its mortgage till several months after another mortgagee had 
seeured In good faith an effective mortgage on the same property lost its 
priori ty. 

Appeal from the Circuit Court of the United States for tke East- 
ern District of Texas. 

On October 13, 1897, the Guaranty Trust Company of New York, as com- 
iplainant, filed its bill against the Galveston City Railroad Company, as de- 
fendant, for the foreclosure of a mortgage executed by the défendant upon its 
entire system of railways and other property, particularly described therein, 
then owned by it in the eity of Galveston, or that should be thereafter ac- 
quired by it, to secure its several Consolidated mortgage bonds, for the sum 
of $1,000 each, and aggregating $1,000,000, dated January 1, 1893, and pray- 
ing the sale of the mortgaged property, in the usual form in such bills. A 
receiver was appointed, in accordance with the prayer of the bill, vcho imme- 
diately qualifled and took possession of the property. On August 14, 1898, 
the complainant flled an amendment to Its bill, by which it made the eity of 
Galveston a party défendant, alleging that said défendant the eity of Galves- 
ton was the holder and owner of 600 shares of the capital stock of said 
Galveston City Railroad Company, and that said eity of Galveston, by virtue 
of such ownership and of certain contracts and agreements wîth said railroad 
Company relating thereto, claims some Interest in or lien upon the mortgaged 
property. The eity of Galveston answered, and alleged that by virtue of 
its ownership of said stock, and of the contracts or agreements referred to, 
It was the owner of an undivided interest in ail the property of said Galveston 
City Railroad Company, which imdivided interest was free and clear of ail 
debts of the company, but stated, if it should be held that its Interest in the 
affairs of said railroad company Is not as tenant in common of the property 
and franchises of said company, that at least its said 600 shares of the capital 
stock thereof, at not less than thelr par value, constitute a preferred daim 
against ail the corporate property and franchises of said railroad company, 
and that out of thé same, or the proceeds thereof if sold, it was entitled, over 
and before ail other claims, -Including that of the complainant, to reçoive the 
fuU amount of its said shares of capital stock at not less thân their par value. 
The promoters of the incorporation and organization of the défendant rail- 
road company entered into a contract with t^ie eity of Galveston, défendant, 
that, in considération of the granting by the eity to said promoters of certain 
franchises, rights of way, and other privilèges, the promoters, for themselves, 
and for the défendant railroad company when incorporated and organized, 
stipulated and agreed to construct and operate a street-railway System in said 
City of Galveston, and to make over and transfer to said eity, in lieu of per- 
centage on the net receipts of the railroad so constriicted and operated, and 
in lieu of bonus for the contract, 600 shares of the capital stock of said rail- 
road company, free of cost and expense to thé eity. 

By act of the législature of the state of Texas the said railroad company 
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■was fncorporated and organized, and the raiiroad constructed, equipped, and 
operated as contemplated by said contract. The provisions of the contract 
referred to, material to the question in controversy, are as foUows, to wit: 
"(1) Said party shall malîe over and transfer to the city of Galveston, Jn 
lieu of percentage on the net receipts of said loads, and in lieu of bonus for 
this contract, six hundred shares of the capital stock of said raiiroads; said 
six hundred shares of stock to be paid up by said party, or the company to be 
formed under this contract and franchise, as assessments on said stock may 
be made and payment required by said party or company. (2) The mayor 
of the city of Galveston, or some person designated by him, shall hâve hls 
name placed continuously on the directorial ticket of said company, to repre- 
sent the interests of the city in the said stock; and he shall be elected a 
director of said company at the élection of directors. (3) In the event that 
said company shall allow Itself to become Incumbered by debt to the jeopardy 
of the city's interest therein, then the city shall be regarded as having there- 
by a flrst lien on the franchise and the roads and flxtures and corporate prop- 
erty of said company, and the same shall be secured to the city, by proper 
process, immediately after the organlzation of said company. (4) The said 
raiiroad, cars, fixtures, and other appurtenances shall revert to the city, if 
the city shall so détermine, at the expiration of said twenty years' privilège, 
on a valuation to be ascertained by two disinterested persons, one to be 
appointed by the company and the other by the city; and, in case of disagree- 
ment as to said valuation between said persons thus appointed, a third party 
or umpire shall be appointed by one of the district courts, the décision there- 
by had to be final. (5) Know ail men by thèse présents that whereas, on 
the 24th day of May, A. D. 1866, B. Rush Plumley and hls associâtes did make 
and entet" Into a contract with the city of Galveston, in said state. dated the 
day and year aforesaid, wherein it was stipulated, among other things, that 
'the said party shall immediately make over and transfer to the city of Gal- 
veston, as considération for this franchise, six hundred shares of the capital 
stock of said raiiroads, said six hundred shares of stock to be free of ail cost 
or assessment whatever to the city now or hereafter,' and also that 'in the 
event that said company shall allow itself to become incumbered by debt, to 
the jeopardy of the city's interest therein, then the city shall be regarded as 
having thereby a first lien on the franchise and the roads and fixtures and 
corporate property of said company for the security of the interest of the city 
in said company, and the same shall be secured to the city by a flrst lien to 
be executed by the président and directors immediately after the organization 
of said company'; and whereas, by an act of the législature of said state 
approved October 8th, 1866, A. D., said Plumley and his associâtes were made 
a body politie and corporate by the name and style of the Galveston City 
Eaiiroad Company, and the said company has been fully organized under the 
said act of incorporation, and has made over and transferred to said city, in 
pursuance of the stipulations of said contract, six hundred shares of the 
capital stock of ten thousand shares of said company; and whereas, the said 
company is desirous of complying fully and in ail respects with the provi- 
sions of the said contract hereinbefore referred to: Now, therefore, in con- 
sidération of the premises and in pursuance of said contract the said Galves- 
ton City Bailroad Company hâve granted, bargained, and mortgaged, and by 
thèse présents do grant, bargain, and mortgage, unto the said city of Gal- 
veston the franchises, roads, flxtures, and corporate property of said com- 
pany, to hâve and to hold the same unto the said city of Galveston and its 
assigns forever. This instrument is intended to create and does create a first 
lien on the franchise, roads, fixtures, and corporate property of said company 
in favor of the said city of Galveston, for the purpose of seeuring the interest 
of said city in said company in the manner and to the extent provided for in 
the contract hereinbefore referred to, and is not intended to create a lien for 
any other purpose whatever." 

On October 29, 3S08, the United States Mortgage & Trust Company of Nevf 
York flled in the same court its bill of complalnt against the same défendants, 
to foreclose a second mortgage executed to it, as trustée, by said raiiroad 
<'ompany, to secure certain bonds therein described, on which default in the 
liayment of the interest had been made. The bill was answered by botli de- 
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fendants, the elty of Galveston making the same answer to tliis bill that it 
had prevlously made to the blll of the Guaranty Trust Company of New 
York. On Mareh 14, 1899, the two foreclosure suits were, by order of the 
court, Consolidated, under the number of 337, upon the equity doeket of the 
court. On Mareh 24, 1899, a final deeree was rendered forecloslng both mort- 
gages referred to, and orderlng a sale of ail the property covered by them, 
free from ail claims and demands, transferring such clalms and demands to 
and upon the proceeds of the sale, with llke but no greater efCect than the 
same appertalned to the sald properties themselves, and reserving ail ques- 
tions respectlng such claims and their rank and classification for future déter- 
mination. Pursuant to the deeree ail the property was sold for the sum of 
$905,000, and the sale duly eonflrmed by the court. The mortgage executed 
by the Galveston City Railroad Company to the Guaranty Trust Company 
of New York (then bearing the name of the New York Guaranty & Indemnity 
Company) Is dated January 1, 1893; but its acknowledgment by the président 
and secretary of the railroad company bears date May 13, 1883, and by the 
président and secretary of the New York Guaranty & Indemnity Company, 
May 22, 1893. The mortgage was recorded May 27, 1893, 

The clalm of the clty of Galveston, as présentée! in its answer, on aeeount 
of Its ownershlp of the 600 shares of the capital stock of the Galveston City 
Eallroad Company, eomlng on to be heard, a deeree was rendered adjudging 
that the city was entitled to reeover of the Galveston City Railroad Company 
the sum of $30,000, with Interest from the date of the deeree, and that the 
amount should be paid out of the proceeds of the sale of the property In the 
custody of the court prior to the claim and lien of the complainants or of any 
Interveners In the cause. By leave of the court a large number of interven- 
tions and claims were filed and reported on by the master, whose "appoint- 
ment was provided for In, and made In accordance with, the order of the 
court flled with the original bill In the cause. Many interventions and claims 
against the Galveston City Railroad Company were held by the master and 
by the circuit court to be liens upon, and entitled to payment out of, the 
surplus earnings of the property accruing during the receivership, prior to 
the payment of the bonds or the interest thereon secured by the mortgages 
foreclosed. Some of thèse claims were allowed as superior liens and prior 
in right to that of the holders of the bonds solely on the ground that certain 
statutes of the state of Texas gave such lien and priority. Others were al- 
lowed on the ground that they were preferential claims with équitable liens, 
and were also preferential claims with a lien under and by virtue of the 
statutes of Texas referred to. Exceptions were duly taken before the circuit 
court to such allowances, whieh were overruled by the court, and decrees 
entered aeeordingly. The circuit court also entered a deeree allowing the" 
spécial master commissioner appointed to sell the property under the deeree 
$7,500 as compensation for his services. 

The Guaranty Trust Company of New York has appealed from the deeree 
in favor of the elty of Galveston for $30,000 on aeeount of Its interest in the 
défendant railroad company, also from the decrees entered on the varions 
interventions and claims referred to, and also from the deeree awarding the 
spécial master commissioner $7,500 as compensation for his services in selling 
the property. Of the errors assigned on the record by the appellant, the fol- 
lowlng assignments substantially cover ail the points raised by them, to wit: 
"(1) The court erred: First, in rendering a deeree in favor of the city of 
Galveston for thlrty thousand dollars upon the claim as set forth in its answer 
herein; and, second, in deereelng that the city of Galveston, défendant, had 
and was entitled to a lien to secm-e the payment of sald sum prior to the 
mortgage to this complalnant, and was entitled to be paid said sum out of the 
proceeds of the sale of the mortgaged property prior to the holders of the 
bonds secured by the mortgage to this complalnant. (2) The court erred in 
confirming the master's report upon the interventions of D. L. Bâtes & Bros., 
Frank Yallat, St. Louis Car Company, G. Herbert Brown, Thiel Beteetive- 
Service Company, Kracke & Planders, Best, Fox & Co., T. L. Cross & Co., 
R. D. Nutall Company, Westinghouse Electric & Manufaeturing Company, 
F. K. Fisher, Knapp Bros., T. F. Burke, F. E. Homer & Co., Barden-Streets 
Electrieal Construction Company, L. V. Elder, Olarke & Courts, Plomo Spe- 
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cialty Manufacturlng Company, Eice, Baulard & Co., Blum Hardware Com- 
pany, Alex Easton, George A. Christie, Lovejoy & Sampson, Central Electric 
Company, Paul Shean Sanitary Plumbing' & Manufacturlng Company, Mis- 
souri Car & Foundry Company, Waters-Pierce Oil Company, Dickson Car- 
Wheel Company, Taunton Locomotive Manufacturlng Company, Washbum 
& Moen Manufacturlng Company, J. W. Davis OU Company, Pratt & Cady 
Company, Mica Insulator Company, Galveston Dry-Goods Company. J. F. 
Smith & Bro., Goldmark & Wallace, and George H. Henchman, finding and 
reporting that under the statutes of the state of Texas eaeh of such inter- 
veners had a lien upon, and was entitled to payment out of, the net earnlngs 
of the property In the eustody of the court through its receiver in this cause, 
during the recelvership herein, superior to the mortgage to this complainant, 
as trustée, foreclosed herein, and prier to the holders of the bonds secured by 
the said mortgage, and In overruUng the exceptions of this complainant to the 
master's said report upon each of such interventions. (3) The court erred 
in confirming the master's report, and overrullng this complainanfs excep- 
tions thereto, upon the interventions of the Central Electric Company, Paul 
Shean Sanitary Plumbing & Manufacturlng Company, Missouri Car & Foun- 
dry Company, J. W. Davis Oil Company, Waters-Plerce Oil Company, 
Dickson Oar-Wheel Company, Taunton Locomotive Manufacturlng Company, 
Washburn & Moen Manufacturlng Company, Pratt & Cady Company, Mica 
Insulator Company, Galveston Dry-Goods Company, J. J. Smith & Bro., 
Goldmarlj & Wallace, and G. H. Henchman, aud decreelng that the indebted- 
ness thus found to be due said Interveners, respectively, was a preferential 
daim or équitable lien superior and prier in right to that of thèse complain- 
ants, and the holders of the bonds secured by the mortgage to thèse com- 
plainants as trustées, foreclosed herein, upon the earnlngs and Income of the 
properties in the eustody of the court In this cause for its payment and satis- 
faction, and that said interveners also hâve a lien, under the statutes of the 
State of Texas, upon the net earnlngs of said properties arising whilst under 
the management and control of the receiver in this cause, for the payment and 
satisfaction of said claims. (4) The court erred in confirming the master's 
report, and overrullng this complalnant's exceptions thereto, upon the inter- 
vention of the Lee Iron Works, and decreelng that the indebtedness thus 
found to be due said intervener was an équitable charge or lien prior and 
superior In right to the claims of the holders of the bonds secured by the 
mortgage to this complainant as trustée, and foreclosed herein, upon the 
properties and effects of the défendant Galveston City Railroad Company, 
and upon the tolls and income therefrom under the control of the receiver 
in this cause, as securlty for its payment, and directlng the payment and 
satisfaction of intervener's said claim out of the proceeds arising from the 
sale of said properties, and out of the tolls and Income therefrom, prier to the 
bonds secured by the mortgage to this complainant as trustée, and foreclosed 
herein. (5) The court erred In overrullng complainanfs exceptions to the 
master's report upon the intervention of Adoue & Lobit, and In confirming 
said report and decreelng that said interveners were entitled to recover, etc. 
(6) The court erred in overrullng this complalnant's exceptions to the master's 
report upon the intervention of Buckeye Engine Company, and In confirming 
said report and decreelng: First, that said Intervener has a spécifie lien, by 
contract mentioned in said report, for the payment and satisfaction of the 
indebtedness found to be due said intervener, prier and superior in right to 
the lien created by the mortgage to this complainant as trustée; second, in 
foreclosing said spécifie contract lien upon said two englnes prior to the said 
lien created by the said mortgage to this complainant, and ordering the sale 
of said engines to satisfy said lien; and, third, in decreelng that, should the 
proceeds from the sale of said two engines be insufficlent to fully pay off and 
satisfy said claim, the intervener had, to the extent of said déficit, under and 
by vlrtue of the statutes of the state of Texas, a lien upon the earnlngs of the 
properties in the eustody of the court in this cause, arising whilst under the 
management and control of the receiver In this cause, for the payment and 
satisfaction of the déficit, prior and superior In right to the lien created by 
the mortgage to this complainant as trustée and the bonds secured thereby; 
and, fourth, Sn not decreelng that the mortgage to this complainant aa ti'us- 
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tee, and foreclosed hereln, was a Hen tipon sald engines stiper^or to the spé- 
cifie contract lien giren by tbe défendant company to sald Intervener, slnce 
it appeared that said mortgage to this complainant as trustée was recorded 
as requlred by the laws of the state of Texas before the said contract lien 
given by the défendant to said intervener. (7) The court erred in decreeing 
that John Grant should be allowed and paid out of the funds In or comlng 
Into the custody of the court In this cause, prior to the holders of bonds 
secured by the mortgage to this complainant as trustée, and foreclosed herein, 
the sum of seven thousand flve hundred dollars, as compensation for his 
services as spécial master comœissioner appointed to sell the property covered 
by the mortgage foreclosed hereln." 

Slnce this appeal was perfected, the controversy with respect to the claim 
of Adoue & Lobit has been amicably adjusted and dlsposed of, and therefore 
the asslgnment of error relating thereto is waived. 

J. T. Davis and Brainard Toiles, for appellant. 
Jas. B. Stubbs, J. W. Terry, Jolia D. Kouse, Wm. Grant, W. S. 
Hunt, and W. A. Kincaid, for appellees. 

Before PAEDEE and SHELBY, Circuit Judges, and TOULMTN, 
District Judge. 

TOULMIJST, District Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

1. The flrst question presented on the record for our considéra- 
tion is, what relation did the city of Galveston sustain towards 
the Galveston City Eailroad Company, — that of stockholder or créd- 
iter? The contention of appellant is that the city's relation to and 
only interest in the railroad company was that of stockholder. The 
appellee does not insist that, as the resuit of the contract and mort- 
gage, the city was a part owner in kind of the railroad property, 
as set up in its answer, or that it was both creditor and stockholder: 
and the appellee's counsel concèdes that if the city's status was that 
of a stockholder, common or preferred, it was not a creditor. But 
the contention is that it was a creditor of the railroad company; 
that "the question is, what was the substance? and not what was 
the form of the city's status"? To use the language of the court in 
Corcoran v. Powers, 6 Ohio St. 19, "The question in such cases is not, 
what did the parties call it? but, what do the facts require the court 
to call it?" It appears that the city of Galveston passed an ordi- 
nance embodying a contract between itself and certain promotera 
of the Galveston City Railroad Company, whereby the city granted 
said company the right to construct and operate, for a term of years, 
railways along and across certain specified streets of the city, upon 
certain conditions. In the contract it was provided that in lieu of 
percentage on the net receipts of said railroad, and in lieu of bonus 
for the contract, fiOO shares of the capital stock of said railroad 
should be made over and transf erred to the city of Galveston; said 
600 shares of stock to be paid up by said promoters, or by the com- 
pany to be formed iinder the contract and franchise. The railroad 
company was duly incorporated and organized, and 600 shares of 
the capital stock of the company, of the par value of |oO each, were 
issued as fully paid up stock to the city, as provided by the contract. 
The city was entered as a stockholder on the books of the company. 
It was represented on the board of directors by its mayor, who was 
by agreement elected a director to represent its interest. It had 
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the rigM to vote in the management of the company, and to share 
in the distribution of dividends. It was represented at the meeting 
of the directors by its mayor, who, as one of the directors, partici- 
pated in said meeting, and voted for the resolution authorizing the 
issuance, exécution, and sale of the bonds and the exécution and 
delivery of the mortgage involved in this suit. The city's stock was 
a part of the capital stock of the company, and it is clear that it 
possessed not only the characteristics, but the essential properties, 
of capital stock. But it is said that the company gi'anted to the 
city a first lien on its franchise and other property for the security 
of the city's interest in the company; and it is argued by the learned 
counsel for the city "that the contract would hâve been meaninglesK 
if this lien obligation was ineffectuai to shield the city's rights from 
the conséquences of indebtedness incurred by the company," and 
it is contended that the city's stock, security, or debt, by whatever 
name it may be called, "should not become worthless by extinguish- 
ment, but should be paid before other claims against the company, 
thus clearly making it a debt, and placing the city in the attitude of a 
creditor." A debt is a sum of money due by contract, express or 
implied. The sum of money may be payable at a fixed time or upon 
a contingency. When payable upon a contingency, it becomes a debt 
only when the contingency has happened. Black, Law Dict. 336, 
and authorities cited in notés. A creditor is one to whom a debt 
is owing by another person, called the "debtor." Black, Law Dict. 
299, tit. "Creditor." "In its strict sensé, a creditor is one to whom 
money is due. In a more gênerai and extensive sensé of the term, 
a creditor is one who has a right to recover money of another on 
any account whatever." 8 Am. & Eng. Enc. Law (2d Ed.) 239, 240. 
Where are the facts and circumstances in this case which show that 
the Galveston City Railroad Company owed to the city of Galvestqn 
any sum of money due by contract, express or implied, payable at 
a specified time or on a contingency? There was no contract by 
which the city was to reçoive a percentage on the net receipts of the 
railroad. There was no contract for a bonus to be paid to the city 
in considération of the franchise, rights, and privilèges granted by 
it to the railroad company, which was not to be paid or to become 
payable until the company allowed itself to become incumbered by 
debt. If a contract of this character might hâve been implied by 
the negotiations of the parties for such rights and privilèges, wbere- 
by the city became a créditer, it ceased to be such creditor when it 
entered into the contract which. was expressly made by them. That 
contract provided that: 

"Said party [the promoter of the railroads] shall make over and transfer 
to the eity ot Galveston, in lieu of percentage on the net receipts of said road, 
and in lien of bonus for this contract, six hundred shares of the capital stock 
of said railroad; said six hundred shares of stock to be paid np by said party, 
or by the company to be formed under the contract." 

We flnd no language in this contract to express or imply the re- 
lation of creditor on the part of the city. But the language employed 
whereby the city was to acquire its interest in the company is apt 
to express the relation of stockholder. The instrument by which 
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the security was given recites the terms of thé contract, and, in con- 
sidération thereof, créâtes and grants a lien on the corporate prop- 
erty of the company to secure the interest of the city in the Com- 
pany, in the manner and to the extent provided for in the contract. 
In our judgment, there was nothing in the contract which placed 
the city in the attitude of créditer to the company, or clothed it 
with a single attribute of a creditor, further than in the "sensé in 
which every shareholder is a creditor of a corporation to the extent 
of his contribution to the capital stock." In the case of Hamlin 
V. Eailroad Co., 24 G. G. A. 271, 78 Fed. 664, 36 L. K. A. 826, the 
court said: 

"There is a sensé in which every shareholder is a creditor of the corpora- 
tion to the extent of his contribution to the capital stoclî. In that sensé every 
corporation includes its capital stock among its liabilities. But that creditor 
relation is one which exists only between the corporation and its sharehold- 
ers. It is a liability which is postponed to every other liability, and no 
part of the capital stock can be lawfully returned to the stockholders until 
ail debts are paid or provided for. The violation of this well-understood prin- 
ciple is a breach of trust, and a creditor affected thereby may pursue the 
stockholders and recover as for an unlawful diversion of assets." 

What, then, was the interest of the city which the company under- 
tooli to secure? It seems to us clear that it was its interest as a 
stockholder. When a corporation is dissolved by consolidation with 
another, or becomes involved in debt and concludes to stop opéra- 
tions and pay its debts, if there are any assets left after paying 
off the debts they are ordinarily distributed between the stock- 
holders in proportion to the number of shares which each holds. 
There is no préférence of one stockholder over other stockholders, 
except such préférence is expressly contracted for. A préférence 
as to capital stock or a distribution of net assets may be expressly 
contracted for. Such preferred stockholders, however, are not cred- 
itors of the corporation, but are stockholders entitled to a préférence 
over the holders of common stock. Gook, Stocks & S. § 270; Glark, 
Corp. 367; Coulter y. Eobertson, 57 Am. Dec. 168; Hamlin t. Rail- 
road Co., supra. We think thè interest of the city of Galveston in 
the Galveston City Eailroad Company was one capable of being se- 
cured, and that the évident purpose of the company in providing se- 
curity for that interest was to give the city a préférence in the dis- 
tribution of the capital stock or net assets of the company over 
other stockholders. It will not be presumed that the purpose of the 
company was to make a contract by which the city was to receive 
the par value or any part of its stock before ail the debts of the 
company are paid. It would require the clearest language to show 
that such was its purpose. Our interprétation of the contract fails 
to disclose any such purpose. But, if it existed, the contract would 
be contrary to public policy and void. Cook, Stocks & S. §§ 271- 
278; Warren v. King, 108 U. S. 389, 2 Sup. Ot. 789, 27 L. Ed. 769; 
Hamlin v. Eailroad Co., supra; Miller v. Eatterman, 47 Ohio St. 
141, 24 N. E. 496. In Warren v. King, supra, the court said: 

"One of the characteristics of capital stock is that no part of the property of 
a corporation shall go to reimburse the principal of capital stock until ail the 
debts of the corporation hâve been paid." 
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And in Hamlin v. Railroad Co., supra, the court said: 

"There is a wide différence between the relation of a créditer and a stock- 
holder to the corporate property. One cannot well be a creditor as respects 
ereditors proper, and a stoeliholder by virtue of a certlficate evidencing his 
contribution to the capital of the corporation. Stock is capital, and a stock 
certlficate but évidences that the holder has ventured his means as a part 
of the capital. It is a fixed characteristic of capital stock that no part of It 
can be withdrawn for the purpose of reimbursing the principal of the capital 
stock until the debts of the corporation are paid. • * * If the purpose 
in providing for thèse peculiar shares was to arrange matters so that under 
any circumstances a part of the principal of stock might be withdra-wn before 
the discharge of ail corporate debts, the device would be contrary to the na- 
ture of capital stock, opposed to public policy, and void as to ereditors 
affected thereby." 

Our opinion is that the first assignment of errors is well made, 
and it is sustained. 

2. The master reported numerous daims as simple or ordinary 
debts, which he held could not be classified as preferential claims 
or liens over that of the mortgage bondholders, upon the property 
or earnings of the défendant railroad company in the custody of 
the court, as they were without équitable liens thereon; but he held 
that the interveners had a lien, under the statutes of the state of 
Texas, upon the net earnings of the corporation, while in the hands 
of the receiver, for the payment of their said claims, prior and su- 
perior in right to the mortgage bondholders. To the master's re- 
port the appellant duly flled exceptions. The exceptions were over- 
ruled by the court, the report confirmed, and decrees rendered ac- 
cordingly. This action of the circuit court présents the question 
whether the statutes of the state of Texas providing for the ap- 
pointment of receivers, deflning their powers and duties, and regu- 
lating proceedings under such appointment (Eev. St. Tex. arts. 1472, 
1489, 1490), are applicable to receivers in the fédéral courts. 

This court in the case of Bank v. Ewing, 43 G. G. A. 150, 103 
Fed. 168, said: 

"We do not think that either the laborers' lien law, or article 1472 of the 
Revised Statutes of Texas, regulating the distribution of funds that may corne 
Into the hands of a receiver of a state court, should or can be construed to 
bave application to the classification of claims and priority of liens accruing 
against receivers appointed by the courts of the United States." 

While the language quoted was used in référence to article 1472 
of the statutes, and as applicable to the claim of an employé in the 
immédiate service of the receiver, we can perceive no reason why it 
is not equally applicable to a claim existing against the corporation 
at the time the receiver was appointed, the payment of which is 
sought to be made from the earnings of the corporation while in the 
hands of the receiver, as provided by article 1490 of the statutes; 
that being the article under which the claims in question in this 
case were allowed as prior in right to the mortgage bondholders. 
Article 1490 is as follows: 

"AU judgments, claims or causes of action when determined, existing 
against any corporation at the time of the appointment of a receiver, shall 
be paid out of the earnings of such corporation while in the hands of the re- 
ceivei:, to the exclusion of mortgage action; and the same shall be a lien on 
Bucb earnings." 
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Both articles are a part of a System of receivershîps established 
by the législature of Texas, and both relate to tbe distribution of 
fimds that corne to the hands of a receiver. Some of the provisions 
of this statute are admittedly not applicable to receivers and to pro- 
ceedings under the appointment of receivers in the courts of the 
United States. It can hardly be supposed that the législature iu- 
tended some of the provisions of the same statute to apply to re- 
ceiverships in the courts of the United States, and others not to 
apply. It will be observed that article 1490 créâtes no lien on the 
corpus of the property of the corporation in favor of claims existing 
against the corporation at the time of the appointment of a re- 
ceiver, but gives a lien on the earnings of the corporation while in 
the hands of a receiver. Shall it be assumed that the législature of 
Texas undertook to give a lien on funds in the custody of the féd- 
éral courts, and to regulate the distribution of such funds by the 
receivers of those courts? We think not. However, it is needless 
to further pursue this discussion. The court of last resort of the 
state of Texas lias interpreted the statutes In question. We follovs^ 
the interprétation given to the statutes of a state by the suprême 
court of that state. First Nat. Bank v. Chehalis Co., 166 U. S. 
440, 17 Sup. et. 629, 41 L. Ed. 10G9; Nobles v. Georgia, 168 U. S. 
.398, 18 Sup. et. 87, 42 L. Ed. 515. lu Fordyce v. Du Bose, 87 Tex. 
78, 26 S. W. 1050, the suprême court of Texas said: 

'The several acts of the législature upon the subjects of receivershîps do 
not purport by their language to afEect receivers appolnted by the fédéral 
courts In thelr officiai capaclty, and courts wUl eonstrue them so as to em- 
brace such subjects as the législature had the authority to legislate upon. 
Thèse acts were not Intended to afîect the procédure o£ fédéral courts as to 
receivers appointed by such courts." 

We fully concur in this opinion. 

The decree of the circuit court confirming the master's report upon 
the interventions specifically set out in the second assignment of er- 
rors, and decreeing that under and by virtue of the statutes of Texas 
the interveners had a lien upon, and vi^ere entitled to payment out 
of, the net earnings of the property while in the hands of the re- 
ceiver, prior and superior in right to the complainant and the hold- 
ers of the bonds secured by the mortgage herein foreclosed, should 
be reversed. 

3. The master reported a number of claims as preferential and 
entitled to an équitable lien, superior in right to that of the mort- 
gage bondholders, upon the earnings of the receivership. Excep- 
tions were duly filed to the report, which the court overruled, and 
in ail respects conflrmed the master's report, and entered decrees 
accordingly. "A court of equity engaged in administering mort- 
gaged raiiroad property under a receivership in a foreclosure suit 
may prefer unpaid claims for current expenses of the ordinary opér- 
ation of the raiiroad, incurred vs'ithin a limited time before the re- 
ceivership, to a prior mortgage lien, in the distribution of the in- 
come or of the proceeds of the mortgaged property." Bank v. Doud 
(C. G. A.) 105 Fed. 123; Southern R Co. v. Carnegie Steel Go., 176 
U. S. 257, 20 Sup. et. 347, 44 L. Ed. 458; Lackawanna Iron & Coal 
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Co. V. Faraiers' Loaa & Trust Co., 176 U. S. 298, 20 Sup. Ct. 363, 
4Â L. Ed. 475. The suprême court, in the cases cited, hâve, in ef- 
fect, declared that, before an unsecured créditer can be accorded a 
préférence over mortgage creditors in the distribution of net earn- 
ings in the hands of a receiver of a railroad, it should reasonably 
appear from the circumstances, including the amount invoîved and 
the ternis of pajment, that the debt was one fairly to be regarded 
as part of the operating expenses of the railroad, incurred in the 
ordinary course of business, and to be met eut of current receipts. 
A creditor is not entitled to such préférence and priority simply be- 
cause that which he fumished to the railroad company prior to 
the appointment of the receiver was for the préservation of the 
property and for the benefit of the mortgage security. That, how- 
ever, is an important élément in the matter in considering the equity 
of the claim. The circuit court of appeals of the Eighth circuit,, in 
the case of Bank v. Doud, supra, after an exhaustive "examination 
and analysis of the facts and opinions in ail the cases in the suprême 
court upon the subject of preferential claims in suits to foreclose 
mortgages of quasi public corporations," said the décisions of the 
suprême court will be found to assert the proposition that "the class 
of claims which may be awarded a préférence in payment over the 
prior mortgage debt in equity is limited to claims for current ex- 
penses incurred in the ordinary course of the opération of the mort- 
gaged property within a limited time before the appointment of a 
receiver." It appears from the record that tbere was no diversion 
of the current income from the payment of current expenses to the 
payment of interest on the mortgage debt, or to the permanent im- 
provement of the mortgageji property. Hence the only question for 
us to détermine hère is whether there is error in the decree of the 
circuit court adjudging the claims now under considération to be 
preferential claims, with an equity superior to the lien of the mort- 
gage. Our opinion is there is no error in the decree, except as 
to the claims of the Dickson Car-Wheel Company, the Lee Iron 
Works, and a portion of the claim of the Paul Shean Sanitary Plumb- 
ing & Manufacturing Company. The claim of the Dickson Car- 
Wheel Company was for Barr motor wheels sold to the défendant 
railroad company on September 18, 1896, and used by the company 
on its cars. The amount invoîved is $14. The sale was presumably 
for cash, — nothing appears on the record to the contrary, — and it 
was made more than a year before the bill in this cause was flled. 
The daim of the Lee Iron Works appears to hâve been for labor per- 
formed and material fumished for the railroad company from Decem- 
ber, 1895, to April, 1896, for which promissory notes were given 
at the time, payable at short intervais, and renewed from time to 
time, resulting iinally in three notes, which fell due subséquent to 
the filing of the bill herein. The labor and material furnished were 
in connection with the railroad company's track, overhead line, en- 
glues, boilers, and cars. The claim of the Paul Shean Sanitary 
Plumbing & Manufacturing Company is for $743.05, for material 
fumished the railroad company in the necessary repair of the en- 
gine in its power house employed to generate the electricity by 
107 F.— 21 



322 107 FEDERAL EEPORTER. 

which its cars were propelled. Some of the material was furnished 
from time to time from July, 1895, to Febniary, 1896, for wkich a 
note was given, and on whicli a partial payment was subsequently 
made and a new note given. Other material was fumislied in Marcli, 
1896, for which a note was given, a partial payment afterwards made 
on it, and a new note given for the balance. Forty-three and s/mo 
dollars pf the claim is an open account for material fumislied in Sep- 
tember and October, 1897, a short time before the bill was flled 
and the receiver appointed herein. "We think the Paul Shean Com- 
pany's daim to the extent of $43.05, only, should be allowed. The 
balance of the claim does not, in our opinion, come within the doc- 
trine declared by the suprême court, hereinbefore referred to. We, 
however, think that ail the other claims decreed by the circuit court 
to be preferential claims, with a superior equity to the mortgage, 
do corne within that doctrine, and that they should be so allowed. 
They were for current expenses incurred in the ordinary course of 
business, and may be fairly regarded as part of the operating ex- 
penses of the railroad. They accrued within five or six months be- 
fore the appointment of the receiver. 

4. It appears that the intervener the Buckeye Engine Company 
on September 16, 1892, made a contract with the défendant the Gai- 
veston City Railroad Company under which it sold to the défendant 
two engines and certain boilers and other machinery, the purchase 
price of which was $15,000, and for which the railroad company 
executed certain promissory notes. Some of the notes were paid, 
leaving the balance, aggregating $7,500, unpaid. By the original 
contract it was stipulated that the engines and boilers were to re- 
main the property of the intervener until fuU payment therefor is 
made. The machinery was delivered and placed in position in March 
and April, 1893. The contract was filed in the proper office for 
registration on August 9, 1893. The intervener sought to flx the 
mechanic's lien on the property. The master held that said claim 
of lien was not well founded, but held that: 

"By vlrtue of the réservation tiy the Intervener of title to the aforemen- 
tioned machinery until fuUy paid for, and the aet of the législature of Texas 
(Acts 1885, p. 76) declarlng that ail sueh réservations shall be held to be chat- 
tel mortgages, and by viitue of the tact that the said machinery was not de- 
livered until after the mortgage under which the complainant claims had beea 
executed, and that when delivered it carried with it the burden of the lien 
reserved by the intervener, the said intervener has a spécifie lien upon said 
two Buckeye engines for the payment and satisfaction of its said claim, prior 
and superior In right to the lien thereon created under and by vlrtue of said 
mortgage." 

No exceptions to the master's report were flled by the intervener, 
but exceptions to the report were duly flled by the appellant, com- 
plainant below, which were overruled, and the report conûrmed by 
the court. 

The statute of Texas provides that: 

"Ail (réservations of the title to or property in chattels as security for the 
purchase money thereof, shall be held to be chattel mortgages, and shall, 
when possession Is delivered to the vendee, be void as to creditors and bona 
fide purchasers, unless such réservations be In writing and registered as re- 
quired of chattel mortgages: provided, that nothing In thls law shall be 
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c&nstrued to contravene the landlord and tenant act." Article 3327, Rev. St. 
Tes. 

The suprême court of Texas, in Harling v. Creecli, 88 Tes. 300, 
31 S. W. 357, held that the effect of the statute was to forbid con- 
ditional sales of personal property, or, rather, to couvert ail such 
contract'S into chattel niortgages, and required registration of them 
to protect creditors and bona flde purchasers of the property. 

The statute providing for registration of chattel mortgages is as 
follows: 

"Every chattel mortgage, deed of trust or other instrument of writing in- 
tended to operate as a mortgage of or lien upon Personal property which shall 
not be accompanied by an immédiate delivery, and be followed by an actual 
and eontinued change of possession of the property mortgaged or pledged by 
such instrument, shall be absolutely void as against the creditors of the 
mortgagor or person making the same, and as against subséquent purchasers 
and mortgagees or lien holdera in good faith, unless such instrument, or a 
true copy thereof, shall be forthwith deposited with and flled in the office of 
the coimty clerk of the county where the property shall then be situated, or 
if the mortgagor or person making the same be a résident of this state, then 
of the county of whlch he shall at the tlme be a résident." Article 3328, Rev. 
St. Tes. 

The circuit court held, in effect, that the intervener had a chattel- 
mortgage lien by virtue of the contract in question, and decreed 
that it had a spécifie lien on said engines which was superior to that 
of the appellant's mortgage. In this we think the court erred, Both 
mortgages were subject to the registration laws of the state of 
Texas. The lien iirst registered as provided by those laws is su- 
perior. The record shows that the chattel mortgage was recorded 
on August 9, 1893, while the mortgage to appellant was recorded 
on May 27, 1893. The only ground, as appears from the report of 
the master, on which he based his ruling, and presumably the only 
ground on which the court sustained that ruling, — no other being 
disclosed by the record, — is that the engines were not delivered until 
after the mortgage under which the complainant (appellant) claims 
had been executed, and that when delivered it carried with it the 
burden of the lien reserved by the intervener. While the mortgage 
to appellant is dated January 1, 1893, it was not signed in the prés- 
ence of and attested by subscribing witnesses, and it was not ac- 
knowledged until May 13, 1893. Eev. St. Tex. art. 630, provides that: 

"Brery deed or conveyance of real estate must be signed, or aclinowledged, 
by the grantor In the présence of at least two crédible subscribing witnesses 
thereto, or must be duly acljnowledged before some offlcer authorized to take 
acknowledgments and properly certifled to by him for registration." 

"To convey title, it is necessary to deliver a completed deed." 9 
Am. & Eng. Ene. Law (2d Ed.) 150; Walker v. Renfro, 26 Tex. 142; 
Eailroad Co. v. Garrett, 52 Tex. 133; Tuttle v. Tumer, 28 Tex. 759. 
A deed takes effect at the time of its delivery. Tuttle v, Turner, 
supra. "The law présumes, in the absence of évidence to the con- 
trary, that the date of the deed is the date of delivery," but "this pre- 
sumption is disputable, and the time of delivery may always be 
proved." 9 Am. & Eng. Ehc. Law (2d Ed.) 153. 

It does not appear when appellant's mortgage was delivered. 
There is no évidence on the subject. There are a number of authori- 
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ties to the effect that when acknowledgment is essential to the valid- 
ity of a deed, and the date of the acknowledgment differs from the 
date of the deed, the deed was delivered at the date of the acknowl- 
edgment. 9 Am. & Eng. Enc. Law (2d Ed.) 152, 153, and authori- 
ties cited in note. Under the statute of Texas, a conveyance is not 
effective unless it is signed in the présence of and attested by two 
subscribing witnesses, or is acknowledged. The mortgage in ques- 
tion was not attested by witnesses, and was not acknowledged until 
May 13, 1893, which was subséquent to the delivery of the engines. 
It was not a completed deed until acknowledged. Under the stat- 
ute of Texas, in the absence of attestation by witnesses acknowledg- 
ment is essential to the validity of the mortgage. The date of the 
acknowledgment of the mortgage diflering from the date of the mort^ 
gage, we hold the mortgage to hâve been delivered at the date of 
its acknowledgment. The record shows that the engines were de- 
livered and placed in position, and had become permanently a part 
of the railroad property, before appellant's mortgage became ef- 
fective, on May 13, 1893. But, if the engines be treated as after- 
acquired property, appellant's mortgage covered ail property then 
owned or to be thereafter acquired by the railroad company; and, 
under the rule well settled by the décisions of the suprême court, 
such mortgage created a lien which could not be displaced by the 
contract under which the engines were furnished, although it con- 
tained the stipulation that the title to the engines should not pass 
until they were fuUy paid for. Porter v. Steel Co., 122 U. S. 267, 
7 Sup. et. 741, 30 L. Ed. 1210; Railroad Co. v. Hamilton, 134 U. 
S, 296, 10 Sup. et. 546, 33 L. Ed. 905; also, Phœnix Iron-Works Co. 
V. New York Security & Trust Co., 54 U. S. App. 408, 28 C. C. A. 76, 
83 Fed. 757. No part of intervener's claim was for operating ex- 
penses or repairs. No part of it was for keeping a completed road 
in opération, either in the way of labor or material. But it accrued 
in the construction of a plant, which was a part of the railroad Sys- 
tem. Railroad Co. v. Hamilton, supra; Wood v. Safe-Deposit Co., 
128 U. S. 416, 9 Sup. Ct. 131, 32 L. Ed. 472. But it seems to us that 
no équitable principles are involved in intervener's daim. We think 
that the question at issue turns upon the légal rights of the parties 
under the registration laws of the state of Texas. The intervener 
having failed to record its chattel mortgage until after appellant's 
mortgage was recorded, it lost its priority, if it ever had any. 

5. The award of $7,500 to the spécial master commissioner as com- 
pensation for his services in selling the mortgaged property under 
the decree of f oreclosure is complained of by appellant as unreason- 
able and excessive. There was no référence had by the circuit court 
to ascertain what would be reasonable and just compensation to the 
spécial master commissioner, and it does not appear that any évi- 
dence on the subject was introduced before the court. Questions 
of this sort rest largely in the discrétion of the circuit court, and 
are rarely interfered with on appeal; but, as this cause must be re- 
versed and remanded, the circuit court is directed to order a référ- 
ence to ascertain what would be reasonable compensation to be al- 
lowed said spécial master commissioner, and that ail parties inter- 
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ested be dulj notified of the time and place of holding said référ- 
ence, and be permitted to submit évidence in the matter if they see 
fit to do so. Eeversed and remanded to the circuit court, with in- 
structions to enter a deeree in accordance with the views herein ex- 
pressed. 
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(Circuit Court of Appeals, Fifth Circuit. March 19, 1901.) 

No. 968. 

L Stbebt Baii.roads— Spécial Assessment— Mttnicipal Tax— Limitations. 
A spécial assessment against a street-railroad company for Improving 
the portion of the street occupièd by its traclî is not a tax, within Kev. 
St. Tex. art. 5212b, prohibiting a delinquent municipal taxpayer from 
pleading limitations against the payment of "any taxes" due from hlm to 
the City. 

8. Samb— Action Basbd on Written Contract — Limitations. 

Rev. St. Tex. arts. 3354-3856, provide that there shall be commenced 
and prosecuted, within two years after the cause of action accrues, and 
not afterwards, ail actions for debts not evideneed by contracts in writ- 
ing, and a longer time is fixed for debts founded on written contracts. 
Beld, that the charter of a city railroad company, which authorized It to 
construct and operate its lines under sucb conditions and ordinances as 
the city might provide and impose, was not a contract in writlng within 
such statute, on which a spécial assessment against the company for a 
Street improvement, subsequently authorized by the législature, was 
founded, as the contract mentioned by the statute is a contract between 
the parties, and tlio city was not a party to the company's charter, 
which was solely between the latter and the state, and hence the two- 
years limitations applied to actions for such assessments. 

8. Same — Accruai, of Cause of Action. 

A cause of action against a city street-railroad company on a spécial 
assessment for a street improvement accrued, within the meaning of the 
statute of limitations, when the improvement was completed and ac- 
eepted by the city council, as the city charter expressly provides that 
assessment for such improvements shall become due at that time. 

Appeal from the Circuit Court of the United States for the East- 
em District of Texas. 

Jas. B. Stubbs, for appellant. 

J. T. Davies, R. S. Lovett, Brainard Toiles, John D. Rouse, Wm. 
Grant, and W. S. Hunt, for appellees. 

Before PAEDEE and SHELBY, Circuit Judges, and TOUXMIN, 
District Judge. 

TOTJLMIN, District Judge. This is an appeal by the city of Gal- 
Teston, as an intervener, in the suit of Guaranty Trust Co. of New 
York V. Galveston City R. Co. (one branch of which has just been 
disposed of by this court. No. 969 on the docket of the court) 107 
Fed. 311. In addition to the facts set forth in that case, and which 
need not be repeated hère, it may be stated that the intervener 
claimed that the said railroad company was indebted to it for one- 
third of the cost of grading, fllling, and paving certain streets and 
avenues in the city of Galveston upoo which the railroad company 
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had its track, and that thé debt was secured by a lien upon the 
company's property and franchises and their proceeds, in the cus- 
tody of the court, prior in time and right of payment to the other 
liens asserted in the suit. This claiin was based mainly upon the 
requirement in the railroad company's act of incorporation and 
its amendment of October 8, 1866, and February 9, 1891, which pro- 
vide that "said company shall construct, equip and run said rail- 
roads upon the streets withln the limita of said city, under such 
conditions and ordinances as the mayor and aldermen of said city 
may provide and impose," and upon the authority which the city 
had, under the laws of Texas and under its charter, to collect from 
the railroad company a part of the expense of improving the streets 
which it used and occupied with its lines. Tlie city's charter gives 
the council of the city the exclusive control and power over its 
streets and highways. In 1887 it was amended by authorizing the 
council to regulate, control, and direct the construction of street- 
railway tracks, and, among other things, "to compel street-railway 
companies to pay the actual cost of fiUing and grading, or fiUing, 
grading and paving the streets hetween their rails in ail cases where 
the same may be filled and graded, or filled, graded and paved by 
the city." On March 31, 1891, and after the railroad company had 
effected the last amendment to its charter, and after it had con- 
structed and was operating its railroad, the charter of the city was 
changed so as to enlarge the liability of street-railway companies, 
and to require them to pay one-third of the cost of paving or other- 
wise improving any street or avenue upon which they owned or 
operated a railway, and a lien against the roadbed, ties, rails, flxtures, 
rights, and franchises of such companies was authorized to be flxed 
and imposed to secure such improvements. ïhe intervention was 
referred to the master, who reported fully and at length the mate- 
rial facts, and found that the city's claim was barred by the statute 
of 'limitations of two years, and for that reason the city was not en- 
titled to recover. The counsel for the intervener contended that 
the défense of limitation should not prevail, because its claim was 
in the nature of a tax imposed by the city upon the railroad com- 
pany, and the Kevised Statutes of Texas provide that no delinquent 
taxpayer shall hâve the right to plead in any court any statute of 
limitation by way of défense against the payment of any taxes due 
by him to the city, etc. Article 5212b, Rev. St. Tex. The master 
held that the phrase "any taxes," employed in the statute, did not 
extend to or embrace assessments such as are claimed in this suit. 
The city excepted to the master's report. The exceptions were over- 
ruled, and the city appealed. 

The spécifications of error assigned are that the court erred in hold- 
ing that the assessments claimed were not taxes, within the meaning 
of article 5212b, Eev. St. Tex.; and that the court erred in holding 
that the claim was barred by the statute of limitations of two years. 

A part of the claim sued on accrued December 7, 1893, the balance 
April 1, 1895, and the intervention was flled November 10, 1897. 
The assessments sued for in this intervention were not taxes, within 
the meaning of article 5212b, Rev. St. Tex.; Higgins v. Bordages, 
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88 Tex. 458, 31 S. W. 52, 803; Taylor v. feoyd, 63 Tex. 533; Allen 
V. City of Galveston, 51 Tex. 302; Hutcheson v. Storrie, 92 Tex. 686, 
51 S. W. 818, 45 L. R A. 289. The Texas statutes of limitations 
proyide, among otlier things, that th.ere shall be commenced and 
prosecuted, within two years after the cause of action shall hâve 
accrued, and not afterwards, ail actions for debt where the indebt- 
eduess is not evideneed by a contract in writing; and that ail actions 
for debt, where the indebtedness is evideneed by or founded upon 
any contract in writing, shall be commenced and prosecuted within 
four years after the cause of action shall hâve accrued, and not 
afterwards. Eev. St. Tex. arts. 3354-3356. 

The counsel for the appellant concèdes that, if the indebtedness 
hère claimed is not evideneed by, or founded upon, a contract in 
writing, then the statute of limitations of two years applies. But 
his contention is that it is evideneed by, or founded upon, a con- 
tract in writing, in that the charter of the railroad company provided 
that "said company shall construct, equip and run said railroads 
upon the streets within the limits of said city under such conditions 
and ordinances as the mayor and aldermen of said city may provide 
and impose," and while the claim may not be evideneed, as to 
amount, by the charter of the company, it is founded upon it, and 
said charter is a contract in writing. 

While the charter of the company was a contract, it was such only 
between the state and the company, and its subject-matter was the 
franchises and rights which the company were authorized to exercise 
under it. The city was not a party to it. By the terms of its 
charter, the company undertook to comply with the conditions and 
ordinances which the city council may prescribe, but at that time the 
city had no législative authority to improve its streets, and assess the 
railroad company with one-third of the cost of the improvements. 
The city subsequently obtained législative authority to make such im- 
provements, and to assess one-third of the cost thereof to any rail- 
roads using the streets. "Under this authority, by subséquent ordi- 
nances, it improved the streets on which this railroad company was 
operating, and assessed one-third of the cost to the company, but we 
are unable to see how such assessraent became a debt evideneed by, 
or founded upon, a "contract in writing" ; the contract being the char- 
ter of the company granted by the state, to which the city, as we 
hâve said, was not a party. The contract in writing mentioned in 
the statute is a contract between the parties; those occupying to- 
wards each other a contract status, — a "privity." The debt men- 
tioned in the statute as a debt evideneed by a contract in writing is 
one proved by an instrument in wri'ting importing on its face the ex- 
istence of the debt, and a debt founded upon a contract in writing 
is one for the establishment of which such contract is essential. 
In our opinion, the assessment debt in question bears no such relation 
to the charter of the railroad company. 

Under the city's charter, ail assessments for street improvements 
became due "whenever and as soon as such improvements are com- 
pleted and accepted by the city council." It appears that they were 
completed and accepted, and the assessment in this case made, more 
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than two years before thte suit was brought. Our opinion is tbe 
cause of action then accrued, that it was an open unliqûidated claim, 
and that it was barred before this suit was commenced. Lewis v. 
Houston, 11 Tex. 642. The deeree of the circuit court is aflSrmed. 



MANHATTAN TRUST CO. v. TRUST 00. OF NORTH AMERICA. 

(Circuit Court of Appeals, Eighth Circuit February 25, 1901.) 

No. 1,480. 

1. JUDGMENT — MATTERS CONCLUDED BT DeCREE. 

A pétition in intervention was filefl in a rallroad foreclosure suit set- 
ting up a claim for rental ot terminal property against the défendant 
accruing prlor to the appolntment of receivers in the suit, on account of 
which the Intervener clalmed a statutory landlord's lien, and aiso that its 
claim constltuted a preferential debt in equity entitled to priority over 
the debt of the mortgagee as a part of the necessary expansés of oper- 
ating the road. Issue was Joined on both such claims, and on a hearing 
the pétition was dlsmlssed on the merits, and the deeree of dismlssal 
was afflrmed on appeal. Subsequently, the receiver having accumulated 
a fund in the reglstry of the court from the earnings of the road, the 
Intervener flled an amended pétition asserting its équitable right to pref- 
erential payment from sueh fund. Ueld, that the former deeree was 
concluslve against its rlght to maintaln such pétition, the claim made, as 
well as the right in which it was asserted, in the two pétitions being 
Identlcal, and one which, had It been sustalned In the flrst proceeding, 
would hâve been a charge upon the same fund when subsequently earned. 
3. Saue. 

A deeree on the merits Is concluslve upon ail the Issues jolned by the 
pleadings, and Its effect as a prior adjudication is not changed by the 
fact that one of sueh Issues was not discussed in the opinion of the court. 

Appeal from the Circuit Court of the United States for the North- 
ern District of lowa. 
For former opinion, see 102 Fed. 710. 

Oraig L. Wright (Strong & Cadwalader, Call & Hubbard, and 
George W. Wicliersham, on the brief), for appellant. 

James L. Kennedy and F. G. Farr (T. F, Bevington, on the brief), 
for appellee. 

Before CALDWELL, SANBORJST, and THAYEE, Circuit Judges. 

CALDWELL, Circuit Judge. On the 28th day of September, 1893, 
the Manhattan Trust Company, as trustée in a mortgage executed 
by the Sioux City & Northern Kailroad Company on its road and 
appurtenances, filed its bill of complaint against the railroad Com- 
pany praying for the appointment of a receiver to take the charge 
and management of the mortgaged property for the préservation 
of the same and the protection of the rights of the mortgagee. Ee- 
ceivers were appointed accordingly. On the llth day of July, 1894, 
a supplemental and amended bill of complaint was flled in the 
cause, praying for the appointment of receivers and the foreclosure 
of the mortgage executed to the complainant by the Sioux City & 
Northern Eailroad Company on its railroad and appurtenances, and 
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receivers were accordingly appoînted nnder this bfll, and a decree of 
foreclosure rendered, and the property sold in confonnity therewith. 
T\Tiile operated by the receivers, the road eamed certain moneys 
now in the registry of the court. At the time the receivers' ac- 
counts were approved and the property turned over to the pur- 
chasers at the foreclosure sale, the court made the following order 
touching the moneys referred to: 

"And it appearing to the court that ail claims against the receivers of the 
said Sioux City & Northern Railroad hâve been paid or adjusted except the 
claims of the Trust Company of North America for rental of the terminais, 
which clalm is pending, but not yet determined, it is further ordered, ad- 
judged, and decreed that, subject to the said clalm, the lien of the complain- 
ant as trustée for the bondholders is hereby established against ail the re- 
maining funds in the registry of the court derivpd from the spécial master 
and the said receivers. It is further ordered that hearing on the claims of 
the Trust Company of North America be postponed nntll a later date, to be 
fixed by the court." 

On the Î8th day of December, 1893, the Trust Company of North 
America filed its original pétition of intervention in the cause, and 
on September 24, 1894, its amended pétition of intervention. This 
tirst amended pétition of intervention and the proceedings had 
thereon, and the second amended pétition, upon which the decree 
now appealed from was entered, are, in the view the court takes of 
this case, the only portions of the record necessary to be particu- 
larly considered. On the 14th day of December, 1889, the Sioux 
City & Northern Railroad Company leased from the Sioux City Ter- 
minal Eailroad & Warehouse Company certain grounds, tracks, and 
terminal facilities at Sioux City, for which the railroad company 
agreed to pay rent at the rate of $90,000 annualiy, payable quarterly. 
The intervener succeeded to the rights of the lessor under this lease. 
The first amended pétition of intervention alleged "that the Sioux 
City & Northern Eailroad Company neglected and failed to pay the 
rental under the said lease from and after the 14th day of June, 
1893, but continued to use the premises demised," and sought to 
hâve the rent due from the railroad company under the lease from 
the date mentioned until the appointment of the receivers under 
the bill of foreclosure declared to be prior and superior to the lien 
of the mortgage of the complainant, the Manhattan Trust Company. 
This claim was rested upon two grounds: First, that the intervener 
Avas entitled to a landlord's lien, under the statutes of lowa, on the 
rolling stock and equipments of the railroad, for the rent of the 
ter-rainals under the lease; and, second, that it was "entitled as a 
matter of equity" to hâve the rentals under the lease "considered a 
part of the expenses of the receivership, and be declared a prior 
and superior lien to the lien of the trust deed to the Manhattan 
Trust Company." The pétition concluded with the prayer that the 
rent claimed "may be declared to be a proper part of the receivers' 
expenses to be applied to the payment of any deficiency that may 
exist in payment of the bonds secured by the trust deed to your 
orator after foreclosure of the said trust deed, and that ail of the 
said claims and demands be declared to be prior and superior to the 
trust deed given to the complainant, the Manhattan Trust Com- 
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pany, and that the complailiant may hâve such other and further re- 
lief as may to justice and equity appertain." The answer of the 
Manhattan Trust Company to this amended pétition of interven- 
tion denied that the intervener had a landlord's lien on the rolling 
stock and equipments of the railroad for the rent under the lease, 
and denied that the intervener was entitled to hâve the rentals 
due under the lease from and after the 14th day of June, 1893, con- 
sidered "as a part of the expenses of the receivership, or declared 
a prior or superior lien to the lien of the trust deed to the Manhat- 
tan Trust Company." The cause, upon this pétition of intervention, 
went to final hearing on the 21st day of June, 1895, and it was on 
that day "ordered and decreed that the intervening pétition and 
amended pétition of the Trust Company of North America be, and 
the same is hereby, dismissed upon the merits as to the Manhattan 
Trust Company." The opinion of the circuit court is reported in 
68 Fed. 72. From this decree the intervener appealed to this court, 
making, among others, the following assignment of error: 

"The court erred In refusing to this Intervener an équitable lien for the 
rents accruing within six months prior to the date of the appointment of 
the receivers on the application of the complainant, which holding was erro- 
neous for the reason that the property embraced in the lease was a necessary 
and intégral part of the railroad System, furnishing Its only terminal facili- 
ties at Sioux City, and necessary to the successful opération of the road; and 
the use of said terminal properties was for the benefit of ail persons havlng 
an ownership in this railroad through the ownership of either bonds or stocli; 
and because it is contrary to the équitable rule allowing priority In favor of 
labor and other necessaries fumished a short time prior to the appointment 
of a recelver." 

This court afflrmed the decree of the lower court. 23 C. 0. A. 80, 
77 Fed. 82. On the 15th day of January, 1900, the intervener filed 
an amendment to its pétition and amended pétition of intervention 
previously flled, prefacing the amendment as foUows: 

"Your petitioner, the Trust Company of North America, having heretofore 
been permitted to file its pétition of intervention on the 18th day of Decem- 
ber, 1898, and an amendment thereto on the 24th day of September, 1894, 
and being now permitted to amend said pétition of intervention and the 
amendment thereto, further states: * • * " 

This amendment sets out the sale of the mortgaged property un- 
der the decree of foreclosure, and the fact that there is a fund in 
the registry of the court accumulated by the receivers from the eam- 
ings of the road, and prays that the same may be applied towards 
the payment of the rentals accruing under the lease as the same 
are set out and claimed in the flrst amended pétition of interven- 
tion, and for the very same period mentioned therein, namely, from 
the 14th day of June, 1893, until the appointment of the receivers 
under the complainant's amended bill asking for a foreclosure of 
its mortgage. Answering this last amended pétition of interven- 
tion, the Manhattan Trust Company sets up the proceedings had on 
the original and amended pétition of intervention and the decree 
dismissing the same on the merits, and "avers that said Trust Com- 
pany of North America is also estopped by reason of said judgment 
and decree had under its said intervening pétition and amended 
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intervening pétition from claiming or asserting any équitable or 
other lien or clalm to any funds in the registry of this court, for 
that said trust company in said pétition claimed an équitable lien 
and priority for its claim orer the lien of tliis answering compîain- 
ant under its trust deed, and was adjudicated to bave no sucb claim 
or lien; and said Trust Company of North America is now estopped 
by reason of said adjudication from claiming any lien or asserting 
any claim which it tben had or claimed to bave against this an- 
swering complainant on any grounds tben made, or for any reason 
tbat it migbt bave bad for said claim, and said adjudication stands 
and remains a ânality, and is unreversed." Tbe issue raised by tbis 
averment in tbe answer is tbe only one we ând it necessary to con- 
sider. Tbe claim for rents set up in tbe flrst amended pétition is 
identically tbe same, and for tbe same period, as tbat set up in tbe 
second amendment, and tbe rigbt to tbe relief sougbt is rested on 
one of tbe grounds relied upon in tbe first amendment, namely, tbat, 
altbougb tbe rent accrued before the flling of tbe bill for foreclosure 
and tbe appointment of tbe receivers thereunder, tbe intervener is 
entitled as a matter of equity to bave its claim tberefor for tbe 
period mentioned treated as a part of tbe expenses of the receiver- 
ship, and declared a prior and superior lien to tbe lien of tbe mort- 
gagee on tbe fund in the registry. In other words, tbe intervener 
bases its claim to tbe fund upon tbe ground tbat it is in equity what 
in railroad foreclosure suits bas come to be known as a preferential 
debt, and tbis was one of the grounds for relief set up in the flrst 
amended pétition, and which was in issue on the pleadings in tbat 
case, wben, upon final hearing, it was "dismissed upon tbe merits." 
Tbe ground upon which tbe intervener rests its claim under tbe 
présent pétition is tbat its claim for rent is a preferential debt, 
prior and superior to the lien of tbe mortgage, and tbat the like 
prior rigbt or lien extends to tbe fund in court accumulated by tbe 
receivers. It is perfectly apparent tbat the parties, tbe cause of 
action, and the ground of recovery thereon are tbe same in both péti- 
tions. No change bas taken place in tbe rights of the parties. 
Their attitude towards eacb other is tbe same. In its first amended 
pétition the intervener asserted its claim for rent was prior and su- 
perior to tbe mortgage upon the same ground tbat it now asserts 
a prior and superior claim to the fund in court. Tbe fact tbat tbe 
présent fund had not tben been earned and paid into court bas no 
significance. A decree such as tbe intervener sougbt to obtain by 
its first amended pétition would bave given it a rigbt prior anà 
superior to the mor-tgagee to the earnings and income of the road 
tben or tbereafter accumulated by tbe receivers. Sucb a decree 
would bave given to tbe intervener's daim for rent tbe status of a 
preferential debt, which is precisely what is sougbt, and ail tbat is 
sougbt, by tbe présent pétition. A decree tbat the intervener's 
claim for rent was a preferential debt, and as such prior and su- 
perior to tbe mortgage debt, would bave fixed irrevocably the rights 
of tbe i)arties to any fund tben or tbereafter coming into the regis- 
try of tbe court applicable to the payment of sucb claims, and would 
bave entitled the intervener to tbe fund now in court to tbe extent 
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of its claim as of course, and without any otlier proceeding what- 
ever. A proceeding to establisli a right to a fund to be accumu- 
lated from a particular source and a proceeding to establisii a right 
to that same fund after it bas been accumulated are the same. It 
is vain, tberefore, to contend that the cause of action is not the 
same in both suits. But, assuming this to be so, the iutervener's 
contention is that the issue arising upon the équitable ground of 
tecovery set up in his flrst amended pétition was not considered 
or passed upon by the court, but that the case was decided and 
the pétition dismissed on another ground. In proof of this conten- 
tion we are referred to the opinion of the lower court and of this 
court in the first case, from which it appears the only right of re- 
covery considered by each court in its opinion was that based on 
the alleged landlord's lien, and that no mention was made of the 
équitable lien set up and relied upon in the pétition as one of the 
grounds of relief, the déniai of "which by the lower court was as- 
signed for error. But this fact in no way militâtes against the 
conekisiveness of the estoppel arising from the former adjudication 
apparent upon an inspection of the record. When the plaintifE rests 
his claim for relief in his bill on two or more grounds, and his 
bill is dismissed generally on its merits, he is thereafter estopped 
from maintaining a second bill seeking the same relief upon one 
of the grounds set up in his flrst bill and in issue under the plead- 
ings. A judgment or decree rendered upon the merits constitutes an 
absolute bar to a subséquent action on the same claim or demand, 
and it is no answer to the plea of estoppel in such a case to say 
the court did not, in its opinion, consider the particular ground of 
relief. Its decree dismissing the bill on its merits covers ail the 
grounds for relief set up in the flrst bill and put in issue by the 
pleadings as fully and effectually as if they had been speciflcally 
named in the court's opinion. Any other rule would make litiga- 
tion interminable. As long as a party could show that the court, 
in its opinion, took no notice of one of its alleged grounds for relief, 
he could flle a new bill seeking the same relief sought by his flrst 
bill on tbat ground, and so on as long as any one of the grounds of 
relief set up in his first bill was nôt discussed, and in terms decided 
against him, in the opinion of the court. The rule is more compre- 
hensive than we hâve stated, and goes further than is necessary 
to bar the présent suit. It is enough to bar the second suit that 
the same grounds of recovery might bave been set up and relied 
on in the first suit. "The language, therefore," says the suprême 
court in Cromwell v. Sac County, 94 U. S. 351, 24 L. Ed. 195, "which 
is so often used, that a judgment estops not only as to every ground 
of recovery or défense actually presented in the action, but also 
as to every ground which might hâve been presented, is strictly ac- 
curate when applied to the demand or claim in controversy. Such 
a demand or claim, having passed into judgment, cannot again be 
brought into litigation between the parties in proceedings at law 
upon any ground whatever." In Southern Minnesota Ey. Extension 
Co. V. St. Paul & S. 0. R. Co., 5 C. G. A. 249, 55 Fed. 690, this court, 
epeaking by Judge Thayer, in sustaining the conclu si ve effect of a 
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former judgment between the same parties to the suit, used the 
following language: 

"The appellant might hâve pleaded in the former action the same grounds 
of reeovery which it now relies on, and, if it did not do so, it eannot talie 
advantage of such neglect. It will not be allowed in this suit to avoid the 
concluslve effect of a former decree by averring that it did not plead a par- 
tieular ground of recorery which it obviously might hâve pleaded. The par- 
ties to the two suits being the same, the Judgment in the former case opérâtes 
as an estoppel both as to those grounds of reeovery which were pleaded and 
aa to those which might hâve been pleaded." 

See, to the same effect, Board v. Platt, 79 Fed. 567, 25 0. G. A. 
87; Dowell t. Applegate, 152 U. S. 327, 14 Sup. Ct. 611, 38 L. Ed. 463; 
Tayerweather v. Eitch, 34 0. C. A. 61, 91 Fed. 721. The ground of 
reeovery relied on in the second amended pétition not only might 
hâve been set up and relied upon in the flrst, but it actually was 
set np and relied on. The decree of the circuit court is reversed, 
and the cause remanded, with instructions to enter a decree dis- 
missing the second amended pétition of intervention. 



OHAMPLAIN CONST. CO. y. O'BRIEN et al. 
(Circuit Court, D. Vermont. February 26, 1901.) 

1. Injonction — Pkocbedings for Contempt — Construction op Order. 

On granting an injunction restraining subcontractors from hinderlng 
the completion of the work of constructing a railroad by the contracter, 
a reclprocal order required complainant, on défendants submitting their 
pay roUs, to pay their and their subcontractors' obligations to their "labor- 
ers and employés » * * and subcontractors, of wbatever grade, in- 
cluding time keepers, foremen, and office clerks," whose names appear on 
the pay rolls. Ueld, in contempt proceedings, that the words "of what- 
ever grade" referred to "employés" and not to subcontractors, and applied 
to laborers and employés of every grade, includlng time keepers, foremen, 
and office clerks, whose names appeared on the pay rolls and time sheets 
for the time covered, and to no more, and that the order did not eover 
supplies, materials, use of boats, or horse hire, nor board of men, except 
In connection with their wages, nor any labor or service outside of the 
time specified In the requirement. 

2. Same— Pekfokmance of Okder— Ddtt op Contemnbr. 

A blU for wages ordered to be paid to a railroad subcontractor by com- 
plainant in a bill for injunction against the contractors to restrain them 
from hindering complainant from completing the construction was not 
paid by the orator, owing to a misunderstanding between Its treasurer 
and agent. Eeld, in proceedings for contempt, that such misunderstand- 
ing should hâve been removed by complainant and the blU paid. 

8. Same. 

A reciprocal order made on granting an injunction restraining contract- 
ors from hindering the taking over the work of constructing a railroad 
required complainant to pay wages due from the contractors and their 
subcontractors. Beld, in proceedings for contempt, not to include wages 
which could not be paid without paylng claims not included therein. 



In Equity. 

Frederick H. Button, for orator. 
Thomas W. Moloney, for défendants. 
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WHEELEE, District Judge. The state court from which tliis 
cause was removed granted an injunction restraining the défendants 
from hindering the taking over of the work of constructing the 
Rutland Canadiaa Railroad, then being done by them, with a recip- 
rocal order that they submit to the orator their pay rolls "showing 
names and time employed and wages of ail men employed in any 
capacity upon or in connection with the construction of the Eut- 
land Canadian Railroad during the month of September, 1900, and 
from the Ist to the llth day, inclusive, of October, 1900, including 
sums due for use or hire of teams, boats, and ail other accessories 
of said construction," and "that the orator assume and pay the obli- 
gations of the défendants, O'Brien & Sheehan, and of their subcon- 
tractors, to the laborers, employés of said défendants, and subcon- 
tractors, of whatever grade, including time keepers, foremen, and 
office clerk, whose names appear upon said time sheets and pay rolls 
for the time covered by the same, including sums due for board or 
store bills appearing upon said pay rolls as déductions, and that 
the orator shall pay forthwith after maturity the obligations so or- 
dered to be assumed." Thèse orders came with the cause to this 
court under section 4 of the act of 1875, wMch proTides that "ail 
injunctions, orders, and other proceedings, had in such suit prior 
to its removal shall remain in full force and effect until dissolved 
or modiâed by the court to which such suit shall be removed." 18 
Stat. 471. Thèse orders were continuing by their terms as dependen- 
cies of the injunction, "especially that upon the orator requiring 
payment to employés of the défendants, and would be violated by 
continuing failure to pay after the cause came into this court" ; and 
the question hère is whether there has been a continuing failure 
to pay in compliance with that order hitherto. The chancelier, in 
his discrétion, did not make the order to assume and pay so broad 
as that for submitting pay rolls, by requiring whatever should be 
due upon them to be assumed and paid, but left it applicable to 
laborers, employés of défendants, and subcontractors, of whatever 
grade, including time keepers, foremen, and office clerk. Although 
the défendants were doing the work at priées by quantifies, and 
whatever should be paid upon this order would, of course, be reck- 
oned in determining the amount due, and the question would only 
be important as to who should advance the money on thèse pay 
rolls, still, as this proceeding for contempt is in nature criminal, 
the order must be construed strictly according to the fair meaning 
of its terms. So considered, the words "of whatever grade" appear 
to refer to "employés," and not to subcontractors; and it seems to 
apply to laborers and employés of every grade, including time keep- 
ers, foremen, and office clerk, whose names appear on the time sheets 
and pay rolls for the time covered, and to no more. It does not 
cover supplies, materials, use of boats, or horse hire, nor board of 
"men, except in connection with their wages, nor any labor or serv- 
ices outside of September and the flrst 11 days of October. The 
items in question hâve been referred to a master for a report of 
the facts, and compliance or noncompliance with the order is to be 
determined on comparison of the facts with its terms. The bill of 
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E. N. Goodsell, a subcontractor, for wages during that time, amount- 
ing to 1472, appears to hâve been sufiSciently fuU, — no particular 
form being necessary,— and to hâve failed of payment through a 
misunderstanding between the orator's treasurer and agents, which 
should hare been removed by them and the bill paid. Heustis, en- 
gineer, and Burnap and Bostwick, assistant «ngipeers, upon the 
flndings, corne within the description, and they should hâve been 
paid for the time covered. From the exhibits the amount due them 
appears to hâve been 1885.80 for September and $124.37 for Octo- 
ber. Eoberts, engineer, did'not corne within the time. If the men 
working on boats could be separated from the boats, they would 
probably be within the description, but the boats appear to bave 
been hired with the men; and boat hire is mingled with wages, 
and cannot be separated so as to leave the men without the boats 
to be included. The défendants were to submit the time sheets 
and pay rolls for the information and convenience of the orator in 
continuing the work, which were to include ail current outlays of 
the work, and they were to pay thèse laborers and employés, as a 
part of the continuation of the work. The time sheets and pay 
rolls to be submitted were those kept by and for the défendants, 
and the orator would hâve no control over making them, and would 
be required to act upon them only as they should be submitted, 
and to pay only what they fairly showed was to be paid, without 
including anything not within the terms of the order. Time of la- 
borers and employés so submitted, with blacksmith bills, liveff bills, 
hôtel bills, supply bills, or board bills, that the wages could not 
be distinguished from the other charges, or from wages from time 
not covered by the order, and could not be paid without paying 
what was not by the order to be paid, would not corne within the 
order. Upon the master's rieport, the wages of Duncan's men in 
fulfilling a contract for piles was not so distinguished or distin- 
guishable. Thèse items of $472 for Goodsell's men and $385.80 and 
$124.37 for engineers are the only ones that appear to hâve been 
60 clearly submitted as to require payment. As the orator appears 
to hâve acted under advice, and not in bad faith, nothing distinctly 
by way of punishment seems appropriate. If thèse sums, amounting 
to $982.17, with the costs of this proceeding, are paid within 30 
days, it may be entered "Discontinued." If not, it will remain for 
further considération. 



SUPREME ASSEMBLY, ROYAL SOC. OF GOOD FELLOWS, V. ADAMS 

et al. 

(Circuit Court, D. Rliode Island. Aprll 3, 1901.) 

No. 2,530. 

1. ASSESSMENT InSUEAKCE— BeNEFICIARIES— RiGHT TO DESIGNATE SiSTEH NOT 

Dépendent on Assdred for Support. 

The charter of an assessment Insurance company déclares that Its 
object is to promote benevolence and charity by establishing a widows' 
and orphane' beneflt fund, from which on the death of a member a sum 
not exceeding a specified amount shall "be paid to hls family, or as he 
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may direct." The soclety's laws relating to the sturender and reîssue 
of certificates déclare that a member in good standing may surrender bis 
certiflcate, and a new certiflcate shall thereafter be issued, payable to 
such beneflciary or beneflciaries dépendent on hlm, or to any person or 
persons on Tvhom he may be dépendent, as he may direct, etc. Another 
clause of the same section provides that on his furnishing proof that the 
certiflcate is beyond his eontrol, and on payment of a specifled fee, a new 
certiflcate may issue, "payable to such relative or dépendent" as he may 
direct. Elsewhere the laws provide that each member shall enter on 
his application the name or names and relationshlp of the members of 
his family, relatives, or the names of thpse dépendent on him, to whom 
be désires his beneflts pald, etc. Held to authorlze a member to desig- 
nate as beneflciary a sister not actually dépendent on him for support. 
2. Same— DESiasATiON as Bbnbpiciary— Relatiokship as Considbkation— 
Validitt. 

The relationshlp exlsting between a member of an assessment Insur- 
ance Company and his sister constitutes, in law, a good and valid con- 
sidération for his désignation of her as beneflciary. 

In Equity. 

N. W. Littlefleld, for complainant 

William R. Tillinghast, for respondent Kate J. Adams. 

W. F. Barry and J. F. Murphy, for respondent Annie F. Adama. 

BROWN, District Judge. TMs case is now before the court to dé- 
termine which of the interpleaded défendants is entitled to the ben- 
eflt fund of $3,000 upon the life of William G. Adams, deceased, here- 
tofore%)aid into the registry of the court. The beneflciary named in 
the certiflcate is Kate J. Adams, sister of the deceased. Annie F. 
Adams, his widow, contests the right of the beneflciary named in the 
certiflcate, contending that by the charter and by-laws of the complain- 
ant Society she is the only person entitled to the fund, and that the 
désignation of the sister as beneflciary is void for the lack of insur- 
able interest. There are also allégations of undue influence, which, 
however, are not urged upon the brief, and which are not supported by 
the évidence. 

The charter of the complainant pro vides: 

"The objects of the corporation shall be * • • to promote benevolence 
and charlty by establlshing a wldows' and orphans' beneflt fund, from which, 
on the satisfactory évidence of tlje death of a member of the corporation 
who has complied with Its lawful requirements, a sum not exceeding six 
thousand dollars shall be pald to his family, or as he may direct." 

There would seem to be no doubt that the language of the charter 
is broad enoagh to authorize the appointment of a sister as beneflcia- 
ry. Gentry v. Suprême Lodge (0. G.) 23 Fed. 718. 

It is contended that this language of the charter is limited by the 
constitution and laws of the society, and that by Law 10, § 3, relat- 
ing to the surrender and reissue of certificates, it appears that the 
beneflciaries are limited to persons dépendent upon the member, or to 
persons upon whom the member may be dépendent; the language be- 
ing: 

"A member may at any time when in good standing surrender his beneflt 
certiflcate, and a new certiflcate shall thereafter be issued, payable to such 
beneflciary or beneflciaries dépendent upon him, or to any person or persons 
upon whom he may then be dépendent, as such member may direct," etc. 
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This language, however, must be construed in connection with the 
foUowing clause of section 3: 

"If the certiflcate is beyond the control of the member, upon furnishing 
proof thereof satisfactory to the premier and suprême secretary, and the 
payment of a fee of one dollar, a new certiflcate may be Issued, payable to 
such relative or dépendent as the member may direct." 

Keading section 3 as a whole, it appears that a "relative or dépend- 
ent" may be the beneflciary. It also appears clearly from section 2 
of law 10 that a relative may be designated : 

"Sec. 2. Each member shall enter upon his application the name or names 
and relationship of the members of his family, relatives, or the name of those 
dépendent upon him, to whom be desires his beneflt paid, and the same shall 
be entered in the beneflt certiflcate according to said direction." 

I am of the opinion that thèse provisions authorize a member to des- 
ignate as beneflciary a sister not actually dépendent upon him for 
support. As the relationship was such as to constitute in law a good 
and valid considération for a gift or grant, and as the certiflcate par- 
takes of the nature or stands in the place of a testamentary gift, there 
appear to be no considérations of public policy which invalidate the 
désignation of a sister as a beneflciary. In Insurance Co. v. France, 
94 U. S. 561, 24 L. Ed. 287, it was said: 

"The relationship of the parties was such as to devest the assignment of 
the policy or the direction of its payment to his sister of ail semblance to a 
wagering transaction. • » » He had a rigbt to take out a policy on his 
own life for his sister's beneflt. She had a right to advance him the neces- 
sary means to do so. As between strangers or persons not thus nearly con- 
nected, such a transaction would be évidence to go to the jury, on which, 
aeeordlng to the circumstanees of the case, they might or mlght not Infer 
that it was mère gambling; but as between brother and sister, or other near 
relations desirous of thus providing for each other, and, as said by Ohief 
Justice Shaw, presumed to be actuated by 'considérations of strong morals 
and the force of natural affection between near kindred, operating more 
efficaciously than those of positive law' (Loomis v. Insurance Co., 6 Gray, 
399), the case is devested of that gambling aspect which is presented where 
there Is nothing but a spéculative interest In the death of another, without 
any interest in his Ufe to eounterbalance. On this ground, we hold that 
where, as in this case, a brother takes out a policy on his own life for the 
beneflt of his sister, It is totally Immaterial what arrangement they choose to 
make between them about the payment of the premiums. The policy Is not 
a wagering policy. It Is devested of those dangerous tendencies which render 
such policies contrary to good morals." 

See, also, Insurance Co. v. Schaefer, !)4 U. S. 460, 24 L. Ed. 251; 
Cronin v. Insurance Co., 20 E. I. 570, 40 Atl. 497; Eobinson v. Asso- 
ciation (C. 0.) 68 Fed. 825; Ingersoll v. Knights of Golden Eule (C. 
C.) 47 Fed. 272, 274; Lamont v. Association (C. C.) 30 Fed. 817; 3' 
Am. & Eng. Enc. Law (2d Ed.) 959. 

I am of the opinion that the beneflciary, Kate J. Adams, is clearly 
entitled to the fund, and a decree may be presented accordingly. 
107 F.— 22 
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O'BRIBN et al. v. OHAMPLAIN CONSTRUCTION CO. et aL 

(Circuit Court, D. Vermbnt. March 6, 1901.) 

1. Railkoad Construction— Contract— Estimâtes of Engineek— Mistake or 
Fkaud — Equitt Jurisdiction. 

A bill by contractors on a railroad construction contract based on mis- 
take or frand In the estimâtes of defendant's engineer, whom the con- 
tract undertoolî to make an arbitrator as to quantities of work and most 
otlier questions which might arise tinder It, discloses a subject for equity 
iurisdiction. 
3. Samk— Proper Parties. 

A bill by contractors on a railroad construction contract against tlie 
construction company and the railroad Company alleged that the former 
Company was a myth representing the railroad company which was 
sought to be followed. Eeld that, if thèse allégations were tnie, the rail- 
road was llable, and both were proper parties. 

3. Same — Agrbembnt to Pay Contractors— Releasb of Quahantor. 

A release of a guarantor of a railroad construction company's agrée- 
ment to pay contractors for their work, resulting f rom an extension of 
tlme for its completion without the guarantor's assent, would not re- 
lease the latter from liability for what had been donc before the exten- 
sion. 

4. Same— Multiparious Bill. 

A bill against a railroad construction company and others alleged a 
contract wlth it to build a road, to be paid for at a speeifled price per 
cubic yard, on estimâtes of the company's engineer, which were claimed 
to be either mistaken or fraudulent, and to hâve resulted In plaintifCs' 
failure to complète the work within the agreed tlme, on account of which 
they were excluded therefrom. Alleged guarantors of the company's 
agreement to pay for the work were also alleged to hâve agreed, for the 
purpose of Inducing the contract, to pay plaintiffs an additlonal flve cents 
per cubic yard. Held that, if the fraud or mistake was shown, an account 
of the work done by plaintiffs was necessary, both as to the construc- 
tion company and its guarantor, and that the alleged contract of guar- 
anty and to pay the additional flve cents per cubic yard were ancillary 
to the main contract, and hence maklng both the guarantors and prom- 
isors parties to the bill for such accounting dld not render it multl- 
farious. 

6. JOINDBR OF OfFICBRS WITH CORPORATION DEFENDANT. 

Joinder vrith a défendant corporation of its oiflcers who took part in 
the transaction on which the suit was based was proper, though no decree 
against them personally may be appropriate. 

In Equity. For former opinion, see 104 Fed. 930. 

Thomas W. Moloney, for plaintiffs. 

William H. Button and Frederick H. Button, for défendants. 

WHEELEE, District Judge. This bill is brought upon a contract 
in writing for building the Rutland-Canadian Railroad at priées by 
quantities of work done, including, "Rubblestone embankment, per 
cubic yard, 40" cents, to be paid for on estimâtes of the chief en- 
gineer of the construction company, performance by which was guar- 
antied in writing by the Rutland Railroad Company. AU thèse cor- 
porations, with some of their offlcers alleged to hâve taken part, are 
made défendants; and the bill allèges that one of thèse officers, to 
induce the plaintiffs to enter into the contract, orally agreed in be- 
half of himself and the railroad companies to pay flve cents addi- 
tional per cubic yard of rubble embankment. The bill further allèges 
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that the plaintiffs entered upon the work at great expense ; that tlie 
engineer's estimâtes of the work to be done were so much too small 
tliat it could net be completed within the agreed times; that the esti- 
mâtes of the engineer on which monthly payments were to be made 
were purposely represented too low; that the times for completing 
the work were from time to time extended by the construction Com- 
pany; and that the work was finally taken over by the défendants, 
and the plaintiffs excluded from it, to their great injury and damage. 
This bill has been demurred to by the corporations and by the indi- 
vidual défendants, except one résident of another district, who has 
moved to dismiss principally for want of equity because of the remedy 
at law, and for multifariousness. Thèse demurrers and this motion 
hâve now been heard. The allégations of the bill are now to be taken 
as true, however they might turn out to be on proofs. They hâve 
not hère been undertaken to be stated further than in outline, to 
show the nature of the questions now raised. This contract under- 
takes to make the chief engineer an arbitrator as to ail thèse quanti- 
ties, and most other questions that might arise under it. 

No head of equity jurisdiction appears to be better or more firmly 
settled than that over mistakes or frauds in arbitrators. In Story's 
Equity Jurisprudence, chapter 39 is devoted to it. Herrick v. Bel- 
knap's Estate, 27 Vt. 673, was in equity in respect to such a contract 
as this, and the jurisdiction was well maintained in an opinion by 
Chief Justice Redûeld. At law the award might be conclusive as 
to the conduet of the arbitrator, and noncompliance with the require- 
ment of submission to the arbitrator might be a défense, however 
inéquitable it might be. That case is ample authority for, and a 
good example of, such a bill as this, as to the principal parties to the 
contract. The construction company is alleged to be a myth repre- 
senting the Rutland-Canadian Railroad Company, which is sought to 
be foUowed. If thèse allégations are true, the latter company may 
be liable, and both are proper parties. In the case cited, Belknap 
made the contract, but his estate and the railroad company were 
both made défendants, and an account was taken of the amount of 
work done. Hère, if the estimâtes of the engineer are set aside as 
fraudulent or mistaken, an account of the work done by the plaintiffs 
is necessary; and, if the requirement of submission to the chief en- 
gineer is superseded or obviated, an account of damages for terminat- 
ing the work may be proper. The Rutland Railroad Company is said 
to appear to hâve been released from its guaranty by the extensions 
of time shown by the bill, without allégations of any assent thereto. 
But the extension would not release the guarantor from liability for 
what had been done before the extension, however it might be as to 
what was done afterwards. And the liability on the agreement for 
the flve cents per cubic yard of rubble embankment is said to be 
purely at law, if anywhere. But this liability, if any. is for the same 
nùmber of cubic yards of such embankment as the principal parties 
to the main contract may be liable for; and, if an accounting is nec- 
essary as to them, it is as to ail, to ascertain the number of such 
yards. The making of the guarantors and thèse promisors parties to 
the bill for such an accounting does not produce multifariousness. 



340 107 FEDERAL REPORTER, 

There is but one main contract. The others are ancillary to it. And 
the elastic methods of a court of equity, by wldcb the respective lia- 
bilities of the several parties may be decreed, are peculiarly appro- 
priate to the situation. The joinder of officers taliing part in such 
proceedings is quite usual and proper, altbough no decree against 
them personally may be appropriate. The statutory liability of the 
oflficers mentioned may not be a proper foundation for such a decree 
hère, but that does not prevent making them parties on the other 
ground. The bill appears upon this examination to be well and aptly 
framed for the purpose of the case disclosed, and it should be an- 
swered. 

The motion of the défendant Harding, who does not réside in this 
district, is not opposed, and the bill is therefore dismissed as to him, 
but without préjudice and without costs. Demurrers overruled; de- 
fendants to answer over by April rule day. Bill dismissed as to 
Harding without préjudice and without costs. 



TEISBE et al. v. UNITED STATES BOAED & PAPER CO. 
(Circuit Court of Appeals, Sixth Circuit February 12, 1901.) 

No. 846. 

COBPORATIONS — DUTIES AND LiABILITIES OP PrOMOTERS— SeCRET PROFITS. 

Promoters of a corporation, wlio become stockliolclers tlierein, assume 
a trust relation to ttie company and tlie othier stockholders, which binds 
them to act openly and In good faitli in ail matters connected with its 
organization, and the acquiring of the property necessary for the transac- 
tion of the business for which It is organized, and they will not be per- 
mitted to malje a secret profit on the sale of such property to the cor- 
poration, at least when by maUing tbemselves officers and directors in 
the initial organization they control the corporation, and assume to act 
in its behalf in mailing the purchase. 
Same — Rbsikdy op Corpokation. 

Two of the défendants obtained an option to purchase a manufacturing 
plant for $75,000, their purpose being to organize a corporation to take 
over and operate the property. Together with the other défendants, 
whom they assoelated with them, they organized a corporation, piacing 
the capital stocii at $100,000, of which défendants subscribed for $25,- 
000, and elected themselves its directors. The holders of the option 
made a proposition to sell the property to the corporation for $100,000, 
■which was aecepted by the directors, and upon that basis défendants 
sold stock to others. When sufflcient had been sold and paid for to en- 
able the company to make the purchase on the terms agreed upon ia the 
option, the board of directors, which had been changed somewhat in its 
membership, but was still controlled by défendants, again voted to buy 
the property for $100,000, and It was purchased by the défendant who was 
président of the company, and a deed taken directly from the owners to 
the company, reeiting a considération of "one dollar and other valuable 
considérations." By means of cross checks, It was made to appear on the 
books of the company that défendants had paid for their stock, when in 
fact it was received as a profit on the transfer of the property. The 
majority of the stockholders had no knowledge of the price actually paid 
to the former owner for the property, but supposed it to be $100,000, until 
afîer the company had taken possession and was oi>erating the plant 
when, on learning the facts, they elected other officers, and the company 
brought suit against défendants for the eancellation of their stock. Held 
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that, under the circumstances shown, the beneflt of the purchase made 
by the holders of the option Inured to the Company, regardless of the 
actual value of the property, and that, slnce the purchase from them could 
not be rescinded without great injustice to the company, the cancellation 
of the stock as prayed for was an appropriate remedy. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Ohio. 

The bill in this cause was flled in the circuit court by the United States 
Board & Paper Company, the appellee hère, for the purpose of obtaining a 
decree annulling certain certificates of stocli in the corporation complainant 
alleged to bave been unlawfuUy obtained by Browne, Stuart, Bell, Province 
M. Pogue, and Thomas L. Pogue, the défendants named in the bill, two of 
whom — Browne, by représentation of Yeiser, his administrator, and Stuart — 
are the présent appellants. The bill also prayed for such otber and further 
relief as the nature of the case might require. During the pendency of the 
suit, Browne bas deceased, and, upon the suggestion of his death, the suit 
was revived as to that défendant by substituting Yeiser, the administrator of 
his estate. Ail the défendants, except Bell, against whom the bill was taken 
as eonfessed, appeared and answered, denying the material allégations there- 
of on which the claim to relief was founded. A replication was flled and 
proofs were taken. Upon final hearing, the court granted the spécifie relief 
prayed for In the bill. Two of the défendants only — Yeiser, as administrator, 
and Stuart — hâve appealed, the othef défendants having decllned to joln. 
Détails of the material facts are stated In the opinion which follows. 

Province M. Pogue and G. B. Matthews, for appellants. 
G. M. Thompson and Frank M. Gorman, for appellee. 

Before LUETON, DAY, and SEVEEENS, Circuit Judges. 

SEVEEENS, Circuit Judge, having made the preceding statement, 
delivered the opinion of the court. 

From the record it appears that in the latter part of June, 189&, 
the défendants Browne, Stuart, and Bell conceived the project of 
taking an option to purchase the paper-mill plant of the Léonard 
Paper-Box Board Company, hereinafter called the "Léonard Com- 
pany," located at Carthage, Ind., and organizing a company, obtain- 
ing stock subscriptions, and with the proceeds of such subscrip- 
tions buying the mill for the company at an advanced price, which 
would enable them to make a considérable profit. With this scheme 
in view, and for the purpose of carrying it out, Browne and Stuart, 
on July 17, 1896, after some preliminary negotiations, secured from 
the président and secretary of the Léonard Company an option to 
purchase their plant within 90 days for the sum of $75,000. There 
was no vote of the stoekholders or board of directors of that com- 
pany authorizing the granting of the option. On the 23d day of 
July, 1896, Browne, Stuart, Bell, Province M. Pogue, and Thomas L. 
Pogue incorporated the company, with the title of the United States 
Board & Paper Company, and with a capital of $106,000, under the 
laws of Indiana, by flling articles of association thereof in the proper 
ofSce, and the said incorporators adopted by-laws for the company. 
On the 3d day of August, foUowing, thèse five persons subscribed, 
but did not pa>y, for $25,000 of stock, and, they being thus far the 
only subscribers for stock, elected each other directors. They con- 
stituted the whole board. Bell was authorized by the board to so- 
Hcit additional subscriptions to the capital stock. Browne and 
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Stuart submitted a proposition to sell to the company the mîll prop- 
erty at Carthage for $100,000, th.e deed to be made by the Léonard 
Company. This proposition was accepted by tbe unanimous vote 
of the board. A prospectus was prepared by the directors, which, 
together with the minute booli of the proceedings of August 3, 1896, 
was used by Bell in soliciting subscriptions as évidence of the con- 
dition and prospects of the company. It was stated among the 
great advantages of the company that the business would not hâve 
to be delayed for the building of a mill, for the complète strawboard 
mill of the Léonard Company could be transferred by Browne and 
Stuart to the company, just organized, for |100,000, and the opéra- 
tion of the mill would go on without interruption; and this, it was 
said, was a "feature worth alone |50,000 to the stockholders." 
Equipped with the prospectus and minute book, Bell secured in a 
few months cash subscriptions for stock to the amount of $45,000. 
On the 16th day of December, 1896, although the option of July 17, 
1896, had been renewed and was still open, Browne and Stuart 
made a fresh proposition to the Léonard Company to buy the mill 
property for $40,000 in cash, and $35,000 in the bonds of the new 
company, secured by mortgage on the property, upon the condition 
that the latter company should, before the Ist of January follow- 
ing, accept a proposition submitted to it by Browne and Stuart for 
the sale to it of the same property. This proposition was accepted 
by the Léonard Company at a meeting of its stockholders. On the 
19th day of the same month, ail of the subscribers to the additional 
$45,000 of stock, which had been sold after the meeting of the di- 
rectors in August, paid in the sums which they had subscribed, 
each one at that time supposing that the purchase price of the mill 
which their company was buying was $100,000, except two. One 
of thèse persons was Henry C. Yeiser, an intimate personal friend 
of Browne and Stuart, who had at their request subscribed for $3,500 
of the stock, to pay for which they advanced the money. They re- 
quested him also to become a director, telling Mm of the profit 
they were intending to make out of the sale of the mill to the 
company, and asked him not to disclose that feature of the trans- 
action to the other directors or stockholders. Ail this he agreed to. 
The other of the new stockholders who was aware of the actual 
price at which the mill was sold was E. N. Hill, who was also a 
stockholder in the Léonard Company. He was induced by Browne 
to subscribe for $3,000 of the stock in the new company, upon the 
agreement that he should hâve $1,000 of the $25,000 of stock which 
had been originally subscribed, and should be given employment 
by the new company. This arrangement with Hill was not known 
to the other subscribers. On the same 19th day of December, Stuart 
and the two Messrs. Pogue withdrew from the directory, and Yeiser, 
J. H. Duncan, and H. M. Wrigley, the latter two being new sub- 
scribers, were chosen in their places. Neither Duncan nor Wrigley 
had any knowledge of the actual price at which. the mill was pur- 
chased from the Léonard Company, but supposed it was $100,000. 
On the same day the following resolution, which had been previously 
prepared, was passed by the new board of directors: 
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"That ■whereas, the eompany Is deslrous of purehasing tbe paper-making 
plant located at Carthage, Indiana, from Browne and Stuart, who hâve pur- 
chased the same from the Léonard Paper-Box Board Co.; and whereas, the di- 
reetors hâve made careful eiamlnation as to the investment and the conditions 
of the deed provided for by Browne and Stuart from the Léonard Paper-Bor 
Board Company to the United States Board and Paper Company; and vi^here- 
as, it is for the best interests of the eompany to further its business in pur- 
ehasing the same; therefore be it resolved, that pursuant to the authority 
vested in us by the articles of incorporation and by-laws of the stocliholders, 
that we purchase said plant, with its good "will and appurtenances, for $100,- 
000, and in payment therefor, pay $65,000 cash, and in payment of the bal- 
ance that bonds of the eompany, to the value of $35,000, being seventy bonds, 
of $500 each, the bonds numbered from one to thirty-five, Inclusive, being 
payalile in one year from the date of the exécution of the trust mortgage 
hereinafter referred to, and bonds Nos, 36 to 70, inclusive, being payable in 
tvsfo years after the date of the exécution of the trust mortgage, vyith interest 
coupons attached, payable semiannually, at the rate of 7 per cent per annum, 
be issued and duly signed by the président and secretary, who are hereby 
authorized, empowered, and directed to sign the same; and be It further re- 
solved, in connection therewith, that the président and secretary exécute the 
trust mortgage deed of the eompany to Louis Léonard, trustée, of Piqua, 
Ohio, to secure said issue of bonds, and that the said mortgage deed be 
given on ail real estate of the eompany situated at Carthage, Indiana." 

On the 22d of December, 1896, a deed with full covenants of war- 
ranty from the Léonard Company was executed and delivered. This 
deed recited a considération of "one dollar and other valuable con- 
sidérations." The ofiQcers of the Léonard Company were requested 
to allow the deed to recite a considération of $100,000. But as they 
objected to this, and those managing the business for the new eom- 
pany were not satisfied to hâve the considération stated at $75,000, 
it was flnally concluded to put it as it appears in the deeà. On 
the same day the following transaction took place: Browne and 
Stuart, to pay for the original stock subscription of themselves and 
their associâtes, gave to the United States Board & Paper Company 
their check on the Equitable National Bank for $25,000, withWt 
having the money there to pay for it Browne, as président of the 
United States Board & Paper Company, gave that company's check 
on the same hank to Browne and Stuart for $65,000. To the extent 
of $26,000, the $65,000 satisfied the check given by Browne and 
Stuart for their shares, and the remaining $40,000 went through 
Browne and Stuart to pay the cash part of the purchase price agreed 
to be paid by Browne and Stuart to the Léonard Company for the 
mUl. A mortgage to secure the bonds was given as contemplated. 
The result of ail this was that Browne and Stuart received from 
their own eompany the $25,000 wherewith they paid for their stock 
subscription, and it is the validity of this stock that is the matter 
in controversy. Certiflcates therefor were eventually issued, $8,300 
each to Browne and Stuart, $8,200 to Bell, and $i00 each to the 
Messrs. Pogue, the two latter having been concerned as attorneys 
only for the others in the préparation of the papers used in con- 
ducting the business, and standing for directors in the orgajiiza- 
tion of the eompany, presmnably for the parties principally inter- 
ested. But it is not questioned that ail thèse parties were aware 
of the facts above referred to, as they transpired. The business of 
the new eompany went on, and the stockholders, other than as above 
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stated, remaîned în ignorance of the fact tliat fhe purchase prîce 
of tke mill to the Léonard Company was only ITS^^OGO. But it was 
finally discovered, and at a meeting of the stocliholders, held shortly 
afterwards, a resolution was passed directing the bringing of the 
présent suit. Judge Thompson, at the circuit, held, in a well- 
considered opinion, that the company was entitled to the relief 
prayed, and we are of opinion that he reached the right conclusion. 

It is a well-settled principle of equity that those who par- 
ticipate in bringing about the organization of an incorporated com- 
pany, and in getting it in condition for transacting the business for 
which it is organized, assume the obligations of a trust towards 
the company and those who shalj be invited to corne into the enter- 
prise as stockholders and share in its fortunes. The latter bave the 
right to rely on the good faith and fair dealing of those who hâve 
promoted the company, and to assume that they hâve not perverted 
the organization by secret means to the accomplishment of selflsh 
purposes, and the destruction of that equality of right which, in 
the absence of some known modification, ail the shareholders are 
entitled to enjoy. Indeed, some of the decided cases hold a wider 
doctrine, and déclare that, wbether the promoter hecomes a stock- 
holder himself or not, he owes a like duty to those who became such, 
and cannot, by coTert manipulation of the company whUe it is 
under his control, and without the faculty of acting for itself, take 
a Personal profit from his dealings with it. The récognition of a 
flduciary relation in such circumstances is merely for the applica- 
tion of a familiar principle of equity, which fastens a trust upon 
one \<^ho has such power over another and his affairs as to give 
the former an opportunity to make personal gains in his dealings 
with them. 

The reasons for the enforcement of that principle in such cases 
as this are obvious. Without it there is nothing to hinder the con- 
coction of schemes which the reports of décisions show are becom- 
ing qu'ite too fréquent in récent years, during which corporations 
hâve so greatly multiplied, whereby one may take an option or con- 
ditional contract for the purchase of property, and then turn it 
over, at a profit to himself, to a corporation to be organized, and 
be under his own control for a sufiicient time to enable him to 
realize the fruits of his enterprise. Unless the promoter of the 
company is restrained by the obligations of a duty which prevents 
him from bringing the conséquences which are liable to resuit to 
others who may be led into danger, he may practice such schemes 
with impunity. Of course, thèse observations do not apply to a case 
where the corporation, having knowledge of the facts and freedom 
of action, consents to a contract proposed by another, even though 
he may be a stockholder or a director. The corporation could not 
in such case complain, nor could a stockholder, if there had been 
no actually fraudulent purpose towards him. In the présent case, 
while there is some conflict of testimony in the minor détails, there 
is really no room for dispute in regard to the controlling facts. 

It is clear that the purpose to organize a corporation to take the 
mill property, if it should be purchaaed, was formed in the begin- 
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ning. The option to purchase the property was net taken witli a 
View to the use of it by the parties to whom the option was given. 
The option was renewed and kept alive while the corporation was 
being organized, and as soon as form was given to the latter, so that 
it was supposed to be compétent to act, and its board of directors had 
formally accepted the proposition of Browne and Stuart to sell the 
mill to the company, and ail things had been shaped to a definite 
assurance that the sale to the company would go through, and 
there were sufflcient means secured to pay for it, the bargain with 
the Léonard Company was closed, and the title to the property was 
conveyed directly from the Léonard Company to the company which 
Browne and Stuart and their associâtes had brought into existence. 

When, on August 3, 1896, Browne and Stuart made their prop- 
osition to seU the mill to their company, and they and their co- 
operating associâtes, acting as the board of directors, accepted it 
for the company, the company was completely in fetters. While 
it was made to be a purchaser, it was dominated by the seller. It 
had no organ for seeing, hearing, or even knowing what was going 
on. Its whole constituency was engaged in bringing about the sale 
for the sellers. We hâve, on several occasions, held that where one 
who assumes to act as the agent of another in a given transaction 
is really acting as the agent of a third person, or in behalf of some 
scheme of his own, his apparent principal, having no knowledge 
of such alien purpose, is not bound by such pretended agent's acts, 
nor by any notice or knowledge of facts which such agent had at 
the time the transaction was going forward. Thomson-Houston 
Electric Co. v. Capitol Electric Co., 12 0. C. A. 643, 65 Fed. 341; 
Wilson V. Pauly, 18 6. G. A. 475, 72 Fed. 129, 134; LouisviUe Trust 
Co. V, LouisviUe, N. A. & C. R. Co., 22 C. C. A. 378, 75 Fed. 433, 
469. And see Surety Co. v. Pauly, 170 U. S. 133, 18 Sup. Ct. 552, 
42 L. Ed. 977; Innerarlty v^ Bank, 139 Mass. 332, 1 N. E. 282. This 
rule is supported by still stronger reasons where the principal is in 
such condition that it can by no possibility either learn the facts 
or hâve any judgment to form its own course with regard to them. 

The farcical nature of this transaction must hâve been apparent 
to the actors, for it was subsequently arranged that it should be 
confirmed after the cash subscriptions to the stock had been ob- 
tained and paid in. Then, three of the directors stepped ont, and 
three new ones were brought in, but the efficiency of the board 
for consummating the scheme was not thereby alïected. Browne 
and Bell remained, and Yeiser was a nominee of Browne and Stuart, 
under a pledge of co-operation. Duncan and Wrigley, the other new 
members, although they had no knowledge of the purpose of the 
others, and therefore no motive to wrong the corporation, were, 
from the very fact of their want of knowledge, of no service in de- 
fending the interests of the company. It seems probable that Stu- 
art's résignation, at least, was made for the purpose of giving a 
fairer show to the directorate, and inspiring confidence in the good 
faith of the transaction. In truth, however, the corporation was 
still as completely in the hands of the parties who were seeking 
to sell the mill to it for |100,000 as before. They had a majority 
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of the board, and could pass tHe measure whether opposition was 
made or net. The other two members were new men. They knew 
of no ground for raising a question, and naturally they would bave 
confidence in the men who had been promoting tbe enterprise. 

And thus, again, when the transaction was flnally consummated, 
the Company not only had no notice of the fact, but was helpless 
to protect itself if it had had such notice, and ail of the stockhold- 
ers who were not in the scheme were still equally ignorant of the 
fact thus purposely concealed. It is évident tbat the actors planned 
that the stockholders should remain ignorant. They not only re- 
frained from communicating any information on the subject them- 
selves, but they framed their prospectus in a way to mislead. They 
secured a promise of secrecy from Yeiser. They silenced Hill with 
a premium. They gave their check for the |25,000, which they never 
paid, and inserted a blinding considération in the deed from the 
Léonard Company. The stockholders had visited and examined the 
mill property at Carthage, and were satisiied with it and the price 
to be paid. How it should hâve happened that no one of them 
should hâve learned of the price at which it was to be bought on 
the occasions of thèse visits, is left a matter for inference. 

The cases in which the principle of equity which we hâve en- 
deavored to state bas been declared and illustrated are quite numer- 
ous, both in England and in this country. We shall refer to a few 
of them only. The leading English case is that of Phosphate Co. 
v. Erlanger, 5 Ch. Div. 73, in tbe court of appeals; the same case 
in the house of lords, 3 App. Cas. 1218, the names of the parties be- 
ing reversed. The facts were tbat the Baron Erlanger and bis as- 
sociâtes, who were under his control, purchased, for the purpose of 
spéculation, a lease of the island of Sombrero, on which were phos- 
phate mines, for the sum of £55,000. Having procured the lease to 
be assigned to one Evans, an agent of Erlanger, they proceeded to 
organize a company for mining purposes, to which they intended to 
sell the lease at a large profit. They established a board of directors, 
consisting of flve members, of wbom two were ont of the countiy. Of 
the other three, one was Evans, who held the lease; another was 
MacDonald, who was a near friend of Erlanger, and to whom Er- 
langer transferred some stock to qualify him; and the other was 
Dakin, who was a large stockholder, but who knew nothing of the 
purpose of selling at a profit. At a meeting of the board of direct- 
ors, consisting of those last named, a proposition from Erlanger to 
sell the lease to the company for £110,000 was accepted. A pros- 
pectus was issued, which stated, among other things, that the lease 
of the island had been secured for £110,000, and reciting numerous 
facts to show the value of the bargain. A large number of sub- 
scribers were induced to take and pay for shares in ignorance of 
the profit which was being made by Erlanger and his associâtes in 
selling the lease to the company. The truth eventually leaked eut, 
the board of directors was reconstituted, and the new board was 
authorized to bring suit to recover the amount of profit which the 
promoters had made on the sale to the company of the lease, and 
this was donc. There were other facts on which incidental ques- 
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tions arose, but the foregoing constitute the main case. On the 
hearing, the bill was dismissed by the vice chancellor, but on appeal 
the decree was reversed by the unanimous judgment of the court of 
appeals, and a decree ordered that the contract of purehase be re- 
scinded, and that other ineidental relief be granted. The défend- 
ants thereupon appealed to the house of lords, where the case was 
twice argued, the last time before seven of the law lords, — an un- 
usual number, — and the judgment of the court of appeals was con- 
firmed, and the appeal dismissed. The lord chancellor (Lord Cairns) 
did not concur, because Le thought there had been lâches in bring- 
ing the suit, but ail concurred in holding that the company was 
entitled to the relief if the suit has been seasonably brought. The 
case was in ail its esseatial particulars like that at bar, and ail the 
principal grounds and reasons for décision which hâve been raised 
and argued hère were elaborately discussed. The same fact, upon 
which so much reliance has been placed by the appellants hère, ex- 
isted in that case, namely, that the promoters had already acquired 
the right to the beneiits of their purehase from the former owners, 
and were in a position to sell their purehase to any one who would 
buy. Indeed, the défendants in that case had a firmer advantage, 
for they had actually acquired the property before they formed the 
company, while hère the défendants had not made any purehase, 
but only made secure the way by which the property could be sold to 
the company which they proposed to organize, and this différence was 
a fact much relied upon by Vice Chancellor Malins in the court of 
flrst instance. We cannot give space to recite the reasoning of the 
elaborate judgments given in the case, but the final décision ûrmly 
established in England the doctrines which we think it right to ap- 
ply to the présent case. Another case to which we intended more 
especially to refer is that of Gluckstein v. Barnes [1900J App. Cas. 
240, which was also a case in the house of lords. In that case a 
syndicate was formed to buy certain property and resell it to a com- 
pany, to be formed for the purpose, of which the directors should 
be the trustées of the syndicate. Thèse trustées bought up some 
charges on the property, on which they realized £20,000 for the syndi- 
cate. The price of their purehase of the property itself was £140,000, 
and they sold it to the company, at a time when they were directors, 
for £180,000. The prospectus showed this, but did not show the 
profit of the £20,000 made in buying up the charges on the property. 
This latter fact was concealed from the persons who became stock- 
holders, but, being eventually discovered, suit was brought by the 
officiai receiver of the company to recover the £20,000. The suit was 
sustained by the house of lords, upon the ground that the promoters 
had been, from the time of their original purehase of the property, 
acting in a flduciary relation to the company to which they proposed 
to convey it, and that the profit belonged to the company ; and it was 
further held that, as the circumstances had rendered it impracticable 
to rescind, the company might recover the money gained by the pro- 
moters. Much emphatic language was used by the law lords in giving 
judgment in that case. It is sufficient to say that the doctrine of the 
Erlanger Case was repeated, and the various devices employed in such 
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Bchemes were condemned with much energy. Other EnglîsK cases i» 
which the subject has been discussed, upon facts more or less similar 
to those of the case we hâve in hand, are Hichens v. Congreve, 4 Kuss. 
Ch. 562; Beck v. Kantorowicz, 3 Kay & Joins, 230; Gover's Case, 
1 Ch. Div. 182; Twycross v. Grant, 2 G. P. Div. 469; Bagnall v. 
Carlton, 6 Ch. Div. 371; Printing Co. v. Green, 5 Q. E. Div. 109; Min- 
ing Co. V. Lewis, 4 G. P. Div. 396 ; In re Cape Breton Co., 29 Ch. Div. 
795; and Ladywell Min. Co. v. Brookes, 35 Ch. Div. 400. They do not 
differ in the essential principles upon which they were decided, 
though in some of them the vital fact that the property bought for 
the purpose was imposed by the promoters upon their company, 
coerced by themselves to take it at a priée yielding them a profit, did 
not exist, and, of course, the absence of this circumstance led to 
the exonération of the promotere. 

In this country the courts hâve accepted the essential principle 
:.:xld (lown in the English cases, and hold, with scarcely any variation, 
to the doctrine that the promoter of a company stands in the rela- 
tion of a trustée to it and those who become subscribers to its stock, 
so long as he retains the power of control over it. There is some dif- 
férence of opinion, as there is in the English cases, in regard to the 
time when he becomes such promoter, within the meaning and 
opération of the rule. Some courts are of opinion that he is charge- 
able with the duties of a trust when he enters upon the exécution of 
the scheme which is intended to resuit in the transfer of the property 
to a company to be organized and controlled by him. Ail, however, 
agrée that he cornes within the rule when he begins to organize the 
company, and that from that time he is bound to deal openly and 
fairly, and in such a way as that those having independent charge of 
the company, as well as those who are induced to become subscrib- 
ers to its stock, may be fully advised of the relation he bears to the 
property which he proposes to sell, in like manner as one who as- 
sumes to act as the agent of another in the purchase of property. 
We refer to a few of the well-considered cases in this country which 
support what we regard as the doctrine settled upon sound reasons: 
Brewster v. Hatch, 122 N. Y. 349, 25 N. E. 505; Land Co. v. Case, 
104 Mo. 572, 16 S. W. 390; Hebgen v. Koeffler, 97 Wis. 313, 72 N. W. 
745; Oil Co. v. Densmore, 64 I?a. 43; Hayward v. Leeson (Mass.) 
57 N. E. 656; Burbank v. Dennis, 101 Cal. 90, 35 Pac. 444; Stove 
Co. V. Wilcox, 64 Conn. 101, 29 Atl. 303, 25 L. E. A. 90. The particu- 
lar subject does not seem, to hâve been before the suprême court of 
the United States for considération, but there hâve been at least 
two' décisions at the circuit, and they are in harmony with the views 
we hâve expressed. Chandler v. Bacon (C. G.) 30 Fed. 538, per Coït, 
C. J.; Certes Co. v. Thannhauser (G. G.) 45 Fed. 730, per Wal- 
lace, G. J. 

The company, as well as the stockholders, are entitled to the bene- 
fit of the independent judgment of the trustée in regard to the value 
of the property to be purchased, and the price to be paid, as well as 
its fltness for the intended use. It is said that the property was 
worth what the company paid for it, and is adapted to the company's 
requirements. It happens so. But this in no manner affects the 



CITV OF AUSTIN V. BAETHOLOMEW. 349 

opération of the rule. The beneflt of the purchase by Browne and 
Stuart inured to the company. In the présent instance the convey- 
ance was with covenants of warranty by the Léonard Company, and 
the price which that company received would seriously affect the 
measnre of the liability of the vendors by reason of those covenants. 

With regard to the kind of relief which should be awarded, it must 
be adapted to the situation at the time when it was applied for; that 
is, when the suit was commenced. 

There could not be a rescission without gross injustice to the 
parties wronged. The business has gone on with the use of the mill. 
It could not be restored without serions préjudice to the interests of 
the company. We do not think the défendants bave any equity to 
hâve it restored. It was the company's money which paid for it. 
It is quite clear that the défendants did not intend to make the pur- 
chase for their own use. The substance of the whole matter is that 
through their breach of trust they were enabled to get |25,000 of the 
company's stock without paying for it. It seems to us that a decree 
annulling their title to it is an appropriate remedy. The decree of 
the circuit court is afiSrmed. 
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NALLB V. CITY OF ATJSTIN, 

(Cîreult Court of Appeals, Fifth Circuit March 26, 1901.) 

Nos. 882, 894. 

Appbai,— Rbview — Decisiok on Fokmer Appeai.— Law of THE Cash. 

The décision of a question on a former appeal Is the law of the case 
on a subséquent appeal in the same case. 

Municipal Corporations— Receiveb of Water Company— Claim for Hy- 
drant8 fuenished city. 

The receiver of a water company Is not entitled to daim on Its behalf, 
from a city which It was to supply with water, payment for a spécifie 
number of hydrants. and at the same time demand payment for addi- 
tlonal hydrants which were to be fumlshed free on condition that the 
hydrants first referred to were paid for. 

Same — Charter Power— Riqht to Hent Hydrants of Water Company. 
Austln City Charter, art. 6, § 7, authorizes the city "to construct water- 
works; ♦ • ♦ to provide the city with water, ♦ • • and to erect 
hydrants, flre pings," etc.; and section 20 empowers the city "to provide 
for the prévention and extinguishment of Ares," etc. Beld to authorize 
It to rent hydrants of a water company for municipal purposes. 

Same— Water Company— Assignmknt dp Contract with Citt— Validity 
— Right to Question. 

Where a city for more than eight years aequlesced to the fullest ex- 
tent in the assignment by a water company of Its rights and privilèges 
nnder a contract with the city, and allowed the new company durlng such 
time to perform the contract of Its assigner, it Is too late for the city to 
question the legallty of the assignment for the purpose of avoiding per- 
formance of the contract on Its part. 

Same — Implied Contraots. 

A city, like an individual or private corporation, may bind ItseU by 
Implied contracts. 
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6. Samb— Obligations of New Company. 

Where a water company has purcliased the property, rights, contracts, 
privilèges, and f rancliises of another company, and, with a city's con- 
sent, proceeded to carry out its predecessor's contract to supply the city 
with water, tlie obligations of the city and the new company are cor- 
relative, and the latter is as miich required to furnish water to the city 
imder the contract with the old company as the city is required to pay 
for it. 

In Error to the Circuit Court of the United States for the Western 
District of Texas. 

On April 13, 1882, the city of Austin entered Into a contract with the City 
Water Company, which contract is the tiasis of tliis suit. That contract is 
set out in full in the statement of facts in the case of Bartholomew v. City of 
Austin, 29 C. C. A. 568, 85 Fed. 359, and it will consequently be referred to 
hère when neeessary without incumbering the statement of the case or the 
opinion with the entire contract. The City Water Company constructed its 
waterworks and complied with its contract with the city of Austin, so far as 
the record shows, without complaint, until .Tune 28, 1887, when the Austin 
Water, Light & Power Company was orfî.inized, and purchased and absorbed 
the City Water Company. After this latter date the Austin Water, Light & 
Power Company continued to carry ont the contract with the city of Austin, 
as transférée and assignée of the City Water Company, and the city paid 
and it recelved the contract prlce for the hydrants provided in the contract. 
In the year 1895 the city of Austin completed the érection of waterworks of 
its own, and from and after the 31st day of December, 1895, refused to pay 
the water, light, and power company the rentals for hydrants as stipulated 
in the contract, or any part of the same. On the lOth day of July, 1893, 
Joseph Spence was appointed receiver of the Austin Water, Light & Power 
Company Vty the circuit court of the tlnited States for the Western district 
of Texas, and said Joseph Spence was afterwards succeeded as such receiver 
by E. C. Bartholomew, who was in turn succeeded, after a brief period of 
joint receivership, by Joseph Nalle, the présent receiver. The city having 
refused to pay rent, as stated, for the hydrants, Bartholomew, as receiver, on 
the 9th day of January, 1897, brought suit against the city of Austin to re- 
cover the rent of lOO hydrants at $100 each per annum, 42 hydrants at S50 
each per annum, and 25 hydrants at $50 each per annum, for the year 1896. 
This case came on to be heard before the circuit court, when a demurrer to 
the plaintiff's déclaration was sustaJned on the ground that the original con- 
tract between the City Water Company and the city of Austin created a 
monopoly, under the constitution of the state of Texas, and was consequently 
void, and no recovery could be had thereunder. This décision was brought 
by writ of error to the circuit court of appeals, and this court, in the case of 
Bartholomew v. City of Austin, above referred to, reversed the judgment of 
the court below and remanded the case. After the case vra,s thus remanded 
the plaintifC flled his first amended original pétition, in which he claimed the 
same rentals claimed in the original bill for the year 1896 for 1897 and 1898, 
and in addition thereto added a count or additional claim for gênerai dam- 
ages in the sum of $025,000 for breach of contract on the part of the city, in 
preventing him from supplying the inhabitants of the city with water. When 
the case as thus amended came on to be heard in the circuit court at the 
adjourned term in May, 1899, it resulted in a verdict and judgment for the 
plaintiff in the sum of $39,925. The amount of this verdict and Judgment was 
for the rental of 100 hydrants for the years 1896, 1897, and 1898. at $100 each 
per year, and for the rental of 42 hydrants for the satne period at $50 each 
per year. The court rejected by its rulings during the trial and in its charge 
the claim for the rental of 25 hydrants, and also for gênerai damages for 
breach of contract on the part of the city, submitting to the jury the ques- 
tion of the right of the receiver to recover for the 100 hydrants at $100 each 
per year, and the 42 hydrants at $50 each per year. The charge of the court, 
which largely raises the questions involved, was as follows: "Now, yon 
gentlemen hâve been advised during the progress of the trial of the issues 
involved in this suit. You know it is a suit on a contract, and plaintiff seeks 
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to recover on the contract. That contract is what -we would call on tlie one 
side, on the part of the plaintiff, 'executory'; that 1s, to be executed from day 
to day, from time to time. It bas been partially executed, but still, in some 
o( Its particulars, Is executory on the part of the plaintiff. Now, there are 
three issues discussed by the gentlemen on either side of this case, and on 
thèse three issues I will now suggëst to you what the views of the court are: 
(1) The court is of opinion that the Austin Water, Light & Power Company, 
who is plaintiff in this suit through its receiver, was the suecessor generally, 
by opération of law, of the City Water Company, and also suecessor to the 
burdens, mutualities, and reciprocities of the contract between the city of 
Austin and the City Water Company, wbich preceded the coming into life of 
the Austin Water, Light & Power Company, and the suecessor of the City 
Water Company for the mutualities of the old eompany. The contention of 
the défendant is that, although thèse propositions be true, yet as matter of 
law the city has never consented to enter into and be bound by any reci- 
procities or mutualities of that contract. On that issue I charge you that the 
city is bound, and you will so fine}. (2) Passing from that issue to the second 
one, as to whether or not the plaintiff in this suit has alleged, and is bound 
by the allégations, that the contract has been breached by both sides, it is 
necessary for me to charge you on that point. It may be that in the mind 
of the city, or In the purpose of the city, in some degree, there was an 
effort to breach the contract. It may be, to some extent if not entirely, that 
the contract was breached; but that did not destroy the right of the plaintiff 
In this suit to go on with the contract from its standpoint, and perform its 
obligations and respond to its duties and recover on the contract. Thorefore 
on that issue I charge you with the plaintiff. (3) Now, the third is the one 
undisposed of, because my Tiew of the law may not be sufBcient to dispose 
of it, and I will charge you on it. The third is whether or not the plaintiff 
Company complied substantially with its obligations evidenced in the contract. 
On that issue there Is some conflict in the statements of witnesses, and upon 
that issue you would be allowed to find one way or the other; and on that I 
charge you, in the Une of plaintifC's requested charge, this: 'You are in- 
structed, if you believe from the testimony that plaintiff has maintained dur- 
3ng the years 1896, 1897, and 1898 the System of waterworks in his hands as 
receiver in a condition of efficiency, as to pressure and amount of water, 
equal to its condition when said plant was accepted by défendant as in com- 
pliance with said contract, and was during said period reasonably equipped 
to furnish, and did during said time tender to the défendant, ail the water 
called for by the contract, in substantial compliance with its terms, then you 
will find for the plaintiff the hydrant rentals sued for on 100 hydrants at rate 
of $100 per year per hydrant, payable semiannually, and on 42 hydrants at 
$50 per'annum per hydrant, payable semiannually, for said years, with inter- 
est at the rate of 6 per cent, per annum; the amount of said hydrant rentals, 

with interest at 6 per cent, per annum, calculated to this day, being $ .' 

On the 25 hydrants claimed for under section 8 of contract, I charge you that 
you will flnd nothing one way or the other in your verdict. I hâve taken up 
the three issues that I thought proper to présent to you as the law, and hâve 
directed a verdict for plaintiff on the flrst two issues, leaving to you the 
considération of the third issue; that is, whether or not the eompany substan- 
tially complied with its obligations in relation to supplying and furnishing 
and keeping on hand the water it has contracted to furnish to those 142 hy- 
drants. You remember the testimony on that issue, and you will flnd what 
your judgment may be on that issue of f aet If you find compliance, substan- 
tially, you will flnd for the plaintiff. If you find no compliance, substan- 
tially, you will flnd to the contrary. Measuring the testimony — weighing the 
testimony — on that issue, you will keep in mind ail the time that a substantial 
compliance on the part of the plaintiff is sufficient to entitle it to recover. 
If you flnd for the plaintiff, you will flnd this: $100 on 100 hydrants for each 
of thèse years, with interest thereon. You will flnd next for 42 hydrants at 
$50 for each of thèse years, with interest thereon. Now, that calculation you 
ean make by keeping this suggestion of the court in mind." Thereupon the 
city, havlng at the proper time reserved exceptions, sued ont a writ of error; 
and the receiver, having also excepted in proper time, sued out a cross writ 
of error. 
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V. L. Brooks, D. W. Doom, and S. R. Fislier, for city of Austîn. 
T. M. Gregory, Jolrn D, Rouse, and Wm. Grant, for E. C. Bartholo- 
mew and Joseph Nalle. 

Before SHELBY, Circuit Judge, and NEWMAN and TOULMIN, 
District Judges. , 

NEWMAN, District Judge, after stating the facts as above, deliv- 
ered the opinion of the court. 

Tlie first and most important question for considération in this 
case is that raised bj the contention that the city, by the construc- 
tion of waterworks of its own in 1895, violated the contract wliich 
it entered into with the City Water Company in 1882, to the wrong 
and damage of its successor, the Austin Water, Light & Power Com- 
pany. The claim is that it was necessarily implied in the terms and 
provisions of the contract referred to that the city would not itself 
erect a System of waterworks, and thereby, to a large extent, destroy 
the value of the property of the City Water Company. Reliance is 
placed largely, perhaps mainlv, on the case of City of Walla Walla 
V. Walla Walla Water Co., 172 U. S. 1, 19 Sup. Ct. 77, 43 L. Ed. 341. 
Much stress is laid also on the récent case of Southwest Missouri 
Light Co. V. City of Joplin (decided by Judge Philips, in the circuit 
court of the United States for the Western district of Missouri in 
March, 1900) 101 Fed. 23. In this latter case the pertinent authori- 
ties are cited and reviewed, and in its reasoning and conclusions it 
is undeniably favorable to the contentions of the receiver in this 
case. In the case of City of Walla Walla v. Walla Walla Water Co., 
supra, there was an express stipulation that the city would not erect 
waterworks of its own, although it is true that the reasoning of the 
court and the conclusions reached are not based entirely on this stipu- 
lation. We think, however, that the récent case of Bienville Water- 
Supply Co. V. City of Mobile, 175 U. S. 109, 20 Sup. Ct. 40, 44 L, Ed. 
92, being later than the Walla Walla Case, and more like this case in 
its facts, is more pertinent hère. In this latter case the court af- 
firmed the judgment of the circuit court in dismissing a bill which 
set up on behalf of the Bienville W^ater-Supply Company against the 
city of Mobile substantially the same facts which are relied upon by 
the plaintiff hère. The effect of this décision by the suprême court in 
the case of Bienville Water-Supply Co. v. City of Mobile is emphasized 
as authority in this case in favor of the right of the city of Austin to 
erect waterworks of its own by the opinion ffled in the circuit court 
by Judge Toulmin (95 Fed. 539), which opinion was in review in the 
suprême court, and apparently fully approved. The syllabus of the 
opinion in the circuit court is as follows: 

"A contract between a city and a water company, ehartered and given the 
rlght to lay its mains in the streets of the city by an act of the législature 
which merely bound the company to maintain a certain number of flre 
hydrants, for which the city agreed to pay a specifled rental for a term of 
years, and flxed a maximum price, beyond which the company agreed it 
would not charge for water furnished for domestic use duriug the term, but 
which contained no grant of any privilège to the company, and no contract 
for furnishing water to the inhabitants of the city, nor agreement that the 
city should not do so, Is not violated by the érection or purehase of water- 
works by the l ty for the supplying of water to its Inhabitants and for its 
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own use, and affords no ground for an Injunction to restraîn the city from so 
dolng in pursuance of authority contained in Its charter; the city not havlng 
refused to pay the stlpulated réntals." 

But it is not necessary to further elaborate this question, as it is 
res judicata in this court. In the former opinion in this case (85 Fed. 
359), by Judge Pardee, it is said: 

"The contract on whlch this action is based is a grant and privilège for a 
period of 20 years to the City Water Company to supply water to the city of 
Austin, and the Inhahitants thereof, with the right of extension under certain 
named conditions. The grant is not in terms an exclusive one, and, so far 
as the language used is concemed, there is nothing to hinder the city of 
Austin from erecting other and competing worlïs, nor from grauting to oth- 
ers the right to use the streets, nor from contracting with others for the 
furnishing of more water, as the needs of the city may require. It is very 
well settled that in contracts with states or municipalities conferring powers, 
grants, or privilèges on private corporations afCecting the gênerai rights and 
interests of the public, the grant or privilège must be clearly conferred; ail 
implications, doubts, and ambiguities being resolved against the grant or 
privilège claimed," — citing Eichmond, P. & P. R. Co. v. Louisa R. Co., 13 
How. 71, 81, 14 L. Ed. 55; Rice v. Railroad Co., 1 Black, 358, 380, 17 L. Ed. 
147; Bank v. Skelly, 1 Black, 436, 446, 17 L. Ed. 173; Steln v. Water-Supply 
Co., 141 U. S. 67, 80, 11 Sup. Ot. 892, 35 L. Ed. 622. 

To the same effect is the décision of the suprême court of Texas in 
City of Austin v. Nalle, 85 Tex. 520, 22 S. W. 668, 960. 

We shall adhère to the former ruling of the court on this question, 
which disposes of the claim of the receiver for gênerai damages 
against the city for breach of contract. 

It is next eontended on the part of the receiver that the court 
erred in refusing to allow him to recover for the 25 hydrants at $50 
each. The second clause of the eighth section of the original contract 
between the city of Austin and the City Water Company and its as- 
signs is relied upon as the basis for this daim of rental on the part 
of the receiver. It is as f ollov^s : 

"The said city of Austin shall hâve the right to erect and connect twenty- 
flve flre hydrants, with the main, at any time, under the provisions of this 
contract, at the expense of said water company, and use the same for the 
prévention and extlnguishment of Ares, free of charge: provided, always, that 
the city of Austin shall first pay a rental on the flrst one hundred (100) 
hydrants contemplated in this contract." 

It is urged on behalf of the receiver that this provision was inserted 
in the contract for the purpose of inducing and insuring prompt pay- 
ment of the rent for the 100 hydrants, as this was necessary to en- 
able the water company to erect and maintain the 25 hydrants for 
which the city was to pay nothing. Hence it is insisted that pay- 
ment of the rent of the 100 hydrants was a condition précèdent to 
the right of the city to enjoy the free use of the other 25 hydrants. 
We are of opinion that the receiver cannot claim on behalf of the 
water company payment for the 100 hydrants, and at the same time 
demand payment for the 25 hydrants which were to be fumished free 
on condition that the 100 hydrants were paid for. The receiver could 
very well demand payment for the 25 hydrants if he was not at the 
same time insisting on the contract price of the 100 hydrants. We 
cannot compel compliance with the terms of the contract, and at the 
same time require that to be done which was stipulated for in the 
107 F.— 23 
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event tte contract was not complied with. We tWnk the ruling of 
the court below on the demurrer to this item, and in disallowing the 
same in the charge to the jury, was correct. 

We corne next to the considération of the exceptions of the city 
to the right of the plaintiff to recover the rental for 142 hydrants. 
The verdict in favor of the city was for 100 hydrants at flOO per 
annum each, and 42 hydrants at fSO per annum each, for the yeara 
1896, 1897, and 1898, with interest at 6 per cent, aggregating $39,925. 
The 100 hydrants were expressly provided for in the contract, by 
section 6. The 42 hydrants were erected and put in under a pro- 
vision of section 7 of the contract. Thèse latter hydrants were to 
be erected as mains were extended, and were to be paid for at the 
price indicated. 

It is flrst claimed on behalf of the city that it had no power to enter 
into the contract originally with "the City Water Company. The 
charter of the city of Austin (article 6, § 7) ^ves the city authority 
"to construct water works, gas works, and street railroads within or 
beyond the city limits, or both; to provide the city with water and 
gas, and to erect hydrants, fire-plugs and pnmps in the etreets, to 
erect the necessary machinery, lamp posts, &c. for lighting the city 
within and beyond the limits of the city, for the convenience of the 
inhabitants of the city and the environments"; and the twentieth 
section of the same article empowers the city "to provide for the 
prévention and extinguishment of fires," etc. For présent purposes 
it is only necessary to ascertain if the city had authority under thèse 
charter provisions to rent hydrants. After giving the city authority 
to construct waterworks, etc., within or beyond the city limits, or 
both, cornes a semicolon; then the section proceeds: "to provide the 
city with water and gas, and to erect hydrants, âre-plugs, &c. in the 
streets"; and then, as if to emphasize tiiat authority more strongly, 
in the twentieth section it is authorized "to provide for the prévention 
and extinguishment of Ares." Independently of the gênerai pro- 
vision of the Revised Statutes of the State of Texas (article 706), we 
think there can be no question that the charter itself gave the city 
ample authority to enter into this contract and to carry out the same, 
so far, certainly, as is material in the présent case. 

It is next contended for the city that the contract between the city 
and the City Water Company was not assignable, and that the Austin 
Water, Light & Power Company consequently was not authorized to 
exécute the same, or to require performance on the part of the city 
of the terms of the contract. Whatever may hâve been the merits of 
this contention, if made at the time of the transfer and sale by the 
City Water Company to the Austin Water, Light & Power Company, 
we think it is too late now for the city to raise this question. The 
sale and transfer was made in June, 1887, and from that time until 
the 31st of December, 1895, the city accepted performance of this 
contract from the new company and paid for the water without ques- 
tion. Thus for more than eight years the city acquiesced to the fuU- 
est extent in this assignment, and, having allowed the new company 
during ail thèse years to perform the contract, it cannot now repudi- 
ate the new arrangement and claim that it is Ulegal. If there was 
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Any question about the power of the city to make the contract origin- 
ally for the rent of the hydrants, there might be some question as to 
its power to impliedly agrée to accept a new party to carry out with 
it the rental contract. But, assuming such authority to make the 
contract originally, the city, like an individual or a private corpora- 
tion, may bind itself by implied contracts. Dill. Mun. Corp. (4th Ed.) 
§§ 451-459. 
It is agreed as part of the facts in this case that: 

"On the 22(î of June, 1887, the Austin Water, Light & Power Company, also 
a domestic corporation of the state of Texas, was Incorporated under tlie 
gênerai laws of the state of Texas, to exlst for a term of fifty years. The 
purpose of Its incorporation was to supply water, eleetric llght, and power 
to the inhabitants of the city of Austin and its vlcinity, for public and private 
use." And further: "After the incorporation of the Austin Water, Light & 
Power Company, and after the establishment by the City Water Company 
of its said waterworlis plant, the said City Water Company, on or about the 
28th day of June, 1887, executed certain instruments purporting to sell, con- 
vey, transfer, set over, and deliver to the Austin Water, Light & Power 
Company its waterworlis plant, and, ail and singular, its property, rights, con- 
tracts, pririloges, and franchises. That at ail times since said date the 
Austin ÂVater, Light & Power Company, its oflBcers and agents, hâve exer- 
cised dominion and control over the waterworlis plant of the City Water 
Company, and over, ail and singular, the property, rights, contracts, privi- 
lèges, and franchises of the City Water Company; and since said time the 
City Water Company has had no waterworlis plant, equipment, or appliances 
wherewith to furnish water to the city of Austin or its inhabitants, other than 
the ones it undertoolj to convey as above set out" 

It appears, therefore, that the City Water Company transferred 
to the Austin Water, Light & Power Company its contract with the 
city of Austin for the rental of hydrants, and that the city acquiesced 
in this transfer without question, so far as the record shows, and 
that during ail this period, as found by the verdict of the jury, the 
Austin Water, Light & Power Company complied substantially with 
its contract with the city to furnish the hydrants with water. It 
makes a clear case of consent on the part of the city to the transfer 
of the contract, and a consent which we think is binding. It is urged, 
however, that this contract is not one which could be enforced against 
the city, unless it could be also enforced against the water, light and 
power company, and that the company is not bound by, and could not 
be held to a compliance with, the contract. We do not think this is 
true. The new company purchased from the old company its property, 
rights, contracts, privilèges, and franchises, and went forward at 
once to carry out the contract with the city. We see no reason what- 
ever for the claim that the obligations of this transférée company 
and the city were not corrélative. If, as we believe, under the facts 
in the case, the city can be required to pay for the water, we think 
the Austin Water, Light & Power Company could be required to fur- 
nish it. The case of Fergus Falls Water Co. v. City of Fergus Falls 
(C. G.) 65 Fed. 587, was a suit for the rent of hydrants, and is inter- 
esting in connection with the question raised hère. One sentence in 
that décision is exceedingly appropriate, as follows: "The law doea 
not favor the idea that a man shall abide by a contract when it is 
advantageous to him, and repudiate it when it becomes irksome." 

The contract between the city and the City Water Company gave 
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the city tlie rigM at the expiration of 10 years thereafter to purchase 
the waterworks, and, after providing the method for bringing about 
such purchase, stipulated that, in case the city did not purchase the 
waterworks, "then ail the rights and privilèges of this contract grant- 
ed to said City Water Company shall be extended to said company, 
its successors or assigns, for a further term of twenty years there- 
after." It is urged on the one hand that this expression, "its suc- 
cessors or assigns, " was used in the sensé which indicated that there 
might be successors and assigns of the City Water Company at the 
time the city took advantage of this option, which would imply the 
understanding and agreement that the contract was assignable at 
any time. On the other hand, it is urged that this only conteraplated 
that the new contract might be made with a successor or assigns, or 
that such new contract might be itself afterwards assignable. We 
think the right of the Austin Water, Light & Power Company to col- 
lect the hydrant rentals exists, for the reasons given above, without 
deciding this latter question, which we shall not undertake to dis- 
cuss, 

other errors are assigned, which need not be considered, for the 
reason that the case is controlled and must be determined on the un- 
disputed facts and the law applicable thereto, as bas been indicated. 
The judgment of the circuit court was right, and should be afîirmed. 



MEXICAN CENT. RY. CO., Limited, v. GLOVBK. 

(Circuit Court of Appeals, Fifth Circuit Mardi 5, 1901.) 

No. 968. 

1. Peremptort Instructioit for Dbfendant— KefukaTj. 

Refusai of a peremptory instruction for défendant at tîie close of plain- 
tiff's évidence was proper, if at tlie time of ttie request tlaerefor défend- 
ant liad not rested, but afterwards introduced évidence in its own behalf. 

2. Railroad Collision — Injdky to Fireman — Négligence of Company. 

Plaintiff, a fireman on a north-ljound train, was injured in jumping 
from liis engine to avoid being involved in a collision with a south-boimd 
train standing on the main tracli at a blind siding, where the trains had 
been ordered to meet. The night was darlj, and the engine in front of 
hlm was without headlight or signal lamps, and the wlnd was blowing 
sand and snow across the track. The siding was without a telegraph 
station or a signal house by which It could be recognized, and it was a 
fair inference from the évidence that there was no signal light at the 
meeting point. Helâ, that the négligence causing the collision was at- 
tributable to the company, in ordering the trains to meet at such place, 
though it concurred with négligence on the part of plaintiff's fellow 
servants, the conductor and engineer of the south-bound train, in oper- 
ating it without lights. 

8. Injuries to Employés— Emploter'b Liabilitt for Négligence— La ws op 
Mexico— Pkesumption. 

In the absence of proof, It is to be presumed that in the matter of the 
liability of an employer for his négligence resulting in injuries to an em- 
ployé, the law of Mexico is the same as the law of Texas, in both of 
which the civil law originally prevalled. 

4. Same — Liability of Railroad Companibs. 

The Mexlcan railroad law, declaring (article 184) that "rallway com- 
panies are liable for ail faults or accidents which occur through the 
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tardiness, négligence, imprudence, or want of capacity of their em- 
ployés," malies a company liable for an Injury to an employé resulting 
either solely from its own négligence, or from its own négligence con- 
curring with that of fellow servants. 

6. toSTRUCTIONS TO JuRIBS— PkACÏICE IN FEDERAL COURTS. 

The laws of Texas as to Instructing the jury in writing do net obtain 
in the fédéral courts, 

6. Injury to Firemak— Action for Injuries to Fibeman — Peremptort In- 

struction POR Plaintifp. 

Where the uneontradicted facts establish the négligence of the com- 
pany and its agents in causing an injury to a fireman, and his right to 
recoTer damages therefor, no error can be predicated on a peremptory 
instruction in his favor. 

7. Circuit Court— Exaggeration op Damages to Conper Jurisdiction — Ques- 

tion FOR Court. 

Whether plaintiff's demand for damages was colorable and exagger- 
ated, to confer jurisdiction on the circuit court, présents a question for 
the court to décide, wiiich, if proper to submit to the jury, should be sub- 
mitted as to the facts, and separate from the merits. 

8. Action pok Injuries to Fireman— Plbading and Phoof. 

A pétition for injuries to a fireman alleged that "he was greatly, seri- 
ously, and permanently injured on his head, eye, right shoulder, hand, 
side, leg, bips, back, and spine, and was seriously and permanently in- 
jured for life," and that "as a resuit of his injuries he bas become "weak, 
inefiicient, and incapacitated in his business of railroading, in which he 
is skilled." Held to warrant évidence of vomiting and hemorrhages 
which followed soon after the injuries complalned of. 

In Error to tlie Circuit Court of the United States for the West- 
ern District of Texas. 

J. M. Glover, défendant in error, brought this suit in the court below against 
the Mexican Central Railway Company, Limited, plaintifC in error, to recover 
damages against said railway company for personal injuries alleged to hâve 
been received by said Glover in the repubhc of Mexico, while an employé 
of said Company, in jumping from the engine of which he was fireman, when 
it was about to collide with a train standing on the main track of said com- 
pany's Une. Glover claimed in his pétition that the company was négligent 
in employing an untried engineer, unaequainted with the road, and in failing 
to furnish sufficient oil for headlights of the train which he met on the main 
track; that on account of said négligence the locomotive had no headlight, 
and said train eould not be seen until Glover's train had approached the same 
so close that a collision and wreck could not be averted, and that plaintiiï 
jumped from his engine in order to avoid serious bodily injuries; that the 
crew of Glover's train had orders to meet the train with which it collided 
at a station called "Agua Nueva"; that the engineer of the train with which 
Glover's train collided negligently, carelessly, and wilIfuUy ran by said station 
of Agua Nueva during the uight without looking to see or using any diligence, 
and was met by Glover's train several miles beyond said station; that in 
jumping from his engine plaintiff struck his head, shoulder, arm, back, right 
side, and bips, thereby greatly, seriously, and permanently injuring his head, 
eyes, right shoulder, hand, side, leg, bips, back, and spine, for which he 
claimed damages in the sum of $15.000. Upon the trial, judgment was ren- 
dered for Glover iu the sum of .îl,085, from which this writ of error is sued 
out. 

A bill of exceptions purporting to contain ail the évidence ofCered shows 
Mexican law proved as follows: 

"Art. 308. Fédéral Pénal Oode of Mexico. No person can be eharged with 
civil liability upon an act or omission contrary to a pénal law, unless it be 
proven that the party sought to be' eharged, usurped the proyerty of another, 
or that without right he caused himself, or any means of another, damages or 
injuries to the plaintiff, or that tbe party sought to be chargea, being able 
to avoid the damages they were caused by a person under his authority. 
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"Art. 309. Whenever any of the conditions of thé présent article are estab- 
lished, the défendant shall be civllly liable without regard to whether he be 
absolved or condemned to crimlnal Mability." 

"Art. 312. In order that the master may be held cirilly liable through their 
fllerks and servants according to the provisions of articles 308 and 309, it is 
an indispensable condition that the act or omission of the clerks or servants 
causing the liability shall occur in the service for -ïvhich they were employed. 

"Art. 313. Under the conditions of the preceding article, those liable are 
* * * rallway companies." 

Also the foUowing articles from the act of congress of Mexico of December 
16, 1881: 

"Article 1. The executive shall regulate the service of railroads, telegraphs 
and téléphones constructed, or which in the future may be constructed upon 
Mexican terrltory, according to the foUovring cases: (1) Kailroads, telegraphs 
and téléphones which in the fédéral district and terrltory of Lower Oalifornia, 
unité together two or more municipalities, or the fédéral district and terrltory 
of Lower Oalifornia with one or more statés; those which eommunicate with 
two or more states with each other; those which touch at any point in the 
territorial boundary Une of the republio and foreign countries or run parallel 
therewith within a région of twenty leagues, are known as gênerai lines of 
communication within the meaning of fraction XXII of art. 72 of the con- 
stitution. (2) Thèse gênerai lines of communication and their branches shall 
be subject exclusively to the fédéral législative, executive and judicial pow- 
ers, in their respective sphères, in ail cases where any of the foUowing mat- 
ters are Involved: * * * (g) Construction and repair of the worlts. Crimes 
committed agalnst the seeurity or integrity of the works or against the opéra- 
tion of the lines. (h) Seeurity of the same works for which the companies 
are obllgated, and crimes or misdemeanors of the companies through delays 
or obstruction, carelessness or fault In the service and for accidents or mis- 
haps in the opération." 

From the régulations for the construction, maintenance and opération of 
railroads: 

"Art. 52. The coaches and cars which enter into the make-xip of a train 
shall hâve the drawheads of the same height, so that their centers will be 
opposite to each other. 

"Art. 53. The eonductor of a train en route Is the person in command of 
ail the train crew, ineluding the engineer and flreman." 

"Art. 121. Bngineers shall eommunicate by means of a steam whlstle with 
the agents charged with the duty of watching, and with the conductors 
of trains, using the foUowing signal: • • ♦ Three blasts or sounds of 
the whistle shall be the signal that the entire train Is going to move back- 
ward." 

"Art. 124. Companies [railroad] are liable for accidents which occur through 
the f allure to observe the provisions of this chapter [chapter 7], respecting 
signais, and for employing people who do not hâve certifleates showing that 
their sight and hearing are free from Inflrmity which does not permit them 
to recognize the signais." 

"Art. 184. Companies [railway] are Hable for ail faults or accidents which 
occur through tardiness, négligence, imprudence or want of capacity of their 
employés." 

"Art. 208. AU violations of this law, which companies [railway] commit, 
shall be snbject to punlshment by the administration by fine up to flve hun- 
dred dollars, which the department of pubUc works shall assess, reserving 
always the rlght of indlviduals, through Indemnity, and the liability which 
the companies may hâve Incurred through crlminaJ acts or omissions commit- 
ted by them." 

The bill of exceptions concludes as foUows: 

"Hère plaintiff rested, whereupon défendant filed Its written motion request- 
ing the court to instruct for d(rfendant for the reason that the testimony 
showed that the wreck and plaintiffi's injuries resulted through the négligence 
of the engineer In charge of engine No. 229, In running beyond his meeting 
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point, and in failing to hâve his headllght burning; that said engineer was the 
fellow servant of plaintiff, for wtiose négligence défendant was not liable. 
Whereupon the court held that the évidence shovred that plaintiff's Injuries 
resulted through the négligence of the engineer in charge of engine No. 229, 
who was a fellow servant wlth plaintifC, but held that he would présume that 
the civil law existed in the republic of Mexico, and that under the civil law 
the doctrine of fellow servant Is not recognized, and that therefore défendant 
railway company was liable for the négligence of plaintifC's fellow servant, the 
engineer in charge of engine No. 229, and wherefore said motion to instruct 
was overruled; said motion being as follows, to wlt: 'Now, In the above 
styled and numbered cause cornes the défendant, after plaintiff had closed 
his testlmony and reste'd, before any testimony was introduced by défendant, 
and moves the court to instruct the jury as follows: "Gentlemen of the 
■Tury: Plaintiff having failed to prove by compétent évidence under the 
pleadings sufflcient facts to warrant his recovery herein, you are charged 
to flnd a verdict for défendant." ' Upon the overruling of said motion de- 
fendant then and there, in open court, duly excepted, and now herewlth 
tenders this, its flrst blU of exception, asking that the same be allowed by 
the court and made a part of the record herein, which is accordingly doue. 
Aleek Boarman, Judge. 

"Whereupon, after said motion was overruled, défendant asked leave to 
offer testimony as to the estent and character of plaintiff's injuries, and 
upon only said Issue, whIch privilège was granted by the court, and the fol- 
lowing testimony was offered by défendant: ♦ * » Under ail of the fore- 
going proof, défendant again asked the court to give the foUowing charge: 
'Défendant asks the court to charge the jury to flnd a verdict in this case for 
défendant.' Which charge was by the court refused, and défendant then 
and there in open court excepted, and herewlth tenders this its second bill 
of exception, asking that the same be allowed by the court and made a part 

of the record herein, which is accordingly done, this day of , 

A. D. 1900. Aleck Boarman, Judge. 

"Be it further remembered, that upon the foregoing proof the court gave 
to the jury no charge in writing, but verbally instnicted the jury. To the 
action of the court in instructing the jury verbally, without giving them a 
written charge, défendant then and there In open court excepted, and now 
herewith tenders this its third bill of exception, asking that same be allowed 
by the court and made a part of the record herein, which is accordingly done, 
this day of , A. D. 1900. Aleck Boarman, Judge. 

"Be it remembered, further, that the court, proceeding to instruct the jury 
verbally, charged the jury to find for the plaintiff as against défendant under 
the foregoing proof, leaving only the question of the estent of plaintiff's dam- 
ages as an issue to be determined by the jury; the court assuming, as a 
matter of law, that défendant was guilty of négligence resulting in plaintiff's 
injury, défendant being bound by the négligence of its employés. To the ac- 
tion of the court in instructing the jury to find for plaintiff as against défend- 
ant under said proof, défendant then and there In open court excepted, and 
now herewith tenders this its fourth bill of exceptions, asking that the same 
be allowed by the court and made a part of the record herein, which is ac- 
cordingly done, this day of , 1900. Aleck Boarman, Judge. 

"Be it further remembered. that the com-t, proceeding to Instruct the jury 
verbally upon the measure of damages, was requested by défendant to sub- 
mit to the jury the issues raised by defendant's plea, to the effect that if 
plaintiff fraudulently sought to give the court jurisdiction over this contro- 
versy, that If plaintiff had suffered no serious or permanent Injuries, and that 
if plaintiff was injured at the time he allèges In his pétition, but that if his 
injuries were of a temporary and slight nature, and that if plaintiff sought to 
give this court the jurisdiction by fraudulently elaiming that his injuries were 
serious or of a permanent nature, when he knew that the injuries sustained 
by him were Insigniflcant, and that his damage would be much less than the 
jurisdictional amount of this court, they should find for défendant, which in- 
struction was refused by the court, the court failing and refusing to instruct 
the jury as to the issue raised by plaintiff's plea In toto, to which action of 
the court défendant then and there in open court excepted, and herewith 



360 107 FEDERAL REPORTER. 

tenders thîs its flfth MU of exceptions, asking that the same be allowed by 
the court and made a part of the record herein, whlch is accordlngly done, 
this 21st day of May, A. D. 190O. Aleck Boarman, Judge." 

Another bill of exceptions shows: 

"That upoa the trial of the above styled and numbered cause, while testl- 
fying upon the stand in his own behalf, In answer to^ questions asked by his 
attorneys, plaintifC testifled: 'I did vomit later on, when I tried to go to 
■work. Threw np blood. It was from my stomach, I guess. It came ont of 
my mouth, and not out of my nose. It had never oecurred before. It oc- 
curred the second night after I went to work, and about three weeks af ter I 
was injured. Mr. Cole was with me when I had the hemorrhage.' ïo which 
testimony the défendant then and there in open court objeeted, and aslîed 
that the conxt exclude the same, for the reason that there were no alléga- 
tions in plaintiff's pétition suffleient to warrant the introduction of évidence as 
to such character of injuries; the allégations of said pétition as to the charac- 
ter of injuries sustained by plaintifC being as foUows: 'That he was greatly, 
seriously, and permanently Injured on his head, eye, right shoulder, hand, side, 
leg, bips, back, and spine, and was seriously and permanently Injured for life.' 
That, as a resuit of his injuries, he has become weak, inefflcient, and in- 
capacitated in his business of railroading, in which he is skilled.' Which 
objection the court overruled, and défendant then and there in open court 
excepted." 

T. A. Falvey and Waters Davis, for plaintiff in error. 
G. E. Wallace, for défendant in errer. 

Before PAEDEE and SHELBY, Circuit Judges. 

PARDEE, Circuit Judge, after stating tlie facts in the foregoîng 
language, delivered the opinion of the court. 

The flrst assignaient of error, complaining of the refusai of the 
court below to instruct the jury at the close of the plaintiff's évi- 
dence to flnd for the défendant, is not well taken, because at the 
time of requesting such instruction the défendant had not rested its 
case, but afterwards went on and introduced évidence in its own 
behalf. Railway Co. v. Cummings, 106 U. S. 700, 1 Sup. Ct. 493, 
27 L. Ed. 266; Insurance Co. v. Crandal, 120 U. S. 537, 530, 7 Sup. 
Ct. 685, 30 L. Ed. 740. 

The second assignment of error allèges that the court erred in re- 
fusing to instruct the jury to flnd for the défendant after ail the 
testimony was offered, on the ground, flrst, that plaintiff's injuries 
resulted through no négligence of défendant in any respect whatso- 
ever, but plaintiff's injuries resulted through the négligence of Rag- 
land, the engineer of the south-bound train hauled by engine No. 
229 in running beyond Agua Nueva, the meeting point, and in fail- 
ing to hâve a headlight burning upon his engine. Under the évi- 
dence as recited in the transcript the collision between the north 
and south bound trains of the défendant company on the main track 
was due to the négligence of the company and of its agents in charge 
and control of the south-bound train, and we do not think that 
under the évidence the sum total of the négligence can be appor- 
tioned to Eagland, the engineer in charge of the south-bound train. 
It is admitted the night was dark, the engine was without head- 
light or signal lamps, the wind was blowing sand and snow across 
the track, while the place at which the trains were to meet was only 
a blind siding, — a place without a telegraph station or a signal 
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house hj which it might be recognized. Whether there was any 
signal light at tlie meeting point does not appear by tte évidence, 
and it is a fair inference that there was none. Under this state 
of facts, the négligence causing tbe collision may well be attributed 
to the Company in ordering the trains to meet at such blind siding. 
It may also fairly be inferred that with such négligence of the Com- 
pany there was concurring négligence on the part of the conductor 
and engineer operating the south-bound train without a headlight 
or any signal lights. 

The second reason assigned to show error in the ruling of the 
court is: 

"That the court could not présume the existence of the Civil Code in Mex- 
ico; that it could not présume that the prineiple of assumed risk of négli- 
gence of fellow servants was not in vogue In Mexico, and for the reason that 
plaintiff did not plead or attempt to prove that the civil law was in effect in 
Mexico, concerning the matter of liability and rights of rallroad companies, 
but pleaded and set up various statutes of Mexico concerning the rights of 
action against railroads, and liahilities of railways and corporations for dam- 
ages in suits of this kind, elaiming that défendant was liable by reason of 
the statutory law of Mexico, not the civil law; that none of the laws set up 
and pleaded by plaintifC showed that the défendant was liable for négligence 
of plaintiff's fellow servant Ragland." 

In Eailway Co. v. MarshaU, 34 G. C. A. 138, 91 Fed. 938, in which 
the law of Mexico with regard to employers' liability was in ques- 
tion, this court held: 

"In the absence of proof, it is to be presumed that in the matter of liabil- 
ity of an employer for his négligence, resulting in injuries to an employé, 
the law of Mexico is the same as the law of Texas, in both of which the civil 
law originally prevailed. See Phil. Ev. (Cowen & Hill's and Edwards' notes) 
p. 429 et seq., and adjudged cases there cited; 1 Rice, Bv. p. 65; Whart. Ev. 
J 1292. Indeed, there is good aiithority for holding that, as the state of Texas 
recently constituted a part of the republie of Mexico, the courts in the state 
of Texas, In proper cases, will take judicial notice of the laws common to 
both prior to the séparation. Malpica v. McKown, 1 La. 248; Berluchaux v. 
Berluchaux, 7 La. 539. ITurther than this, it is to be noticed that under the 
laws of Mexico, as proved herein, it is clear that a civil action may be 
brought to recover damages resulting from négligence." 

And we think the same rule should be applied in this case, so far 
as the law of Mexico was not proved on the trial. The record shows, 
however, that the défendant pleaded and proved the following as 
being laws in force in Mexico, to wit: 

"Art. 53. The conductor of a train en route is the person in command of 
ail the train crew, including the engineer and fireman." 

"Art. 184. Railway companies are liable for ail fauits or accidents which 
oceur through the tardiness, négligence, imprudence or want of capaeity of 
their employés." 

And the plaintiff proved rules of the Mexican Central Railway 
Company as follows: 

"Rule No. 34. Each train running after sunset, or when obscured by fog 
or other cause, 'must display the headlight in front, and two or more red 
lights in the rear." 

"Rule Ko. 84. Ali north-bound trains bave the absolute right of traek over 
ail south-bound trains." 

It follows that the court did not err in refusing to instruct the 
jury to find a verdict for the défendant, because, whether the acci- 
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dent resulted solely from the négligence of the company, or resulted 
from the négligence of the company concurring with that of a f ellow 
servant of the plaintiff, under the laws of Mexico the défendant com- 
pany is liable for the damages resulting. 

The third assignment of error complains of the action of the 
court in instructing the jury verbally instead of in writing, for the 
reason that under the laws of the state of Texas the courts are re- 
quired to give their instructions in writing, and for the further rea- 
son that the défendant could not reserve its exceptions to the charge 
of the court without interrupting the court at the time it was de- 
livering its charge, and the jury could not so well understand the 
law under verbal instructions as they might hâve done under writ- 
ten instructions. Assuming that this assignment of error is serions, 
we dismiss it with the remark that the laws of Texas with regard 
to instructing juries in the state courts do not prevail in the courts 
of the "United States. 

The fourth assignment of error complains that the court instructed 
the jury to find against the défendant and in favor of the plaintiff 
for such damages as the plaintiff sustained. The reason assigned 
is that it was the province of the jury to pass upon the question as 
to whether or not, under the proof, any one was guilty of négligence 
entitling plaintiff to recover; and, further, that it was the province 
of the jury to pass upon the credibility of the witnesses and the 
weight of the évidence. The uncontradicted facts in the case estab- 
lished the négligence of the company and its agents, and also, in our 
opinion, the right of the plaintiff to recover damages for such in- 
juries as he suffered. 

The fifth assignment of error complains that the court erred in 
refusing to charge the jury upon the issues presented by the de- 
fendant's plea to the jurisdiction, for the reason that it appeared 
from the testimony in the case that the plaintiff was not seriously 
or permanently injured, and that he sought to exaggerate his claim 
for damages in order to bring his case within the jurisdiction of 
the court. The question whether the demand of the plaintiff for 
damages was colorable and exaggerated for the purpose of con- 
ferring jurisdiction on the circuit court was one for the court to 
décide. Section 5, Act March 3, 1875 (18 Stat. 472; 25 Stat. 433, 
§ 6). If proper to submit it at ail to a jury (on which we express 
no opinion), the submission should be as to facts, and separate from 
the merits. The submission of the question as asked by plaintiff 
in error, if granted, and the flnding had been favorable, would hâve 
resulted in res adjudicata as to défendant in error's right to recover 
for such damages as he actually suffered. The case was submitted 
solely as to the damages suffered by the plaintiff below, and the ver- 
dict was for |1,085. The record shows no renewai of the applica- 
tion to dismiss the case for fraud on the jurisdiction of the court. 

The sixth and seventh assignments of error complain of the ad- 
mission of évidence over the objections of the défendant below tend- 
ing to show that the plaintiff suffered from hemorrhages and vomit- 
ing within a short time — two or three weeks — after the injuries com- 
plained of. The évidence was objected to because there are no 
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allégations in the plaintiff's pétition sufiQcient to warrant the intro- 
duction of évidence as to such injuries. Tlie allégations of the péti- 
tion as to the character of injuries are that "he was greatly, seriously, 
and permanently injured on his head, eje, right shoulder, hand, side, 
leg, hips, back, and spine, and was seriously and permanently in- 
jured for life," and that "as a resuit of his injuries he has become 
weak, inefflcient, and incapacitated in his business of railroading, in 
which he is skilled." Eridence of vomiting and hemorrhages which 
followed soon after the injury directly tended to establish the char- 
acter of Glover's injuries, and we are clear that the allégations of 
the pétition are sufQciently broad to fully permit such évidence. 
See 5 Enc. PI. & Prac. p. 746; Kailway Co. v. McMannewitz, 70 Tex. 
73, 8 S. W. 66; Eailway Co. v. Harris, 122 U. S. 608, 7 Sup. Ct. 1286, 
30 L. Ed. 1146. 

This disposes of ail the assignments of error, and with such resuit 
that the judgment of the circuit court must be afQrmed; and it is 
so ordered. 



CASS COUNTY v. GIBSON, 
(Circuit Court of Appeals, Sixth Circuit. March 5, 1901.) 

No. an. 

1. Assignments of Errob— Rulings on Evidence— Compliance with Cotjbt 

RULBS. 

To compel considération of an assignment of error as to the admission 
or rejection of testimony, it shouid quota the full substance of the évi- 
dence admitted or rejected, as required by the rules of court relating to 
such assignments. 

a Appeal and Ebror— Réservation ot Exceptions. 

A gênerai exception to a court's refusai to give requested instructions 
présents no question for revlew. 

8. Bame— -Refusai, of Instructions— Compliance -with Court Rules. 

To compel considération of an assignment of error as to the refusai. of 
instructions, it shouid set them out totidem verbis, as the rules of court 
require. 

4 Buildbr's Contract— Tender of Performance— Instructions— Objections 
— Question for Jury. 

An instruction that, inasmuch as a builder was prevented from going 
on with his contract, he was entitled to recover for what he had done, 
if his tender of performance by the correction of defects was made in 
good faith, was not incorrect because the tender may hâve been made 
on condition that sums clalmed to be due shouid first be paid, and no 
référence was made thereto, as the condition was a circumstance to be 
considered by the jury with others In determining whether the tender 
was made in good faith. 

6. Instructions— Objection for Insufficienct — Nbcbssitt. 

An objection to an instruction that it was not sufficiently full cannot 
be sustained on appeal if the attention of the court below was not called 
thereto by a request for further Instruction. 

6. Same— General Exceptions — Inadbquact. 

A gênerai exception to an Instruction, which does not suggest or point 
out the defect complained of, so as to bring it distinctiy to the court's 
attention, and afCord an opportunity to remedy an omission complained 
of, if any exists, présents no question for review. 
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7. Brbctxon of Court House— Powers of Couktt Board— DELBSATioif M 
Building Committeb. 

TUe power vested by 1 Haw. Ann. St §1 483, In a Michigan county board 
of supervisera to erect a court house voted for by the county electors at 
a cost not to exceed a specifled amount, inrolves no judgment and discré- 
tion on the part of the board in the performance of business acts relating 
to détails of construction under the contract and the supervision of the 
worli, and hence they may delegate supervisory power to a building com- 
mittee, with authority to direct extra worli and make changes in the 
building contemplated In the gênerai contract. 

In Error to the Circuit Court of the United States foF the West- 
ern District of Michigan. 

This action was brought by défendant in error against plaintiff in error to 
recover for the reasonable value of labor done and materials furnished in the 
construction of a court house for plaintiff in error, and damages for being 
prevented from the exécution of a contract, which the plaintiff in error un- 
dertook to resclnd, and the further exécution of which by the défendant In 
error was in fact suspended by the plaintiff in error. Pursuant to législative 
authority in that respect, the board of supervisors of Cass county, Mich., 
adopted a resolution "for the érection and completion of said court house, in- 
cluding the furnishings, plumbing, and heating apparatus, as hereinbefore 
specifled, within the sum of ($40,000) forty thousand dollars." This propo- 
sition, having been submitted to the electors of that county, was carried, and 
the construction of a court house duly anthorized by popular Tote. The con- 
stitution of Michigan (article 10, § 6) provides that "a board of supervisors, 
consisting of one from each organized township, shall be establlshed in each 
county, with such powers as shall be preseribed by law." By section 9 of 
the same article this board is anthorized to borrow $1,000 for the purpose of 
constructing or repairing public buildings, etc., with the further provision 
that "no greater sum shall be borrowed or raised by tax for such purpose in 
any one year, uniess authorized by a majority of the electors of such county 
voting thereon." Among the powers deflned and preseribed by statute is the 
power (1 How. Ann. St. § 483) "to cause to be erected the necessary buildings 
for poorhouses, jails, clerk's offices and other county buildings, and to pre- 
scribe the time and manner of erecting the same"; and in connection with 
the power is the limitation or restriction that "none of the powers mentioned 
in the sixth subdivision of the last preceding section shall be exercised with- 
out a vote of two-thirds of ail the members elected to such board" (Id. § 484). 
In the exécution of the power thus vested in the board of supervisors, a con- 
tract for the érection of a court house was entered into and duly executed 
on behalf of the county with the défendant in error. The contract price for 
the construction of the court house was $31,500. A separate contract was 
made with plaintiff in error for furnishing the court house with a heating and 
ventllating plant for the supi of $3,200. The contract, among other terms, 
provided for any changes, modifications, or additions which might be desired 
by the board of supervisors. The contract itself provides for supervision of 
the work by an architect and the board of supervisors. The board of super- 
visors appointed a building committee of five persons, four being members of 
the board of supervisors, and one a citizen of the county; the contract itself 
naming the committee, and reciting that such committee is to be ealled the 
"board," with the further provision that "the board of supervisors, and the 
said building committee, and the local superintendent can only visit the 
building ofHcially." The contract clearly contemplâtes that Its exécution In 
détail, with any changes or additions, is to be under the immédiate direction 
of this building committee. In the progress of the work, and at an early 
stage, différences and controversies arose between the parties, the particulars 
of which it is not necessary now to recite. The right to rescind the contract 
on behalf of the county on certain named grounds was expressly provided for 
In the agreement itself, and, when disputes arose, notice was given to the 
contrarïtor, in effect, to appear at a time appointed, when the board of super- 
visors would conslder whether or not it would terminate the contract, setting 
out in détail the grounds for the rescission. The contracter, in answer to 
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the notice, sent to the board of supervlsors a written communication, in 
whleh it was declared, in efiCect, that he stood ready to comply with the con- 
tract on his part, and to make good any omission or to remedy any defect, 
provided tlie board of supervisors would proceed with the exécution of the 
contract on behalf of the county. The board of supervisors subsequently 
adopted a resolution rescinding the contract, and stating in détail the grounds 
on which this action was based. The building committee then, on behalf of 
the county, took possession of the promises, and also took and appropriated 
ail of the material and apgliances on hand, including, of course, such parts 
of the structure as had been erected up to that time. The contract for the 
heating and ventilating plant was also rescinded. Thereupon payment was 
demanded, on behalf of the défendant in errer, for the work done and the 
materials furnished and on the ground; and, payment having been refused, 
this suit was instituted. The account, payment of which was demanded and 
recovery upon which was sought, was in part for extra work done and addi- 
tions made under direction of the building committee, and by agreement with 
that committee as to the priée of such extra work; and recovery on that ac- 
count was resisted upon the ground that the board of supervisors could not 
lawfully delegate power to a committee to make changes and variations in 
the written contract, and thereby créa te a valid debt against the county; the 
contention being that the board of supervisors alone could exercise such 
power, and that it could not be delegated to a committee or other agent. 

The learned circuit judge stated the case presented by the pleadings in his 
charge to the jury, as foUows: "The plaintiff in this case claims to recover: 
B'irst. For the reasonable value of the labor and materials which he contrib- 
Tited to the érection of the court house for the défendant. Ineluded in that 
claim is the material which had not yet been put into the building as part 
of the structure, but which was lying around on the grounds, and which was 
afterwards appropriated by the défendant. That is the first claim of the 
plaintiff in the case. To that claim the défendant flled a gênerai déniai of 
its liability to damages on account of the matters alleged in that count or 
claim in the déclaration, and it also sets up what in légal parlance is termed 
a claim in recoupment, which, being interpreted, is this: that is a countcr- 
claim in which the défendant assumes the position of plaintiff, and the plain- 
tiff becomes défendant; it is in the nature and analogy of a set-oiï, where tlie 
plaintiff asserts a liability on the part of the défendant, and the défendant 
in turn says that the plaintiff is indebted to him, and he asks to hâve that 
taken into account, and adjudicated as a matter of set-off, and, if the set-off 
exceeds the amount of the plaintiff's claim, then an affirmative Judgment is 
rendered for the défendant against the plaintiff. I adopt this analogy to ex- 
plain this situation, because the course of establishing a set-off in courts of 
justice is probably somewhat more familiar to you than this matter of counter- 
claim. The défendant sets up that by reason of the faulty construction of 
this building, and by reason of the failure of the plaintiff to go on and com- 
plète it in accordance with the terms of the contract, the défendant has been 
damnifled, — that is to say, it is entitled to recover damages upon that ground, 
which are to be offset and deducted against any claim which the plaintiff 
may establish, and, if it exceeds any claim which the plaintiff may establish, 
then it asks to hâve an afiirmative judgment for the défendant and against 
the plaintiff for that amount; and the object of permitting this to be done in 
a single suit is that a judgment one way or the other shall establish fully the 
rights of both parties in regard to the whole transaction, to obviate the ne- 
cessity of two or more suits, one brought by the plaintiff and another by the 
défendant, in order to establish the entirety of their rights in référence to 
the subject-matter involved. This mueh by way of explanation of what a 
counterclaim is. That sort of a claim is set up by the défendant to this 
claim set up in the déclaration, which Is predicated upon the furnishing, by 
the plaintiff, of labor and materials which went into the construction of this 
building, or were appropriated for the purpose of completing it. That is the 
form in which the pleadings, which state the relative claims of the parties, 
stand. Then, second, the plaintiff claims to recover damages for being pre- 
vented from executing the contract for heating and ventilating this building, 
which is an Independent matter. The défendant claims, not In terms, per- 
haps, In the pleading which has been flled, but which it is permitted to assert 
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If there is ground for it under the gênerai pleadings which it bas put în, that 
thls contract was abandoned, rescinded, and put an end to, and that, there- 
fore, the plalntiff bas no standing on which now to prosecute his claim for 
alleged damages on account of the breach of that contract, — the heatiug and 
ventilating contract." 

During the progress of the trial In the court below counsel for the plaintiff 
in error requested the court, In wrlting, to give in charge to the jury 19 
separate Instructions or propositions, which request, as a whole, was refused 
by the court, and exception taken. In the cotieluding paragraph of the 
gênerai charge to the jury, the circuit judge, in relation to thèse instructions 
so requested and refused, said: "Now, gentlemen, instead of foUowiug the 
language of thèse requests which hâve been handed up, I hâve thought it 
better to submit to the jury the views of the court upon the several branches 
Involved, without distinct référence to the detalled requests which hâve been 
proffered. I hâve thought the labor of comparing the respective requests on 
the one side and the other and pointing out the distinctions and harmonizing 
them would tend to more confusion than to give the instructions in the court's 
own language. If, therefore, I bave omitted any suhstantial matter, which 
counsel désire a request upon, I will attend to that now." The court was not 
requested to give any additional instructions, or to modify or change those 
given. The jury, under full instructions from the court In relation to every 
phase of the case, returned a verdict in favor of the défendant in error for 
the sum of $13,022.10, on which judgment was pronounced, and to revise that 
judgment the case comes to tbis court on wrlt of error. 

M. L. Howell, for plaintiff in error. 
Albert Crâne, for défendant in error. 

Before LURTON and DAY, Circuit Judges, and CLAEK, District 
Judge. 

CLAEK, District Judge, after stating the case as above, delivered 
the opinion of the court. 

There are 37 assignments of error to the rulings and instructions 
of the court below, but we do not ând it necessary to consider thèse 
separately or in extenso. The exceptions to testimony taken by the 
plaintiff in error were based upon the proposition that the building 
committee was without authority to bind the county for extra work, 
the price of which constituted part of the amount sued for. As 
precisely the same point is presented in exceptions to the court's 
instruction to the jury, the assignment on thèse exceptions is not 
material, and we pass it with the remark that it is not in accordance 
with the rule of this court which requires that, "when the error 
alleged is to the admission or to the rejection of évidence, the as- 
signment of errors shall quote the full substance of the évidence ad- 
mitted or rejected." The exception to the court's refusai to instruct 
the jury as requested is gênerai. Several of the propositions in- 
cluded in this request are clearly unsound, and under such circum- 
stances the exception is insufScient to compel a re-examination in 
this court. Felton v. Newport, 34 C. C. A. 470, 92 Fed. 470; Eail- 
road Co. v. Callaghan, 161 U. S. 91, 16 Sup. Ot. 493, 40 L. Ed. 628; 
Bogk V. Oassert, 149 U. S. 17, 13 Sup. Ct. 738, 37 L. Ed. 631; New- 
port News & M. Val. Co. v. Pace, 158 U. S. 36, 15 Sup. Ct. 743, 
39 L. Ed. 887; Railroad Co. v. Volk, 151 U. S. 73, 14 Sup. Ot. 239, 
38 L. Ed. 78. 

We further observe, in passing from this assignment, that the in- 
structions refused are not set out totidem verbis, as the rule of this 
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court requires. And this observation is equally applicable to the 
remaining assignments of error fouud in the record, the purpose of 
which is to raise questions on différent parts of the court's instruc- 
tions to the jury, without setting ont, in conformity to that rule, 
the portion of the charge excepte! to. Notwithstanding the failure 
îo conform to the rule, we proceed to examine the only two assign- 
ments of error which raise questions of sufflciently serious import 
to call for separate considération and détermination; the other as- 
signments being clearly untenable, if in j)roper form under the raie. 
In one of thèse assignments the following instruction is complained 
of as erroneous: 

"If you flnd that hls tender of performance by correcting the defects was 
made In good faith, Inasmiich as he was prevented from going on with his 
contract by the board, the plalntiff is entitled to recover for what he had done 
in pursuance of the original contract, or any modification or Incident thereof, 
which was authorized to be made by the contract itself, including the mate- 
rials appropriated by the county; and the measure of damages is the falr 
and reasonable value of what was thus contributed by the plaintifC in labor 
and materlals towards the construction of the building." 

The contention of the plaintiff in error is that the proposition 
made by the défendant in error to correct any defects, and proceed 
vi^ith the exécution of the contract, was coupled with the condition 
that certain sums claimed to be due should be first paid by the 
county; and the exception is that the above instruction treats the 
proposition as an imqualified one in the omission of any référence to 
the condition. We are net prepared to say that the oflfer was upon 
the condition suggested. But, conceding that the tender of per- 
formance was upon such condition, this was a circumstance for the 
considération of the jury, along with the other facts and circum- 
stances of the case, in determining whether the tender of perform- 
ance was made in good faith. This instruction, so far as it went, 
was not incorrect, in view of the particular facts of this case. 
There was no request for any further instruction, or for any modifica- 
tion of the instruction as given, and, if the charge was not re- 
garded as sufftciently full upon the facts, the attention of the court 
should hâve been called to the point by request for further instruc- 
tion; and in the absence of such request the objection cannot be 
sustained. Bailroad Co. v. Volk, 151 U. S. 73, 14 Sup. Ct. 239, 38 
L. Ed. 78; Eailroad Co. v. Cody, 166 U. S. 606, 17 Sup. Ct. 703, 41 
L. Ed. 1132. Purthermore, the exception on which this assignment 
is based is to this entire paragraph in the charge, and was gênerai, 
and did not speciflcally suggest or point out the defect or omission 
now complained of, so as to bring it distinctly to the attention of 
the court, and afford an opportunity to remedy the omission, if any 
existed. Under thèse circiunstances the exception was insufScient, 
and the assignment unsustainable. Society v. Faulkner, 91 U. S. 
415, 23 L. Ed. 283; Raiiroad Co. v. Varnell, 98 U. S. 479, 25 L. Ed. 
233; Eailway Co. v. Jurey, 111 U. S. 584, 4 Sup. Ct. 566, 28 L. Ed. 527; 
Newport News & M. Val. Co. v. Pace, 158 U. S. 36, 15 Sup. Ct. 743, 
39 L. Ed. 887; Columbus Const. Co. v. Crâne Co., 40 C. C. A. 35, 
98 Ped. 946; O'Neil v. Vermont, 144 U. S. 323, 12 Sup. Ct. 693, 36 
L. Ed. 450. 
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îhe remaining assignment of error which we notice is based on 
tlie contention that the extra work was done, and the extra mate- 
rials fumished, pursuant to an agreement made with the building 
committee in the progress of the work, in accordance with the terms 
and provisions of the gênerai contract. As we haye stated, certain 
items of the account upon which this suit was brought are for extra 
work and materials. It is insisted that the board of supervisors 
was without power to appoint a building committee with a right 
to direct extra work or make changes in the building, although this 
was provided for in the gênerai contract. It is insisted that this 
was an attempt on the part of the board of supervisors to delegate 
a powèr which belonged exclusively to it, and that it was without 
authority to appoint an agent or committee charged with the duty 
of supervising the exécution of a gênerai contract in its business 
détails and requirements. The instruction of the circuit court in re- 
lation to this question, given in fuU, was as follows: 

"Now, gentlemen, some question bas been made during the progress of 
the trial as to the powers of the building committee to make changes, and 
add incidents, and it has been claimed — I do net know whether It is still in- 
sisted on — that it was not compétent for the board of supervisors to delegate 
its authority to détermine the extent to which the terms of the contract 
should be modified or extended in respect to the spécifications and détails 
of the work, and that the building committee did not possess such powers 
as it professed to exécute; but, gentlemen, in view of the fact that this kind 
of business is very generally. If not unlversally, conducted after a somewhat 
similar method, growing ont of the clrcumstance that the whole body of 
supervisors is large, an unwieldy class and lot, and the difflculty of getting 
them together and giving supervision and direction to work of this kind, I 
think it may be falrly assumed that the electors of the county, when they 
voted to hâve a court house, and ralse the sum of $40,000 to pay for it, had 
In contemplation that the board of supervisors would delegate the authority 
which it possessed to a building committee, and that the work would be ex- 
ecuted in accordance with the manner in which such work is usually done, 
and under such supervision as the requirements of the exécution of such a 
building contract would Indlcate as the progress of the work went on, — as, 
for example, if it turned out, after they got started on the work, that, owing 
to the nature of the soil under the building, it was necessary to deepen the 
foundatlons and widen them, so as to give greater résistance from the earth 
to the construction above it, I think it would be within the scope and power 
of the building committee to attend to such variations as were necessary in 
the Interest of the county to make thlngs solid and sound; and certainly, if 
the board of supervisors did not intervene seasonably, and raise some objec- 
tion to the course that was being pursued, I think it would Kot be compétent 
after that to deny the power of the building committee to make such changes ; 
and I am inclined to think that the same resuit would occur independently 
of any action or acquiescence on the part of the board of supervisors. In 
other words, that the building committee was intrusted with the authority to 
make such changes as the progress of the work indicated were necessary for 
the sound construction of the building, within, of course, the gênerai limits 
of the expenditure authorized by the county at large. I will hère refer more 
at length to a branch of the subject which I bave incidentally alluded to 
already, and thi^t is to the necessity, in order to bind the county, of directing 
construction, or for modification or addition to the work by the building com- 
mittee. I repeat that it is not strictly absolutely necessary that the direction 
should hâve preceded the beglnning of the work in order to make It author- 
ized. If, during its construction, it is concurred In, and approved, and allowed 
to go f orward upon the assumption of its necessity or propriety, it would hâve 
the same efEect as if it had been previously directed. This, gentlemen, ap- 
plies to quite a number of the items detalled In this case, and, without making 
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a spécifie application of thls rule to the spécifie Instances, I wiU give you thls 
gênerai instruction, and you can apply It for yourselves." 

We think the instruction thus given is Sound in principle, and 
sustained by the weight of authority. Reuting v. City of Titusville, 
175 Pa. 512, 34 Atl. 916; Kramrath v. City of Albany, 127 N. Y. 
575, 28 N. E. 400; Shea v. Milford, 145 Mass. 529, 14 N. E. 764^ 
Collins V. Holvoke, 146 Mass. 298, 15 N. E. 908; Hitchcock v. Oty 
of aalveston, 96 U. S. 341, 24 L. Ed. 659; Holland t. State, 23 Fia. 
123, 1 Bouth. 521. In 7 Am. & Eng. Enc. Law (2d Ed.) 988, the gên- 
erai rule and the limitation to the mie are thus stated: 

"It is an elementary rule that, when autlaority is conferred on publie offi- 
ciais to do acts which involve the exercise of judgment and discrétion, the 
f éxecution, of that authority cannot be delegated to others; and thls principle 
is applicable to boards of county supervlsors or commissioners. But the 
usual limitation to the rule against the délégation of power obtains, and the 
board may delegate purely ministerial and executive duties, the discharge 
of whlch does not call for the exercise of reason or discrétion." 

Numerous cases are cited in support of the text which recognize 
or apply this established limitation to the rule. The distinction 
on which the cases proceed is between the original exercise of a 
power involving judgment and discrétion and the mère performance 
of ministerial and business acts relating to détails and in the super- 
vision of the work. In this case the board of supervisors had de- 
termined to exercise the power and authority to construct a county 
court house, and for that purpose had executed a contract contain- 
ing ail such gênerai provisions as could safely enter into such a 
contract, the cost of which was kept well within the |40,000 au- 
thorized to be expended in that regard. Such duties as were de- 
volved upon the building committee, architect, and superintendent 
related to the proper exécution of this gênerai contract in its dé- 
tails, and to such variation in détails as might become necessary 
in the progress of the work. There is nothing in the law of Michi- 
gan which in express terms or by fair implication dénies to the 
board of supervisors this very necessary power to devolve on a suit- 
able committee, architect, or superintendent ministerial duties in 
relation to business acts in the exécution of the gênerai contract, 
and a doctrine which would deny such power would render the 
work of a board like this burdensome, difficult, and unsatisfactory. 
The difSculty of the board acting in relation to every détail is quite 
apparent, to say nothing of the lack of necessary skill and spécial 
attention. The distinction between the exercise of original power 
involving judgment and discrétion as to whether a public enterprise 
shall be undertaken and the performance of merely executive and 
business acts in relation to détails of exécution is very well brought 
out in the cases of Kramrath v. City of Albany, 127 N. Y. 575, 28 
]S\ E. 400; Holland v. State, 23 Fia. 123, 1 South. 521; Hitchcock 
v. City of Galveston, 96 U. S. 341, 24 L. Ed. 659. See, also, Plummer 
V. Kennedy, 72 Mich. 295, 40 N. W. 433; and 1 Beach, Pub. Corp. 
§ 279, and cases cited. 

Certain cases decided by the suprême court of Michigan are relied 
on as supporting the contention of plaintiff in error. Of thèse 
cases Campau v. City of Détroit, 106 Mich. 414, 64 N. W. 336, most 
107 F.— 24 
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strongly faTors the view of plaintifE in error. In that case tlie plain- 
tiff had contracted with the city of Détroit to buUd a sewer be- 
tween designated points, and according to certain plans, for a speci- 
fled price. The city charter provided that no contract should be 
made for a public work unless approved by the council, and that 
ail contracta for the construction of sewers and other public works 
should be let to the lowest responsible bidder. When the construc- 
tion of the sewer was properly ordered, the board of public works 
was required to advertise for proposais to exécute the work ac- 
cording to plans and spécifications required to be on flle, and to 
supervise the work. It was held that after the exécution of the 
contract the board of public works was without authority to make 
substantial changes in the terms of the existing contract without 
the approval of the city council, and that the contractor could not 
recover extra compensation from the city on account of variations 
from the plan of the work made by the direction of the board of 
public works. After référence to certain sections of the charter and 
îaws of Détroit materially affecting the question, the court said: 

"It is apparent from thèse provisions of law that the législature has sought 
to guard against the making of eontracts except by awarding them to the 
lowest bidder, and, by provlding that the eontracts shall be let In accordance 
with the plans and spécifications, has erected a safeguard against such sub- 
stantial departures as that In the présent case. Similar provisions of mu- 
nicipal charters hâve been considered by the court in a number of cases. In 
City of Détroit v. Mlchlgan Pav. Oo., 36 MIch. 335, It was held that the city 
could not be held for the expense of a public improvement, except under ex- 
press contract conforming to charter conditions, and was not llable upon an 
Implied contract. * * ♦ Any other nile would open the door in every case 
to an évasion of the statute; for, when a substantial departure Is made, if It 
may be lawfuUy made by the board, and bind the elty, the compensation pro- 
vided by the contract is no longer controlllng, and a déviation which a jury 
may say is substantial would entltle the conliactor in every case to recover 
on the quantum meruit." 

. It is apparent that this décision was rested on the sole ground 
that the provisions in the charter and Iaws of Détroit, requiring 
that the work should be let to the lowest responsible bidder, and in 
accordance with plans and spécifications, was inconsistent with 
the power to increase the cost of construction by authorizing extra 
compensation in conséquence of substantial changes in the plans 
and spécifications, by which the manifest purpose of the statute 
would be defeated. The judgment evidently proceeded upon the 
ground that the power to make substantial changes and contract 
for extra compensation was forbidden by necessary implication in 
the charter provision that the work should be let to the lowest re- 
sponsible bidder, and according to previously prepared plans and 
spécifications. The case is therefore clearly distinguishable from 
the one at bar, in which there is no statutory limitation or restric- 
tion similar in terms or effect to the one on which the ruling rested 
in Oampau v. City of Détroit, 106 Mich. 418, 64 N. W. 336. 

The distinction between the exercise of powers requiring judg- 
ment and discrétion and the performance of merely ministerial du- 
ties in relation to détail was not under considération in any other 
Michigan case to which we hâve been referred; and certainly none 
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of thèse cases deny the distinction, which is now fully recognized 
and established by well-considered cases in other jurisdictions. Upon 
the whole case, we conclude that there m no errer in the record 
prejudicial to the plaintiff in errer. Judgment aflarmed. 
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(Circuit Court of Appeals, Fifth Circuit. March 19, 1901.) 

No. 1,010. 

1, Tkespass to Try Titlb— Vbrbict— Constructiok— SoFFiciENcy to Support 

JUDGMEKT. 

In trespass to try title, plaintiff claimed a descrlbed portion of lot 14, 
according to tlie T. survey, which suMirided a grant into lots. The 
statute of limitations was pleaded as a défense, but the underlying issue 
was whether such survey was actually made on the ground, and was 
valid, and should prevail, as to boundaries and lot lines, over a subsé- 
quent survey. The verdict was in favor of plaintiff "for the land in 
controversy, except that part of the northwest part of lot 14" which a 
défendant named had inclosed. It further found "for the défendant the 
small triangular shaped pièce of land situate in said northwest corner of 
said lot 14, showlng a width of about 16 feet on the north Une of said lot 
14, and running to a point In the west Une of said lot 14 about 200 feet 
south of the northwest corner of said lot 14." EeM, that the lot 14 re- 
ferred to must be the lot 14, as bounded and descrlbed in the T. survey; 
that the triangular pièce descrlbed in the second clause of the verdict 
was intended to be Identical with the exception in the flrst clause; and 
that the word "about," twice used in the second clause, should be re- 
jected as surplusage, so far as it tended to render the verdict vague or 
nncertain; and that, as thus construed, the verdict was not so vague, 
uncertaln, and indefinite as to afford no basls for a vaUd judgment. 

2. 8ame— Revibw on Appbal. 

If, in trespass to try title, there îs anything in the évidence regarding lot 
lines or fences or other matters tending to render the verdict vague or 
nncertain, it eannot be Inquired into on an appeal raising a question as to 
Its sufflciency in such respects; that being a matter to be dealt with by 
the trial court on a motion for a new trial. 
6. Review — Direction of Verdict — Rbfdsal— Conplicting Evidence. 

Where the évidence was nncertain and conflicting as to a material 
fact, and left the question in doubt, there was no error In refusing to 
peremptorlly direct a verdict. 

In Error to the Circuit Court of the United States for the Eastern 
District of Texas. 

E. B. Parker, Jas. A. Baker, and R. S. Lovett, for plaintiffs in error. 
C. B. Martin, P. K. Ewing, and Gr. W. Tharp, for défendant in 
error. 

Before PAKDEE, McCOBMICK, and SHELBY, Circuit Judges. 

PARDEE, Circuit Judge. This is an action at law, in the nature 
of trespass to try title to 60 acres of land, a part of the Luke Moore 
survey (a league of land), situated near the city of Houston, in Har- 
ris county, Tex. The suit was instituted on October 6, 1897, by 
Charles Schreiber, the défendant in error, against Jérôme B. Oach- 
ran, W. J. Settegast, Jr., and Wilhelmine Helmke, the plaintiffs in 
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error, and the controversy resolved itself at last into a question of 
surreys aud boundaries. The patent froni the Mexican government 
to Luke !Moore — of which the property in controversy is a part — 
bears date August 13, 1824. The Luke Moore survey is bounded on 
the west by the Tierwester survey,. on the north by the S. M. Wil- 
liams survey, on the northwest by the Wells survey. The north- 
west corner of the Luke Moore survey is a common corner for the 
Luke Moore survey, the Tierwester survey, the Wells survey, and 
the Williams survey. In 1838, Henry Trott, a surveyor residing 
in Houston at that time, subdivided the Luke Moore survey into 
lots of varions sizes, and on the 15th day of June, 1838, a plat of 
thèse subdivisions, as prepared by him, was recorded in the record 
of deeds for Harris county, where it has remained from that day 
until now. The défendant in error claims that the plat made by 
Trott was the resuit of an actual sur\'ey of the land, while the plain- 
tiiïs in error claim that it is what is usually known as a "chimney- 
corner" survey, and not the resuit of an actual survey. The péti- 
tion is in the ordinary form of trespass to try title, and the prop- 
erty in controversy is described therein by metes and bounds, as 
follows, to wit: 

"Sixty acres of land, more or less, ont of the Luke Moore league, and more 
particularly described as air that portion of lot No. 14 lying westward of the 
county road, of the Henry Trott subdivision of the west half of said league, 
beginning at an iron peg set at the corner of lots 10, 11, 13, and 14, from 
which a pin oak 12 inches in diameter, marked 'I,' bears S., 25% degrees E., 
42% feet distant; also 646 feet S., 20 degrees W., of a fore and aft elm, 
standing on the Une between lots 10 and 11; thence S., 70 degrees B., along 
the line dividing lots 11 and 14, 280% feet, to a point in the center of the 
county road; thence S., 15 degrees 45 minutes E., 442 feet, to a point in the 
center of said county road; thence S., 20 degrees W., along the center line of 
the aforesald county road, 4,840 feet, to a point on the north bank of Bray's 
Bayou, at the mouth of a small drain; thence up said Bray's Bayou, following 
the meanders of the same, to Siewerson's S. E. corner, being the common 
corner of lots 13 and 14; thence N., 20 degrees E., along the line dividing said 
lots No. 13 and 14, and following said Siewerson's line to his N. B. corner, 
passing the same at 2,540 feet, at 5,106% feet, to the place of beginning. Said 
property is also described in a deed to plaintifE as lots 1, 5, 6, 10, 13, 14, 19, 
20, 24, 25, 28, and 29 out of lot No. 14 of the west half of the Luke Moore 
league, according to plat In record of deeds for Harris county, Texas." 

The défenses are (1) gênerai démarrer and gênerai déniai; (2) 
plea of not guilty; (3) that the property in controversy is not part 
of lot 14, as claimed by défendant in error ; (4) statute of limitation 
of five years; (5) statute of limitation of ten years. 

Under the statutes of Texas, the défendant in the court below, 
under a plea of not guilty, may put in any défense except the dé- 
fense of limitations, which must be specially pleaded. Under plea 
of not guilty, the plaintiffs in error offered évidence tending to prove 
that about the year 1860 Charles Kulbow, through whom the de- 
fendant in error claims, acquired the title to lot 14, and that about 
the year 1862 Christian Helmke, through whom the plaintifEs in 
error claim, acquired the title to lot 13; that soon thereafter the 
said Charles Kulbow and Christian Helmke agreed upon a dividing 
line between said two lots, and that ever since the making of sucS 
agreement, continuously until now, both of the parties thereto, and 
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those claiming through tliem, had acquiesced in and recognized such 
dividing line. Plaintiffs in error asked a peremptory charge upon 
this issue of an agreed line, but the court refused the charge, and 
submitted the question to the jury. The plaintiffs in error aiso of- 
fered évidence teuding to prove that soon after acquiring lot 13, 
to wit, about the 18th day of June, 1860, Christian Helmke built 
upon and improved the north part thereof, including the south end 
of lot 10, also owned by him; that, in erecting his fences and other 
improvements, he inclosed a small portion of the property in con- 
troyersy; and that continuously, since 18C0, the said Christian 
Helmke, and those claiming through him, including the plaintiffs in 
error, had held the actual, adverse, peaceable, open, notorious, and 
exclusive possession of said property, claiming to the boundaries 
of the property in controversy, and ail the time claiming, using, and 
enjoying said land as their property. The plaintiffs in error, under 
their plea of 10 years' limitation, asked the court below to instruct 
the jury peremptorily to flnd for plaintiffs in error. This the court 
refused to do, but submitted the issue of limitation, as well as ail 
other controverted issues, to the jury, 

Upon the pleadings as stated, the issues were submitted to the 
jury, who heard the évidence from day to day, six in ail, and there- 
after, on the Ist day of March, 1900, retumed into court the follow- 
ing verdict: 

"We, the jury, flnd for the plaintiff for the land In controversy, except that 
part of the northwest part of lot 14 that Mrs. Wilhelmine Helmke has In- 
closed in her présent fence. We find for the défendants the small triangular 
shaped pièce of land situated in said northwest corner of said lot 14, showing 
a width of about 16 feet on the north line of said lot 14, and running to a 
point in the west line of said lot 14, about 200 feet south of the northwest 
corner of said lot 14." 

In due time plaintiffs in error flled motion for new trial, which 
was overruled. A bill of exceptions was allowed and filed, and the 
cause brought to this court by plaintiffs in error. 

The assignments of error upon which plaintiffs in error rely are: 

"(1) That the verdict of the jury Is so vague, uneertain, and indefinite it 
cannot form the basis of a valid judgment. (2) That upon the issue of an 
agreed line claimed by plaintiiïs in error to hâve been established and flxed 
by and between Charles Kulbow and Christian Helmke, and continuously 
thereafter recognized by them, the évidence is uncontradicted; therefore the 
jury should hâve been instructed peremptorily to find for plaintiffs in error. 
(3) That, upon the issue of ten-years limitation, the testimony is uncontra- 
dicted that the plaintiiïs In error, and those through whom thcy claimed, 
went into possession of a portion of the property in controversy In 1S62, and 
continuously thereafter used and occupied the same, claiming to the bound- 
aries thereof, and therefore the jury should hâve been peremptorily Instruct- 
ed to find for plaintiffs in error." 

The underlying issue in the case was whether the Trott survey 
and plat of the Luke Moore grant, under which the plaintiff below 
claimed, was a genuine, valid survey, and should prevail as to boun- 
daries and lot lines over the Powers-Gillespie survey, made 22 years 
later, which varied from the Trott survey in respect to the west 
boundary of the grant and of the lots in controversy 125 varas. This 
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issue was submitted to the jury without objection, under the fol- 
lowing instructions: 

"The nile in regard to establlshing boundary Unes Is that if from the évi- 
dence the jury believe that the survey was made, and was actually made 
upon the ground, and the land was plotted and sold with référence thereto, 
that the parties so purchasing hold the land so establlshed upon the ground. 
and, if possible, from the évidence, it is the duty of the jury to follow the 
footsteps of the surveyor. But if from the évidence the jury don't beiieve 
that the land was actually surveyed upon the ground, and the subdivision 
lines actually run and marked and establlshed, then It would be regulated 
ordinarily, in the absence of the agreement of parties, by course and distance. 
Therefore, in deciding this case, you will détermine, first, whether or not the 
land in dispute was actually surveyed on tbe ground, and the boundary lines 
establlshed thereon, by Henry Trott; and, if you décide that it was actually 
surveyed upon the ground, then you are to décide from ail the évidence in 
the case where the true dividing line was between lots 13 and 14; and, if you 
believe from the évidence that it was in accordance with the plaintifC's con- 
tention, your verdict should be for the plalntifC, unless you find as hereinafter 
instrueted. But if you find that it was actually surveyed upon the ground, 
but is in accordance with the contention of the défendants, in that event your 
verdict should be for the défendants. As stated, the plaintiff's contention is 
that this west half of the Luke Moore survey was surveyed for a plot by 
Henry Trott, and the lines marked and establlshed upon the ground. That 
is the plaintlfif's contention, and, if you find that to be the fact, then the Unes 
would run In accordance with that survey, it being the older survey, and the 
parties' right would be determined by wherever you may décide or find from 
the évidence those lines to exist upon the ground. But if Henry Trott didn't 
survey it on the ground, and it was simply an office survey, or paper survey, 
then you are to détermine from the évidence offered whether it was subse- 
quently surveyed by any one else, — Powers, or any other person. If you be- 
lieve from the évidence Trott did not actually survey it upon the ground, but 
that Powers did actually survey it upon the ground, and marked the division 
lines between the respective lots, in that event you would hold to those lines. 
It is for you to détermine, from ail the évidence ofCered, if this ground was 
actually surveyed. If you détermine it was actually surveyed, you are to dé- 
termine who surveyed it. If Trott surveyed it, then. In the absence of any 
agreement between the parties, or the defeat of anybody's right by the stat- 
ute of limitations, the parties would hold to the Trott lines. But if Trott did 
not actually survey It, but Powers did actually survey It, then, in the absence 
of an agreement or defeat of statute of limitation or otherwise, the parties 
would go to the Powers line. If you find from the évidence that Trott did 
not survey It upon the ground, then you are to détermine from the évidence 
whether or not Powers surveyed it upon the ground. If Powers did not sur- 
vey it upon the ground, then you are to détermine, from ail the évidence 
offered before you, as to where the true lines were. But, if you détermine 
Powers did survey it upon the ground, then the parties' right wlll go to those 
lines, unless they were defeated by reason of some other matter," 

Under thèse and other instructions not bearing on the survey 
question, the jury found "for the plaintifl for the land in contro- 
versy, except," etc. Now, as the plaintifl below in his pétition 
claimed under the Trott survey, and as under the instructions above 
given a verdict in his favor could only be returned in case the jury 
found the Trott survey to hâve been actually made on the ground, 
it is very certain that the lot 14 referred to in the verdict is the 
lot 14 as bounded and described in the Trott survey. We think 
it apparent on the face of the verdict that the triangular shaped 
pièce of land found for the défendants in the last clause is and 
was intended to be identical with the excepted part from the lands 
in controversy described in the first clause as "that part of the 
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northwest part of lot 14 that Mrs, Wilhelmine Helmke lias inclosed 
in her présent fence." 

The Word "about," twice nsed in the last clause of the verdict in 
connection with tlie description of the lots, is to be rejected as sur- 
plusage, 60 far as it tends to render the verdict vague or uncer- 
tain. Bodiey v. Taylor, 5 Cranch, 224, 3 L. Ed. 75; Johnson v. 
Pannels' Heirs, 2 Wheat. 206, 4 L, Ed. 221; Shipp v. Miller's Heirs, 
2 Wheat. 316, 4 L. Ed. 248. 

The trial court did not apparently hâve any diflSculty in render- 
ing an intelligent judgment, based on the verdict and the pleadings 
in connection therewith, and the judgment so rendered seems cor- 
rect in ail respects. If there was anything in the évidence with re- 
gard to Unes or fences or other matters which tended to render 
the verdict vague and uncertain, it is a matter whoUy beyond our 
inquiry, and could only hâve been dealt with by the trial court on a 
motion for a new trial. 

The second contention of the plaintiffs in error seems to be in 
the nature of an appeal from the trial court and jury on a ques- 
tion of fact. The instruction given the jury on the issue of an 
agreed boundary line was lucid and full, so far as the law involved 
was concerned, and appears only to hâve been objected to on the 
ground that the court did not go further, and, for the reason that 
the évidence was uncontradicted and established the agreed bound- 
ary line as claimed by the défendants, instruct the jury peremptorily 
to find for the défendants. Evidently, neither the jury nor the trial 
judge considered the évidence undisputedly in favor of the défend- 
ants; for the one found, and the other sustained, a verdict to the 
contrary. 

The case was argued in this court by counsel on both sides, who 
did not participate in the trial before the jury, and their briefs are 
so conflicting that to détermine the facts proved an examination 
and analysis of the entire évidence, as presented in 376 printed 
pages of the transcript, bas been rendered necessary. From our 
examination, we conclude that the question was not so much that 
of an agreed boundary as of a boundary acquiesced in, and in re- 
gard to which the évidence of the défendants below is from inter- 
ested sources, and is uncertain, inferential, and somewhat conflict- 
ing in itself, and that the évidence offered by the plaintiff below 
in opposition tends directly to contradict and partially overthrow 
the défendants' pretension as to either an agreed or an acquiesced 
in boundary. To recapitulate the évidence, and point out in full 
the discrepancies, uncertainties, and conflicts, would take more space 
and time than we are disposed to give, and would, besides, be of 
no value in any other case. 

As we find the évidence was uncertain and conflicting, and that 
the question, under ail the authorities, ought not to hâve been with- 
drawn from the jury, we do not feel called upon to review the many 
décisions cited and dealing with the question when and under what 
circumstances should the trial court withdraw a case from the jury 
and peremptorily direct a verdict. 

As to the third contention, that the proof was ancontradioted m 
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regard to the lO-years statute of limitation, we find from an exam- 
inatioD of the évidence that the question of exactly what and ho-w 
much Mrs. Helmke and her successors occupied and possessed and 
exercised ownership over under a claim of title is as mnch in doubt 
as the question of an agreed boundary, and that under ail the cir- 
cumstances it was a matter very properly left to the jury. The 
judgment of the circuit court is afQrmed. 



SMYTHB et al. v. UNITED STATES.» 

(Circuit Court of Appeals, Fifth arcult March 19, 1901.) 

No. 950. 

1. BUPERINTKNDBNT OF MiNT — LOSS OV PUBOC MOKETS— LiABILITIBS ON BOND. 

Whether the superintendent of a mint was at fault or net, he and his 
sureties are liable on his bond "for the faithful discharge of his duties" 
for the Icss by lire of public moneys which the law required him to keep 
safely, and pay over when required. 

9, SaME— ACTIOK POR LOSS — RiGHT TO Chkdtt. 

In an action against the superintendent of a mint for a loss of public 
moneys, he is not entltled to a crédit where the claim therefor was not 
shoTvn "to havè been presented to the accounting ofBcers of the treasury, 
and to hâve been disallowed in whole or In part," etc., as required by 
Kev. St. § 951, as a condition précèdent to its being admitted on the trial. 

t. Same— Defbnbb — Plba of No Damage. 

No damage Is not a good plea In défense to an action against a mint 
superintendent to recover on his offlcial bond, conditioned "for the faith- 
ful discharge of his duties," for a loss by fire of moneys which his bond 
required him to keep safely, and pay over when required. 

4 Samb— Recovert of Bond — Interbst. 

On recovery on a mint superintendent's bond for a loss of public mon- 
eys which he was required to keep safely and turn over when required he 
should be charged with interest thereon from the date of their receipt 
untll repayment, as provlded by Kev. St. § 3G24, in relation to ail judg- 
ments obtained In suits to recover public moneys from persons aecount- 
able therefor, and who neglect or refuse to pay into the treasury the sum 
or balance due. 

In Error to the Circuit Court of the United States for the Eastem 
District of Loùisiana. 

John D. Rouse, Wm. Grant, W. W. Howe, W. B. Spencer, Chas. 
Cocke, and E. H. McCaleb, for plaintiffs in error. 
P. B. Earhart, for défendant in error. 

Before SHELBY, Circuit Judge, and NEWMAN and TOULMm, 
District Judges. 

TOULMIN, District Judge. This is a suit brought by the United 
States against Andrew W. Smythe and the sureties on his officiai 
bond, as superintendent of the United States mint at New Orléans, 
to recover |25,000, which it is alleged he received and failed to ac- 
count for, as required by the condition of his bond. The défend- 
ants excepted to the pétition on the ground that it did not state 
a cause of action. The exception was referred to the merits by or- 
der of the circuit court. Thereupon the défendants filed answer» 

*For opiniou below, eee 120 Fed. 30l 
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of a gênerai déniai of the allégations of tKe pétition, and specially 
that the |25,000, the alleged deficiency of défendant Smythe sued 
for, was occasioned by a fire in no way attributable to said Super- 
intendent Smythe or his employés, which occurred in the vault of 
the cashier of the mint, by wluch event the said sum, in the cur- 
rency of the United States, was bumed and destroyed; that the 
box containing the same was turned over to the agents and repré- 
sentatives of the plaintiffs for examination and investigation; and 
that because of the destruction of said currency by ûre tlie de- 
fendants were in no way liable in this suit. Much évidence was of- 
fered pro and con upon the issues presented by the answers, but 
the évidence was without dispute that there was a deficiency of 
123,000, as shown by défendant Smythe's account with the govern- 
ment, of the moneys received by him as superintendent of the mint. 
It also showed that the government, by its représentative, took pos- 
session of the box referred to, and that its expert was able to identify 
$1,182 of charred currency therein, and that the same is still in pos- 
session of the government, and deposited in said mint. There was 
no exception to, or motion to strike out, the spécial défense set up 
in the défendants' answer, and there was no objection to the in- 
troduction of évidence in support of that défense. On the conclu- 
sion of the évidence the court, on motion of counsel for the plaintiffs, 
directed a verdict for the plaintiffs, and refused ail charges requested 
by the défendants. Judgment having been given for the plaintiffs, 
the défendants bring the case hère, and assign errors which raise 
the following points, to wit: (1) If the money representing the de- 
ficiency sued for was destroyed by fire, and such flre was not caused 
by the fault or négligence of défendant Smythe, the plaintiffs are 
not entitled to recover. (2) If the alleged deficiency of $25,000 was 
contained in a box in the vault of the mint, in the form of United 
States treasury notes, and ail said money was destroyed by fire while 
so contained in said vault, and the remains and débris thereof were 
delivered by Smythe to the représentative of the United States gov- 
ernment who was authorized to receive it, a verdict for the plaintiffs 
cannot exceed nominal damages. (3) The défendants are entitled 
to crédit for ail the burnt or charred money identified and tumed 
over to the United States government. (4) The défendants were 
only liable for interest upon the principal from the date of the de- 
mand for the same upon the sureties on Smythe's bond, to wit, from 
February 9, 1894, and not from April 1, 1893, the day the money was 
received by Smythe, as allowed by the judgment. 

Since the case of U. S. v. Prescott, 3 How. 578, 11 L. Ed. 734,— 
the first case that came before the suprême court involving the ques- 
tion of liability of a receiver of public moneys, — down to the présent 
time, the court has uniformly held, as a gênerai proposition, that a 
bond of an officer charged with the receiving and safe-keeping of 
public moneys until they are legally withdrawn or paid out créâtes 
an absolute liability for the moneys that come to his hands. It 
has always regarded such officer as an insurer of the public money 
in his hands, and has held that he and his sureties cannot escaps 
liability therefor, although it is stolen, or lost, or taken by robbery, 
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aad without his fault. Wliere the condition of his bond is to ac- 
couut for and pay over money, or words to that effect, or tke con- 
dition is to faithfully perforai the duties of an oiSce, and a statute 
describes the duties to similar effect, the offlcer has been held a vir- 
tual insurer of funds coming regularly into his hands, and therefore 
accountable for an unavoidable loss. In TJ. S. v. Prescott, supra, 
the suit was on the officiai bond of a receiver of public moneys. 
The défense was that the money had been stolen from the défend- 
ant without his fault or négligence. The court said: 

"This is not a case of bailment, and, consequently, the law of bailment 
does not apply to it. The liabllity of défendant Piescott arlses out of his offi- 
ciai bond and principles whleh are founded on public policy." 

There is no principle on which such a défense can be sustained. 
The obligation to keep safely the public money is absolute, without 
any condition, express or implied, and nothing but the payment of 
it when required can discharge the bond. 

In U. S. V. Morgan, 11 How, 154, 13 L. Ed. 643, the suit was 
against a collector of customs on his bond for treasury notes re- 
ceived by him. The défense was that they had been lost or purloined 
without his knowledge or consent. The court held that this was no 
excuse, and that the défendant was liable for the notes on his bond, 
and not on any original bailment. 

In U. S. T. Dashiel, 4 Wall. 182, 18 L. Ed. 319, a paymaster in the 
United States army was sued on his officiai bond "for the faithful 
discharge of his duties." His duty was to safely keep ail public 
moneys in his charge, and pay them over when required to do so. 
The défense was that the money had been stolen from him. It was 
held that this did not exonerate him. 

In U. S. V. Keehler, 9 Wall. 83, 19 L. Ed. 574, the court said «that 
in an action on an officiai bond the right of the government did not 
rest on the implied contract of bailment, but on the express contracrt 
found in the bond." 

The case of Boyden v. U. S., 13 Wall. 17, 20 L. Ed. 527, was that 
of a receiver of public moneys, who was sued on his bond. The court 
said: 

"Were a receiver of public moneys, who has given bond for the faithful 
performance of his duties as required by law, a mère ordinary bailee, It 
might be that he would be relieved by proof that the money had been de- 
stroyed by fire, or stolen from him, or talsen by irrésistible force. He would 
then be bound only to the exercise of ordinary care, even though a bailee for 
hire. The contract of bailment implies no more, except in the case of com- 
mon carriers. He may, however, malie himself an insurer by express con- 
tract, and this he does when he binds himself in a pénal bond to perform the 
duties of his office without exception. There is an established différence be- 
tween a duty created by law and one to which is added the obligation of an 
express undertalsing. The law does not compel to impossibilities, but it is 
a settled rule that, if performance of an express engagement becomes impos- 
sible by reason of anything occurring after the contract was made, though 
unforeseen by the contracting parties, and not within his control, he will not 
be excused. The rule has been applied rigidly to bonds of public offlcers in- 
trusted with the care of public moneys. Such bonds hâve almost Invariably 
been construed as binding the obligors to pay the money in their hands when 
required by law, even though the money may bave been lost without fault on 
their part." 
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The défense set up in the case was that tte receiver had been 
robbed of the public money received by liim. The court said: 

"If, as we hâve seen, his liability is to be measured by his bond, and that 
binds him to pay the money, then the cause which renders it impossible for 
hlm to pay is of no importance, for he has assumed the rlsk of It." 

In Bevans v. U. S., 13 Wall. 56, 20 L. Ed. 531, the court said: 

"It is not to be overlooked that Bevans was not an ordinary bailee of the 
government. Bailee he was undoubtedly, but by his bond he had Insured the 
safe-keeping and prompt payment of the public money which came into his 
hands. His obligation was therefore not less stringent than that of a com- 
mon carrier, and in some respects it was greater." 

The learned counsel for the plaintiffs in error substantially con- 
cède in their argument that until the case of U. S. v. Thomas, 15 
Wall. 337, 21 L. Ed. 89, the suprême court had expressed yiews 
adverse to their position in this case, but contend that in the Thomas 
Case the court decided that the liability of a fiscal officer of the 
United States was that of a simple bailee, notwithstanding the 
conditions contained in a bond of the character of the one hère in- 
volved. We do not agrée with this contention. We find nothing 
in the Thomas Case overruling the former décisions of the court 
on the question involved in this suit. Mr. Justice Bradley, speak- 
ing for the court, said: 

"This précise question has not yet been decided by this court. As the 
Rébellion has been held to bave been a public war, the question may be stated 
in a more gênerai form, as foUows: Is the act of a public enemy in forcibly 
seizing or destroying property of the government in the hands of a public 
officer, against his will and without his fault, a discharge of his obligation to 
keep such property safely, and of his officiai bond, given to secure the faithful 
performance of that duty, and to hâve the property forthcoming when re- 
quired?" 

— And decided that the seizing by a public enemy in a state of war 
of public moneys in the hands of a loyal government agent, against 
his will, and without his fault, was a sufiQcient discharge from the 
obligations of his officiai bond. We do not flnd, as claimed by 
counsel, that the court held "that the liability of a fiscal oflQcer of 
the United States was that of a simple bailee." In the course of 
the opinion Mr. Justice Bradley said that such fiscal oflQcers are 
nothing but bailees, and added: 

"But they are spécial bailees, subject to spécial obligations. It îs évident 
that the ordinary law of bailment cannot be invoked to détermine the degree 
of their responsibility. Xhis is placed on a new basis. To the extent of the 
amount of their officiai bonds, it is fixed by spécial contraet; and the policy 
of the law as to their gênerai responsibility for amounts not covered by such 
bonds may be fairly presumed to be the same." 

Referring to some of the cases herein cited by us, he said: 

"But in none of them was the défense of overruling necessity interposed. 
They were ail cases of alleged theft, or robbery, or some other cause of loss, 
which would hâve been insufflcient to exonerate a common carrier from lia- 
bility. They ail concur in establishing one point, however, of much impor- 
tance, — that a bond with an unqualifled condition to account for and pay over 
public moneys enlarges the implied obligation of the receiving officer, and de- 
prives him of défenses which are available to an ordinary bailee." 
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In some of the cases cited by us the court has, in effect, held 
that, while a receiver of public moneys is a bailee, lie is not an ordi- 
nary bailee, and his obligations and liability do not dépend on the 
law of bailments, but are measured by his bond. His liability is not 
unlike that of a common carrier, who is responsible for ail losses ex- 
cept they be occasioned by the act of God or the public enemy. Our 
understanding of the language used in the Thomas Case is to the 
same effect. 

Irrespective of the views hereinabove expressed as to the défend- 
ants' liability, we think the undisputed évidence showed such want 
of care on the part of the superintendent's cashier as to hâve justi- 
fled the circuit court in directing a verdict for the plaintiffs. The 
ofiQcial bond of the défendant Smythe was conditioned for the faith- 
ful discharge of his duties. Among those duties was the control 
of the mint under his ofiicial charge, and the safe-keeping, until 
legally withdrawn, of ail moneys in his custody. Eev. St. §§ 3503, 
3506. He is not relieved from liability to the United States for 
acts, omissions, or négligence of his subordinates or employés. Eev. 
St. § 3501. The duties prescribed by the statute are as much a part 
of the condition of his bond as if the same were written therein. 4 
Am. & Eng. Enc. Law (2d Ed.) 681, and authorities cited in note 2. 
Under Rev. St. § 951, in suits like this "no claim for a crédit shall 
be admitted upon trial, except such as appear to hâve been presented 
to the accounting officers of the treasury, and to hâve been disal- 
lowed in whole or in part," etc. In this case there was no proof 
that any claim for crédit or set-off was ever presented to the proper 
officers and disallowed. U. S. v. Fletcher, 147 U. S. 664, 13 Sup. 
et. 434, 37 L. Ed. 322; Yates v. U. S., 32 G. G. A. 507, 90 Fed. 57. 
Besides, where a bond is not one to indemnify against damage, but 
an affirmative covenant to do spécifie things, non damnificatus, or 
no damage, is not a good plea. 3 Enc. PI. & Prac. 663, and authori- 
ties in note 1. In suits on claims of this character, interest of 6 
per centum per annum from the time of receiving the money until 
it shall be repaid is recoverable. Rev. St. § 3624. We find no error 
in the ruling of the circuit court, and its judgment is affirmed. 

NEWMAN, District Judge. I concur in the judgment of the court 
in this case because I think under the évidence the circuit court 
was clearly justifled in directing a verdict for the plaintiffs. The évi- 
dence not only failed to show proper care of the funds in the hands 
of the superintendent of the mint, but shoM'ed actual négligence 
on the part of the cashier, which négligence of his subordinate must 
be chargea to the superintendent in this suit. 

I do not believe that the liability of public officiais on tlieir bonds, 
for funds in their hands, is as strict and severe as my Brethren hold 
it to be, and, eren if so strict a rule prevailed formerly, it was very 
much modified by the décision of the suprême court in the case of 
U. S. V. Thomas, 15 Wall. 337, 21 L. Ed. 89, as I read that décision. 
While it is undoubtedly true that public policy requires quite a strict 
rule against the holders of public money, it does not, in my opinion, 
go to the extent announced in the opinion of the majority of the 
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court. But, on the facts in this case, the action of the circuit court 
in giving peremptory instructions for tlie plaintiifs was right, and 
the judgment, for that reason, should be afflrmed. 



REYNOLDS et al. v. LILLY. 

(Circuit Court of Appeals, Pifth Orcult. April 9, ISOl.) 

No. 952. 

AppBAii AND Erroh— Bill op Exceptions— Time— Failukb to Exécute— 
6coPB OF Kbvikw. 

Where a bill of exceptions on appeal to the United States circuit court 
of appeals was presented to the trial judge for allowance and signature 
■wlthin the time as extended, but it was not signed, or its exécution per- 
fected, wlthin the time, the only question that can be considered on an 
appeal is whether the complaint wàrranted the judgment rendered in 
favor of plaintifE. 

In Error to the Circuit Court of the United States for the North- 
ern District of Alabama. 

Lee Cowart, for plaintiffs in error. 
Wm. L. Martin, for défendant in error. 

Before PAEDEE, McCOEMICK, and SHELBY, Circuit Judges. 

FARDEE, Circuit Judge. Section 4137, Code Ala. 1896, reads as 
follows: 

"Any person who cuts down, deadens, girdles, or destroys, or talies away, 
if already eut down or fallen, any cypress, pecan, oali, piiie, cedar, poplar, 
walnut, hickory, or wild-cherry tree, or sapling of that kind, on land not his 
own, willfully and knowingly, without the consent of the owner of the land, 
must pay to the owner ten dollars for every such tree or sapling; and for 
every other tree or sapling not hereinbefore described, so eut down, deadened, 
girdled, destroyed or taken away by any person, he must pay to the owner 
the sum of five dollars." 

This action was commenced under the above statute by flling in 
the circuit court the following complaint: 

"Geo. C. Lilly, PlaintifC, versus Henry C. Eeynolds and William B. Eeynolds, 

Bfts. 
"The plaintiff, who is a citizen of the state of Tennessee, claims of the de- 
fendants, who are citizens of the state of Alabama, the sum of flve thousand 
seven hundred and twenty-five dollars, for that the said défendants willfully 
and knowingly, and without the consent of the plaintifC, did eut down five 
hundred and sixty-nine oak, pine, and hickory trees, or saplings of that kind, 
and seven black gum and chestnut trees, or saplings of that kind, on the fol- 
lowing described tracts of land, to wit: The S. E. quarter of the N. W. quar- 
ter, and the east half of the southwest quarter, and the west half of the 
southeast quarter, ail in section 2, townshlp 24, range 12 east, in Shelby coun- 
ty, Ala., which said lands, at the time said trees were so eut by the défend- 
ants, did not belong to the défendants, but belonged to the plaintiff." 

The défendants were duly summoned on November 12, 1898, and on 
December 7, 1899, the cause came on to be heard before a jury, where- 
upon came the défendants in open court, and pleaded the gênerai is- 
sue, and the further hearing of the cause was continued until Decem- 
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ûer 8, 1898, on which day, on leave of the court, plaintiff was allowed 
to flle an amendment to the complaint as f ollows : 

"The plalntlff, by leave of the court, amends his complaint by addlng there- 
to the foUowing counts: (2) The sald plaintiff claims of the said défendants 
the sum of five thousand seven hundred and twenty-five dollars, for that sald 
défendants willfully and knowingly, and -withont the consent of the plaintiff, 
did eut down or carry away five hundred and sixty-nlne oak, pine, and hickory 
trees or saplings, and seven black gums and chestnut trees, or saplings of 
that kind, on the land described in the original complaint, which said land, 
at the time said trees were so eut and carried away by the défendants, did 
not belong to the défendants, but belonged to the plaintiff. (3) ïhe said 
plaintiff claims of the said défendants the sum of five thousand seven hun- 
dred and twenty-five dollars, for that said défendants willfully and know- 
ingly, and without the consent of the plaintiff, did take away five hundred 
and sixty-nine oak, pine, and hickory trees, or saplings of that kind, and 
seven black gum and chestnut trees, or saplings of that kind, which had al- 
ready been eut down or fallen on the land described in the original com- 
plaint in this cause, which sald land, at the time said trees were so taken 
away by the défendants, did not belong to the défendants, but belonged to 
the plaintiff." 

After filing this amendment, the défendants interposed the same 
plea, — the gênerai issue. Thereupon came a jury, and, after listening 
to the testimony advanced, argument of counsel, and charge of the 
court, the jury returned a verdict in writing as f ollows: "We, the 
jury, find for the plaintiff, and assess his damages at |5,725 ;" where- 
upon the court rendered judgment against the défendants, Henry G. 
Keynolds and William B. Keynolds, in the sum of |5,725 and costs. 
On December 23, 1899, the défendants flled a motion for a new trial, 
based on some 19 différent grounds, not necessary to recapitulate. 
The further hearing of the same was postponed until December 30, 
1899, when the court entered an order as f ollows: 

"It is ordered by the court, uniess plaintiff enters a remittitur before the 
adjournment of this court for the présent term, a new trial is granted in thls 
cause." 

On January 9, 1900, the following proceedings were had: 

"Oome the parties by attorneys, and the plaintilï, in order to prevent the 
granting of a new trial, consents in open court to a remittitur of four thou- 
sand two hundred and twenty-five dollars, the sum requlred by the court, 
from the amount heretofore on a former day of this term awarded him by a 
jury upon the hearing of a cause, and for which judgment was rendered; and 
further consents that a judgment of fifteen hundred dollars may be entered 
in his favor, instead of and In lieu of the amount so awarded by said verdict 
and Judgment. Thereupon It is considered and adjudged by the court that 
défendants' motion for a new trial be, and the same is hereby, overruled, and 
that the plaintiff, Geo. O. Lilly, bave and recover of the défendants, H. 0. 
Keynolds and W. B. Reynolds, the sum of fifteen hundred dollars ($1,500), 
besides the costs in this behalf expended; for which let exécution issue." 

On Jannary 17, 190O, the Honorable John Bruce, district judge of 
the Northern district of Alabama, allowed this writ of error, and at 
the same time entered an order extending the time for filing and pre- 
senting bill of exceptions to the trial judge 60 day s, and thereafter, 
on March 14, 1900, again enlarged the time in which to présent bill 
of exceptions to the trial judge to the 17th day of April, 1900. 

It is within our knowledge, derived from proceedings in this court, 
for a mandamus directed to the Honorable Aleck Boarman, district 
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judge for the Western district of Louisiana, who, under proper au- 
tliority, held the circuit court of the United States for the Southern 
division of the Northern district of Alabama, and who was the judge 
who presided at the trial before the jury in this case, that, although 
an alleged bill of exceptions was presented to the trial judge for al- 
lowance and signature within the time extended by the Honorable 
John Bruce of the district, yet no bill of exceptions was signed nor 
perfected. On the record before us the only question that can be con- 
sidered is whether the complaint, as amended, warranted the judg- 
ment finally rendered; and of this, considering the statute of Ala- 
bama hereinbefore quoted, there can be no doubt. The record shows 
no réversible error, and the judgment of the circuit court is alfirmed. 



SAGE et al. v. FAEGO TP. 

(Circuit Court of Appeals, Eigbth Circuit March 4, 1901.) 

No. 1,426. 

1. Municipal Bonds— Power of Township to Issue— Kansas Statute. 

Unfler Laws Kan. 1886, p. 123, relatlng to the organlzation of new 
countles, which provlded that no bonds of any klnd should be Issued by 
any county organlzed thereunder, or by any BUbdivision thereof, within 
one year after such organizatlon, and which was amended by Laws 
1887, p. 186, so as to read that "no bonds * * * shall be voted for 
and Issued by any county or township within one year after the organ- 
lzation of sueh new county imder the provisions of this act," a township 
had no power to vote upon the Issuance of bonds within a year after 
the organizatlon of the county, and rallroad ald bonds issued pursuant 
to a vote at an élection held within a year after the organizatlon of the 
county are void, although not Issued until after the expiration of such 
year, and, where the date of the élection appears upon their face, ail 
purchasers are ehargeable with notice of their invalldity. 

2, Same — VoiD Bonds— AcTS of Ratipication. 

Municipal bonds, whlch were vold from the beglnnlng because of want 
of power In the municlpality to issue them, cannot be valldated by any 
subséquent act of ratification or estoppel. 

In Error to the Circuit Court of the United States for the District 
of Kansas. 

O. H. Bentley and Eodolph Hatfield, for plaintifls in error. 
S. S. Ashbaugh, for défendant in error. 

Before CALDWELL and SANBORN, Circuit Judges, and ADAMS, 
District Judge. 

ADAMS, District Judge. This was a suit instituted by the plain- 
tiffs in error to recover from the défendant in error upon certain cou- 
pons representing accrued interest on certain bonds held by the plain- 
tiffs, and alleged to bave been duly issued by Cimarron township, the 
predecessor in name of the défendant, Fargo township, in Seward 
county, Kan. The answer disclosed that the bonds from which the 
coupons were eut were issued in satisfaction of a subscription by 
the township to the capital stock of the Chicago, Kansas & Nebraska 
Railway Company, which proposed to build a railroad into and 
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through the townsliipj and that the élection required by the railroad 
aid laws of Kansas (section 1283 et seq., Gen. St. 1889) to détermine 
whether tlie subscription should be made and the bonds issued to py 
the same was held, and the proposition to that effect voted npon, with- 
in one year after the temporary organization of Seward county, 
wMch occurred July 3, 1886, in violation of the provisions of the aet 
of March 11, 1887 (section 1577, Gen. St. 1889). The answer also dis- 
closed that the bonds issued recited on their face that they were so 
issued pursuant to the authority of a spécial élection held on March 
29, 1887. A demurrer interposed to this answer was overruled by 
the trial court, and judgment rendered in favor of the défendant. 

Counsel for plaintiffs in error contend that this answer states 
no défense. They concède that the act of March 11, 1887, relat- 
iez to the organization of new counties, is applicable to the case; 
but urge that because the bonds were actually executed and delivered 
to the railway company on April 2, 1888, more than one year after 
the date of the organization of the county, the mère fact that the élec- 
tion which authorized their issue was held within a year after such 
organization créâtes no légal barrier against their right of reeovery. 
They contend that this was, at the worst, a mère irregularity in 
unessential détail, and that the issue of the bonds, after the year had 
elapsed, cured the defect or irregularity occurring in the preliminary 
step. 

This argument, in our opinion, is not sound. The railroad aid laws 
of Kansas, supra, enable any organized municipal township, on com- 
pliance with certain prerequisite conditions, to subscribe for capital 
stock of any railroad company proposing to construct a railway 
through or into such township, and to issue bonds in payment of 
such subscription. The act of February 23, 1886 (Laws Kan. 1886, p. 
123), relating to the organization of new counties, provided a method 
for organizing a county, but contained a spécifie provision as f ollows : 
"That no bonds of any kind shall be issued by any county, township, 
or school district within one year after the organization of such new 
county, under the provisions of this act." The last-mentioned act 
was amended by the act of March 11, 1887. Laws Kan. 1887, p. 186. 
This amended act, after providing a scheme for the organization of 
the county and the appointment of county commissioners and other 
ofScers, as therein stated, enacts as f ollows: 

"And from and after the qualification of the county officers appointed under 
this act, the said county shall be deemed to he duly organized: provided, 
that no bonds, except for the érection and furnishing of school houses shall 
be voted for and issued by any county, or township, within one year after 
the organization of such new county under the provisions of this act." 

The question presented by the record in this case is whether, under 
the Laws of Kansas, supra, Seward county, or Cimarron township 
within that county, was a duly-organized county or township, for thé 
purpose of voting for the issue of bonds in question, when the same 
was done. 

The act of 1886, which contained the proviso preventing the issue 
of bonds within one year after the organization of the county, in 
the mind of the législature of the state required amendment, and 
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the act of 1887 was passed inserting a prohibition, net only against 
the issue of bonds, but also against their authorization by a vote 
of the people. The législature must be presumed to bave intended 
something by this additional prohibition, and the language employed 
is plain and clear to the eflfect that bonds could neither be voted for 
nor issued within a year after the organization of the county. This 
statute bas been construed by the suprême court of Kansas to mean 
that the organization contemplated by it is only a temporary or 
provisional one, for spécial and limited purposes, not including the 
purpose of authorizing the issue of bonds like those involved in this 
case. State v. Commissioners of Haskell Co., 40 Kan. 65, 19 Pac. 
362. It is there said: "The législature has, in efifect, said that when 
the temporary ofiQcers appointed by the govemor under the act re- 
lating to the organization of new counties hâve qualifled, the county 
shall be deemed to be duly organized except for certain purposes, 
including the voting and issuing of that kind of bonds" which were 
in that case and are in this case in controrersy. The doctrine of 
that case was approTed by this court in the case of Coffln v. Board, 
6 G. G. A. 288, 57 Fed. 137. In the last-mentioned case it is held, 
in substance and eflfect, that the addition of the words "voted for," 
found in the proviso of the act of 1887, had the eflfect of further re- 
stricting the power of newly-organized counties, so that they could 
not only not issue bonds within one year after organization, but could 
not take the preliminary step of voting for them within that year. 
Upon the authority of this case, from which we see no reason to 
départ, it must be held that Seward county, on March 29, 1887, 
when the vote was taken in Cimarron township to make the sub- 
scription and issue the bonds in question, had no such organized ex- 
istence as enabled it or any of its townships to take the preliminary 
step of voting for an issue of bonds like those now in controversy. 
It follows that there was no power in Cimarron township to vote, 
and thereby contract, for the issue of bonds in question when it un- 
dertook to do so, and, in the absence of such fundamental power, 
the attempt to exercise it is of no avail, and the bonds resulting 
from such attempt are illégal and void. This conclusion renders it 
unnecessary to give any considération to the argument that the 
township, by the divers subséquent acts of its oflficers and agents 
in paying interest for some years on the bonds, is estopped from 
now asserting their invalidity. 

The bonds, for want of power in the township to contract for 
them, were wholly void and of no légal effect from the beginning, 
and the township is not estopped from asserting their invalidity by 
reason of any of the subséquent acts of its municipal ofQcers or 
agents or by reason of any supposed ratification by them. Central 
Transp. Co. v. Pullman's Palace-Car Go., 139 U. S. 24, 11 Sup. Ct. 
478, 35 h. Ed. 55, and cases there cited; Marsh v. Fulton Co., 10 
WaU. 676, 19 L. Ed. 1040. The bonds contain on their face the ré- 
cital that they were issued pursuant to the authority of a spécial 
élection held on March 29, 1887. The act of March 11, 1887, provides 
that this élection could not be held within one year from the date 
of the organization of the county. Of ail this, as well as of the date 
107 P.— 25 
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of oi^anizatioD, the plaintiS was bound to take notice. Coffin v. 
Board, supra, and cases cited; McClure v. Oxford Tp., 94 U. S. 429, 
24 L. Ed. 129. Accordingly, if this were not a case of utter want of 
power, and were one in which the good faith of the purchasers could 
be considered, they are clearly shown to hare had knowledge of the 
invalidity of the bonds when they purchased them. The judgment is 
afiarmed. 



LYON V. BOSTON & M. R. 00. 

(Circuit Court, D. Vermont. March 11, 1901.) 

1. Administratobs— Recovbbt fok Inïbstate's Death— Statute Authouiz- 
iNQ— Construction— New Right of Action. 

Pub. St N. H. 1901, c. 191, §? 8-12, authorlzing an admlnistrator to 
recoTer for Injuries resultlng in the death of his Intestate, do not create 
a new right of action in the administrator, but lieep alive a former right 
In his Intestate. 

3. Samb— Sdrvival of Cause of Action. 

Though a cause of action for the death of an Intestate, -whleh survives 
to his admlnistrator under the New Hampshlre statute (Pub. St. 1901, c. 
191, §§ 8-12), Is transltory, the survlval is wholly where the right is, and 
local, and, the right to sue arlslng wholly in that state where the acci- 
dent eausing death occurred, It Is not carried by the statute to a Vermont 
admlnistrator of the décèdent; endeavorlng to sue défendant in the latter 
State. 

At Law. 

Thomas W. Moloney and Fred M. Butler, for plaintiff, 
W. B. C. Stickney and Geo. A. Weston, for défendant 

WHEELEE, District Judge. The law of New Hampshire provides 
(Pub. St. 1901, c. 191): 

"Sec. 8. That actions of tort for physical injuries to the person, and the 
causes of such actions shall survive to the extent, and subject to the limita- 
tions set forth in the five following sections, and not otherwise. 

"Sec. 9. If such an action is pending at the time of the decease of one of 
the parties, It shall abate and be forever barred, unless the admlnistrator of 
the deceased party, If the deceased was plaintiff, shall appear and assume 
the prosecution of the action before the end of the second term after the 
decease of such party, or if the deceased party was défendant, unless 
the plaintiff shall procure a scire faclas to be Issued to the administrator of 
the deceased party before the end of the second term after the original grant 
of administration upon his estate. 

"Sec. 10. If an action is not then pending and has not already become 
barred by the statute of limitations one may be brought for such cause at 
any time wlthin two years after the death of the deceased party, and not 
afterwards. 

"Sec. 11. The damages recoverable in any such action shall not exceed 
seven thousand dollars. 

"Sec. 12. If the administrator of the deceased party Is plaintiff and the 
death of such party was caused by the Injury complained of In the action, 
the mental and physical pain suffered by him in conséquence of the injury, 
tUe reasonable expenses occasloned to his estate by the Injury, the probable 
duration of his life but for the injury, and bis capaclty to earn money, may 
be considered as éléments of damage In connection with other éléments al- 
lowed by law. 
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"Sec. 13. In such case the damages recovered, less the expansés of recovery, 
Bhall belong and be distributed as foUows: (1) To the widow or widower 
of the deoeased, one-half thereof; and to the chiidren of the deceased the 
othei- half in equal shares. (2) If there be no child, to the widow or widower, 
the whole thereof. (3) If there be no child and no widow or widower, to the 
heirs at law of the deceased aecording to the laws of distribution." 

The plaintiff is administrator in Vermont. 

Tliis action is brought upon tMs statute for causing the death 
of James Baldassare, the plaintifPs intestate, by négligence, at Wal- 
pole, in New Hampshire. The déclaration is demurred to, princi- 
pally, for want of any cause of action accrued, as alleged, to the 
plaintiff. The création and survival of actions and rights of action, 
rules of damages, and of descents and distributions, are subjects of 
the municipal laws of the states. Knowlton v. Moore, 178 U. S. 
41, 20 Sup. et. 747, 44 L. Ed. 969. This statute does not create a 
new right of action in the administrator, but keeps alive a former 
one of the intestate, with enlarged and remédiai damages. Legg v. 
Britton, 64 Vt. 652, 24 Atl. 1016. If the statute bad given a new 
cause of action to the administrator, it would bave been transitory, 
and could bave been brought wherever jurisdiction of the défendant 
could be had. Dennick v. Eailroad Co., 103 U. S. 11, 26 L. Ed. 439; 
Stewart v. Eailroad Oo., 168 U. S. 445, 18 Sup. Ct. 105, 42 L. Ed. 
537; McCarty v. Eailroad Co. (C. G.) 62 Fed. 437. But, as this cause 
of action can corne to an administrator by survival only, the admin- 
istrator must be such a one as it would survive to. 8 Am. & Eng. 
Enc. Law (2d Ed.) "Death by Wrongful Act," p. 9. If the intestate 
had lived, and had brought an action for his injury in Vermont, 
and had died, the cause of action would hâve survived there as well 
as in New Hampshire (V. S. § 2448) ; but, as he had not brought any 
action in Vermont, there was nothing in that state to survive, and 
the cause of action remained in New Hampshire, subject wholly to 
the laws of that state as to survival. Although the cause of action 
was transitory, the survival is wholly where the right is, and local, 
and the right of action, arising wholly in New Hampshire, would 
not be carried by a New Hampshire law to a Vermont administrator. 
A survival at common law exists where the right is, and not in other 
jurisdictions. Purple v. Whithed, 49 Vt. 187. As the plaintiff does 
not appear to bave any right of action accruing or arising to him, 
the demurrer must be sustained, although the right may corne to 
some other administrator. Demurrer sustained. 



BUKT V. EICHMOND. 

(District Court, D, "Vermont. March 21, 1901.) 

Insolvent National Bank— Stockholdbb's Liabilitt— Detbkminatioït on 
Agheed Statemknt. 

Whare, on an Issue as to whether défendant was liable as a stoclî- 
holder of an insolvent national bank, it appears from an agreed statement 
as to what the bank bocks and reports show that, at the time the four 
shares in question purported to have been transferred to him by the 
président, the latter'a stock was ail pledged, It must be held that défend- 



388 107 FEDERAL REPORTER. 

ant acqulred no stock, and never In reality beoame a légal siareholder, 
and hence Is not subject to a shareholder's llabilities.i 

At Law. 

John H. Senter, for plaintiff. 
Hiram A. Huse, for défendant. 

WHEELEE, District Judge. The plaintiff is receiver of the First 
National Bank of Aima, Kan., and this suit is brought to recover |44 
per share assessed by the comptroUer on 4 shares of stock standing 
upon the books of the bank to the name of the défendant. It has 
been submitted upon an agreed statement as to what the books and 
reports of the bank show concerning him as a légal stockholder. 
ÏTiese are évidence between the corporation, its offlcers and mem- 
bers. They show that the bank had an authorized capital of |75,000, 
in 750 shares, of |100 each. The list of shareholders on the ârst 
Monday in July, 1899, shows the name of shareholders of 750 shares, 
with 174 to that of John F. Limerick, who was the président, none 
to that of the défendant, and none to any one else of as many as 
35 shares, except thèse to Limerick and 150 to R. H. Miller. ïhat 
on the flrst Monday of July, 1890, shows names of holders of 750 
shares, with 132 to'that of Limerick, 150 to that of Miller, and none 
to any other of as many as 35 shares, and 4 to that of the défendant. 
That of November 10, 1890, the time of suspension, shows names of 
holders of 755 shares, with 87 to that of Limerick, 150 to that of 
Miller, 33 to that of L. P. Nelson, none to any other of as many as 
35 shares, and 4 to that of the défendant. An account of stock 
from the beginning shows entries concerning 895 shares, of which 
131 are expressly of transfers, and 17 purport to be, leaving entries 
concerning 747 original shares, of which 186 purport to bave been 
issued to Limerick and 150 to Miller, and not so many as 35 to any 
one else, and concerning 35 shares transferred to Nelson, not 35 
to any one else, and 4 to the défendant. An account with Limerick 
shows him charged with the amount of G80 shares, |G8,000, and cred- 
ited with amount of 593 shares, f 59,300, leaving $8,700, equal to his 
87 shares, as shown in the last list of stockholders. This account 
names Miller as holder of 150 shares, Nelson of 35, and no one else 
but Limerick of as many as 35, and the défendant of 4. His is No. 
128, transferred to him September 17, 1889, and the latest of any 
of thèse. The stubs of 2 certificates issued to Limerick for 50 
shares each, 8 for 35 each (Nos. 19, 20, 21, 22, 23, 26, 27, and 28), 
2 for 20 each, 1 for 15, 1 for 10 and 1 for 1, each, are marked "Can- 
celed"; and stubs show certiûcates Nos. 32, 33, 35., 36, 40, 54, and 
55, issued to Limerick, and not appearing to be canceled. And 13 
certificates of 35 shares each were pledged by Limerick, 1 to each 
of 13 différent banks, being Nos. 19, 21, 22, 25, and 27 of the 8 
certificates the stubs of which are marked "Canceled," and Nos. 
32, 33, 35, 36, 40, and 55 of the 7 certificates of that amount the 
stubs of which do not appear to be canceled, and Nos. 235 and 240 

1 Who liable as shareholders in national banks, see note to Beal v. Bank, 
15 C. C. A. 130. 
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to secure notes of his of |3,500 each, and ail but 2 Cs'os. 2'î and 40) 
at dates earlier than the transfer of the certiflcate of 4 shares from 
Limerick to the défendant, ^v^one of thèse 3o-share certiâcates so 
pledged to thèse other banks appear at ail in, or could bave gone 
into, the stock account resulting in 785 outstanding shares at the 
close of the bank; and there were then outstanding 1,190 shares, 
280 of wMch belonged to the stubs marked "Canceled," and 70 of 
which were those of certiflcates Nos. 235 and 240, dated, respectively, 
July 29, 1889, and November 26, 1888. ïhe 5 certiâcates from can- 
celed stnbs may hâve been wholly void when pledged, and so not hâve 
been stock outstanding for any purpose; but, if so, there vi'ould re- 
main the 6 certiflcates of 35 shares each uncanceled, amounting to 
210 shares pledged to the banks and not in the stock account, making 
995 shares outstanding before the transfer to the de'fendant. Neither 
the 87 shares standing to the name of Limerick at the close of the 
bank, nor the 132 shares on the flrst Monday of July, 1890, nor 
the 174 shares, on the flrst Monday of July, 1899, could make this 
number good. Ail thèse 35-share certiflcates, as well as the defend- 
ant's 4-share certiflcate, came from Limerick; and, as there appear no 
earmarks by which either can be said to hâve corne from any particu- 
lar prier certiflcates, ail of his stock was gone to the banks, and more 
would hâve been if he had had it, before the défendant could hâve any. 
The omission of the 35-share certiflcates from the stock account cur- 
rent was a matter of mère bookkeeping, which would not alter the 
légal effect of the transactions. So the défendant got no stock, and 
never in reality became a shareholder. Without becomitig a share- 
holder, he would, of course, not be entitled to the advantages nor sub- 
ject to the liabilities of a shareholder. Scovill v. Thayer, 105 U. S. 
143, 26 L. Ed. 968. So, upon the agreed case, the plaintiff has no right 
of recovery. Judgment for défendant. 



FIDELITY & CASUALTY CO. OF NEW YORK v. DOROUGH. 

(Circuit Court of Appeals, Pifth Circuit March 19, 1901.) 

No. 922. 

1. Insuhance — Failtjke to Promptlt Pay Loss— Constitutional Law — Dde 

Prooess op Law— Equal Protection. 

Kev. St. Tex. 189.!i, art. 3071, imposlng on a "life or health insurance 
Company" an additioiial liability for its failure to pay a loss within the 
time specified, consisting of 12 per cent, damages on its amount, and at- 
torney's fées for its collection, is not répugnant to the provision of the 
fédéral constitution against taking property without due process of law, 
and guarantying ail persons the equal protection of the law. 

2. Samb— Application of Statute to Accidknt (^ompanibs. 

Such article has no application to accident insurance companies. 
8. Same— Action on Accidekt Polict— Evidekcb. 

Where, in an action on an accident policy for injuries resulting in the 
death of the insured, défendant introduced the déposition of witness to 
a conversation with deceased, 13 days after the accident, intended to show 
how it oceurred, it was compétent for plaintiff to prove by persons prés- 
ent that it was entirely différent, and to show what In fact were tho 
statements of deceased in such conversation in relation to the accident. 
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whether tbey were a part of the res gestge or not, and no predicate was 
ïieeded for such évidence after proof of the conversation by défendant. 
4. Review— Pbremptoby Insteuction von Depe^"dant — Refusai,. 

Where there was évidence, though contradicted, strongly tending to 
support the fact on whleh plaintîft's case depended, error cannot be predl- 
cated on the refusai of a peremptory Instruction for défendant. 

In Error to the Circuit Court of the United States for the Eastern 
District of Texas. 

This is a suit instituted by Mrs. Mary B. Dorough, for herself and in be- 
half of the Hartford Fire Insurance Company, O. B. Angel, Trezevant & Coch- 
ran, Beers, Kennlson & Co., Sun Mutual Fire Insurance Company, Continental 
Fire Insurance Company, Eugène Harbecli, Frank C. Case, Georgis Home 
Insurance Company, J. T. Harris, and L. L. Jester, against the Fidelity & 
Casualty Company of New Yorli, upon a certain pohcy of insurance (called 
"accident insurance") Issued by said insurance Company to R. T. Dorough, 
husband of Mrs. M". E. Dorough, insuring him against bodily injuries sus- 
tained through external, violent, and accidentai means, and namlng the plain- 
ti(f, Mrs. M. E. Dorough, as benellciary therein. The pétition allèges that 
whlle said policy was in full force and etfeet the said R. T. Dorough, on the 
25th day of June, 1898, whlle riding as a passenger on a passenger convey- 
anee using steam as a motive power, to wit, on a passenger train of the In- 
ternational & Great Northern Rallway Company, was aceidentally and fatal- 
ly Injured in fallîng from said train, and by the fall so received by him his 
back, splne, shoulders, head, hand, and other portions of his body were In- 
jured; that thereafter, on the 15th of July, 1898, he died from said injuries, 
whereby the défendant became liable and agreed and promlsed to pay plain- 
tifC the fuU sum of $10,000. It further allèges, in the event the évidence 
should show at the trial that the assured dld not receive said bodily Injuries 
that resulted In his death, as above shown, whlle riding as a passenger in or 
on a public conveyance of the klnd and character theretofore alleged, that, 
notwithstandlng, said Injuries were in fact received by him, and the in- 
juries so received were the resuit of external, violent, and accidentai means, 
and that the défendant thereby became Uable and agreed and promised to 
pay the plaintlff the sum of $5,000, as provlded by said policy. The several 
parties for whose use and beneflt the suit is brought are shown to bave ac- 
quired certain interests in said poUey of Insurance as security for thelr sev- 
eral debts against the firm of Dorough & Dorough, of whioh firm R. T. Dor- 
ough was a member. The pétition contains allégations to the eiïect that the 
time stated In said policy for payment had expired prior to the filing of the 
suit; that payment had been demanded before entering suit to compel pay- 
ment, and, by reason of the defendant's failure and refusai to pay said policy 
when demanded, It became liable to pay the sum of 12 per cent, damages on 
said policy In addition to the amount of the face of the same. It furthermore 
allèges the employaient of attorneys to institute and prosecute the suit, and 
an agreement to pay for such services the sum of $2,000, — same being a rea- 
sonable compensation for such services, — and that by the laws of the state 
of Texas the défendant company became liable to pay such attomey's fées. 
A copy of said policy, and application upon which the same was Issued, are 
attached as an exhibit to said pétition. The défendant filed spécial excep- 
tions to the plaintifî's pétition upon the ground that none of the exemptions 
from liablllty speeifled In the policy are negatived, and that so much of said 
pétition as seeks to recover $2,000 attomey's fées and the penalty of 12 per 
cent, on the face of the policy la unauthorized, because there is no valld law 
authorizing a recovery therefor. And for answer the défendant pleaded a 
gênerai déniai, and the foUowlng spécial défense: "For spécial answer herein 
the défendant says that the policy sued on contains, among others not noces- 
sary now to be set forth, the foUowlng stipulation, to wit: 'This Insurance 
does not cover disappearances; nor war rlsks; nor voluntary exposure to un- 
necessary danger; nor Injuries received whlle attempting to board or alight 
from a moving conveyance propelled by steam, electricity, or cable; nor in- 
juries, fatal or otherwlse, resulting from poison, or anything aceidentally or 
otherwise taken, administered, absorbed, or inhaled; nor injuries, fatal or 
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otherwlse, received whlle or In conséquence of havlng t)een under the Influ- 
ence of or affected by, or resulting dlrectly or Inflireetty from, Intoxlcants, 
anestbetlcs, narcotics, sunstroke, freezing, vertlgo, sleepwalking, flts, hemla, 
nor any dlseases or todily infirmity.' And the défendant avers tliat the In- 
jiu-les received by the assured, R. T. Dorough, were received while he was 
attemptlng to alight from one of the trains of the International & Great 
Northern Rallway Company whlle same vras moving and being propelled by 
steam, and that therefore the défendant Is not liable." The case was trled, 
and resulted In a verdict for the plaintiff, for the use and benefit of the sev- 
eral parties named in the pétition, in the total sum of $3,513.09, and for her- 
self In the sum of $7,126.91, and also for the further sum of $1,200 as dam- 
ages, and $1,500 as reasonable attomey's fées, maklng a total of $14,340. 
The défendant sued out this wrlt. The propositions presented in this court 
are the following: "First. That there Is no law authorizing the damages and 
attorney's fées claimed by défendant in error. Second. That the statutes of 
Texas under which 12 per cent, damages and attomey's fées are claimed by 
défendant in error are répugnant to those provisions of the constitution of 
the United States which provide that no man's property shall be taken with- 
out due process of law, and that ail persons shall be accorded the equal pro- 
tection of the law. Thlrd. That the court erred in allowlng Mrs. M. E. Dor- 
ough to testify in rebuttal, and for the purpose of Impeaching witness W. 
Hugh Hnnter, as to what statements the assured made as to how the Injury 
occurred, some thlrteen days afterwards, as the testimony attempted, with- 
out laylng any predicate, to Impeach Hunter, and was not admissible as part 
of the res gestae. Fourth. That the court erred in not granting the motion 
of plaintiff In error to charge the Jury peremptorily to retum a verdict for the 
défendant; the défendant havlng proven that the injuries from which assured 
died were received while allghting from a moving train In violation of the 
provisions of the policy sued upon, and no évidence in rebuttal having been 
ofCered by the plalntiff." 

P. B. Trafford, W. Frank Knox, F. M. Etlieridge, and Ben. B. Gain, 
for plaintifif in error. 

H. B. Marsh, A. G. Mclllwaine, and J. M. Fitzgerald, for défendant 
in error. 

Before PAEDEE, McCORMIOK, and SHELBY, Circuit Judges. 

PARDEE, Circuit Judge (after stating the facts as above). It is 
conceded there is no law in the state of Texas authorizing the dam- 
ages and attorney's fées awarded in the verdict and judgment in this 
case, unless it be found in article 3071, Eev. St. Tex., adopted in 1895, 
as follows: 

"Art. 3071. In ail cases where a loss occurs and the Ufe or health Insur- 
ance Company liable therefor shall fail to pay the same wlthin the time speci- 
fled in the policy, after demand made therefor, sueh company shall be liable 
to pay the holder of such policy, in addition to the amount of the loss, 12 
per cent, damages on the amount of such loss, together wlth ail reasonable 
attorney's fées for the prosecution and collection of such loss." 

This section was a part of an act originally passed on May 3, 1874, 
prier to which time there were no statutes in the state of Texas reg- 
ulating Insurance companies. Other sections of the act of 1874, and 
afterwards incorporated in the Revised Statutes, are as follows: 

"Art. 3073. It shall be unlawful for any life or health Insurance company 
to take any kind of rlsks or Issue any pollcles of insurance except those of 
life or health, nor shall the business of Ufe or health insurance companies in 
this state be in any wise conducted or transacted by any company which in 
this, or any other state or country, Is engaged or concerned In the business of 
marine, lire, Inland or other Insurance." 

"Art. 3061. It shall not be lawful for àny person to act wlthin this state 



392 107 FEDERAL REPORTER. 

as (igent or otherwise In soliclting or receiving applications for Insurance of 
any kind whatever or In any manner to aid In the transaction of the business 
of any Insurance company incorporated in this state or out of it, without first 
procuring a certificate of authority from the commissioner of agricultui'e, In- 
surance statlstlcs and history." 

In February, 1875, another act was passed regulating the business 
of fire, marine, and inland insurance companies. See Eev. St. Tex. 
arts. 3074, 3085. And in April, 1895, an act was passed wliicb, 
among other tiiings, defined and distinguisiied life and accident in- 
surance companies as follows: 

"Art 30&6a. A life insurance company shall be deemed to be a corpora- 
tion doing business under any cliarter involving the payment of money or 
other thing of value to familles or représentatives of policy-holders, condi- 
tloned upon the contlnuance or cessation of human life, or Involving an in- 
surance guarantee, contract or pledge, for the payment of endowments or 
annulties. An accident insurance company shall be deemed to be a corpora- 
tion doing business under any charter involving the payment of money or 
other thing of value to familles or représentatives of policy-holders, condl- 
tioned upon the injury, displacement or death of persons resulting from trav- 
eling or gênerai accident by land or water." 

Cbapter 55 of the Laws of 1893 provides as follows: 

"That there is hereby Impoaed upon and shall be coUected from each and 
every person or firm acting as gênerai agents of life, fire, marine and acci- 
dent insurance companies who may transact any business as such in this 
state, an annual occupation tax of flfty dollars." 

In Association v. Yoakum, 39 0. G. A. 56, 98 Fed. 251, followed in 
Insurance Co. v. Eoss, 42 G. G. A. 601, 102 Fed. 722, this court held 
that article 3071, above quoted, being in force at the time the con- 
tract of life insurance was made, became as much a part and parcel 
of the contract as if it had been expressly incorporated in the policy, 
and that as against life insurance companies doing business in the 
state of Texas after article 3071 became a law, and issuing policies 
thereunder, said article was not in violation of the constitution of the 
United States. The question presented hère, however, is not neces- 
sarily one of constitutionality of the said article in respect to the con- 
stitution of the United States, but, rather, of its applicability to acci- 
dent insurance companies, as distinguished from life and health in- 
surance companies. The contention was made below, and evidently 
allowed by the circuit court, and is renewed hère, that an accident 
insurance company is a life or health insurance company, and there- 
fore the statute applies. We hâve quoted the sections of the sfatute 
of Texas bearing upon insurance companies, and we think it plainly 
appears therefrom that accident insurance, in the législative mind, 
was distinct from life and health insurance. The définitions of a life 
insurance company and of an accident insurance company, as given 
in the statutes above quoted, show this distinction. One is condi- 
tioned upon the continuance or cessation of human life; the other i3 
conditioned upon injuries resulting from traveling, or gênerai acci- 
dent by land or water. Outside of the deflning statute quoted, it is 
common knowledge that the one insures against the inévitable, with 
the intent that eventually the amount of the policy shall be paid to 
the beneflciary; the other insures against the accidentai, with the in- 
tent that the liability of the insurance company to pay the amount or 
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amounts stîpulated shall attach only on the occurrence of bcdily in- 
juries to the insured, sustained through external, violent, and acci- 
dentai causes. Tlie distinction between accident insurance and health 
insurajice is equally clear. Accidentai injury may happen; sickness 
and inflnn health may be considered as inévitable. In the one the 
amount of indemnity stipulated may never become due ; in the other, 
if the policy is kept in force the indemnity stipulated is certain to 
become due. There is little doubt that the statute in question, im- 
posing penalties upon life and health insurance companies which are 
so combative as to contend for their supposed rights under written 
contracts containing resohitory and suspensive conditions, and based 
on warranties, in the courts of the state of Texas, vphen the right to 
so contest is denied no other class of suitors, is pénal in its character; 
and, -we take it, there is no doubt of the proposition that statutes pénal 
in their nature are to be construed strictly, and not extended by im- 
plication, intendments, analogies, or équitable considérations. Black, 
Interp. Law, 28(:î; Potter, Dwar. St. 245 et seq.; Suth. St. Const. §§ 
358, 366; Kailway Co. v. Dwyer, 84 Tex. 194. 19 S. W. 470; ScMoss 
V. Railwav Co., 85 Tex. 601, 22 S. W. 1014; U. S. v. Harris, 177 U. S. 
305, 20 SÙp. et. 609, 44 L. Ed. 780. If the statute in question is re- 
garded as not pénal, but only remédiai, still it ought not to be con- 
strued to include more than its plain language imports. See Turner 
V. Cross, 83 Tex. 218, 18 S. W. 578, 15 L. R. A. 262. It follows that, 
in our judgment, there is no law of the state of Texas authorizing the 
damages and attorney's fées allowed in this case. What we hâve said 
disposes of the flrst contention of the défendant in error, and this dis- 
position renders it unnecessary to pass upon the second any further 
than we bave done above. 

The record shows the foUowing proceedings in the court below: 

"The défendant, after having estaWished the fact that Mrs. M. B. Dor- 
ough, the plaintiff, was présent when a conversation occurred bet\^'een K. T. 
Dorough, the assured, Hngh Hunter, and others, some thirteen days after the 
injury occurred from which he flnally died, introduced the dépositions of sald 
Hunter in évidence, and included in said dépositions are the following inter- 
rogatories and answers, to wit: 'Bid you see and talk with the said K, T. 
Dorough after he was injured on June 25, 1898? If yes, how came you to see 
liimî When and where and under what circumstances did you see him; and 
who, if any one, besides yourself was présent at the time?' To which the 
witness answered as follows: 'I saw him and heard him talli some. I went 
to see him at his résidence in Tyler. When I heard him tallî, there were 
présent Mrs. R. T. Dorough, Capt. R. S. Priée, Paul Plorian, Chas. Gilmour, 
and myself, as well as I remember. Those were ail that were in the room 
at the time.' 'Int. 4. If you hâve stated that you saw the said R. T. Dorough 
subséquent to the time he was injured, then state whether or not he made 
any statements to you as to how he came to be injured. If you say he did, 
then state fuUy, particularly and in détail, as nearly as you can in his exact 
language, what he said with référence thereto. State who, if any one be- 
sides yourself were présent and heard the statements so made.' To which 
the witness answered as follows: 'Ail the parties that I hâve mentioned 
above were in the room when I heard Mr. Dorough talli on the occasion 
named. Mr. Dorough's talk was directed more to Mr. Florian and Capt. 
Price, because they were standing nearer the bed on which Mr. Dorough lay. 
Mr. Gilmour and myself stood a little away from the bed, but near enough 
to hear distinetly. Mrs. Dorough was also in the room. Mr. Dorough said 
that when the accident occurred which caused his injury he was coming Into 
Tyler on the I. N. G. N. R. R., on the branch that runs from Troupe to Mine- 
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ola; that tlie train puUed up and stopped at the water tank a short distance 
before reacliing the station; that he there got eut on the steps of the car on 
which he was rlding, and when the train mored up and was crossing a street 
or road near the water tanlt he jumped off of the train as It was crossing this 
Street, or near there, as this point was considerably nearer his résidence than 
the station was; that when he jumped off the moving train he in some way 
fell or slipped, and his hand got under a wheel of the moving train, and he- 
fore he could remove it the flange of the wheel ran over his hand lengthwise 
and crushed it; that this happened during the night' After the defendant's 
évidence was closed, the plaintiff, Mrs. M. E. Dorough, was recalled to the 
stand to contradict said Hunter as to the conversation which occurred, and to 
which said Hunter testified In his deiwsitlons; and said witness, having tes- 
tified that she heard the conversation, was asked by her counsel the ques- 
tion whether or not said R. T. Dorough made the statements testified to by 
said Hunter in her answer to the fourth direct interrogatory, to which she 
replied, in substance: 'No; there was no such statements made by Mr. Dor- 
ough as testifled to by Mr. Hunter.' The counsel for plaintifC then asked her 
to State what she heard Mr. Dorough say as to the cause of the accident in 
the présence of said Hunter; and witness stated that Mr. Dorough said that 
as he was allghting from the train he slipped on something and fell, injuring 
his baek and arm, and that the train was standing still when he fell. De- 
fendant objected to the question propounded to Mrs. Dorough as to what Mr. 
Dorough stated in conversation with Hunter, because: First No predicate 
had been laid to impeach said Hunter in the cross interrogatorles, which 
cross interrogatorles are as foUows, to wit: 'Cross Interrogatory 1. How 
many times did you see Mr. Dorough after he was Injured, and prior to his 
death? When and where did you see him and converse with him? Name 
ail the parties who were présent at each and ail the conversations you had 
with him? Cross Interrogatory 2. If in answer to direct interrogatory five 
you attempt to repeat a statement made by Mr. Dorough as to the cause of 
his injuries, then say when this statement was made to you; that Is to say, 
give the date of the conversation, as well as the hour of the [day]. Is it not 
true that the only conversation you ever had with Mr. Dorough after he was 
injured was at his résidence, in the forenoon of Wednesday, the 7th day of 
July, 1898? Did Mr. Dorough at any time whlle you were In his présence 
complain of pain? Of which of his injuries did he most complain?' And 
said two cross interrogatorles are the only interrogatories propounded to said 
Hunter by the plaintiff. Second. Because the question asked Mrs. Dorough 
called for a statement made by R. T. Dorough, the deceased, which was not 
a part of the res gestee. In that same was made more than twelve days after 
the accident, and which was not admissible for the purpose of impeaching 
said Hunter. The court, over the aforesaid objection of défendant, admitted 
said évidence, but instructed the jury when said évidence was admitted, and 
afterwards in his charge, that they would only consider the same for the 
purpose of determining whether or not Hunter's testimony as to what Dor- 
ough said was true, and for no other purpose, to which ruling of the court 
the défendant, In open court, excepted." 

We are unable to discover any injury in the above rulings — assum- 
ing them to be erroneous — to the défendant below. The défendant 
having oiïered the déposition of Hnnter to prove a conversation with 
R. T. Dorough, the assured, had in the présence of several other 
persons besides the witness, it was perfectiy compétent for the plain- 
tiff to prove that no such conversation took place, or that, if the con- 
versation did take place, it was not such a conversation as was tes- 
tifled to by the witness Hunter, but varied therefrom or was otherwise 
explainable. If the conversation of Dorough 13 days after the acci- 
dent occurred was admissible as affecting the issues in the case, the 
plaintiff had as much right to prove what it was as the défendant 
below had. Carver v. U. S., 164 U. S. C94, 17 Sup. Ct. 228, 41 L. Ed. 
602. And after it was proved on the other side no predicate was 
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necessary. As we look at the bill of exceptions, no error prejudicial 
to the défendant below was committed in the rulings restricting the 
contradictory évidence offered by the plaintiff. If error at ail, it was 
an error in favor of the défendant below, for which it cannot com- 
plain in tliis court. 

The transcript shows that on the trial there was évidence strongly 
tending to show that the injuries from which the assured, Dorough, 
died were received while alighting from a moving train; but there 
was aiso évidence tending to show that Dorough received his injuries 
while traveling upon a railroad train, and when attempting to alight 
therefrom while the said train was at a standstill. As the évidence 
was in this condition, it was not error for the trial judge to refuse to 
peremptorily instruct the jury to flnd a verdict for the défendant. 

This disposes of ail the contentions presented in this court, and, al- 
though we flnd for the plaintiff in error on the proposition as to at- 
torney's fées and damages, we think justice can be done between the 
parties by modifying the judgment rendered in the court below, and 
without reversing it and awarding a new trial. It is therefore or- 
dered and adjudged that the judgment of the circuit court be amend- 
ed and modified by reducing the amount adjudged in favor of Mrs. 
M. E. Dorough and against the Fidelity & Casualty Company of New 
York from the sum of $9,827.91 to |7,126.91, and as thus modified the 
judgment is affirmed, with costs; the costs of this court, including the 
transcript, to be paid bv the défendant in error. 



ST. LOUIS BREWING ASS'N v. H.\TBS et aL 

(Circuit Court of Appeals, Wfth Circuit. March 19, 1901.) 

No. 935. 

1. Ebvibw— Instructions— Refusal. 

Where spécial Instructions were offered, refused, and the refusai ex- 
cepted to en bloc, no error can be predicated thereon if some of them 
were unquestionably bad. 

2. Sales Agent — Suketies — Discharge from Liabilitt. 

Under a sales agent's contract he was to pay cash on receipt of a bill 
of lading, and to Iceep strict account of ail goods received by and returned 
by him, and his sureties bound themselves to pay or cause to be paid 
to his principal ail sums which sbould become due on account of ship- 
ments to him or on his order during one year, during which ail payments 
by him were to be made promptly in the ordinary course of business. 
Melâ, that failure of the agent to pay cash for any shipment on the re- 
ceipt of the bill of ladlng was a breach of contract entitling his principal 
to proceed against him and his sureties to enforce collection of the debt 
then due, and hence his sureties were entitled to call on authorized agents 
of his principal for information as to the state of his accounts, and if, 
by their misrepresentations, the sureties changed their position to their 
détriment, they were discharged from liability. 

In Error to the Circuit Court of the United States for the Eastern 
District of Mississippi. 

This is a suit brought to recover from the principal and sureties on a cer- 
tain bond, which is In the words and figures following, to wit: 
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"The State ot Texas, County of Galveston. Kno-w ail men by thèse prés- 
ents, that we, the undersigned, George Hayes, as principal, and other sub- 
Bcribers hereto, Nicholaus Bohn and H, G. Kerst and George Schwoebel, as 
suretles, acknowledge ourselves bound to pay unto the St. Louis Brewing 
Association. Klaussman Brewery Branch, the sum of twenty-flve hundred 
dollars ($2,500.00). The condition of thls obligation is such that whereas, the 
said George Hayes has been appointed agent of said St. Louis Brewing As- 
Bociation, Klaussman Brewery Branch, in and for the clty of Galveston, 
Texas, and the said St. Louis Brewing Association, Klaussman Brewery 
Branch, has agreed to ship béer to said Hayes, from time to time, for the 
period of one year, beginning on November 18th, 1803, and ending on Novem- 
ber 18th, 1894: Now, If the said Hayes shall pay, or cause to be paid, to the 
said St. Louis Brewing Association, Klaussman Brewery Branch, or to its 
agents or offlcers, any and ail sums of money that may be or become due to 
said St. Louis Brewing Association, Klaussman Brewery Branch, by said 
Hayes on account of such shipments of béer made to him or to his order dur- 
ing said time, — that Is to say, from November 18th, 1893, to November 18th, 
18SM:, — ^all of said payments by said Hayes to be made promptly in the or- 
dinary course of business and within said dates last mentioned, then this 
obligation to be and become null and void; other wise, to remain in full force 
and effect. 

"Witness our bands at Galveston, Texas, this 20th day of November, 1893. 
"[Signed] N. Bohn. 

"Geo. SchwoebeL 
"H. O. Kerst." 

The appolntment of Hayes as agent, referred to In the bond, contained, 
among others, a provision that the said Hayes was to pay cash on receipt of 
bin of lading for ail béer delivered. 

The record shows the followlng plea settlng up the Issue as to the release 
of the sureties: "And thèse défendants further say that the said Hayes 
failed In business and beeame Insolvent on or about July, 1894; that prior 
thereto, in April, May, or June, 1894, thèse défendants, mlndful of the fact 
that they were sureties on his bond, determined to malîe some inqulry Into 
the manner In which he had been conducting business wlth plalntiff aad of 
the State of the account existing between lilm and the plaintiiï, and wlth 
such end in view, did institute an inqulry to the plalntiff, or its duly-author- 
ized agents, to wit, one Waterman, who was then and there the agent of 
plalntiff, and one H. .T. Panzer, who was then and there the auditor of plaln- 
tiff, and thèse défendants were informed by said agents of plaintifC, upon the 
Inqulry aforesaid, that the said Hayes was in ail things keeping and comply- 
ing wlth and fulfllling the terms of his contra et wlth the plalntiff; that there- 
upon thèse défendants, relying entirely upon the statement so made to them 
by plaintiff's said agents, exercised no further diligence in looliing after the 
affairs of said Hayes and plalntiff, arising from said contract, and believed 
that said Hayes was In noi wise indebted to the plaintiff, and rested under 
said belief until long after said Hayes had failed in business and beeame in- 
solvent, until on, to wit, the 4th day of October, 1894, when the suit was flled 
against them; that plaintiff had never made any demand upon thèse défend- 
ants for the payment to them of the obligations of said bond, and had never 
In any wise notifled thèse défendants that said Hayes was Indebted to tliem 
upon said contract, or that any obligations of any kind existed upon said bond, 
and défendants were in entire ignorance thereof until the flling of this suit; 
that had it not been for the false and deceitful statements made to thèse de- 
fendants by plaintiff, through its agents, as aforesaid, that thèse défendants 
couid and would at that time hâve protected themselves to the estent of said 
bond; that said Hayes at that time was well worth the amount of said bond, 
and was then a man of some crédit and resources, and could hâve and would 
hâve protected thèse défendants; that by reason of the false and fraudulent 
statements aforesaid, and the willful misleading of thèse défendants by plain- 
tiff, through Its said agents, and the failure to notify thèse défendants of any 
Uability under said bond prior to suit and within a reasonable time after the 
default of the said Hayes, which thèse défendants say it was the duty of 
the plalntlfC so to do upon the first default of Baid Hayes^— that is to say. 
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upon his failure to pay for the first shipmont of goo'ds upon reeoipt thereof of 
the Mil of lading, — they are discharged from ail liability on said bond, and tbe 
plaintiff is and ought to be estopped from prosecuting any other and furtber 
action against them thereunder." 

The bill of exceptions shows, with other évidences bearing on the same 
issue, the folio wlng: 

"Nicholaus Bohn, one of the défendants, being duly sworn, testified in his 
own behalf as foUows: 'I am Nicholaus Bohn, one of the défendants in this 
case. I signed the bond fi George Hayes as a surety on the 20th of Novem- 
ber, '93. I lînow a gentleman by the name of Waterman. He waa a travel- 
ing salesman, collected for the Klaussman Brewery Branch, traveling sales- 
man, and attended to the béer business of the Klaussman Branch, and col- 
lected for the Klaussman Branch, — the Klaussman Brewery Branch of the 
St. Louis Brewing Association. I met Mr. Waterman In the year 1894. I 
made it my business to hunt him up. I went out to the beach to see Mr. 
Waterman in Galveston, Texas. I belleve it was about April, 18!>1. I saw 
him (Mr. Waterman) at a couple of places. ïhe first tinie I made it my 
spécial business to hunt him up. Then I met him in the city and aslied him 
about it. I made It my spécial business to see Mr. Waterman to flnd out how 
George Hayes stood up to his coutract, — how he was paying up. (Plaintiff 
objects to any testlmony from Mr. Bohn as to any conversation which he had 
with Mr. Waterman or any other agent of the plaintiff In April, '94, or at 
any other time prlor to the maturity of this contract, for this reason: the 
contract which Mr. Bohn, Mr. Schwoebel, and Mr. Kerst hâve signed expressly 
provides that they hold themselves liable to the plaintiff to the extent of 
$2,500 for any and ail Indebtedness which may accrue to the plaintiff, to the 
extenfof $2,500, between the 18th day of November, 1893, and the 18th day 
of November, 1894, and therefore what any agent of the plaintiff may hâve 
said to Mr. Bohn as to the condition cf accounts between Hayes and the 
plaintiff, or as to what may hâve transpired between the plaintiff itself and 
any of thèse parties that signed the bond, is whoUy immaterial, because their 
liability was net fixed until the termination of this contract, when it was then 
to be ascertained and determined. Plaintiff makes this gênerai objection so 
as not to interrupt counsel in his examination of witness, so that plaintiff 
can hâve Its bill of exceptions.) Mr. Waterman was the traveling agent of 
the Klaussman Branch of the St. Louis Brewing Association. He attended 
to the sales, collected money, and attended to their business. He was sent 
out hère. He went around collecting money for the différent agencies, and 
settled up the accounts of the brewery with the agents, and also sold béer, — 
generally looked after the business. Looked after the business of the Klauss- 
man Branch of the St. Louis Brewing Association as traveling salesman of 
the St. Louis Brewing Association, Klaussman Brewery Branch. Q. Now, 
I wlll ask you the same question that the gentleman objected to. You called 
on him, then, to flnd out how Hayes was paying up the company? A. Yes, 
sir. I called to see Mr. Waterman, and asked him how Mr. Hayes was pay- 
ing the Company,— how he was paying up. He told me he was one of the 
best agents — The Court: I will admit the évidence, subject to hearing 
whatever authorities may be used in the argument,- — according to what opin- 
ion I may hâve then about it. The Witness: He said George Hayes was one 
of the best agents they had. He was prompt, and he was only behind about 
$100, and "you are ail right." I said, "I wish you would notify me to that 
effect if anythîng goes wrong, or any other way." That was in April, 1894. 
Mr. H. J. Panzer was auditor for that company. St. Louis Brewing Associa- 
tion, Klaussman Branch. Q. What did he do? A. I saw him g6 into the 
office of George Hayes and look over the books. I bave been in the office. 
His business was to go over the accounts and look at the books of agents, and 
settle up the accounts. I thought that was the proper party to flnd the par- 
ticulars from. He looked over the books. I had a conversation with Mr. 
Panzer. He told me the same thlng that Waterman did. I first saw Mr. 
Panzer In the beginning of June, 1894, on Twentieth and Mechanic streets in 
the city of Galveston. Mr. Panzer said Hayes was ail right. AU he was be- 
hind was $100 or $125. Waterman said only about $100, but he went up to 
$125. That was In June, '94, Mr. Panzer told me that Hayes was ail right; 
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If he was behind at ail, it did not exceed $100 or ?125. Q. Now, Mr. BoliB, If 
Mr. Waterman and Mr. Panzer had told you at that tSme that George Hayes 
was $3,000 or more In debt, what action would you hâve taken? (Ooun- 
sel for plalntlfC objects to thls on the ground it asks for hls conclusions, — 
wliat he would hâve done under certain state of facts. If the évidence 
Is admissible at ail, eounsel for plaintiff thinks the only proper évidence 
that the défendants may introduce in that connection would be that he could 
foUow up what Mr. Bohn has stated already with référence to the condition 
of Mr. Hayes at that time, and let the jury draw their conclusions, and not 
let Mr. Bohn supply those conclusions for the jury. The ordinary practice 
would be to let the Jury conclude from the évidence what would or could hâve 
been done, and not the witness hlmself. The court overruled objection. To 
this ruling of the court, plaintiffl excepts.) A. I would hâve demanded in 
writing of the Klaussman Branch that they instltute suit against George 
Hayes at once for their money, to make him live up to the contract. George 
Hayes was solvent in April and June, 1894. Q. Do you know what property 
he had? A. He had a good deal of béer on hand, had ice boxes on hand, two 
wagons and outstandings, and I believe he had a bank account also. He 
was conducting and running a béer business hère. He paid his bills prompt- 
ly. I did blacksmith work for him, and he paid his bills promptly. I con- 
sidered Hayes' accounts, everything together, it would amount to from seven 
to ten thousand dollars. Q. Do you know when Hayes retired from busi- 
ness? A. I believe It was in August I cannot say for sure, because we got 
notice to that efCect. We never knew anything about It that Hayes was be- 
hind. It was in August, I believe, that we heard he was behind. That was 
the flrst time I ever got notice. He had quit business then. Q. What bc- 
came of his business and his property? A. The brewing company took some 
away from hère, and some, of course, he sold. What he did with it I do not 
know. Q. You know he got rid of it? A. Yes, sir. I do not know what be- 
came of George Hayes. He stayed hère a couple of months, and then I do 
not know where he went. Q. He left hère? A. Yes, sir.' 

"Cross-examinatlon by Mr. Davidson: 'Mr. Panzer was the audltor of the 
St. Louis Brewing Association. In the flrst place, Geo. Hayes told me the 
auditor was down hère. I went down to the office. I saw he had the ac- 
counts, the books; looked over the books and everything; straightened out 
things. I could not make anything else out of it. He answered It himself. 
He also told me Waterman was salesman for the St. Louis Brewing Associa- 
tion. I saw Waterman years before. Before Hayes had the business, he 
always came down and looked after the business, — looked after the customers, 
coUected money, sold béer, hunted up new customers; did that before Hayes 
had charge of the business. That was his business at the time I had the 
conversation with him, as far as I know. When thèse gentlemen were hère 
In 1894, I believe in April and June, 1894, I made it my spécial business to go 
find them and see them. I did that because I was on this bond. I wanted to 
see how Hayes stood. I expected them to tell me the truth, too. I went to 
them for that purpose to ascertain the state of the account. That was be- 
cause I was on this bond, and because they were shipping béer to Mr. Hayes 
■under this contract. My présent business Is blacksmith and horseshoer in 
Galveston, since 1870. I was in that business in 1893 and 1894. I was never 
engaged in the béer business. Mr. Panzer told me that there was about 
$100, perhaps $125, due by Hayes. He said $100 to $125 was ail that Hayes 
owed his people in June, 1894. BIr. Panzer, he worked on the books. When 
I went in the office, he was there. He was examinlng the books. Panzer 
was auditor. I went there to find out how George Hayes stood. I took his 
statement. I expected him to tell me the truth. Hayes was not there. I 
asked Hayes about the account once In a whlle. He said everything was ail 
right. I never asked Hayes particularly how he stood. I would not rely on 
his statement. I thought the proper party to rely on was the St. Louis peo- 
ple. I relied on the St. Louis people. I asked Hayes once or twice. He 
only complained about the boycott. He told me the business was going along 
first rate. He said the company would look out for him. I know Hayes 
had a bank account. He gave me checks on the bank sometimes, when he 
paid my blacksmith bills. I got my money for it That is the only informa- 
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tion I hâve about a bank account. Q. You testifled as to hls havlng some 
seven or ten thousand dollars in property. Tell the jury -what that property 
was in, please. A. I went to the cold storage sometimes. I suppose he had 
one, two, or three carloads of béer there. Q. When were you in the cold 
storage? A. Offi and on. Q. What month? A. I was in there May, June, 
off and on; maybe in Apri], also. I often had to go in there. In the first 
place, to see how everything stood. I was on his bond, Q. Did you talve 
stock? A. I did not take stock. I went In there as I would in any other 
house. I went in the place, and looked around, and used my Judgment I 
looked and saw if there was béer there that belonged to George Hayes. I 
■went in the cold storage sometimes twice a month, sometimes once a month, 
— any time I had business down there; in April, May, and June, 1894, and 
also before that. Q. Was anybody else's béer in there? A. ïes, sir; some 
other béer there, too; always had three carloads in there. I saw some bot- 
tled béer there. 1 didn't count them. I also saw some béer standing on side 
track unloading. I went In there to see how everything looked, or if he was 
well protected, and me, also. I saw he was worth $10,000. Q. How much 
béer did you say was there? A. I always considered two or three carloads. 
I also saw a lot of bottled béer there in barrels. I supposed he had paid for 
it. ïhat is what Panzer and Waterman told me, because they said ail béer 
must be paid cash for on receipt of bill of lading. Q. What is that worth a 
car? A. I really do not know, except from hearsay. I stated Hayes was 
worth seven to ten thousand dollars. I suppose a carload of béer was worth 
about $400. Q. That is $1,200. A. I also saw it on the track. Q. Tell us 
about it being on the track. A. I saw sometimes two, three, and four car- 
loads standing on the track and unloading. Hayes had a whole lot of cus- 
tomers he furnished ice boxes to. I do not know what they were worth to 
the business. I never counted them. I did not go that far. I know Hayes 
had a whole lot of béer faucets. I saw them in the cold storage. Some I 
saw in his ofllce when I went In there. I patronized my friend Hayes al- 
ways. I saw those béer bottles, too. The béer boxes George Hayes told me 
belonged to him. Hayes had two wagons, I know of. I did his blacksmith- 
ing. He had one gênerai béer wagon that belonged to him iudividually. The 
wagons and mules were worth about $275, I suppose. He had a buggy. It 
was brand-new. I sold it to him myself. I sold it to him for what it was 
worth, $150, four or five months, maybe three months, before he quit busi- 
ness. I eould not really say what other property Hayes had. AU the rest Is 
hearsay. He was Interested In some store. My information was he (Hayes) 
didn't owe anything. I inquired ail I could in my estimation. If they told 
me lies, I could not help it; it was not my fault. I do not know whether or 
not Hayes owned a foot of ground.' 

"Kedirect Examination: 'Q. If Hayes owed $3,000 in April, could you hâve 
made the money out of him? A. He had plenty of property at that time, 
and in June, 1894, he conducted this béer business, it was a going concern, 
and the money could bave been made out of him at those times.' " 

On the issue in question, the judge charged the jury as follows: "The de- 
fendants claim to hâve had a conversation with one Panzer in June, 1894, 
in regard, to the state of this account, and they hâve introduced the évidence 
of Mr. Panzer, at that time, that he was In the employ of the plaintifC, and 
was hère for the purpose ofadjusting this account, — looking after the çolv- 
ency of the sureties. They hâve read you his évidence about what the con- 
versation was with Nicholaus Bohn. You hâve heard the évidence of the 
other parties. Now, if you believe from the évidence that Mr. Panzer at 
that time was representing the plaintiff, and had the authority to adjust this 
particular account now in suit, the statements he may bave made — If he did 
make any to thèse sureties — would corne within the scope of his authority as 
aeting for the plaintiff, and would be binding upon the plaintifC, the same as 
being made by the plaintifC in person, if such a thing was possible. There- 
fore, you are to détermine whether or not he made the statement that the 
account was practically even, or he may hâve owed $100 or $125. If you flnd 
he made that statement, and It is materially false In this, that at that time 
Hayes was in arrears as much or more than the bond (I believe the account 
shows about $3,000), if you find that to be true, then you are instructed In 



400 107 FEDERAL REPORTER. 

thls manner: That statement, although false, and found to be false, wonid 
not release the suretles, unless you flnd from the évidence that at that tlme 
Hayes was solvent, or at least he was solvent to the estent that the suretles 
could hâve protected themselves as against liahility upon this bond. If you 
flnd he was solvent to the extent they eould hâve protected themselves ta 
the fuU extent of the bond, In that event it would be a défense in this action, 
and you would flnd as against Hayes and in favor of the suretles. If, how- 
ever, you believe, from the évidence, that the statement was made, and it 
was misleading and untrue in fact, yet if you believe from the évidence Haj'es 
was- then insolvent, and thesè parties could not hâve collected this bond then, 
although the statement might hâve been false, or was false in fact, that 
would not relieve the défendants. They could only he relieved in the event 
you flnd the statement to be false, and Hayes was solvent, and they could 
hâve protected themselves or could hâve partially protected themselves. If 
you find he was entirely solvent, and they could hâve been protected for the 
$2,800, then you will flnd for the suretles. If you find, however, he was not 
wholly solvent, but they could recoup for $500 or $1,000, or any such sum, 
it would be a partial réduction, a partial défense, but not a complète défense. 
Upon that issue, gentlemen, the burden of proof Is upon the suretles to show 
by a prépondérance of évidence that the statements were made by Panzer, 
that it was in the scope of his authorlty, that it was untrue in fact and they 
were misled to their injury; and the further fact, Hayes at that time was 
solvent, that ther could hâve protected themselves to the extent of the bond, 
or even, if not wholly solvent, they could bave protected themselves partially, 
it is only a partial défense, — it would be only a réduction of their liahility. 
The limlt of their liability Is $2,500, with mterest at six per cent, from the 
Ist January, 1895. Therefore, if you flnd Hayes was Insolvent, although you 
believe the statement to be untrue in fact, therefore you will flnd a verdict 
in favor of the plaintifC against George Hayes for $5,167.46 with six per cent, 
interest from the Ist January, 1895, and find against the suretles, N. Bohn, 
Schwoebel, and Kerst, in the sum of $2,500, with six per cent. Interest from 
the Ist .lanuary, 1895. If you find Hayes was solvent, and they could hâve 
made the entire bond or saved themselves entirely upon the bond, the latter 
part of your verdict shall be: 'We, the jury, find in favor of the sureties, 
N. Bohn, Schwoebel, and Kerst [giving their names], as against the plalntiff;' 
or, if you flnd that they could hâve recouped themselves, or saved themselves, 
to a certain extent, you will find the verdict in favor of the sureties for the 
différence between $2,500 and what they could bave saved themselves, with 
interest from the Ist January, 1895. You are the judges of the weight of the 
évidence and the credibility of the witnesses. It becomes purely a question 
of fact for your détermination." 

The verdict of the Jury was against the principal, Hayes, for the full 
amount claimed, but in favor of the sureties on the bond, releasing them from 
ail liability. 

Geo. E. Mann, for plaintifl in error. 

John Lovejoy, A. Sampson, and M. L. Malevinski, for défendants in 
errer. 
Before PAEDEE, McCORMICK, and SHELlBY, Circuit Judges. 

After stating the case as above, PARDEE, Circuit Judge, delivered 
the opinion of the court. 

This is the third appearance of this case in this court. On the first 
writ of error the question presented was whether an arrangement 
between the brewing association and the principal on the bond by 
which the brewing association was to furnish béer on crédit, operated 
to release the sureties from liability on the bond, and this court held 
that such outside arrangement did not operate an entire release of the 
sureties. See Association v. Hayes, 17 C. C. A. 634, 71 Fed. 110. On 
the second writ of error, the questions passed upon were whether the 
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failure of the principal, Hayes, to sign the bond under the circum- 
stances shown in the évidence, operated to relieve the sureties from 
liability thereon, and whether the delivery of the bond sued on, which 
was denied by the pleadings, was necessary to be proved by direct évi- 
dence. See Association v. Hayes, 38 C. C. A. 449, 97 Fed. 859. On 
the third trial the défense relied upon was that the sureties were re- 
leased because, while the contract reqnired that Hayes, the principal, 
should pay for the béer upon receipt of the bills of lading, the brew- 
ing association had given him large and extensive crédit, and upon 
the application of the sureties to the brewing association and its 
agents for the information as to Hayes' accounts the sureties had 
been misled and deceived by représentations that said Hayes was in 
ail things keeping and complying with and fulfllling the terms of his 
contract, when in fact he was then indebted for more than the 
amount of the bond, whereby the sureties were lulled into security 
and lost ail opportunity to protect themselves, the said Hayes being 
at the time possessed of sufflcient means and property to hâve fully 
paid ofif his liabilities. On this last présentation, counsel for plain- 
tiff in error présents some twelve assignments of error, the first four 
of which are altogether too gênerai to demand attention, and the last 
seven are based upon the refusai of the court below to give some 
eight spécial instructions, offered, refused, and excepted to en bloc, 
some of which are unquestionably bad, and therefore the whole ofEer- 
ing was properly refused. Without further criticism of the assign- 
ments of error, we notice that while they challenge the rulings of the 
court on admissions of évidence, object to the gênerai charge of the 
court, and challenge the rulings refusing the spécial charges asked, 
they practically présent one question only, — that is, whether the sure- 
ties were released from their obligations on the bond by reason of 
misrepresentations made by the agents of the association to the sure- 
ties in regard to the state of the accounts between Hayes, the prin- 
cipal on the bond, and the association. The major proposition sub- 
mitted by counsel for plaintiiï in error, on which the whole case 
hangs, is as foUows: 

"The liability of the sureties dld not and could not accrue until the year 
ended on October 18, 1894, or Hayes finally stopped buylng béer under the 
contract for year ending November 18, 1894, and it was irrelevant and mis- 
leadlng to the jury to allow évidence as to what the traveling auditor said 
Hayes owed in April or June, or évidence as to what property Hayes owned 
in Aprll or June, 1894." 

On the last hearing in this court it was held that the contract 
of appointment of Hayes and the bond given in pursuance thereof 
were parts of the same transaction, and must be construed together 
as one instrument. See Association v. Hayes, 38 G. C. A. 449, 
97 Fed. 859. This being the case, if we turn to the contract of 
appointment, we find that Hayes was to pay cash on receipt of 
bill of lading, and to keep strict account of ail packages, kegs, 
or half barrels received, as well as empties returned; and by 
référence to the bond we see that the sureties bond themselves 
that Hayes should pay or cause to be paid to the association any 
and ail sums of money that may be or become due to said association 
107 F.— 26 
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by said Hayes on account of shipments of Iqeer made to him or his 
order from November 18, 1893, to November 18, 1894, ail mch. 
payments to be made promptly in the ordinary course of busi- 
ness. Under this contract the failure on the part of Hayes to pay 
cash for eaeli sMpment upon receipt of the bill of lading was a breach 
of the contract, and gave the association the right to immediately 
proceed by suit against Hayes and his sureties to enforce the collec- 
tion of its debt then due; and it seems to be idle to contend that 
under the contract between the parties Hayes could buy béer for a 
whole year, negleet to pay, embezzle, or otherwise waste the proceeds, 
and, during the whole year, the association and the sureties should 
stand idly by, unable to protect themselves. The association had the 
right to demand pajinent for each consignment as soon as it was re- 
ceived by Hayes, and, in case, with the consent and nonaction of the 
association, Hayes was neglecting to pay, and yet receiving large con- 
signments of goods, the sureties would hâve a right to protect them- 
selves; and, if the sureties had a right to protect themselves when- 
ever Hayes' conduct became such as to imperil their interests, then 
we think it is clear that if, by misrepresentations on the part of the 
association, the sureties were luUed into security, and thereby their 
condition made worse than it would hâve been if they had been truth- 
fully informed as to the facts, they would thereby be discharged. 

As to the matter of the state of Hayes' account, the inquiries made 
by the sureties, the représentations ifiade by the association and its 
agents, the authority of the agents to speak for the association, and 
whether or net the sureties' condition was worse in June than in Oc- 
tober, when suit was flnally instituted, are questions ail raised by 
the pleadings, and, uirder évidence tending to establish the same, 
were, in a fair, lucid charge by the court, submitted to the jury. It 
may be that, if the case were now before us upon the same facts, we 
would find a différent verdict, but as the record stands we find no 
réversible error in the proceedings of the circuit court, and its judg- 
ment is aflarmed. 



FIDELITY MUT. LIFE ASS'N v. JEFFORDS. 

(Carcult Court of Appeals, Flfth Circuit. March 19, 1901.) 

No. 944. 

1. Life Insubanck— Contract— Lex Loci. 

A contract of llfe Insurance, made and dellvered and the premlums 
paid In the state where Insured reslded, Is a contract of that state and 
governed by Its laws. 

2. Samk — Application — Answbhs— Wabranties ok Représentations. 

Answers to questions propounded In an application for llfe Insiirance, 
unless clearly shown hy the form of the contract to hâve been Intended 
by both parties to be warrantles, to be strlctly and Uterally compUed wlth, 
are to be construed as représentations. 

8. SAMB — MiSSTATEMBNTS AND CONCBALMENTS — BPPECT OF QOOD FaITH. 

Code Ga. 1895, § 2097, requlres applications for Ufe Insurance to be 
made In the utmost good falth, and 'déclares that représentations are 
considered as covenanted to be true, and that a variation by which the 
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nature, extent, or character of the risk is ehanged will void the policy. 
Section 2099 déclares that failure to state a material tact. If net done 
fraudulently, does not avoid the policy, but the wlUful concealment there- 
of, enhancing the risk, will avoid It Section 2101 avoxds a policy for 
willful misrepresentation as to any material inquiry made. Held, in, view 
of this statute, that an untrue statement by insured that he did not hâve 
consumption, or his omission to name, when requested, ail physicians 
who examined him withln a specifled tlme, would not avoid his policy, 
if his answers were made in good faith, and the misstatement or omis- 
sion was not willful, but due solely to his ignorance or failure to recol- 
lect, notwithstanding he distinctly certifled that his answers were true, 
and agreed that, if any concealment or untrue statement or answer be 
made, the policy should be void. 

4. SaMB— ISBUASOE FOR Benefit op Brothbb. 

A Ilfe Insurance policy may be taken out for the beneflt of a brother 
of the insured, and it is immaterial what arrangements are made be- 
tween them for the payment of premiums. 

5. Samb— Action on Policy— Instructions— Testimony Pbbpabed by Insur- 

ance Inspbctohs. 

In an action on a life Insurance policy, the court properly cautioned the 
jury to elosely scan évidence prepared by defendant's inspectors, who 
ofCered in évidence written statementa which they had obtained, tending 
to contradlct witnesses for plaintiff. 

In Error to the Circuit Court of the United States for the South- 
ern District of Georgia. 

This is an action on a life Insurance policy. It was brought by Thomas 
C. Jeffords, a citizen of Georgia, against the Fidelity Mutual Life Association, 
a corporation under the laws of Pennsylvanla. The action was brought in 
the elty court of Savannah, Ga., and was removed into the court below on the 
application of the association. It is alleged In the pétition that on December 
29, 1894, the association issued to Martin A. Jeffords its policy of insurance, 
promising to pay $10,000 to Thomas C. Jeffords, and $3,000 to Bdna Jeffords, 
within 90 days after satisfactory proof of the death of Martin A. Jeffords. 
It is averred that the Insured and beneflciaries had complied with ail the 
terms of the poUcy; that on July 29, 1896, Martin A. Jeffords died; that due 
notice of his death was glven on September 3, 1896; and that a demand for 
payment had been made and refused notwithstanding 90 days had elapsed 
since fumishing proofs. A copy of the Insurance policy was made part of 
the pétition. The association flled the following pleas: First. A gênerai dé- 
niai that it was indebted. "Second. For further plea in this behalf, this de- 
fendant avers that the said plaintiff ought not to hâve and maintain his action 
aforesald, for that the sald alleged contract of Insurance is void and of no 
efCect, and not binding upon this défendant, because the same was obtained 
Dy fraud practlced upon this défendant by Martin A. Jeffords, in this: That 
the said Martin A. Jeffords, In making application for Insurance on his life 
with this défendant, made the statements in such application a part of his 
contract or policy of insurance whlch is sued on in this case, and thereby 
covenanted to and with this défendant that he was at the tlme In good 
health and free from any and ail diseases, sicknesses, aliments, or complaints, 
trivial or otherwise, except as therein stated, and that there was nothing 
therein stated which excepted pulmonary consumption, when in truth and in 
fact the said Martin A. was at the time afflieted with pulmonary consumption; 
whereby the said Martin A. warranted to this défendant In said contract that 
he was free from said diseases, sicknesses, aliments, and complaints, which 
warranty the said Martin A. then and there did violate and break, and did 
deceive and defraud this défendant; and this défendant avers that for this 
reason said contract Is void and of no effect. Thlrd. And for further plea 
this défendant salth that the said contract, the same purportlng to be a pol- 
icy of insurance, Is void, for that the same was obtained from this défendant 
by the fraud practieed upon It by the said Martin A. Jeffords, in this: The 
said Martin A. Jeffords, in order to induce this défendant to enter into said 
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contract of Insurance, did represent to this défendant that he was at the 
tlme In good health, and free from any and ail dlseases, slcknesses, aliments, 
or complalnts, trivial or otherwise, except as therein stated, and there was 
nothing therein stated wliich exeepted pulmonary consumption, wben in trutk 
and in fact the said Martin A. was at the time afflicted with pulmonary con- 
sumption. And in this: That this défendant was further iiiduced to enter 
into said contract by the représentation made to it at the time by the said 
Martin Av that he had not consulted or been prescribed for by any other phy- 
sicians or médical men during the last ten years next preceding the making 
of said application, except Dr. T. C Jelïords, about three months prior to t!u> 
application, for cold, and Dr. McEae, two years prior thereto, for pleurisy, 
when, in truth and in fact, on the 20th of Feliruary, 1894, which was about 
ten months (10) before said application, the said Martin A. had consulted and 
lieen prescribed for professionally by Dr. R. E. îlinman, who was a practicing 
physician at Atlanta, Ga., and said Dr. lî. E. Hinman had informed him, the 
said Martin A., then and there, that he had incipient tuberculosis, and pre- 
scribed for him a change of résidence to New Mexico or Arizona; and when, 
in truth and in fact, during the fall of 1894, the said Martin A. had consulted 
and been prescribed for professionally by Dr. Floyd McEae, a practicing phy- 
sician of Atlanta, Ga., who told him he had consumption, and advised a 
change of résidence from the city, and that he live in the open air. This 
was in the late fall or early winter of 1894, only a few week!» before the said 
représentation above referred to was made to this défendant. And this de- 
fendant avers that ail of thèse représentations were materlal, ail of them were 
false, and were known to said Martin A. to be false at the time he made 
them, and were willfully and eorruptly made to deceive and defraud this de- 
fendant, and did deceive and mislead this défendant, who relied upon the 
same, ail of which this défendant is ready to verify. Fourth. And, for further 
plea in this behalf, this défendant saith that the said Thomas G. Jeffords 
ought not to hâve and maintain his action aforesaid, for that this contract 
of Insurance now sued upon by the said Thomas C., the plaintifC, was gotten 
up by him, the said Thomas C, for his own beneflt; that he conducted the 
negotiations, paying up ail premiums and other charges, and that he per- 
suaded and induced the said Martin A. to procure the said Insurance for the 
beneflt of him, the said Thomas C.; that the introduction of the said Edna 
C. Jeffords into the contract as a beneficiary was an afterthought, and was 
done merely to try and save appearanees, it being the original purpose of 
said Thomas C. to take ont a policy payable only to himself-, and this défend- 
ant avers that the said Thomas G. well knew at the time that his brother 
Martin A. had consumption, and could not live long, and the said Thomas C., 
being himself at the time one of the médical examiners for this défendant, 
represented to the other physician who took his place in the examination of 
the said Martin A. that the said Martin A. was sound and free from ail dls- 
eases, and thereby induced said physician to forego and omit to make a com- 
plète examination himself of the said Maitin A.: ail of which this défendant 
is ready to verify." 

Thèse pleas were subsequently amended by alleging that the association 
was a mutual Insurance eompany; that each insurer became a member of the 
association; and that its rules and régulations became parts of the policy. 
According to thèse rules, it was alleged that every person desiring to become 
a member must make an application; that the truthfulness of the statements 
contained in the application should be the basis of the policy; that no person 
was eligible to membership who was not in ail respects in good health; and 
that Martin A. Jeffords on December 21, 1894, made such application for 
insurance and membership, and therein warranted the truthfulness of the 
statements made and their materiality. 

On the trial, the policy, together with the application, was offered in évi- 
dence. The policy was eorrectly descrlbed in the déclaration as above stated. 
The material parts of it that are necessary to an understanding of the case 
are the following: "The Fidelity Mutual Life Association, in considération 
of the application for this policy, which is made a part hereof, a copy of 
which is hereto attached, and the payment to said association of forty and 
*/ioo dollars on the 29th days of the month of December, March, June, and 
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September for the period of twenty years from the date thereof, etc., does 
hereby receive Martin A. Jeffords, of Sylvester, county of Worth, state of 
Georgia, as a member of said association, and issues thls poUcy of Insurance," 
etc., "subject, bowever, to ail the requirements hereinafter stated and the 
conditions hereon indorsed, which are hereby referred to and ruade a mate- 
rial part of this eontract." The foUowing is one of the conditions forming 
part of the pollcy: "If any statement contained in the application on whlch 
this policy is issued be untrue in any respect, then this pollcy, except as here- 
In provided, shall be ipso facto null and vold." 

The applications signed by the insured contained the following among other 
déclarations and statements: 

"(1) I hereby apply to the Fidelity Mutual Lfife Association of Philadelphia, 
Pa., for a policy of Insurance, to be issued in pursuance of this applica- 
tion." "(3) That I am now in good health, and am free from any and ail 
diseases, sicliness, aliments, or complaints, trivial or otherwise, except as 
hère stated: Yes." "(5) That I hâve never had or been afillcted with any 
sickness, disease, aliment, injury, or complaint, except as hère stated: Pleu- 
risy, about two years ago; cold, about one week, about six months ago. 
(6) That the last physlcian I consulted or -who prescrlbed for me was Dr, 
T. C. Jeffords, of Sylvester, Ga., about three months ago, for the sickness hère 
stated: Cold, about one week, about six months ago. (7) That I hâve not 
consulted or been prescrlbed for by any other physlcian or médical man during 
the last ten years, except as hère stated: Dr. McEae, Atlanta, Ga.; pleu- 
risy, about two years ago. I hereby agrée and bind myself as foUows: That 
the truthfulness of the statements above made or contained, by whomsoever 
written, are material to the rlsk, and are the sole basls of the eontract with 
the said association; that I hâve signed this application In my own proper 
handwritlng; * - ♦ * and that, if any concealment or untrue statement or 
answer be made or contained herein, then the policy of Insurance issued 
hereon and thls eontract shall be ipso facto null and vold." 

The évidence showed that Thomas C. Jeffords was the brother, and that 
Edna Jeffords was the wife, of the Insured. The application for Insurance was 
made Deeember 21, 1894, the pollcy was issued December 29, 1894, and the 
insured dled of consumption July 29, 1896. The évidence was conflicting as 
'to whether he had consulted and been prescrlbed for within the last 10 years 
by other physicians besides those which he named. The évidence was con- 
flicting as to his condition of health at the date of the application. Some of 
the évidence tended to show that he was then atflicted with "incipient 
tuberculosis" ; other évidence tended to show he was In good health, and that 
he dld not at that time bave consumption. 

The plaintiff in error requested the court to give the foUowing charges, and 
reserved an exception to the refusai to give each: 

"(1) TJnder the law of this state, as set forth in section 2097 of the Code, 
the représentations contained in an application for a policy of Insurance are 
covenanted to be true. If you believe that on the 21st of December, 1894, 
when Martin A. Jeffords made application for Insurance, he was then afflicted 
with pulmonary consumption, he stated in his appUcation that he was free 
from disease, trivial or otherwise, then I charge you that this would vold the 
pollcy, and the plaintiff would not be entitled to recover, for the reason that 
consumption is a disease which, from Its nature, does affect the extent of the 
rlsk. This would be true also without regard to the good faith of the appli- 
cant, as, he having covenanted that the représentations were true, the ques- 
tion of good faith does not enter Into it. 

"(2) I charge you, further, that if you believe he did consult Dr. Hinman 
in February, 1894, or Dr. McEae In October, 1894, and that he stated in his 
application that he had not consulted any physlcian in ten years, except Dr. 
Floyd McEae two years before for pleurlsy, then this was a material misrep- 
resentation (which also conflicted with his eontract and with the by-laws of 
the association), because It shut ont from the company a very high source 
of information, which it was entitled to, as to his physical condition, and 
would defeat the right to a recovery, provided you also believe that thèse doc- 
tors had actually found that he had consumption at the tlme they examlned 
hlm. 



406 107 FEDERAL REPORTER. 

"(3) If you believe from the évidence that the deceased, Martin A. Jef- 
fofds, consulted Dr. R. B. Hinman, as a physician, durlng the month of 
February, 1894, and that the said Dr. R. B. Hinman, in the eapaclty of a 
physician, and at the request of said Martin A. Jeffords, made a physical 
examination of him, you will find for the défendant." 

The refusai to give each of thèse three charges is assigned as error. 

The plaintiff in errer reserred exceptions to each of the following charges 
given by the court: 

"(1) Now, with regard to that plea [referring to the plea that the insured 
had consumption], I charge you, as matter of law, that if the proof fails to 
satisfy you, to the extent which the law heretofore read to you has deflned, 
that Martin A. Jeffords Intentionally misled the défendant company; that he 
knew, or had reason to believe, that he had consumption at the tlme of his 
application; if it fails to show you that he knew, or had reason to believe, 
he had consumption, and, thus knowing and believing, he intentionally and 
fraudulently withheld the facts from the défendant company,— you would 
not be Justified in defeating a proper recovery on account of that plea. 

"(2) With the provisos I hâve already expressed, your inquiry, then, ou thls 
particular plea Is thls: Has the défendant produced such a prépondérance 
of proof as will satisfy your minds that Martin A. Jeffords knew, or had rea- 
son to believe, that he was afflicted with consumption at the time the Insur- 
ance was applied for, and that he fraudulently withheld the facts from the 
company? 

"(3) A man cannot be held to warrant that he is free from disease as a 
prerequisite to a valid contract of insuranee. If he acts in good faith, and 
gives ail the information asked, and in doing so states the facts truly as he 
understands them, it Is ail the law requires of him, or of the beneflciary of 
the policy for the recovery of the amount which he has thus attempted to 
secure. 

"(4) The court chargea you that if you believe from the évidence that the 
Insured, Martin A. Jeffords, had consulted Dr. Hinman, or had been pre- 
scribed for by him In February, 189*4, and willfuUy and fraudulently with- 
held this fact from the défendant company, it would void the policy of Insur- 
ance, and neither his brother nor his widow could recover thereon, and you 
would be obllged to find for the défendant 

"(5) I instruct you that the proof must preponderate to show, not only 
the fact of such consultation or prescription, the wlthholding of the fact, 
and that It was knowlngly done and with a fraudulent purpose. If this fact 
existed, and It was merely omitted by the Insured, and If the proof fails to 
satisfy you, under the rules I hâve given you, that he made the other fraudu- 
lent and material concealments chargea as to physical condition, under thèse 
circumstances the omission would not be of such a character as would void 
the policy of Insurance. 

"(<5) In other words, the présence or absence of good faith on the part of 
Martin A. Jeffords throughout would be exceedingly important in determln- 
ing whether or not the omission to mention the alleged consultation and pre- 
scription of Dr. Hinman would be of that character which would void the 
policy. If you are justifled in concluding from the évidence that It was a 
mère case of honest forgetfulness, I charge you that it would not, in Itself, 
render the policy void. 

"(7) To sum up my Instructions upon this point, I repeat that if, with regard 
to the consultation and prescription with Dr. Hinman, you believe that the 
insured was guilty of fraudulent mlsrepresentatlons to the company, you 
ôught to find against the plaintiffs, but, if you believe that it was a case of 
honest omission, you ought not to flnd against the plaintiffs on that plea. 

"(8) To sum up the instructions in this case, notwlthstanding its great 
prolixlty, the multitude of witnesses, and the multitude of pleas, the true 
issue is this: Did Martin A. Jeffords apply for this policy of insuranee hon- 
estly and in good faith? Did he truthfuUy and slncerely communicate to the 
company the answers to the questions propounded which were material for its 
protection? If he did this, wlthholding nothing fraudulently, concealing 
nothing fraudulently, and not intending to deceive, his widow is entitled to 
recover the amount stipulated in the policy, with interest thereon from the 
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date of proofs of loss and costs of ttie suit -whlch she bas brought. If, on 
the other hand, the défendant bas produced évidence whicli preponderates 
to show that Martin A. JefCords sought to secure insurance dishonestly, know- 
ing or having reason to belleve that he was afflieted with consumption, which 
lînowledge he did not communicate to the company, but fraudulently with- 
held it, and linowing that he had been examined by a physician other than 
Dr. McEae and his brother, and fraudulently withholding that fact with the 
purpose of misleading the company, his widow would not be entitled to re- 
cover, and you should flnd for the défendant, with costs of suit on the action 
brought by her. The same statement is applicable with regard to the action 
brought by Thomas O. JefCords for the amount stipulated to be due him on 
the policy of insurance. 

"(9) I charge you that, whether Thomas C. Jeffords had such an interest 
or not, his brother Martin A. JefCords had the right to insure his own life in 
favor of Thomas C. It appears from the policy that this was done, and, if the 
insurance company aecepted the payment of the premiums from Martin A. 
.Tefifords, they cannot now be heard to say that they did not insure Martin 
A. for the benefît of his brother, and that he had no Insurable interest. The 
company understood the terms of its own policy. It knew it was payable 
to Thomas O. Jeffords. It knew it was taken ont by Martin A. Jeffords, and, 
not having raised the objection when thèse faets were ascertained, its plea 
on that subject cannot now be maintained. 

"(10) You heard the testlmony of the other witnesses with regard to ono 
or both of them [referring to the 'inspectors,' Gary and Milliken, who repre- 
sented the life association in procuring évidence], and, while their business 
is legitimate, the court thinks it proper to instruet you that you should closely 
Scan évidence prepared by them, or with their assistance, or under their di- 
rection, Personal présence, or Influence, and not conclude the rights of the 
parties thereby unless it is right and proper, in view of ail the évidence in the 
case. It is perhaps fair to présume that thèse inspectors are experts in their 
business, and it is the duty of the jury to carefully consider the statements 
of Mrs. Jeffords and Dr. Hall, and to détermine, in view of ail the évidence, 
whether they were obtained by the Inspectors, or either of them, by Personal 
influence, or by promises of settlement of a particular claim, or by threats, 
or by the sklllful use of language in writing, and whether or not they gave a 
coloring to the statements of the witness or witnesses which they or either 
of them did not intend, and by which an Improper advantage was taken of 
that party or witness. This would be especially the duty of the jury If It 
appears from thèse statements that, by hers, Mrs. Jeffords wholly surren- 
ders her right to any claim against the company, and practieally admits that 
her policy was void, and from the statement of Dr. Hall that he admits, or is 
made to admit, facts which would indicate his carelessness as a physician and 
his unfitness as a médical examiner for the company." The giving of each 
of thèse ten charges is assigned as error. 

The trial resulted in a verdict for Thomas 0. Jeffords for $9,969.20, on which 
judgment was entered. This wrlt of error is sued out by the Fidellty Mutual 
Life Association to reverse that judgment. 

Alex C. King and Pope Barrow (King & Spalding and Barrow & 
Barrow, on the brief), for plaintiff in error. 

Fleming G. Du Bignon (Du Bignon & Stephens, on the brief), for 
défendant in error. 

Before PAKDEE, McCORMICK, and SHELBY, Circuit Judges. 

SHELBY, Œrcuit Judge (after stating the facts as above). 1. The 
failure of the court to give the three charges requested by the plain- 
tiff in error, and the giving of the first eight against its objection, ail 
of which we hâve set out in full, raised practieally the same ques- 
tion. The distinguished counsel for the plaintiff in error contend 
that the application for insurance was made the foundation of the 
policy, and that its statements are covenanted to be true, and that if 
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they are not true the policy is void; that is, it is void whetlier the 
untruth be intentional or not. They assert that under the Georgia 
law the application for insurance in this case warrants every mate- 
rial statement to be true, and that the question of good faith is not 
involved. The charge of the court was upon the theory that the ap- 
plicant for insurance in this case did not warrant the truth of every 
material statement in his application, and that an honest mistake, 
even as to a material fact, would not void the policy. On the one 
hand, it is contended that if the insured was afflicted with "incipient 
tuberculosis" at the date of his application, although he believed he 
was free from disease, that the policy would be void. On the con- 
trary, it was held by the court below that, even if he had such dis- 
ease, if he was entirely ignorant of the fact, and answered the inquiry 
in référence to his condition in good faith, the policy would be valid. 
Again, it is contended that if the insured answered that he had been 
examined only by certain physicians within the last 10 years preced- 
ing his application, failing to name other physicians who had exam- 
ined him, this omission would be fatal to the policy, although he an- 
swered in good faith, having failed to remember his examination by 
other physicians. On the contrary, it was held that an honest omis- 
sion to name ail the physicians who had examined him, if he an- 
swered in good faith, giving his best recolleetion and making no wUl- 
ful misrepresentation or fraudulent concealment, would not void the 
policy. Thèse are the conflicting contentions raised by the refusai to 
give the charges asked and by the giving of the charges to which 
exceptions were taken. 

The contract of insurance was made and delivered, and the pre- 
miums paid, in the state of Georgia, where the insured resided. It ia 
therefore a Georgia contract, and is governed bv the laws of that 
state. Society v. Pettus, 14-0 U. S. 226, 11 Sup. Ct. 822, 35 L. Ed. 
497. The folîowing are sections of the Code of Georgia of 1895: 

"Sec. 2097. Application, Good Faith. Every application for insurance must 
be made in the utmost good faith, and the représentations contalned in such 
application are considered as covenanted to be true by the applicant. Any 
variation by which the nature, or extent, or character of the risk Is changed, 
■wlU void the policy." 

"Sec. 2099. Concealment A fallure to state a material fact, if not done 
fraudulently, does not void; but the willful concealment of such a fact, which 
would enhance the risk, will void the policy." 

"Sec. 2101. Willful misrepresentation by the assured, or his agent, as to the 
interest of the assured, or as to other insurance, or as to any other material 
inquiry made, will void the policy." 

Thèse sections are made applicable to both life and fire insurance. 
Code Ga. § 2117. . 

It may be stated as a gênerai rule that answers to questions pro- 
pounded to insured in an application for insurance, unless they are 
clearly shown by the fonn of the contract to hâve been intended by 
both parties to be warranties to be strictly and literally complied 
with, are to be construed as représentations and not as warranties. 
Insurance Co. v. Kaddin, 120 U. S. 183, 7 Sup. Ct. 500, 30 L. Ed. 644. 
One of the statements that the insured was required to make to ob- 
tain the insurance was that he was "free from any and ail diseases," 



FIDELITY MUT. LIFE ASS'x V. JEFFORDS. d09 

except as stated. Placing the construction upon the application wliich 
the plaintif? in error contends for, the policy would be made void if 
the insured had a disease material to the risk, although he was en- 
tirely ignorant of the fact. It might be a disease so undeyeloped 
that it could not be discovered by an expert physician, and yet if it 
afterwards developed, and it could be shown that the genns of the 
disease were active in the insured at the date of his application, the 
policy would be made void. We cannot believe that this contract is 
fairly susceptible to such construction. Such a construction ought to 
be avoided unless clearly demanded by légal rules. In the absence of 
explicit and unequivocal words requiring such interprétation, the court 
should not conclude that the insured took a life policy with the dis- 
tinct understanding that it should be void, and ail premiums paid for- 
feited, if at the time of his application he had a disease of which he 
was entirely unconscious. Moulor v. Insurance Co., 111 U. S. 335, 
4 Sup. et. 466, 28 L. Ed. 447. We do not think that it was the pur- 
pose of the insurers to exact from the insured, as a condition pré- 
cèdent to a valid contract of Insurance, a guaranty against the ex- 
istence of diseases of which he had no knowledge, and which even a 
skillful specialist, on careful examination, would be unable to detect. 
We are not unmindful of the fact that the insured distinctly certi- 
fies that the statements in his application are true, and that he 
agrées that, if any concealment or untrue statement or answer be 
made, the policy of Insurance shall be void. Keferring to the Greorgia 
statute, and probably without the statute, concealment means "will- 
ful concealment." By that statute it is only the willful misrepre- 
sentations and willful concealments that affect the policy. And 
when the insured agrées that the policy shall be void if it contains 
any untrue statements, what does he mean? He surely means "un- 
true," in the sensé of the law which govems the contract. He 
means, to quote the Georgia statute, that there is no willful conceal- 
ment and no willful misrepresentation, and that his statements are 
made in the utmost good faith. Construing a life policy, Mr. Justice 
Harlan asked what was meant by true and untrue answers, and he 
answered the question, saying: 

"In one sensé, that only Is true which Is conformable to the actual state 
of things. In that sensé, a statement Is untrue which does not express 
things exactly as they are. But, in another and broader sensé, the word 
'true' is often used as a synonym of 'honest,' 'sincère,' 'not fraudaient.' Looli- 
Ing at ail the clauses of the application, in connection with the policy, it is 
reasonably clear — eertainly the contrary cannot be confldently asserted — that 
what the company required of the applicant, as a condition précèdent to any 
binding contract, was that he would observe the utmost good faith towards 
it, and make full, direct, and honest answers to ail questions, with'out évasion 
or fraud, and without suppression, misrepresentation, or concealment of facts 
with which the company ought to be made acquainted, and that by so doing, 
and only by so doing, would he be deemed to hâve made 'fair and true an- 
swers.' " Moulor v. Insurance Co., 111 U. S. 335, 345, 4 Sup. Ct 466, 28 L. 
Ed. 447. 

The application in the case at bar does not contain the word "war- 
ranted." It purports to be a déclaration or statement, and not a 
warranty. In Moulor v. Insurance Co., supra, the word "warranted" 
was used in the application which was part of the contract sued on. 
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The language in the application for Insurance in that case was : "It 
is hereby declared and warranted that the above are fair and trne 
answers to the foregoing questions." Notwithstanding this lan- 
guage, the court held that there was not a warranty in the strict 
sensé that would make the contract void if there was a statement not 
literally true made in answer to the questions. The court held that, 
in the absence of intentional misstatement or fraudulent misrepre- 
sentation, the contract of insurance was valid. 

Recently, tbe suprême court of Georgia has had occasion to con- 
strue section 2099 of the Georgia Code. In the court below the re- 
quest had been made for a charge that the policy would be made Toid 
if the applicant failed to give the names of otber insurance compa- 
nies to which he had applied for insurance. He had given the name 
of one, when he had applied to several. A charge was also asked 
that the policy would be made void because he had given the name of 
only one physician who had attended him during the last 10 years, 
when, in fact, during that time he had been attended by several oth- 
ers. The trial court refused to give thèse charges, and the refusai 
was assigned as error in the suprême court. It was held, Fish, J., 
delivering the opinion of the court and ail the justices concurring, 
that the court did not err in refusing to give the charges. "It will be 
seen," said tbe learned justice, "that, if the instruction requested cor- 
rectly stated the law, a policy would be avoided because of a mère 
omission upon the part of the assured to state a material fact, with- 
out référence to the motive by which he was influenced in omitting to 
make such statement. An omission to state is the équivalent of a 
failure to state, and by our Civil Code (section 2099) it is expressly 
provided as f ollows : 'A failure to state a material fact, if not done 
fraudulently, does not void; but the willful concealment of such a 
fact, which would enhance the risk, will void the policy.' The re- 
quest under considération was not adjusted to the section of the Code 
we hâve just quoted, because if the failure to state the fact was the 
resuit of an oversight or other cause, and was not done fraudulently, 
it would not avoid the policy. The omission from the request of the 
Word 'fraudulently' put it in direct opposition to the Code provision 
above referred to, and it was therefore properly refused by the 
court." Association v. Farley, 102 Ga. 720, 744, 29 S. E. 615. 

2. Martin A. Jeiïords applied for and obtained the policy on his 
own life. He is conclusively presumed to hâve an insurable interest 
in his own life. Bliss, Ins. § 17. He directed who should be the 
beneficiaries. His wife was to receive |3,000, and his brother, 
Thomas C. Jeffords, $10,000. This latter sum, by agreement between 
the parties, was "to protect his child or children." He had one child 
to survive him. The first premium was paid ont of the money of 
Martin A. Jeffords. The other premiums were paid by Thomas C. 
Jeffords for his brother. The insurance company receipted for the 
money as paid by Martin A. Jeffords. The fact that Thomas C. 
Jeffords paid the premiums did not invalidate the policy. On the 
facts stated, it was not a wager policy. A man may take out a policy 
of insurance upon his life for the benefit of his brother, and it is 
immaterial what arrangement is made between them for the payment 
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of the premiums. Insurance Co. v. France, 94 U. S. 561, 24 L. Ed. 
287; Union Fraternal League v. Walton, 109 Ga. 4, 34 S. E. 317, 
44 L. R. A. 424. It foUows that the court did not err in giving 
charge numbered 9. 

3. The court chargea the jury that they should closely scan évi- 
dence prepared by William E. Uary and K. C. Milliken, inspectors of 
the défendant in error. Gary obtained a written statement of Mrs. 
Jeiîords, the widow of the insured, and Milliken obtained a written 
statement from Dr. HaU. Thèse statements were oiïered in évidence, 
and tended to contradict the évidence of Mrs. Jeffords and Dr. Hall 
given on the trial. The charge referred to is numbered 10, and is 
set out in full in the statement of the case. The giving of this charge 
is assigned as error. William E. Gary, one of the inspectors, sought 
and had two interviews with Mrs. Jeiîords, — one in Georgia and one 
at her home in Florida. Gary, on cross-examination, stated that he 
informed her of the "resuit" of some suit recently brought against an 
insurance company where the défense of fraud and conspiracy was 
made, and he told her "that if the company refused to pay her she 
could not recover • » • unless the courts reversed themselves. 
I cited cases, no doubt." He denied making any threats, saying: 
"I hâve been in this business twenty years, and I never make any 
threat in any case, sir." An important question in the case was 
whether Dr. Hinman had examined the insured after the policy was 
issued, or in 1894, before it was issued. Gary testified that Mrs. 
Jeiîords said "it was in 1894." Mrs. Jeffords testified as to the inter- 
views. She said that "Mr. Gary seemed very sympathetic" ; that the 
paper she signed was written in his présence, and partly from his dic- 
tation; that Gary assured her that her claim would be paid in full; 
and that she was very much agitated when she wrote the paper. The 
statement signed by Dr. Hall, which was offered in évidence, was 
obtained by the other inspector, R. C. Milliken. Dr. Hall's évidence 
tended to show that the statement was not entirely correct. Milli- 
ken approached Hall, and asked him to sign the paper. Dr. Hall 
testified : 

"Q. Under what circumstances did they get that statement from you? A. 
He [Milliken] was going over there. Seemed to be gathering up proofs for 
his side of the case. He was wanting to write them up and outline the man- 
ner in which they might not be mistaljen, and that my interrogatories might 
corroborate such statement as I made to him. And at that time I told him, 
when he drew up those papers, that some things are not fresh In my mind at 
the moment, and I told him at the time, if I recoUected things more clearly, 
I should correct them. Q. You reserved the right to malie corrections? A. 
Yes, sir." 

Dr. Hall's évidence tended to show that the statement prepared 
by Milliken and signed by him was materially inaccurate. 

In this State of the évidence, we think the court was amply justi- 
fied in giving the instructions. Thèse inspectors were the agents of 
the plaintiff in error. They were engaged in preparing a défense in 
this case. An insurance company can only act through its agents. 
It is, as the learned trial judge said, a legitimate business to investi- 
gate the facts of a case that will probably be litigated. Still, the 
fact that agents so employed are likely to be partial to their princi- 
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pals is well known. And, if the mode of oMaining admissions îndî- 
cates that a skilled and experienced person bas unduly influeneed or 
unfairly induced admissions, such facts should be closely scanned by 
the jury, and should greatly affect the weight to be giyen to the ad- 
missions, ïhe position of thèse inspectors or agents preparing a 
case is analogous to that of an attorney performing the same service. 
If an attorney becomes a witness in a case he is trying, it is perfectly 
proper for the jury, in weighing his évidence, to consider his relation 
to the case, and his conduct in procuring évidence. In common- 
law courts it was formerly doubted whether a lawyer retained in a 
cause, and who was taking part in the trial, was a compétent witness 
(1 Whart. Ev. § 420) ; and in the civil law the advocate or procureur 
of a party was not received as a witness. "Their testimony," says 
PotMer, "would be liable to the suspicion of partiality, if they were 
witnesses in favor of their parties, and there would be an indecency 
in admitting them as witnesses against them." 1 Poth. Obi. (EVans) 
405. Referring to the proof of admissions proved by an attorney in 
the cause as made to him by the opposing party, Sanford, J., speaking 
for the court, said: "Moreover, testimony by an attorney of such 
admissions, made to him by the opposite party, affeeting a really 
doubtful or litigated point, are always regarded with extrême suspi- 
cion and distrust by both courts and juries." Little v. McKeon, 1 
Sandf. 607, 609. The parties themselves, and, of course, their agents 
and attorneys also, are now compétent witnesses. Their évidence 
goes to the jury as that of any other witnesses. The rules that once 
excluded them as witnesses hâve long ceased to be rules, but their 
évidence goes to the jury to be considered by them in view of the wit- 
ness' relation to the case. The question of credibility of every wit- 
ness is for the jury. As the jury should consider such relation, there 
can be no error in the court's properly calling it to their attention. 
The court, we think, did not err in giving this charge. The judgment 
is aiHrmed. 



UNITED STATES v. NORTON et at 

(Circuit Court of Appeals, Fifth Circuit. March 19, 1901.) 

No. 1,000. 

1, POSTMASTBBS — MONBY OllDBB FuKDS — WhAT CONSTITDTES. 

Fuuds in other offices on whicli a postmaster could draw do not con- 
stitute money-order funds In his custody, witliln the meaning of the 
postal laws and régulations. 
a. Same— Action ok Bonds— Plbading—Amended Pétitions— New Action- 
Limitations. 

The original pétition in an action on a Texas postmaster's bonds count- 
ed on his nonpayment of moneys which actually came into his hands 
from money, orders sold, fées thereon, etc., and subséquent amended 
pétitions connted on moneys which a third person, not a regularly au- 
thorized assistant or clerli, had fraudulently acquired by fllling out blank 
money orders, advice forms, etc., and causing them to be paid at other 
post offices, the fraud being alleged to be due to his elther having al- 
lowed such unauthorized person access to his supplies, or to his having 
failed to comply with department régulations as to their custody. Held 
that, eonceding that moneys thus fraudulently acquired by a third per» 
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son eonstituted funds In the postmaster's custody, within the meaning 
of the postal laws and régulations, the amended pétitions stated a new 
and différent cause of action not within the original Us pendens, and 
hence did not relate bacli to the commencement of the action pursuant 
to the Texas practice, and talie the place of the original pétition, so as 
to prevent limitations from running in favor of the sureties on the new 
cause of action alleged in the amendments. 

3. Evidence— Exclusion— Haemlbss Ekhor. 

A count in a pétition against a postmaster's bondsmen alleged that he 
did not faithfuUy perform ail the dutles and obligations imposed on him 
and required of him by law by the niles and régulations of the depart- 
ment in connection with the money-order business, and had not paid 
moneys which came Into his hands as postmaster. Thcreunder certifled 
copies of bonds, transcripts of the money orders of the department, and 
évidence of due demand for balances claimed as due were ofCered, and 
admitted. Thereupon the government offered in évidence money orders 
signed, or purporting on their face to be signed, by him, on blanks fur- 
nished him, drawn on other postmasterg, and paid to the payée named 
therein or to his assignée, and aggregating the amount of the shortage 
sued for. Beld, that it was error to exclude such orders, but that it did 
not constitute ground for reversai, wliere it was conceded that proôf to 
rebut the prima facie case established thereby was at the command of 
the sureties, to be offered if required. 

4. Prima Facie Case— Instrocting for Défendants — Harmlkss Erroh. 

.Tudgment will not be reversed for error in instructing a flnding for 
défendants, where the évidence established a prima facie case for plain- 
tifC, it being conceded that évidence sufficJent to rebut the same was at 
the command of défendants, to be offered if required. 

In Error to the District Court of the United States for the North- 
ern District of Texas. 

On June 25, 1895, and on August 5, 1895, the plaintifE in error instituted 
three suits on the officiai bonds of Charles M. Norton, as former postmaster 
at Calvert, Tex., which suits were afterwards Consolidated by order of court., 
The original pétitions in thèse suits alleged, as a breach of the postmaster's 
bonds, that he had not paid ail moneys eoming into his hands as postmaster 
between 1891 and 1895 from postage coUected, postage stamps sold, stamped 
envelopes sold, and from revenues derived from the rent of boxes, etc., and 
that he had retained the several sums sued for. On December 5, 1896, the 
plaintiff in error filed its first amended original pétition, wherein It assigned. 
as a breach of the bonds, that the postmaster had not paid to the United 
States the balance of ail moneys which came into his hands as postmaster in 
connection with the money-order business from February 7, 1891, to 1895, 
from money orders sold, fées thereon, and from other sources connected with 
the money-order business, and that he withhekl the same; specifying the 
amounts so collected and eoming into his hands. On April 10, 1899, the 
plaintiff in error filed its second amended pétition, wherein it assigned, as 
breaches of the bonds: (1) That Norton had not paid over and accounted for 
certain snms of money which came into his hands as postmaster for money- 
order business from February 7, 1891, to 1895; (2) that Norton had not kept 
his money-order blanks, etc., under lock and key in a seeure place to which 
unauthorized persons did not bave access, by reason whereof certain sums of 
inoney specifled were fraudulently appropriated, embezzled, and abstracted 
by one A. C- Love, who was not the deputy of Norton authorized to bave 
access to said money-order blanks, but who was in the employ of Norton, had 
access to the blanks, and abstracted the same and other money ordere, etc., 
to the amount named. On November 20, 1899, the plaintiff filed Its third 
amended original pétition in the Consolidated cases, and assigned the follow- 
ing breaches of the bonds, to wit: (1) That between February 26, 1891, and 
March 80, 1895, from the money-order business, etc., Norton witbheld $33.10, 
$1,454.98, and $1,108.50, moneys so collected or eoming Into his hands as post- 
master; (2) that Norton, by his consent and authority, allowed A. 0. Love, a 
derk under him, to hâve access to the blank money orders, advice forms, etc., 
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and to transact money-order business for him, pay money orders, slgn Nor- 
ton'8 naine, etc.; and that Love, between February 7, 1891, and March 30, 

1895, dld abstract, embezzle, and fraudulently misapply and convert said 
sums of money, whicL sums came into Love's bands between said dates by 
reason of his flUing up blank money orders and causlng tlie snme to be paid 
at otlier post offices. On April 23, 1900, the government filed its fourtb 
amended original pétition, which, in addition to tlie breacbes assigned in the 
third amended original pétition, added the thlrd count, In which it assigned, 
as a breacb of the bonds, that Norton did not keep his stocli of money orders 
and advices in his own custody, under lock and key, in a secure place to 
which unauthorized persons did not bave access, by reason of which failure 
A. C. Love, not the lawful money-order deputy, dld fraudulently appropriate, 
embezzle, and abstract from the money-order funds of the United States the 
sum of $2,596.50, by abstracting and using post-office money orders, forms, 
etc., forging Norton's name, and drawlng the money thereon from other post 
offices. The défendants In error, who are the sureties on the several bonda 
of the postmaster, Norton, by spécial demurrer and by plea set up the statute 
of limitations to the amended pétitions of the plaintlfC in error flled after 

1896, on the grouud that three years had elapsed from the final closlng of 
Norton's accounts before the filing of thèse amended pétitions, and that, 
therefore, as to the sureties, the elaim of the government was barred. The 
trial court sustalned the demurrers to the second and third counts In the 
fourth amended pétition, upon which the case was tried. On the trial the 
government offered duly-certifled copies of the bonds of the postmaster, and 
three certifled transeripts from the audltor of the treasury of the post-offlce 
department, one dated June 14, 1895, the other two June 19, 1895, which 
showed balances due from the postmaster to the government in the amounts 
charged in the déclaration. The plaintiff also offered in évidence money or- 
ders signed by the post-offlce department of the United States by the post- 
master at Calvert, Tex., to wit, Charles M. Norton, and paid by the United 
States post-office department at post offices other than the Oalvert post 
office. The aggregate amount of the sums so paid on such money orders was 
the amount sued for by the plaintiff in thls consolldated action. The plaintiff 
also showed that thèse money orders had been taken from the Calvert post 
office by one A. C. Love, and by him flUed up and signed, and cashed at post 
offices other than the Calvert post office. The court Instructed the jury per- 
emptorily to find In, favor of the United States against C. M. Norton for the 
amount claimed, and to further flnd In favor of the défendants John H. 
Drennan, Hudolf Oscar, William Briggs, John T. Garrett, Emll Conitz, and 
Thomas B. Jones, sureties on the bonds of the postmaster. 

Wm. H, Atwell, for plaintiff in error. 

D, C. Colinger and Geo. Clark, for défendants in error. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

McCOEMICK, Circuit Judge, after stating the case, delivered the 
opinion of the court. 

The filing of the original pétition in 1895, and the certifled tran- 
seripts of the postmaster's account showing the balance claimed in 
the pétition, make it clear that the postmaster's accounts were set- 
tled, within the meaning of section 3838 of the Revised Statutes, in 
June, 1895, more than three years before the filing of the amendments 
which set up the breaches of the bonds as alleged in the second and 
third counts of the amendment on which the trial was had. Accord- 
ing to the Texas practice, the amended pétition takes the place of 
previous pleadings presented by the plaintiff, and what of earlier 
pleading is not reproduced in the amendment is abandoned. In this 
case the flrst count in the later amendments, and in that on which 
the trial was had, substantially carries forward the allégation of the 
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breacli that was presented in the original pétition; and it is claimed 
by the learned district attorney wtio represented the govemment on 
the trial in the district court and in this court that the second and 
third counts, as thereafter embodied in the amendments flled, were 
only expansions of the original charge, that the suit is on the same 
bonds, that it is for the same amounts of money due by the post- 
master to the govemment, and that the matter introduced by the 
second and third counts is within the lis pendens as originally insti- 
tuted, and therefore that those amendments relate back to the insti- 
tution of the action, and exclude the opération of the statute of pre- 
scription. It may be true that the postmaster is liable for the 
amount claimed, whether it actually came into his hands as post- 
master, or was lost to the govemment by his failure to comply with 
the régulations of the post-offlce department in référence to the 
custody of money-order blanks and letters of advice; but the statute 
of prescription applied in this case was not passed for the benefit of 
the postmaster, and bas no application to him, but relates only to the 
sureties on his bond, by whom it is hère interposed. The suit, as 
originally instituted against him and them, was for money that ac- 
tually came into his hands from postage collected, etc. The suit 
sought to be enforced against him and the sureties, as shown clearly 
by the record, is for money that never came into his hands at ail, — 
either into his hands individually, or into the hands of any authorized 
assistant or clerk whose actual custody was constructively his. The 
pleadings clearly import what the bill of exceptions says the plaintifE 
showed by proof, — that thèse money orders had been taken from the 
Calvert post office by one A. C. Love, and by him fllled up and signed, 
and cashed at post offices other than the Calvert post ofiQce. The 
able district attomey suggests, with some hesitancy, that ail the 
money-order funds upon which the Calvert postmaster could draw in 
any other oflSces, however numerous or wherever located, constitute 
money-order funds in his custody, within the meaning of the statutes 
and the régulations of the department. He admits that he cannot 
support this position by any adjudicated case; and an examination 
of the différent provisions of the statutes and of the rules and régula- 
tions of the post-office department appear to us to forbid the accept- 
ance of such a proposition. What constitute money-order funds in 
the hands of a named postmaster appear to be sufHciently defined and 
described to exclude the contention which the district attomey with 
hesitancy submits. Even if this contention were sound, it would not 
affect the question we are considering hère, as to whether the second 
and third counts in the govemment's pétition constitute, or are 
équivalent to, a new suit, to the extent that it introduces matter as 
against the sureties not within the original lis pendens, and which 
cannot be allowed such relation back to the allégation of the original 
pétition as will exclude the opération of the statutes of limitations as 
to the matter pleaded in thèse counts. From a very careful con- 
sidération of the case of Governor v. Burnett, 27 Tex. 32, and the 
caseof Eailroad Co. v. Wyler, 158 U. S. 285, 15 Sup. Ct. 877, 39 L. 
Ed. 983, we are satisfled that the district court did not err in sustain- 
ing the demurrer of the défendants in error to the second and third 
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counts of the government's pétition. It is true that the pleadîng of 
the plaintifE does not in express terms allège that the accounts of the 
postmaster were settled in June, 1895, or at any other given date; 
but the filing of the original pétitions at the time they were filed, de- 
claring on the balances due the govemment from the postmaster, 
as was done, and supported by the certifled transcripts from the 
auditor's office, which possibly did not appear until the trial, render 
the counts really and practically as subject to demurrer on the ground 
of lapse of time as they are to the plea, which there was no disposi- 
tion to dispute. Therefore, it is immaterial that the demurrer, as 
distinguished from the plea, was permitted to avail for the défend- 
ants' protection. 

For the same reasons it appears equally clear that the court did 
not err in sustaining the objection of the défendants in error to the 
introduction of the postal laws and régulations relaCing to the care 
and custody of money-order blanks and applications. The second 
error assigned is founded on this action, and urges that there "was 
error for the reason that plaintiffs had showed that the shortages for 
which they sued had occurred by reason of blank money orders and 
advices which had been sent to Norton as postmaster at Calvert, 
Texas, being taken ont of his possession in some way by one Love, 
who had filled same up and drawn funds from post offices in the 
United States other than the Calvert offlce. It having been shown 
that Love was not an unauthorized person." The last Une in the 
above quotation iinds no support in the proof admitted or offered 
as shown by the printed record. 

The third error assigned is that "the court erred in sustaining the 
objection of défendant sureties to the introduction by plaintiffs of cer- 
tain money orders which had been paid ont of the money-order funds 
of the United States at post oiHces other than the Calvert post office, 
and which in the aggregate amount equaled the shortage sued for 
in this Consolidated suit, which said money orders were upon the 
blank orders and advices previously furnished by the post-office de- 
partment to Charles M. Norton, postmaster at Calvert, Tex., and 
which said blank orders and advices so sent to the Calvert offlce as 
aforesaid had been taken therefrom, and filled out in letters and 
figures upon other offices of the United States, and cashed thereat; 
the court admitting them in évidence only as to défendant Norton, and 
not as against his sureties. This was error, because he was charged 
to keep them safely." The trial court held that the flrst count in the 
plaintiff's fourth amended original pétition was not obnoxious to the 
défendants' gênerai demurrer. As the défendants took no cross writ 
of error, this ruling is not complained of hère. This count being good 
as against ail of the défendants, compétent proof tending to support 
its allégations was admissible against ail of them. The certifled cop- 
ies of the bonds, the three transcripts from the auditor of the treas- 
ury for the post-office department certifled to be true and correct 
transcripts from the money-order account books of the post-offlce de- 
partment, and évidence of due demand having been made of the post- 
master for the balances claimed as due, had ail been offered and ad- 
mitted when the plaintiff offered in évidence the certain money or- 
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ders referred to in this assignment. The money-order blanks, includ- 
ing the applications for orders, tlie order itself, and tlie advice, are 
ail made on prescribed forms duly furnished the postmaster of each 
money-order ofiBce, with such recorded statements thereof and re- 
ports thereon as enable the department to trace the same, and require 
the postmaster to account for ail received by him. The law and the 
régulations and the uniform practice require that, before issuing a 
money order to an applicant, the postmaster, or his authorized assist- 
ant or elerk, shall receive in cash, in legal-tender money or national 
bank currency, the amount of the order and the fées for issuing the 
same, and the money so received thereby becomes money-order funds 
in the custody of the postmaster receiving it, either in person or by 
his authorized assistant or clerk. It is made a pénal offense for the 
postmaster to deliver any such money order without flrst receiving 
the amount thereof, and the fées for the issuance thereof, in cash. 
It must, therefore, we think, be clear that the production of money 
orders, signed, or purporting on their face to be signed, by the post- 
master, on blanks that had been furnished him, drawn on the post 
masters of other offices, and paid by other ofSces to the payée named 
in the order or to his assignée, is évidence tending to prove the re- 
ceipt into the custody of the postmaster of post-office money-order 
funds; and that this, with the other proof that had been offlered and 
admitted, in the absence of any contradictory proof (none having 
been offered by the défendants), would show a prima facie case 
against ail of the obligors in the postmaster's bonds sufficient to 
establish the charge in the first count, — that the postmaster did not 
faithfully discharge and perform ail the duties and obligations im- 
posed upon him and required of him by law and by the rules and régu- 
lations of said post-oflSee department in connection with the money- 
order business of said post-office department, and had not paid the 
moneys which came into his hands as postmaster, as claimed in the 
first count. The action of the court in sustaining the objection to 
the introduction of this proof as against the sureties seems to us to 
haye been erroneous. It is clear to us, however, from the whole 
record, as it must hâve been to the trial court, that, while there was 
offered no contradictory proof to rebut the prima facie case as stated 
above, such proof existed and was substantially conceded to be at 
the command of the défendant sureties, to be offered, if required, to 
amply show that the shortage for which the government sued had oc- 
curred by reason of blank money orders and advices which had been 
sent to Norton as postmaster at Calvert, Tex., being taken out of his 
possession in some way by one Love, who had fllled same up and 
drawn funds from post offices in the United States other than the 
Calvert office, and that, in fact, no money therefor had been received 
by the postmaster, or by any duly-authorized assistant or clerk, if 
by any one, previous to the payment thereof to the payée named in 
the order. This third assignment of error, which we must think is 
well taken, is therefore "error without injury," and does not consti- 
tute ground for reversai. 

In like manner, and for similar reasons, the fifth error assigned, 
namely, that the court erred in instructing the jury to flnd against 

107 F.— 27 
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the plaintiffs as to their suit against the sureties of the défendant 
Charles M. Norton, is technically well taken, not on the grounds 
which the assignaient suggests, but because, besides the money orders 
offered as évidence, and which were excluded as against the sureties, 
there was suiïicient proof admitted to make a prima facie case such 
as would put the sureties, as well as the postmaster, on their défense. 
This error, however, like the one just disposed of, and on the grounds 
suggested in the considération of that action of the court, is in like 
manner "error without injury." The judgment of the district court 
is afflrmed. 



MUTUAL RESERVE FUND LIEE ASS'N V. SIMMONS. 

(Circuit Court of Appeals, Plrst Circuit. Mardi 8, 1901.) 

No. 332. 

1. Life Insurance— Terms of Policy— Provision that it Shali, not Takb 
Effect tintjl Paymhnt of Piîemium. 

A provision of a pollcy of life Insurance clearly stating tiat, although 
delivered, It should not taise effect until tlie first premium had been pald, 
is valid and enforceable, at least to ttie estent of requirlng that the holder 
should hâve paid, or obligated himself to pay, the first premium in full 
before the policy would attach.i 
8. Samb. 

A policy of life insurance contalned a provision that possession of It 
by the Insured should not render It valid uuless premium thereon had 
actually been paid In cash. Such policy was Issued on an application 
made through an agent of the company who was allowed by custom to 
retain his commission from the first premium. The agent delivered the 
policy to the applieant, and himself remitted to the company the portion 
of the flrst premium In ezcess of hls commission, taising a note from the 
appUcant for an amount equal to about two-thlrds of the entire premium. 
The company, In the bellef that the premium had been fuUy paid in cash, 
credited the same to the policy holder, but, on learnlng the facts after his 
death, and while the note was wholly unpaid, at once repudiated the 
transaction and refused payment of the policy. The évidence showed 
that it was understood between the agent and the applieant that the note 
of the latter covered ail he should be reqtiired to pay on account of the 
first premium, but the agent had no authority from the company, either 
express or by virtue of his agency, to accept less than full pasrment in 
cash. Beld, that aside from the question whether, under its terms, the 
policy would hâve become effective had the note been for the full amount 
of the premium, it dld not attach in the absence of proof that the holder 
had either paid, or agreed to pay, in some manner, such premium in full. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 

Victor J. Loring (Barron C. Moulton and George Burnham, Jr,, on 
the briefs), for plaintiff in error. 

James É. Dunbar (John 0. Teele, on the briefs), for défendant in 
error. 

Before COLT and PUTNAM, Circuit Judges, and WEBB, District 
Judge. 

iCommencement of Insurance rlst, see note to Insurance Co. v. Phillips, 41 
O. C. A. 273. 
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PUTXAM, Circuit Judge. Tlie labor put on tlie court in exam- 
ining this case, and its liability to oversight, hâve been much in- 
creased by the disregard of our nile requiring that, on every référ- 
ence to tbe record, briefs shall state the page to which the référence 
is made. 

This is a suit on an insurance policy obtained by George W. Sim- 
mons on his own life, payable to the plaintifE below. The défendant 
below is a New Yorli state corporation. The policy is dated on No- 
vember 13, 1897, and it was issued on an application made at Boston 
on October 30th, and signed by Smunons. He died on February 22, 
1898. The substantial question is whether the policy attached. The 
verdict and judgment in the court below were for the plaintiiï below. 
At the close of ail the évidence the défendant below requested the 
court to direct a verdict for it, which request was refused, and an 
exception taken thereto. It is not necessary to consider any other 
question than whether the court should hâve granted this request. 

The negotiations were made through Homer E. White, an agent 
at Boston of the défendant corporation. There is nothing in the 
case showing that the corporation had such relations, either to the 
state of Massachusetts or to White as its agent, as to give White 
any peculiar powers beyond those which it speciflcally conferred on 
him. In this respect the case is unlike Insurance Go. v. Chamber- 
lain, 132 U. S. 304, 10 Sup. Ct. 87, 33 L. Ed. 341. The only author- 
ity conferred on White is found in the written agreement with him 
which makes a part of the record. Ail the connection which he 
properly had with the transaction, so far as the défendant corpo- 
ration was concerned, was to obtain the application and forward it, 
receive back the policy, deliver it to George W. Simmons, and take 
payment of the flrst premium, and, on payment being made, to de- 
liver Simmons the proper receipt for the same. 

The policy was thus delivered to Simmons soon after November 
12, 1897, on which date it was mailed by the défendant corporation 
to White. Simmons never obtained a receipt for the payment of 
any premium, and never, in fact, paid any money for the policy, nor 
anything except the promissory note to which we will refer later. 
The application contained, among other things, the following: 

"Under no eircumstances shall the insurance hereby applied for be in force 
until payment in cash of the flrst premium, while the applicant is in good 
health, and delivery of the policy to the applicant in person, durlng his llfe- 
time and while in good health." 

The policy contains on its face a notice in striking type that pos- 
session of it by the insured does not render it valid "unless premium 
thereon has actually been x)aid in cash." This throws light on ail 
questions of fair dealing and good faith. The policy does not ac- 
knowledge the receipt of any premium, and it refers to the applica- 
tion as a considération for its issue. The face of the policy makes 
it subject to the provisions stated on its second page, among which 
are the following: 

"This contract shall not take effect until this policy is delivered to the 
member in person, during his llfetime and while in good health, nor until the 
flrst premium is paid in cash hereon while said member is aiso in good health. 
No contract, altération, or discharge of contracts, waiver of forfeitures, nor 
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granting of permlts or crédits, shall be valid unless the same shall be In 
writlng, signed by the président or vice président and one other officer o£ the 
association." 

"Each premium is due and payable at the home office of the association in 
the City of New Yorlc, but may be accepted elsewhere by a duly-authorized 
local treasurer in excliange for the association's officiai receipt signed by its 
président, secretary, or treasurer; and no premium on this policy shall be 
considered as paid unless such a receipt shall be given therefor, which receipt 
is the sole évidence of the authority of any person to receive any premium 
on account of this policy." 

The évident expectation of the corporation was that delivery of 
the policy did not complète the contract, and that the payment of 
the flrst premium in cash was necessary for its completion. Ko pre- 
sumption of payment of the premium arose from the delivery of the 
policy to Simmons. Indeed, at the close of the judge's charge, the 
plaintiff below stated that she did not elaim that the possession of 
the policy was any évidence of such imyment. 

The full etïect of the stipulation on the second page of the policy, 
that no premium shall be considered as paid to an agent unless a 
spécial receipt shall be given therefor, need not be determined for 
the présent case. It might be regarded as an extrême proposition to 
hold that in ail aspects there could be an effective stipulation that 
payment should be proved only in a particular way; but ail we need 
now say is that it may not be snch to hold that an insurance cor- 
poration is justifled in insisting that an applicant for insurance shall 
come to an understanding with it that, when dealing through an 
agent, there shall be no opportunity for disputes to arise, as they do 
in the case at bar, whether a policy has become eiïective. 

By the terms of White's employment, àe was entitled to retain for 
his own compensation 65 per cent, of the flrst premium, the premium 
amounting to |436.50. It is shown that it was the practice of this 
corporation to permit agents to retain the 65 per cent., remitting it 
only the 35 per cent, which was ultimately due it, with a report that 
the whole premium had been received. There is, however, no évidence 
that the corporation ever assented to its agent White, or to any 
other agent, receiving payment of any portion of any premium ex- 
cept in cash, or a part of a premium in lieu of the whole, and there 
is no évidence that there was any practice or custom accordingly. 
White delivered the policy to George W. Simmons, and remitted 35 
per cent, of the flrst premium in cash in two installments, — the flrst, 
|84.82, and the second, |67.95. Thereupon the corporation, on Feb- 
ruary 2, 1898, forwarded White the receipt referred to in the con- 
ditions of the policy which we hâve cited; but, as we hâve already 
said, the receipt was never delivered to Simmons. It also appears 
that on the 2d day of February, having received its 35 per cent., 
the corporation credited the premium on its books as fully paid, to 
wit, in the sum of |436.50, and charged White with the 65 per cent., 
the portion coming to him. There is no évidence that, at the time 
thèse entries were made, the corporation knew, or had any informa- 
tion, that White had not received cash payment of the whole pre- 
mium, as stipulated in the conditions of the policy. Therefore this 
transaction did not amount to waiver or estoppel eo far as the cor- 
poration is concerned. 
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Immediately after the death of George W. Simmons the défend- 
ant corporation learned the facts with référence to the nonpayment 
of the premium by him in cash, and canceled the transaction so far 
as it could cancel it. This is of no conséquence, except that it relieves 
it from the presumption which would hâve arisen against it if it 
had remained quiescent after being informed of what had occurred. 

The plaintiiï below had sufficient évidence to go to the jury on a 
claim that George W. Simmons had arranged with White to advancc 
the corporation on his (Simmons') account, in cash, the 35 per cent, 
which would ultimately come to it. Under ordinary circumstances, 
and aside from the peculiar stipulations of the policy in suit, this 
remittance by White, in connection with an arrangement between 
him and George W. Simmons as to the balance,, if one had been 
made, might hâve satisfied the flrst premium. 

There was put in évidence by the plaintiff below a letter from 
George W. Simmons to White, dated on January 24, 1898. This 
was produced by White on his cross-examination. It is not ques- 
tioned that Simmons' understanding of the arrangement as stated 
in the letter was never repudiated by White. Therefore, the letter 
became a part of the res gestse. It enclosed a note from Simmons 
to White for |206.20, which it said covered |228.25, and also |67.95, 
erroneously printed "$69.95," which latter it stated had been paid 
by White for Simmons in cash. This, we hâve said, was the last 
installment remitted by White. His cross-examination by the plain- 
tiff below assumed that there was an agreement between him and 
Simmons for a fraud on the corporation in the matter of the flrst 
premium. It computed the note as follows: It took one-half of the 
premium, — that is to say, |218.25, — added to it |5 for the doctor's 
certiflcate and $5 for the policy, making }228.25, and to this added 
167.95, leaving .f296.20, the précise sum of the note. Simmons and 
White had understood that the corporation had this sum of |67.95 
to the crédit of Simmons, which, with White's first remittance of 
184.82, would hâve completed the 35 per cent, coming ultimately to 
it. This proved to be erroneous, and therefore this |67.95 was re- 
mitted to the corporation by White on the précise day on which 
Simmons' letter bears date. The $84.82 must hâve been a part of 
the |218.2o which went to make up the note, leaving White only 
$133.43 for his commission, and half of the first premium unpro- 
vided for except to the extent of the $67.95. Prior to the discovery 
that the f67.95 was not to the crédit of Simmons with the corpo- 
ration, it was undoubtedly his intention to give a note for only 
$228.25, and his including the $67.95 was apparently an afterthought, 
arising from the fact that the amount was not to his crédit, as had 
been supposed. However this may hâve been, he wrote as follows: 

"This note for ?296.20 Ineludes the $228.25 and $67.95 which you say you 
paid for me in cash, as it is not convenient for me to make payment at prés- 
ent in any other way, and I had not understood it was to be paid In any other 
way. Would like a receipt showing the transaction in détail from the office, 
as I hâve nothing on paper at présent to show the exact adjustment" 

There is much in White's testimony of a gênerai character to the 
effect that Simmons agreed to pay the fuU premium, but the cross- 
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examination to which we hâve referred, and the terms of this letter, 
show that this note was intended by Simmons to be th.e final ad- 
justment between him and White; and Wbite's rétention of the let- 
ter, without répudiation, leaves him as assenting to the position 
taken by Simmons. Indeed, thèse facts are so persuasive as to leave 
no reasonable ground for maintaining that Simmons intended to pay, 
much less ever did pay, either directly to the corporation or indi- 
rectly through White, anything more than this sum of |296.20 for 
the flrst premium called for by the policy. Therefore, not only is 
there no évidence that Simmons ever paid any part of the premium 
in cash, as called for by the letter of the policy, but this note is 
the only payment in any form made by him, or intended to be made 
by him, on a fair construction of the record. 

If the delivery of the policy had afforded prima facie évidence of 
the payment of the premium, or if George W. Simmons, at his death, 
had been in possession of the spécial receipt to which the défendant 
corporation has given so much importance, the record would, of 
course, hâve shown sufficient to hâve thrown on the défendant be- 
low the burden of proving that the policy never attached for want 
of such payment. But, as we hâve said, as the record stands, there 
is no évidence that the défendant corporation ever waived the con- 
ditions that the premium should be paid in cash, and that the policy 
should not become operative until a receipt in the form provided 
by the policy had authenticated the payment; and much more is 
there none that it ever waived the payment of the entire premium 
to somebodv. In Insurance Co. v. Unsell, 144 U. S. 439, 449, 12 Sup. 
et. 671, Se'L. Ed. 496, the court reafflrmed its well-settled rule that 
any agreement, déclaration, or course of action on the part of an 
Insurance company, which leads the party insured honestly to be- 
lieve that by conforming thereto a forfeiture of his policy would not 
be incurred, followed by due conformity on his part, estops the com- 
pany from insisting on a forfeiture; but in the présent case, as we 
hâve seen, what was proved went only to the extent of relieving the 
agent from remitting the portion of the premium which ultimately 
belonged to him. There was no waiver or estoppel beyond that. 

The receipt, as we hâve said, lay, at the time of Simmons' death, 
in the hands of the agent White. White left the transaction in its 
incomplète state in order, presumably, to secure the ultimate pay- 
ment of what he had advanced to the corporation, thus holding the 
case in that doubtful condition in which, as we hâve said, the de- 
fendant corporation might fairly insist that the delivery of the re- 
ceipt was a prerequisite to the completion of the contract. 

In Carpenter v. Insurance Co., 16 Pet. 495, 511, 512, 10 L. Ed. 
1044, the suprême court not only held that questions of the char- 
acter involved hère are not determined by local décisions, but also 
gave complète eflect to stipulations in insurance policies prohibiting 
their modification except in the précise manner which the stipulations 
provide. Klein v. Insurance Co., 104 U. S. 88, 91, 26 L. Ed. 662, 
lays down the rule which the suprême court has always maintain- 
ed, — that with référence to life policies the insurers are entitled to in- 
sist on prompt payment of premiums, and that the court will not 
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relieve from forfeiture for nonpayment, — ^though this, of course, does 
not iinpugn its various décisions where it found that the insurer, 
by its course of conduet, had waived prompt payment or had induced 
the însured to understand that it was waived. Hoffman v. Insur- 
ance Co., 92 U. S. 161, 23 L. Ed. 539, is, in some substantial aspects, 
lilœ the case at bar. The opinion, at page 1G4, 92 U. S., and page 
541, 23 L. Ed., said: 

"Life insuraBce is a cash business. Its disbursements are ail In money, 
and its receipts must necessarily be in tlie same médium. This is the uni- 
versal usage and rule of ail such companies." 

In that case the agent who negotiated the policy received the pre- 
mium in various items, none of which were cash, and gave a receipt 
for it, in that way putting himself between the insured and the in- 
surance company. But the court said, at page 165, 92 U. S., and 
page 541, 23 L. Ed., that the exercise of such a power by the agent 
was liable to two objections,— that it was ultra vires and that it 
was a fraud as respects the company. The opinion contained other 
lines of reasoning, growing out of the fact that the agent received 
a horse in part payment; but the références we hâve made apply 
directly to the case at bar. 

Nothing would be gained by nndertaliing to foUow through and 
sift out the décisions of the state tribunals with référence to the ques- 
tions hère involved. How conflicting, and, indeed, how absolutely 
irreconcilable, they are, will be at once apparent on examining the 
citations made in May, Ins. (4th Ed. 1900) §§ 137, 137A, 345-345H, and 
360-360G, including the notes thereto. It is of advantage, however, 
to ref er especially to the following décisions : 

Brown v. Insurance Co., 59 N. H. 298, and Dunham v. Morse, 158 
Mass. 132, 32 N. E. 1116, cover cases each of which is substantially 
like that at bar. If either of those décisions had come from the 
suprême court, instead of from state tribunals, it would hâve been 
broadly in favor of the défendant corporation. So, in Cîonway v. 
Insurance Co., 140 N. Y. 79, 35 N. E. 420, decided in 1893 in the 
state which was the locus of the alleged contract in suit, the insured 
had given his note to the agent for the premium, but did not pay it 
during his lifetime, although it had become due. The agent mean- 
while retained the renewal receipt. In ail substantial respects, ex- 
cept the fact that the présent policy required that payment should 
be made in cash, the case was like the one at bar. The court held 
that there could be no recovery on the policy. 

In addition to the above, we may well refer to chapter 522, § 68, of 
the Acts of Massachusetts of 1894, as follows: 

"No life insurance company doing business In Massachusetts shall maise 
or permit any distinction or discrimination In favor of Individuals between 
insurants of the same class and equal expectation of life in the amount or 
payment of premiums or rates charged for policies of life or endowment in- 
surance, or In the dividends or other beneflts payable thereon, or in any other 
of the terms and conditions of the contracts it makes; nor shall any such com- 
pany or any agent thereof make any contract of insurance, or agreement as 
to such contract, other than is plainly expressed In the policy issued thereon; 
nor shall any such company or agent pay or allow, or offer to pay or allow, 
as inducement to insurance, any rebate of premium payable on the policy, or 
any spécial favor or advantage In the dividends or other beneflt to accrue 
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thereon, or any valuable considération or Indueement whatever not specifled 
in tlie policy contract o£ Insurance." 

Section 98 subjects violations of section 68 to criminal penalties. 

This statute may not apply directly to this policy, because it was 
made in New Yorkj but section 82 would apply to this corporation 
in such. way as to shut it eut from the transaction of business in 
Massachusetts, if shown to bave persistently violated the act. For 
it to permit its agents to do in that state what, in any view, the 
agent in this case undertook to do, would be a clear violation; and 
therefore, in addition to its légal right to insist on stipulations 
plainly made between it and the insured, the statute illustrâtes that 
the courts ought to aid it in so doing, and that the provisions in its 
policy on which it relies are not unreasonable, but are necessary 
for its protection. Aside from any statutory régulations, a life In- 
surance corporation has a direct interest in maintaining the solvency 
of its agents, through whom large sums are often transmitted to or 
from it. It has, therefore, a direct interest in prohibiting them from 
involving themselves by incautious crédits for amounts for which 
they (the agents) are holden responsible in cash, and from loading 
themselves with unavailable assets with référence to any sums for 
which they must account. 

We hâve expressed our présent impressions as to varions questions 
which the parties seem to regard as involved in the case, and which 
might arise again on a new trial; but inasmuch as their application 
might be modified, more or less, on a new state of facts which a 
new trial might bring before us, and as it is not now necessary to 
décide whether, on the peculiar terms of this policy, a crédit given 
by the agent to an applicant for Insurance of the amount of the 
agent's portion of the flrst premium, and corresponding entries on 
the books of the insurer, made in ignorance of the crédit, would 
cause the policy to attach, we hâve concluded that it is safer to rest 
our présent détermination on the simple fact that, whatever was the 
arrangement between George W. Simmons and WTiite, the record 
fails to show that anybody ever paid, or agreed to pay, the entire 
premium called for by the policy, either in cash or otherwise; so 
that, independently of any question whether the provision cited, re- 
quiring payment in cash, would reach the 65 per cent, to be retained 
by White, and independently of ail propositions relating to the 
spécial receipt preseribed on payment to an agent, the policy never 
attached. 

The judgment of the circuit court is reversed, the verdict is set 
aside, the case is remanded to that court for further proceedings in 
accordance with law, and the plaintifE in error recovera its costs in 
this court. 
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PHILIP HISS CO. V. PITOAIRN. 

(Circuit Court, W. D, Pennsylvanla. February 26, 1901.) 
No. 26. 

OoHTBACT FOR Decorating akd Fuknishing Room— Eecovert for Partiax. 
Performance. _ , , 

Where a contractor agreed to decorate the walls, ceillng, and woodworic 
of a room, and equip it with furniture, at the agreed priée o( $5,200, de- 
fects In the woodwork whlch afterwards develop, and which are shown 
to be completely remediable at a cost not to exceed $500, should not pre- 
clude a reeovery of the contract price, less a déduction of that amount, as 
the defects do not reaeh the entire considération; substantial perform- 
ance of the contract in ail other particulars being shown. 

Wm. M. Hall, for plaintiff. 

Wm. W. Smith, Clarence Burleigh, and James H. Eeed, for défend- 
ant. 

ACHESON, Circuit Judge. The plaintiff company sued for a bal- 
ance claimed to be due to it under flve written contracts for decorat- 
ing, furnishing, and refltting the defendant's dwelling house, and 
also for the value of some extra work and articles not within the con- 
tracts. The whole claim in suit was about $49,000, exclusive of in- 
terest. The jury found for the plaintiff in the sum of |44,114.10. 
The défendant moved for a new trial, assigning flve reasons in sup- 
port of his motion. At the hearing of the motion, the flrst reason, 
namely, "The verdict was against the évidence in this case," was 
not pressed. îs^either did the défendant ùrge the second reason, 
based on the équitable ownership of part of the verdict by Amold- 
Constable Company under an assignment of one of the contracts. 
Only the third, fourth, and fifth reasons were pressed. They ail re- 
late to the supposed error of the court in a certain portion of its 
charge, and in its afBrmance of the plaintiff's fourth point. The 
part of the charge complained of is in thèse words^ 

"In respect to the defeetive woodworlî, such defect would not preclude a 
reeovery upon the contract "which included that work, if the contract was 
otherwise substantially performed; but the défendant would be entitled to a 
déduction (or the cost of repairing such defect, and tlie plaintiff would only 
be entitled to recover the coutract price less the déduction." 

The plaintifl's fourth point and the answer of the court thereto 
were as foUows: 

"Fourth. ïhat the jury should not disallow ail of the plaintiff's blll because 
there are certain defects in woodwork, but should deduct from that bill on 
this account what it will fairly cost, under the évidence, to put the woodwork 
in as good condition as it should hâve been under the contract. Answer. 
This point is affirmed." 

The defendant's counsel in enforcing their objections hâve con- 
fined attention to two matters only, viz. the woodwork in the daugh- 
ter's room and two newel posts. One of the written contracts sued 
on (Exhibit D, Xo. 4) contains this subdivision, namely: 

"Daughter's Boom: Walls and ceiling redeeorated; woodwork and mantel 
(shutters not included) of maple (bird's-eye panels); curtains and furniture 
covers of damask, selected; new rug; two bureaus; 1 bed (5' 6") and bed- 
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ding; 1 easy chair; 1 rocker; 2 small chairs; 1 work table (3x2) of blrd's- 
eye maple,— cost to be $5,200." 

The plaintiff company gave évidence to show that it fully executed 
the work specified in the above-quoted clause, and delivered to the de- 
fendant ail the articles named therein. The plaintiff actually did 
this specifled woodwork. After the completion of the work, how- 
ever, the wood therein shrunk and warped some, and the joints 
opened. What caused this was the subject of dispute. The plaintiff 
alleged, and at the trial gave évidence tending to show, that the mis- 
chief was occasioned by the damp condition in which the house was 
kept. The défendant alleged, and at the trial gave évidence tending 
to show, that the plaintiff had used in this work insufflciently sea- 
soned wood, and that that was the cause of the trouble. But, what- 
ever the cause, the uncontradicted évidence in the case showed that 
the woodwork could be put in perfect condition at a cost not exceed- 
ing |500. It was testified that this could be done at a much less ex- 
pense, but no witness named a higher sum than $500 as the very 
outside cost of complète repairment. This was not a case of obsti- 
nate refusai to perfonn or of willful default. That the plaintiff 
made an honest effort to fulflll its engagement as to this woodwork 
is indisputable under the proofs. In fact, the plaintiff did this work. 
The évidence raised no question of bad faith on the part of the plain- 
tiff in respect thereto. Hence no instructions to the jury based on 
the theory of want of good faith on the plaintiff's part were asked by 
the défendant. Upon référence to his first and f ourth points, it will 
appear that the bare fact of substantial performance was alone drawn 
in question by the défendant. Those points were aiïirmed, and there- 
by, as also in and by the gênerai charge, the court, as to each and 
every contracJt, left the question of substantial performance to the 
jury. 

The defendant's first point was in thèse words : 

"First. The burden of proof Is on the plaintiff corporation to show that it 
has performed the several contracta In suit, and, if the plaintiff bas falled to 
show substantial performance of any one of sald contracts, It cannot recover 
upon such contract." 

The court answered the point thus: 

"That point Is afflrmed. It Is In accordance wlth the gênerai charge of the 
court" 

In the gênerai charge, and immediately following the above quota- 
tion, hère the subject of complaint, the court said : 

"Oenerally, the test of the rlght to recover-ln this case under the several 
contracts Is substantial performance by the plalntifiC." 

It does seem to me that tkere is no solid basis for objection to the 
spécial instructions in question. Those instructions are to be read, 
not by themselves, but in connection with the whole charge and the 
answers to the defendant's first and fourth points. Of course, the 
instructions proceeded upon the admitted and established facts. The 
defects in the woodwork in the daughter's room were admitted to ex- 
ist, but the uncontradicted évidence showed that they were remedi- 
able at a cost not exceeding $500. Now, in eflect, the jury were told 
simply that if they found that the contract for the daughter's room — 
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which, besides the woodwork, included the décoration of the walla 
and the ceiling, the fumishing of damask curtains and f urniture cov- 
ers, a rug for the floor, two bureaus, one bed and bedding, an easy 
chair, a rocker, two small chairs, and a work table — ^had been sub- 
stantially performed in ail particulars other than the admitted de- 
fects in the woodwork, then those defects, of themselves, would not 
preclude a recoTery upon the contract, but the défendant should be 
allowed a déduction suflûcient to put the woodwork in as good a con- 
dition as the contract required. Upon the facts the instructions 
which were given to the jury, I think, were just and right, and in 
accordance with the décisions of the suprême court of Pennsylvania. 
Ligget V. Smith, 3 Watts, 331, is a leading case upon the subject of 
détective performance of a contract. There the plaintifl brought 
covenant on articles of agreement by which he undertook to build the 
brickwork of a warehouse for the défendant. The articles provided 
that the plaintiff should "fill in ail the brickwork with mortar, or 
what is generally termed 'flushing-in.'" The plaintiff built the 
brickwork but failed to fulûll this stipulation as to flushing-in. The 
trial court ruled that the plaintiff could recover the contract price of 
his work, less a sum sufQcient to compensate the défendant for the 
détective performance. This ruling was afifirmed by the suprême 
court of Pennsylvania. That court, speaking by Chief Justice Gib- 
son, said: 

"Previous to the décision of Boone v. Eyre, 1 H. Bl. 273, note 'a,' it seems to 
liave been taken that nothing less than entire performance of a mutual cov- 
enant would entitle the party to his action for a breach on the other side. 
In that case, however, a more reasonable and just rule was adopted, by which 
a mutual or dépendent covenant which goes but to a part of the considération 
on both sides, and whose breach may be compensated in damages, Is to be 
treated exactly as if It were separate and independent. This is dlstinctly 
the principle, and it has been established by a train of décisions both ia 
Bngland and this country, which it is unnecessary to quote." 

The court applied the principle to the case then before it, and de- 
clared : 

"The resuit is that as the building, as finished, was not unflt for the use to 
which It was destined, though less fit than it was stipulated to be, the im- 
perfection in its construction did not reach the entire considération, and that 
the plaintiff was properly allowed to recover his demand, less a sum sufficient 
to compensate his détective exécution of the contract" 

This décision seems to me to be conclusive of the correctness of 
the instructions hère drawn in question. Those instructions, be 
it observed, related altogether to détective performance, and 
that, too, in a single particular only. Plainly, the détective exé- 
cution of the woodwork did not reach the entire considération. 
The contract relating to the daughter's room covered a number of 
distinct and independent matters and things. Now, clearly, the 
defects in the woodwork did not afiect the use or detract from the 
value of the décorative work on the walls and ceiling of the room 
which the plaintifl had executed, or the fumiture and other chamber 
equipments which the plaintiff had provided. The breach hère could 
be compensated in damages. The case, then, cornes directly within 
the principle of Ligget v. Smith. It may be noted that Ligget v. 
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Smith has been repeatedly cited with approval by the suprême court 
of Pennsylvania, as in Appeal of McDoweU, 123 Pa. 381, 409, 410, 16' 
Atl. 753. 

There is anotiher class of Pennsylvania cases, relating to par- 
tial exécution, which bold that wliere a party, acting honestly and 
intending to fultill his contract, performs it substantially, but fails 
to perform in minor particulars, remediable in damages, the other 
party will not be permitted to enjoy the fruits of such incomplète 
performance without paying a fair compensation according to the 
contract, receiving a crédit for any loss suffered. Perhaps the earli- 
est cases laying down this équitable doctrine are Preston v. Finney, 
2 Watts & S. 53, and Chambers v. Jaynes, 4 Pa. 39. The principle 
has been freely applied in many cases of varying circumstances. 
Bridge Co. v. Pomroy, 15 Pa. 151, 159; Gallagher v. Sharpless, 134 
Pa. 134, 139, 19 Atl. 491. I thought at the trial of this case, and I 
still think, that it elearly appeared by the uncontradicted évidence 
that the defects in the woodwork were comparatively slight imperfec- 
tions, remediable at a relatively smaU cost, — at the utmost, not to 
exceed f 500. 

In respect to the newel posts, this only need be added to what has 
been said. The instructions in question seem to hâve had no relation 
to them. The newel posts were not embraced in any of the written 
contracts, but were extras. They were not furnished at an agreed 
price. As to thèse articles the plaintiff sought to recover upon a 
quantum valebat, and, if the jury allowed anything for them, it was 
on the footing of the value shown. The motion for a new trial must 
be denied, and it is so ordered. 



In re WEIGHT. 
(District Court, D. Rhode Islaad. July 10, 1900.) 

T 'NKRUPTCT — LiBNS — ChATTBL MoRTGAGBS. 

TJnder Bankr. Act 1898, 1 67a, a mortgage of personal property executed 
in Rhode Island, and not recOrded within flve days, as requlred by Pub. 
Laws 1899, c. 614, to be effective as against creditors, cannot be allowed 
as a lien against the estate of the mortgagor in bankruptcy. 

In Bankruptcy. Appeal by Charles H. C. Carter, a créditer, from 
décision of référée. 

W. B. Vincent, for petitioner. 
F. A. Jones, for trustée. 

BEOWN, District Judge. The finding of the référée that the mort- 
gage of Personal property by the bankrupt to Charles H. C. Carter 
should not be allowed as a security upon the property of the bank 
rupt, on the ground that the mortgage was not recorded within flve 
days from the date of the signing thereof, is approved and confirmed. 
The terms of the Rhode Island statute (chapter 614, Pub. Laws E. I. 
1899) are clear, and the course of judicial décision and législation on 
the subject supports the referee's construction of the statute. Wil- 
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son V. Esten, 14 R. I. 621; Bank v. Colton, 17 R. I. 226, 21 Atl. 349; 
chapter 207, § 10, Gen. Laws R. I. 1896; chapter 614, Pub. Laws R. 1 
1899. The législative intent in the passage of chapter 614 was appar- 
ently similar to that whieh led to the passage in Massachusetts of 
chapter 73, § 2, St. 1883. See Drew v. Streeter, 137 Mass. 460. It 
follows, from section 67a of the bankrupt act, that the mortgage is 
not a valid lien against the bankrupt's estate. The décision of the 
référée is conflrmed. 



In re NEWTON. 
(Circuit Court of Appeals, Eighth Circuit. February 25, 1901.) 

No. 19. 

L Bankkuptct — Reopening op Bstate — Appoiktment op New Trustée. 

Where it is desired to reopen tlie estate of a bankrupt after it bas been 
3losed and the trustée discbarged, the first step Is properly the making of 
an order for that purpose, and It then devolves upon the creditors, under 
Bankr. Act 1898, § 44, to appoint a new trustée. The court bas no author- 
Ity to make such appointment unless the creditors fall to do so. 

8. Samb— Showing to Warrant Reopening op Estate. 

To authorize the court to reopen the estate of a bankrupt, under Bankr. 
Act 1898, 1 2, subd. 8, it should "appear" by some satisfactory évidence 
that there are assets unadminlstered, although no formai or technical 
procédure is required. An unverifled pétition filed by a créditer, stating 
on information and belief that the wlfe of the bankrupt bas "money or 
property" belonging to him, without stating Its cbaracter or amount, 
and whlch is unsupported by affidavits or other évidence, is Insufflclent 
to warrant any action by the court. 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Western Division of the Western District of 
Missouri. 

Francis A. Leach, George W. Day, and T. C. Sparks, for petitioner. 
James W. Gamer, for respondent. 

Before GALDWELL and SANBORN, Circuit Judges, and ADAMS, 
District Judge. 

ADAMS, District Judge. This is an original proceeding instituted 
in this court to revise the action of the district court of the United 
States for the Western division of the Western district of Missouri 
in refusing to appoint a trustée in bankruptcy to administer cer- 
tain assets alleged to hâve been discovered by the petitioner, Arthur 
G. Newton, after the flrst trustée had rendered his final accounts 
and had been discharged. The facts of the case, so far as it is now 
necessary to state them, are as follows: On November 9, 1899, one 
William E. Evans was, on his own pétition, adjudicated a bankrupt. 
On December 2, 1899, after due notice, the first meeting of cred- 
itors was held, and John R. Walker duly appointed trustée of the 
bankrupt's estate. On December 8, 1899, the trustée submitted 
his final report, showing no assets. On the same day the report 
was approved, and the trustée discharged. On January 8, 1900, after 
due notice to creditors, the bankrupt's application for a discharge 
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from his debts was granted by the court. On February 23, 1900, 
the petitioner, Artbur Gr. Newton, flled his proof of claim against 
tbe bankrupt's estate in the sum of |794, and on March 28, 1900, 
flled a pétition in the district court setting forth the foregoing tacts, 
and in addition thereto as follows: 

"That your petitioner Is informed and believes, and so allèges, that said 
William E. Evans has money or property which he did net Include in his 
schedule of assets, and which may in proper proceedings be made available 
in the payment of his debts; that the money or property aforesaid is now 

held by Evans, the wife of said William E. Evans, in trust to the sole 

use, benefit, and behoof of the said William B. Evans, and was so held at 
the time of filing of said pétition in banliruptcy, as aforesaid, in fraud of the 
creditors of the said William E. Evans. Wherefore your petitioner prays 
that an order be made appointing some suitable person trustée herein, to the 
end that ail assets of said bankrupt may be administered and dealt with ac- 
cordlng to the law in such cases made and provlded. 

"[Signed] Leaeh, Day & SparliS, Attorneys for Petitioner." 

This pétition was not verifled or otherwise supported by aifldavits, 
but was submitted on its own sbowing, and on July 14, 1900, was 
overruled by the court. 

The bankruptcy act, approved July 1, 1898, contemplâtes that an 
application for a discharge may be filed and acted upon before the 
estate is fuUy administered. Section 14 of the act provides that 
such application may be made within one month after the adjudica- 
tion. Section 57, subd. n, gives creditors one year after the adjudica- 
tion within which to file their proofs of claim. The act also con- 
templâtes the reopening of an estate after it has once been closed. 
Section 2, subd. 8, provides that courts of bankruptcy may "close 
estâtes whenever it appears that they hâve been fuUy administered 
by approving the final accounts and discharging the trustées, and 
reopen them whenever it appears they were closed before being fuUy 
administered." Section 11, subd. d, gives a trustée two years after 
an estate has been closed to institute suit for the recovery of assets. 
Thèse and other provisions of the act which might be referred to 
plainly show that notwithstanding a bankrupt may hâve been dis- 
charged from his debts, and notwithstanding a trustée may hâve 
filed his final accounts and been discharged from his trust, and the 
estate be thereby closed, it may nevertheless be opened again if un- 
administered assets be discovered. 

While it is the duty of the court and the clear policy of the bank- 
ruptcy act to require trustées "to close up the estate as expedi- 
tiously as is compatible with the best interests of the parties in in- 
terest" (section 47, subd. a), it is equally the duty of the court to 
reopen the estate whenever it satisfactorily appears that there are 
assets of the bankrupt which hâve not been administered. When 
such a showlng is made to the court as justifies an order for re- 
opening the estate, such order should be made by the court as a 
flrst step towards the further administration of the bankrupt's 
estate. After such order is made, section 44 of the act contains 
provisions for further proceedings. This section provides that "the 
creditors of a bankrupt estate shall at their flrst meeting after the 
adjudication, or after the vacancy has occurred in the office of the 
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trustée, or aftèr the estate has beén reopened, :* * * appoint 
one trustée or three trustées of such estate. If the creditors do not 
appoint a trustée as herein provided the court shall do so." This 
section, in our opinion, confers upon the creditors of the estate the 
same authority and power with respect to the appointaient of a trus- 
tée, after an estate once closed has been, by order of court, reopened, 
as is conferred upon them at the first meeting held after the ad- 
judication. It confers upon the creditors, as the parties chiefly 
interested, the right in either case to sélect their own trustée. When 
they fail to do so, either at the first meeting, or afterwards, in case 
of a reopening of the estate, and not till then, power is conferred 
upon the court to make such appointment. 

The prayer of the pétition in this case is that the court make an 
order appointing some suitable person trustée herein. As it no- 
where appears that there had been any previous order of the court 
to reopen the estate of the bankrupt, or that the creditors had failed 
to elect a trustée, it is clear that the district court had no right or 
authority to grant the prayer of the pétition to appoint a trustée. 
Such authority was vested in the creditors, and, until they failed 
to exercise it at a meeting duly called for that purpose, the court 
had no authority to do so. The motion, therefore, was properly de- 
nied by the district court. 

But if the pétition of Newton could be regarded as a motion to 
reopen the estate preparatory to a référence for further adminis- 
tration, it is, in our opinion, too indefinite and uncertain to move 
the court to open up the case. To sustain such a motion, the court 
must be reasonably satisfled; in other words, according to the pro- 
visions of the bankrupt act, it must be made to appear to the court 
that there are unadministered assets. 

As already seen, the only information given to the court by the 
pétition is an unverifled statement made by petitioner's attorneys 
that the petitioner is informed and believes that the wife of the 
bankrupt held "some money or property" in trust for the bankrupt. 
Whether it is money or property, and how much of either, — whether 
|1 or |5,000 in value, — the petitioner is not made even to venture 
a belief. This pétition might be reinforced by supporting affldavits, 
but no such are found in the record. 

We do not wish to be understood as holding that the pétition to 
reopen an estate once closed must be of any formai or technicaJ 
character. Such is not necessary, and in the practical administra- 
tion of the bankruptcy act is not advisable, but such pétition must 
be either in itself, or in connection with supporting afladavits, of 
such persuasive character as to reasonably satisfy the court of the 
requisite jurisdictional fact, namely, that there are some assets 
belonging to the bankrupt which hâve not been administered. We 
are of opinion that the pétition in this case, if treated as a proceed- 
ing to reopen the estate, was vitally détective, in that it failed to 
State any substantial or definite facts from which the court could 
reasonably flnd that there were any assets to be administered. The 
conclusions reached in this case can work no injustice, as the peti- 
tioner has ample time witliin which to renew his effort to reopen 
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the estafe, proYÎded he can make the requisite showîng. If résulta 
that the action of the trial court in denying the pétition for the 
appointment of a trustée was correct, and the same is approved and 
confirmed. 



In re HALB et al. 
(District Court, B. D. North Carolina. February 21, 1901.) 

BANKBtJPTCT— PAKTKKKSHIP— DlSCHARGE OF PARTNBKS. 

Where a pétition in Involuntary bankruptcy was flled against persons 
named as partners, constituting a firm, alleglng as acts of bankruptcy a 
transfer of property and a gênerai asslgnment made by the flrm, but no 
act of bankruptoy on the part of the ihdlvldual partners, and the entire 
proceedings, aslde from clérical errors in the record of the court, show 
that the adjudication and proceedings related solely to the partnership 
as a légal entity, the court cannot grant a discharge to the partners as 
indivlduals. 



In Bankruptcy. On pétition for discharga 

T. N. Hill, for bankrupt. 
Day & Bell, for creditors. 



PURNELL, District Judge. The firm of Haie Bros., engaged in a 
gênerai mercantile business, having two stores, — one at Halifax and 
one at Tillery, in Halifax county, The flrm was composed of L. H. 
Haie and Mary 0. Haie. B. H. Haie, husband of Ma"y G. Haie, 
managed the business at Tillery. The same is now before me on a 
pétition for final discharge, and objections thereto. An examination 
of the record shows the foUowing facts: March 20, 1899, pétition 
filed, "L. H. Haie and Mary C. Haie, Partners Trading as Haie Bros." 
Petitioners are creditors of Haie Bros. Haie Bros, insolvent, and 
Haie Bros, committed an act of bankruptcy. Prayer, that L. H. Haie 
and Mary 0. Haie, partners trading as Haie Bros., be adjudged bank- 
rupt. March 21, 1899, subpœna issued to L. H. Haie and Mary 0. 
Haie, partners trading as Haie Bros. April 20, 1899, adjudication 
adjudging L. H. Haie and Mary C. Haie bankrupts. Partnership not 
mentioned. Order of référence same day, L. H. Haie and Mary C. 
Haie having been adjudged bankrupt. June 13, 1899, trustée elected 
by creditors of Haie Bros. July 24, 1899, trustee's bond flled as trus- 
tée of Haie Bros. July 24, 1899, pétition for discharge of L. H. Haie 
and Mary C. Haie "from debts provable against his estate." îfo réf- 
érence to partnership or firm, except in title, and signed by indivld- 
uals. August 21, 1899, objections to discharge flled, because said 
bankrupts failed to keep bocks of account or records from which their 
true condition might be ascertained; alleging frauds, but not char- 
ging an offense punishable by imprisonment under the act. January 
11, 1901, application for hearing by the judge, and order setting down 
pétition for discharge for hearing February 11, 1901, when the same 
was heard, counsel pro and con being présent. Dépositions read and 
cause heard. Answer to objections flled on same day of hearing. 
Order by référée on referee's book of proceedings authorizing and di- 
recting trustée to enter suits to recover assets of bankrupts. The 
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schedules are signed by L. H. Haie for Haie Bros., and stow debts 
amounting to $10,526.66. No property of the individual members of 
the partnership is included in the schednles, or claims against them 
proved. 

The dépositions taken are voluminous. It is not déemed necessary 
to go into a full considération of the questions raised or discussed at 
présent. On Isfovember 25, 1898, the stock of goods at Tillery was 
sold, and the bill of sale therelor was registered with the gênerai 
assignment dated November 30, 1898, — the act of bankruptcy set ont 
in the pétition. Both of thèse instruments were within four months 
of the adjudication, and void, not because of the frauds alleged and 
argued, but because the act of congress makes them void. Being void, 
no rights or property were acquired under or by virtue of either. The 
record shows the référée on the 29th day of July, 1899, entered an 
order authorizing and directing the trustée to enter such suits as he 
was advised were necessary to collect the assets of the bankrupt flrm, 
but the record is incomplète and unsatisfactory. The reports of the 
trustée required by the bankruptcy act are not in the record, and the 
court is not informed as to what bas been done, except that suits are 
now pending in the state courts. But the court is not informed as 
to the nature of thèse suits, nor is it deemed essential to inquire at 
this time. There will probably be other hearings in the cause. 

It will be noted in the record that ail the proceedings hâve been 
against the légal entity of Haie Bros., or L. H. Haie and Mary C. 
Haie trading as Haie Bros. The act contemplâtes the distinction be- 
tween partnerships as légal entities and the members of such flrm. 
In re Meyer, 39 C. C. A. 368, 98 Fed. 976, 3 Am. Bankr. R. 559; 
Strause v. Hooper (D. C.) 105 Fed. 590, and authorities cited; In re 
Barden (D. C.) 101 Fed. 553. There is no allégation that L. H. Haie 
and Mary C. Haie hâve, as individuals, committed any act of bank- 
ruptcy, and there is nothing in the record for which they could, as 
individuals, in an involuntary proceeding, be adjudged bankrupts. 
The proceeding is against Haie Bros. The creditors of Haie Bros, 
elected a trustée, the estate of Haie Bros, is in the hands of the trus- 
tée, and the proceeding has been treated by ail parties interested — 
creditors, attomeys, and the members of the bankrupt partnership— 
as against the partnership of Haie Bros.; but L. H. Haie and Mary 
C. Haie, trading as Haie Bros., hâve not within the year flled a péti- 
tion for discharge. Many of the papers are loosely drawn, including 
the order of adjudication; but the error in this order is manifestly 
clérical, and ail orderg, being in the breast of the court, may and will 
now be amended to conform to the proceedings and évident intention 
of ail the parties interested. This, being an error in the record, may 
and should be corrected when discovered. The pétition for discharge 
is an act of the parties or their attorneys, and, while mistakes in 
pleadings of ail kinds may be corrected on proper application in apt 
time, courts do not make corrections ex mero motu. 

It is therefore ordered, adjudged, and decreed: (1) That L. H. 

Haie and Mary C. Haie, as individuals, are not entitled to a discharge 

in bankruptcy; and the pétition flled' for discharge herein is dismissed. 

(2) That the order of adjudication made on the 29th day of April, 

lOT F.— 28 
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1899, bé, and the samë is hereby, ainénded to cônform to the pfetition 
and proceedinga, by adding after the names of L. H. Haie and Mary C. 
Haie the words "trading as Haie Bros., or under the firm name of 
Haie Bros." (3) The référée to whom this cause was referred having 
gone ont of office, the cause is referred to Victor H. Boyden, référée 
in bankruptcy of the Fifth division of the Eastern district of North 
Carolina, to whom the trustée will make reports as required by law. 
And this cause is held for further order. 



UNITED STATES v. CHEVALLIER. 

(Circuit Court of Appeals, Ninth Circuit. February 4, 1901.) 

No. 633. 

Intbrnal Revenue— Wholesalb Liquor Dealer— Bbanch House — Taxation 
AS Sepaeate Business. 

Défendant, a whoIesale Uquor dealer In San Francisco, malntained a 
branch house in Portland, bearing his sign, and where presumably sam- 
ples of bis trade were kept, and wbere the public were invited to pur- 
chase. The manager thereof was a "salesman" wha was required to 
sell judlciously, the right to eancel his contracts being reserved to his 
principal, who fiUed ail orders, and, wlthout prepaying the freight, de- 
livered the goods to a carrier at San Francisco, eonsigned to purehasers 
In varions parts of the agent's terrltory. Eeld, that the sales were made 
whoUy at San Francisco, notwithstandlng the agent may hâve been au- 
thorized to malse binding contracts and collected the purchase money, 
and défendant was not subject, under Bev. St. § 3244, subd. 4, to the In- 
ternai revenue tax, as an Oregon liquor dealer, though his method of 
transacting business may hâve been devlsed purposely to evâde such 
tax. 

In Error to the Circuit Court of the United States for the District 
of Oregon. 

It Is soTight by the writ of error In this case to review the Judgment of the 
circuit court (102 Fed. 125) in an action Instituted by the United States 
against George F. Chevallier, doing business under the firm name of F. Chev- 
allier & Co., to recover spécial revenue tax as both Wholesale and retail liq- 
uor dealer, which business it was alleged was carried on In the city of Port- 
land, in Oregon, in violation of subdivision 4 of section 3244 of the Kevised 
Statutes. The défendant In error, by his answer, denied that he was carry- 
ing on the business of either retail or Wholesale dealer in llquors wlthin the 
State of Oregon, and set ont, In a further and separate answer, that he was 
carrying on the business of Wholesale and retail liquor dealer In San Fran- 
cisco, State of Callfornia, and had pald a spécial tax therefor; that he had 
a branch office In the city of Portland, over the door of whlch was painted 
the sign, "F. Chevallier & Co., W. H. Flske, Manager," where he kept no 
wines or liquors for sale, but where his agent received eonditional orders for 
wines and llquors, and forwarded the same to the defendant's house in San 
Francisco, there to be approved and fllled, and that upon such approval by 
the défendant the goods ordered were shipped from the San Francisco house 
direetly to the purchaser In Oregon or elsewhere at the rlsk of the purchaser; 
that the said Flske, as manager, had no authority from the défendant to 
make any sale of or offer for sale any wines or liquors in the city of Portland 
or elsewhere in the district of Oregon; that ail such sales were completed 
and made in the state of Callfornia. The answer admltted that the said 
agent received as his compensation for such services a commission on the 
amount of sales made by the défendant In San Francisco upon such orders, 
and was authorlzed to recelve from the defendant's customers In Oregon in 
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certain instances the purchase priée of wines and liquors so sold, and in some 
cases did recelve such purcbase priée, and aceounted for and forwarded the 
same to the défendant in San Francisco, and that the agent Isept an account 
of ail moneys so received and disbursed by him, and a duplicate copy of the 
record of such sales made by the défendant in San Francisco, and that for 
that purpose défendant employed a clerk to aid the agent at his office at 
Portland, Or. ïhis answer was demurred to upon the ground that the mat- 
ters pleaded and set forth therein are insufficient to constitute a défense to 
the complalnt, and on the submission of the demurrer it was agreed that the 
agreement between the défendant and bis agent, under which the agency was 
conducted, might be considered by the court as if it were set forth in the 
answer. The agreement contains, among others, the following provision: 
"That, in order to better carry on their business in the states of Oregon, 
Washington, Idaho, and Montana, the flrst parties hereby employ the second 
party in the double eapacity of salesman and manager of the office which 
the flrst parties will maintain within the territory just mentioned. As sales- 
man, the second party agrées to sell for the flrst parties judiciously, and to 
the best of his ability, any and ail articles in their Une of which the flrst 
parties may furnish him a Ust, at priées and on terms to be specified by them, 
and over any and ail such territory as is included in the states of Oregon, 
Idaho, Washington, and Montana. Tbe second party shall submit ail orders 
to the judgment of the flrst parties, and shall abide by their décisions regard- 
ing the propriety of flUing or rejecting any or ail such orders. He shall also 
use due diligence in forwarding the interests of the flrst parties, making 
trips or traveling over the described territory as often as the flrst parties may 
consider necessary for the welfare of the business." The agreement maljes 
further provision concerning the management of the business, employment of 
clerks, repair of fixtures and office furniture, and contains the following: 
"The flrst parties will allow the second party a gross commission of 24% on 
ail bona fide sales of such merchandise as they carry regularly in stock, 
efEected within the described territory." 

John H. Hall, U. S. Atty. 

Mitchell & Tanner, E. Mendenhall, and Riordan & Lande, for de- 
fendant in error, 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

GILBERT, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

Since the contract was offered to the court as part of the defend- 
ant's défense, and for the purpose of showing the exact nature of his 
dealings with his agent, the averments of the answer may be construed 
with référence to it, and considération of the demurrer may be con- 
fined to the facts which are disclosed by the contract, aided by such 
portions of the answer as are necessary to explain its meaning. 
Briefly, then, the facts disclosed in défense of the action are that the 
défendant in error maintained a branch house in Oregon,- a place which 
bore his sign, and where presumably samples of his wines and liquors 
were kept, and where the public were invited to purchase. The man- 
ager at Portland was a "salesman." He was authorized to sell, and 
he was required to sell, judiciously, but the right to cancel his con- 
tracts was reserved to the défendant in error, who filled ail orders, 
and delivered the ordered goods to a carrier at San Francisco, and 
consigned them to the purchasers in Oregon. Under this state of 
facts, were the liquors sold or offered for sale in Oregon, or were 
they sold and offered for sale in San Francisco? It may be conceded 
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that in selling spécifie goods the place of sale is tlie place wKere a 
binding contract for their disposai is entered into, although the prop- 
erty itself may be situate"d elsewliere. But the sales in this instance 
were not sales of spécifie articles. They were sales of goods carried 
in stock. No sale was or could be complète until the goods were 
separated from the goods in stock and delivered to the carrier. This 
was the last act to consummate the sales, and it was done in San 
Francisco. When the goods were thus segregated and placed in 
charge of the carrier, to be transported to the purchasers, the right 
of the vendor over them ceased, and that of the purchaser began. It is 
immaterial, theref ore, whether the authority of the agent in Portland 
was limited to the power to receive and transmit orders, or was broad 
enough to include the power to make a binding contract of sale. Nor 
is it material that he coUected the purchase money on sales so made. 
In Abberger v. Marrin, 102 Mass. 70, the court said: "As between 
vendor and vendee, title to spécifie personal property passes by the 
contract of sale. But, where the sale is of goods generally, no prop- 
erty in them passes till delivery, because until then the very goods 
sold are not ascertained." It is true that in Taylor v. Pickett, 52 
lowa, 467, 3 N. W. 514, it was held that where an agent sells liquors, 
and sends to his principal a statement of the sale, for the latter to 
flll by forwarding to the purchaser the liquors specified, th3 sale is 
made where the agent résides; but we find no support elsewhere for 
that doctrine. The current of authority is that, even in a case where 
the sale is made by the owner of the goods in person at a place other 
than that in which the goods are situated, the sale is not completed 
until the property is actually separated from the stock in the store, 
and delivered to the carrier, and that the place of such delivery is the 
place of sale. Dolan v. Green, 110 Mass. 322; Abberger v. Marrin, 
102 Mass. 70; Webber v. Howe, 36 Mich. 150; Sortwell v. Hughes, 
1 Curt. 244, Fed. Cas. No. 13,177. See, also, Garbracht v. Com., 96 
Pa. 449; Woolsey v. Bailey, 27 N. H. 217; Sarbecker v. State, 65 
Wis. 171, 26 N. W. 541; Gross v. Scarr, 71 lowa, 656, 33 N. W. 223. 
A différent case would hâve been presented if it had been shown that 
instead of sending the goods to the purchasers by a common carrier, 
the freight to be paid by the purchasers, the vendor had paid the 
freight charges, or had sent the goods by express, to be paid for on 
delivery from the express company, or had consigned them to his 
agent, to be by him delivered to the purchasers. Weil v. Golden, 141 
Mass. 364, 6 N. E. 229; State v. O'Neil, 58 Vt. 140, 2 Atl. 586; U. 
S. V. Shriver (D. C.) 23 Fed. 134; U. S. v. Cline (D. G.) 26 Fed. 515; 
Com. v. Eggleston, 128 Mass. 408; Com. v. Shurn, 145 Mass. 150, 13 
N. E. 395. 

Nor do we think that the défendant by maintaining his oifice at 
Portland under the contract has there "offered" wines and liquors for 
sale, within tUe meaning of the statute. Goods are offered for sale 
at the place where they are kept for sale and where a sale may be 
elïected. They are not offered for sale elsewhere, by sending abroad 
an agent with samples or by establishing an office for the purpose of 
taking orders. It must be held that the offer to sell in this case is 
an offer to sell at the place where sales are in fact made, and at the 
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only place where they are made, which is in San Francisco. It may 
be true, as suggested by cQunsel for the plaintiff in error, tliat tlie 
method of transacting the business of the défendant in error in Ore- 
gon bas been devised with the view of evading the payment of the 
spécial tax, and that by establishing his branch office in Portland 
he there enters into compétition with wholesale dealers who are re- 
quired to pay the spécial tax, and that thereby the revenues which 
otherwise would accrue to the government are diminished. Thèse 
considérations suggest, perhaps, reasons why the statute should be 
altered to meet such a case as is hère presented. We ând no remedy 
for it in the plain intendment of the existing statute. The judgment 
of the circuit court will be afiinned. 



MOTHEEWEÏLL et al. v. UNITED STATES ex rel. ALEXANDROFF, 
(Circuit Court of Appeals, Thlrd Circuit February 25, 1901.) 

No. 22. 

L Tbbaties— Construction of Tbeatt with Russia— Sherendeb of Désert- 
ées FHOM Ships. 

Article 9 of the treaty of 1833 between the empire of Russla and the 
United States, which authorizes consular offlcers of elther country to 
apply to the compétent trlbunals of the other for the arrest, détention, 
and surrender of deserters from "shlps of war and merchant vessels of 
thelr country," and provides that such deserters shall be surrendered "on 
proof, by the exhibition of reglsters of vessels, the roUs of the crew, or 
by other officiai documents, that such Indlvlduals formed part of the 
crews," oannot be extended beyond Its terms, so as to apply to deserters 
generally; and it does not authorlze the arrest and détention by the 
authorltles of the United States, on application of a Russlan consul, of a 
member of the Russian navy who, with others, had been sent to thls 
country, in charge of an officer, to form part of the crew of a crulser 
being built hère for the Russlan government, but which had not been 
completed or accepted, or Its crew organlzed, at the time such person de- 
serted. 

2. Habeas Corpus— Disposition of Prisoner— Powers op Fédéral Courts. 
Courts of the United States in habeas corpus proceedings hâve jurisdic- 
tion and authority, under Rev. St. § 761, "to dispose of the party as law 
and justice require"; and they are not constrained to discharge the pris- 
oner absolutely, even though the partlcular proceedings and commitment 
by virtue of which he Is held are unwarranted and illégal, but may order 
bis surrender to any other person or authority showlng a légal right to 
his custody.i 

8, International Law— Abebst of Oesebtbbs from Aemy ob Navy of Fob- 
bign codntry. 

The rules of international comlty do not require the authorltles of the 
United States to apprehend and surrender deserters from the army or 
navy of a foreign government unless at the time of their désertion they 
formed part of an organlzed force withln the United States by the ex- 
press authority of the executive department of our govenjment; and an 
order by the treasury department, made on request of an ambassador, 
that a détail of men from the navy of a foreign government, coming to 
this country for a temporary purpose, should be permltted to enter with- 
out examiuation or the payment of head money as immigrants, does not 
constitute such authority. 

» Jurisdiction of fédéral courts, see note to In re Huse, 25 O. 0. A. 4. 
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4. Same— Release on Habeas Corpus. 

A déserter from the naval service of a foreign government, arrested 
and detained by the authorities of the United States on application 
of officers of that government, under the supposed requirements of a 
treaty, Is not thereby placed in the constructive custody of such officers, 
se that his release In habeas corpus proceedings is in any manner an 
invasion of their right to immunity from the jurisdiction or process of 
our courts; and, when his arrest and détention by the TJnited States 
authorities were not warranted either by the treaty or by the rule of 
comity, It Is the duty of the courts to discharge him. 

5. Fbdebai, Courts— SniTS Involving International Relations — Suggestion 

OF Facts Br Executive Department. 

In a proceeding in a fédéral court involving a question of international 
law, a suggestion filed by the district attorney, actlng by authority of the 
executive department, is appropriate for the purpose of discloslng to the 
court facts not appearing in the record, but the légal efCect of such facts 
Is for détermination excl4isively by the court. 

Bradford, District Judge, dlssenting. 

Appeal from the District Court of the United States for the East- 
ern District of Pennsylvania. 
For opinion below, see 103 Fed. 198. 

John F. Lewis and Samuel Dickson, for appellants. 
Bernard Harris and Isaac Hassler, for appellee. 

Before DALLAS and GRAY, Circuit Judges, and BEADFORD, 
District Judge. 

DALLAS, Circuit Judge. Léo Alexandroff came to this country 
in October, 1899, in company with 53 men and an ofScer, ail of whom, 
as well as himself, were members of the Kussian navy. They were 
sent hère to for-m part of the crew of the cruiser Variag, which was 
then in course of construction for the Rnssian government at the 
city of Philadelphia. The vessel was nearing completion, but was 
still on the stocks, and had not been accepted, when Alexandroff, 
who had not been aboard of her, went, without leave, from Phila- 
delphia to the city of New York, where he soon obtained employ- 
ment, and formally declared his intention to become a citizen of 
the United States. Having thus manifested his purpose to renounce 
the service in which he was enrolled, he was arrested upon the writ- 
ten request of the Russian vice consul, and on June 1, 1900, was 
committed by a United States commissioner to the prison of Phila- 
delphia county, upon a mittimus which recited that the cause of 
his commitment was "désertion from the impérial Russian cruiser 
Variag," and that he had been apprehended upon the "complaint of 
the captain of the said cruiser Variag, in accordance with the terms 
of the treaty between the United States and Russia." Thereupon 
a writ of habeas corpus for his production was allowed by, and is- 
sued out of, the district court of the United States for the Eastern 
district of Pennsylvania. It was directed to the keeper of the prison, 
and to "Captain Vladimir Behr, Master of the Russian Cruiser Va- 
riag," but the only return thereto was made by the former, who pro- 
duced the prisoner and submitted a copy of the commissioner's pre- 
cept. 
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But a single question was argued and decided in tHe court below, 
namely, "whether article 9 of the treaty with Russia, signed in 
December, 1832, under wliicli the arrest was made, justifled the pris- 
oner's détention." The leamed district judge was of opinion that 
it did not, and we concur in his conclusion. The clause referred to 
Is as follows: 

"The said consuls, vice-consuls and commercial agents are authorized to 
requlre the assistance of the local authorltles for search, arrest, détention 
and imprisonment of the désertera from ships of war and merchant vessels 
of their country. For this purpose they shall apply to the compétent tri- 
bunals, judges and offlcers, and shall In wrltlng demand such deserters, prov- 
Ing by the exhibition of the registers of vcssels, the rolls of the crew, or by 
other officiai documents that such Indivlduals formed part of the crews; and 
thls réclamation belng thus substantlated, the surrender shall not be re- 
fused." 

The fédéral courts should, of course, unhesitatingly and with scru- 
pulous fidelity exercise any jurisdiction they possess to effectuate 
the treaty obligations of the United States. But the scope of such 
obligations, as of ordinary contractual engagements, is to be deter- 
mined by the terms of the instrument creating them; and by no 
reasonable construction of the article in question can it be made to 
comprise any undertaking with respect to deserters generally. On 
the contrary, deserters from ships of war and merchant vessels are 
distinctly specifled, and therefore to such deserters only can the 
mutual stipulations of the contracting govemments be related. 
"Expressio unius est exclusio alterius." If more had been intended, 
less would hâve been said; but it is in reality manifest that such 
an event as we are now concerned with was not contemplated at ail, 
for it could not then hâve been anticipated that the circumstances 
necessary to its occurrence would ever arise. As was said by the 
learned judge below: 

"The article In question is deallng with completed vessels, manned by or- 
ganlzed crews, that may be visiting the ports of the foreign power, and to 
that Bubject its provisions must be conflned." 

The unflnished Variag was not a "ship," in the sensé in which that 
Word was used in the treaty. Completed ships were exclusively in 
mind. This, we think, is évident from the whole ténor of the article, 
and is made especially apparent by its provision for proof by docu- 
ments which ordinarily pertain to perfected and entire vessels only. 
She certainly had not become a Russian ship, for under the contract 
for her construction the Russian government might still hâve rejected 
her. Moreover, it is hardly supposable that she would, in her then 
condition and situation, hâve had a crew, and the fact is that she 
had none. A number of men had been assigned for that service, but, 
as they had not entered upon it, there was as yet no crew in being, 
and AlexandrofE's abandonment of those who were to form part of 
the projected crew cannot be said to hâve been a désertion "from the 
ship," for the undisputed évidence is that he had not at any time been 
aboard of her. The conclusion seems to be inévitable that the 
learned district judge was right in holding that the treaty under 
which the arrest was made did not justify it; but it is now further 
contended that, as an act of comity, irrespective of the treaty, an 
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order sliould hâve been made for the surrender of Alexandroff to the 
Russian vice consul or to Capt. Behr, and this contention bas had 
our careful considération. 

In proceedings upon habeas corpus the authority of the courts of 
the United States is not so restricted as to compel them in every in- 
stance either to disch^rge the prisoner absolutely, or to remand him 
to the custody of the person producing him. Thèse courts, at least, 
are empowered and required to "dispose of the party as law and jus- 
tice require" (Kev. St. § 761), and if, under the law of nations and the 
facts of this case, any représentative of the Kussian government was 
entitled to hâve Alexandroff delivered to him, we do not doubt that 
he should hâve been so disposed of; and hence we are brought to 
inquire whether, under any rule of comity, having the force of law, 
and therefore judicially cognizable, such delivery was demandable. 
In dealing with this question we will assume the correetness of the 
proposition that, where sufflcient ground for his détention is shown, 
a prisoner is not to be discharged for defects in the original arrest or 
commitment; but we cannot accède to the theory advanced in argu- 
ment, that the keeper of the county prison, in detaining Alexandroff, 
was acting as the agent of Oapt. Behr. He had no right to deprive 
him of his personal liberty upon the mère behest of any man, and it 
would be unjust to ascribe to him the arrogation of any such right. 
He detained the prisoner by virtue of a warrant issued by a public 
ofiflcer in seeming conformity with law, and that warrant, and noth- 
ing else, was set up in justiflcation. It did, it is true, direct that the 
prisoner, unless discharged by due course of law, should be kept "sub- 
ject to the order of the Russian vice consul at Philadelphia or of the 
master of the cruiser Variag," but this direction did not constitute 
the jailer the agent of either of those persons. It correctly defined 
the duty which would hâve devolved upon him if the commitment had 
been rightfuUy made under the treaty of 1832, but, as it was not, 
the direction which was given in supposed compliance with that 
treaty was simply inapposite and of no effect whatever. The situa- 
tion, then, was, in fact and in law, this: Alexandroff was neither in 
the actual custody of Capt. Behr, nor under his control. He was de- 
tained solely and exclusively by the keeper of the prison, and Capt. 
Behr's inclusion in the writ of habeas corpus was unnecessary and 
redundant. He was not required to answer it, and upon the hearing 
it appeared that no order for the prisoner's discharge could with pro- 
priety or efftcacy hâve been directed to him. In fact, he was not or- 
dered to do anything whatsoever. His real position, therefore, was 
not that of a défendant who is constrained to respond to a demand, 
but of an intervener who himself asks the action of the court for the 
maintenance of a right to which he claims he is entitled. Conse- 
quently the précise question is not as to whether the courts of this 
country should compel an oflScer of a foreign navy to release a man 
who had come hère under his command, but as to the right of such 
ofiQcer to require their assistance for the recapture of a déserter. 
From first to last this right bas been asserted and insisted upon, and, 
if Alexandroff had been a member of a crew and had deserted from a 
Russian ship, its existence would be freely granted; for with respect 
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to "such désertera" it was unquestionably established by tbe treaty 
which lias been discussed. But it is difficult to understand why the 
provision of that instrument requiring the local authorities, including 
judges, to surrender deserters, sliould hâve been confined to désertera 
from ships of war and merchant vessels, if, as is now contended, the 
law of nations had already imposed upon the courts the duty of sur- 
rendering ail naval deserters, whether from ships of war or not. 
"Treaties are usually allied with a change of lav?" (Hall, Int. Law 
[4th Ed.] 12); and it is plain, we think, that the particular article 
under considération was intended to croate a new obligation, and not 
merely to prescribe how a subsisting one should (in certain only of 
the cases covered by it) be performed. Congress bas quite distinctly 
indicated that its understanding of the matter accords with our own ; 
for, in declaring the duties of the courts upon the subject, it has ex- 
pressly restricted the applications upon which their interposition may 
be required to such as may be made on behalf of "any foreign govern- 
ment having a treaty with the United States" (Rev. St. § 5280) ; and, 
in our opinion, this restriction does not conflict with any duty im- 
posed by international law. 

That the public vessels of a state are exempt from attachment or 
arrest under the municipal law of a foreign nation, even when found 
in waters within its jurisdiction, must be acknowledged. The Ex- 
change V. McFaddon, 7 Cranch, 116, 3 L. Ed. 287. And "it is well 
settled that a foreign army permitted to march through a friend- 
ly country, or to be stationed in it by permission of its government or 
sovereign, is exempt from the civil and criminal jurisdiction of the 
place." Ck)leman v. Tennessee, 97 U. S. 509, 24 L. Ed. 1118. But 
neither of thèse immunities is now in question. Neither of them has 
been invaded. Neither of them is impugned. No attempt has been 
made to subject a Kussian vessel to any process of our courts, nor has 
■ exemption from their jurisdiction been denied to any member of the 
Eussian army or navy. Alexandroff was arrested in pursuance of 
a request made by the Eussian vice consul himself, and he was not 
in the custody of Capt. Behr at the time of his discharge. Conse- 
quently, neither the vice consul nor Capt. Behr was, at any stage or 
in any manner, coerced by or under the authority of the United 
States. The commitment was made upon the assumption that it was 
called for by the treaty of 1832, and when it appeared to the court 
înquiring "into the cause of restraint of liberty" (Eev. St. § 732) 
that this assumption was an erroneous one, it became the plain and 
imperative duty of that court, in the absence of any other ground for 
detaining the prisoner, to order his release. We agrée that the ap- 
plication for his delivery to Capt. Behr legitimately presented a cog- 
nizable demand ; but upon such an application, the party making it, 
who seeks the judgment of the court in his favor, becomes the actor. 
He invites the exercise of its jurisdiction. It is not imposed upon 
him. Furthermore, the rule of comity which accords to an army of 
one nation, when within the territory of another by its permission, 
the privilège which is hère asserted, is not, in our opinion, pertinent 
to this case. We do not doubt that it is applicable to a marine force 
as well as to a land force, but as to either it respects organized bodies 
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only. A single régiment or a single crew, for instance, may be en- 
titled to its allowance, but exemption from complianee with the law 
of the land is not to be conceded to any man or number of men merely 
because lie or they happen to be in the military or naval service of a 
foreign state. Capt. Behr and those who came with him were mem- 
bers of the Eussian navy, but as an aggregation they were not an in- 
tégral component of it. It was intended that they should become 
part of an organization which was to be comprised in that navy, but 
that organization was still unformed. The men were, by Russian 
law, subject to the captain's control; but this did not of itself make 
them, when conjointly considered, a constituent unit of the Eussian 
navy, for at the time in question no such unification had been effect- 
ed. If there had been but 2 or 3, instead of more than 50, men under 
his command, it could hardly hâve been argued, we think, that they 
and he should, for the présent purpose, be regarded as représentative 
of the Eussian navy; and surely the existence or nonexistence of 
such représentative character cannot be dépendent upon the number 
of persons who may be alleged to be clothed with it. The true cri- 
terion rests upon the obvious distinction between the concrète parts 
into which a navy is usually divided and its individual members. The 
former stand for the navy; the latter do not. The individuals who 
were detailed for the purpose of partially manning the Variag were 
not marching through this country; nor were they, in the ordinary 
sensé of the word, stationed hère. If the Eussian government had 
requested their récognition and admission as a distinctive part of 
its navy, and that request had been acceded to by the executive de- 
partment of our government, a différent situation would hâve been 
presented, with respect to which we need express no opinion; for the 
fact is that no permission for their landing was either asked or 
given, and we hâve not been persuaded that any one concerned sup- 
posed it to be requisite, or had any thought of invoking or conceding 
any immunity which might hâve accrued from it. The treasury de- 
partment, by its letter of October 4, 1899, did not assume to confer or 
define any privilèges other than those which were mentioned in it. 
The Eussian ambassador, to whom it was probably addressed, was 
merely informed that the usual examination would be waived, and 
that no head tax would be demanded ; and it is simply impossible to 
infer from this relinquishment of those particular exactions that it 
was either intended or understood that the persons referred to were, 
after landing, to be regarded as or treated like a foreign army. Such 
effect could not be attributed to that communication without grossly 
perverting its plain meaning, and transforming an act of common 
courtesy on the part of the treasury department with relation to mat- 
ters within its province into an international compact which it would 
hâve no authority whatever to make. 

The learned district attorney for the Eastem district of Pennsyl- 
vania, acting by executive authority, bas suggested in writing that 
Alexandroff should be remanded to the county prison to await the 
orders of Capt. Behr. This suggestion will now be flled in the office 
of the clerk of this court, but, as it is not, in our opinion, well founded 
in law, it necessarily results that it cannot prevail. It présents no 
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facts whicli do not appear upon the record before us, and the légal 
effect of those facts is for détermination exclusively by the court. 
The présent case is not, in tMs respect, at ail like that of The Ex- 
change, in which Marshall, C. J., observed : 

"If this opinion be correct, tliere seems to be a necessity for admitting that 
the fact might be disclosed to tlie court by tbe suggestion of tlie attorney 
for tbe United States." 

We hâve reached the conclusion that neither the treaty which was 
at first relied on, nor the rule of comity which bas since been pressed 
upon our attention, is applicable to the facts now presented; and 
therefore the order which was made by the district court must be, 
and is, afQrmed. 

GRAY, Circuit Judge. Although I agrée in the conclusion reached 
by Judge DALLAS, I deem it necessary to st'ate, as briefly as possible, 
the grounds upon which I hold that the relator should be discharged. 

The learned Judge of the court below was undoubtedly right, as the 
case was presented to him, in declining to hold Alexandroff, and in 
ordering his discharge. We surrender deserting seamen f rom foreign 
vessels, whether of war or of merchant marine, only under the obliga- 
tion of treaties (1 Moore, Extrad. p. 612, § 408) ; and it was under the 
provisions of our treaty with Russia in that regard that it was 
claimed that Alexandroff was arrested and held subject to the order 
and réquisition of Capt. Behr, who was in command of the détail of 
men belonging to the Eussian navy, and awaiting the completion of 
the ship of war Variag, then on the stocks at Cramps' Shipyards in 
Philadelphia. That his arrest and détention under color of process 
issued in pursuance of the stipulations of said treaty, and of the 
act of congress passed to carry out the same, were unjustifled and 
illégal, has been fully and clearly shown in the principal opinion in 
this case. It is also clear, as stated in that opinion, that under the 
provisions of section 761 of the Revised Statutes the court below were 
not constrained to set the relator at liberty, even though the par- 
ticular proceedings, and commitment pursuant thereto, by which he 
was held, were unwarranted and illégal. If, under the obligations of 
public law, or of the comity usually exercised between friendly na- 
tions, there was a duty on the part of the government of the United 
States to aid Capt. Behr in the capture of a déserter from his force, 
or to recognize the right of the commander of that force, in the exer- 
cise of military discipline, to cause his forcible arrest and détention 
by those under his command, it would hâve been the judicial duty 
of the court below to surrender the relator into the custody of the 
commander of that force, notwithstanding the indefensibility of the 
particular proceedings under which he was arrested. No claim on 
this ground appears to hâve been urged at the hearing of the cause 
in the court below. Notwithstanding this, we agrée in holding that 
this contention may be made upon proper grounds before this court, 
and, if sustained, this court would be authorized to, and should, re- 
verse the judgment of the court below, and order the relator to be de- 
livered to the custody of the commanding ofiQcer of the Russian naval 
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force. Accordîngly, it has been urged with force and abUity în the 
argument of tliis appeal that Alexandroff was a member of a détail 
of the military forces of the czar of Enssia; that, organized as such, 
under command of proper olHcers, this military détail came to this 
country to form part of the crew of a Russian man of war then build- 
ing for the Kussian government at Philadelphia, and proceeded from 
the port of debarkation to that city, there to await the completion 
of the ship which they were intended to man. The claim is made 
that under the rules of international law this force was entitled to 
haye extended to it the comity which is due where the army or an 
organized portion of the military force of one sovereign enters upon 
or crosses the soil of another with the permission of the latter. It is 
true that, if such permission is given, then there is implied a right or 
privilège in the commander of such organized military body to enforce 
discipline, which would include the right to arrest and detain a de 
serter, and also to be exempt from the opération of the civil and 
criminal laws of the country through which he is passing or in which 
he is remaining. But while this comity and thèse privilèges and im- 
munities flow from and are implied in such a permission from the 
sovereign of the soil, and do not require to be distinctiy enumerated 
or stated, it is also true that the permission of such sovereign must 
be express, and is not to be implied. This seems the settled doctrine, 
founded on the opinion of Chief Justice Marshall in the celebrated 
case of The Exchange, 7 Cranch, 116, 3 L. Ed. 287, which has 
not only stated, but has become the received expression of, interna- 
tional law on this subject. 

While it is usual to speak of the "armies" of one sovereign crossing 
or remaining upon the soil of another, with the permission of the lat- 
ter, as entitled to this comity, there is nothing in the reason of the 
rule, or of the authorities in support of it, which would deny this 
comity to any organized military force, however small, provided it 
was large enough to be susceptible of military organization and of 
acting offensively or defensively. In this case, therefore, I am of 
opinion that the détail of 58 men, if organized as part of the military 
and naval force of Russia, and coming hère for the purpose disclosed 
in the record, might sufflciently possess the character that would, so 
far as this case is concerned, be entitled to receive and enjoy the 
comity and privilèges flowing from such a permission as we hâve al- 
ready described, if properly granted by our government. The record, 
however, is fatally détective, in that it does not disclose the abso- 
lutely essential fact that permission was given to such a force, or to 
the représentative of its sovereign, to enter this country as an organ- 
ized military body. In a matter so important as the assertion of the 
sovereignty of another country upon our soil, nothing but the clearest 
évidence of that executive permission from our government, which 
international law demands as a prerequisite to the enjoyment of 
those privilèges which flow from comity, will justify the assertion of 
SBch a claim. When asked for the évidence of such executive permis- 
sion, we are pointed by the appellants to the record, for a copy of 
the letter of the acting secretary of the treasury, dated October 
4th, 1899: 
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"No. 19,805. Treasury Department 

"Office of the Secretary. 

"Washington, D. O., October 4, 1899. 
"Sir: Acknowledglng the reeeipt of your letter of 24th ultimo, No. 557, 1 
hâve the honor to inform you that, in compliance with request contained 
therein, Instructions hâve been Issued to the commissioner of immigration at 
the port of New York to admit without examinatlon the détail of one officer 
and fifty-three regular sailors vi'hom you state hâve been detailed to this 
country for the purpose of partially manning the émiser now under con- 
struction for the Russian government at Cramp's Shipyard in Philadelphia, 
Pennsylvanla. The eoUeetor of customs has also been advised that the usual 
head tax of $1.00 is not to be collected in this case. 

"EespectfuUy yours, O. L. Spaulding, Acting Secretary. 

"T. U. S." 

This letter, it will be observed, has no address, and there is nothing 
in the record to show to whom it was written. We are told by coun- 
sel, and it seems to be assumed, that it was written to the Russian 
ambassador; but, even when we assume this, it falls far short of con- 
veying to this court the information that is absolutely necessary for 
the contention of the appellants in this case, to wit, that the requisite 
permission was granted by the président to the Russian government 
to land, march across our country, and indefinitely hold therein a 
military force of the czar of Russia. Whether they were admitted 
as a military organization or not, they dearly were not immigrants, 
and therefore not amenable to the immigration inspection laws, nor 
to the head tax imposed and collected by the customs authoritips 
from immigrants. The same response would hâve been made as to 
any civil employés of the Russian government coming hère tempo- 
rarily in the government service. There is no évidence whatever 
that more was intended on either side. The évidence is quite the 
other way. It does not appear what the request of the Russian am- 
bassador was, to which this letter ia said to be a reply. The wording 
of the treasury department's letter does not necessarily imply a re- 
quest from the Russian government that thèse men should be permit- 
ted to land as a military force. For an illustration of how informa- 
tion from the executive is conveyed through the secretary of state, in 
direct and categorical terms, see letter of Mr. Webster, secretary of 
state, to Mr. Crittenden, attorney gênerai, March 15, 1841, in the 
Case of McLeod, 6 Webst. Works, 262. And it is to be observed 
that, where the executive permission in question is given, it is given 
by the président, through the secretary of state, who is the sole organ 
of executive authority for communication with foreign powers. 

But reliance is also placed upon a matter that does not belong to the 
record, and forms no part of the proceedings in the court below. We 
refer to the suggestion made in this court for the flrst time by the dis- 
trict attorney of the United States for the Eastem district of Penn- 
sylvania. It is claimed that this suggestion, purporting to be made 
by the direction of the executive authority of the United States, is 
binding upon this court. We do not deny that a suggestion so made 
by the proper law oflficer, representing in that regard the executive, 
might be an appropriate vehicle to convey from the executive to this 
court information of the fact, if fact it be, that this détail of men 
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from the Eussian navy, under Capt. Behr, had received the permission 
of the executive of this country to land at New Yorlv, cross over to 
Philadelphia, and there remain as a part of the organized military 
force of the czar of Eussia. It may be admitted that direct and posi- 
tive information so given would conclude this court as to the ques- 
tion of fact which was the subject of such information, and thus 
change the aspect under which we are now compelled to view the 
case. But no such information from the executive was conveyed, or 
attempted to be conveyed, by the suggestion filed. The district attor- 
ney merely undertakes, in obédience to the stated direction of the 
executive, to call the attention of this court to the facts disclosed in 
the record, and to state argumentatively a construction which he 
thinlis should be placed thereon. The interprétation of the record 
in this case is the function of the court, and not of the executive, and 
the suggestion is in this respect irrelevant. The suggestion of the 
district attorney, as we hâve seen, does not disclose the fact of any 
permission having been given by the executive to the Eussian au- 
thorities to land and maintain this détail of men as a military organ- 
ization of the Eussian government. It does not even expressly state 
that the executive of the United States, because of the facts recited 
from the record, recognizes the naval détail under Capt. Behr as an 
organized military force présent on our soil by the requisite permis- 
sion of the executive authority of this country. International law 
does not sanction the intrusion of the military forces of one sovereign 
upon the soil of another by any implied permission of the latter. The 
présence of such an armed body is so serions and important a matter, 
involving as it does a diminution of the sovereignty of a country 
whose soil is thus occupied, that nothing but express permission from 
the sovereign of such country can justify it. Without such permis- 
sion, such intrusion is a hostile act, and would hâve to be defended by 
the sovereign of such troops as an act of war, or as justifled by some 
suprême necessity, which comity would require to be accepted as an 
excuse. It is true that a différent rule obtains in the case of the ships 
of war of one sovereign visiting the ports and waters of another. 
There is an implied authority among nations to tolerate this, and ex- 
tend to such visits an international comity founded on universal cus- 
tom and usage among nations. This différence results obviously 
from the différent nature of the intrusion in the one case from that 
in the other. Ships of war, from their vagrant character, constantly 
demand the hospitality of foreign waters. They were made to trav- 
erse the waters of the world, and ail nations flnd that their interests 
and security demand free ingress to and egress from the ports of 
friendly nations. The character of their opérations and activities 
differs as widely from those of an army as the sea does from the 
land. Yet, as we hâve seen, désertera from such ships in a foreign 
port, though there by the implied permission of its sovereign, cannot 
be recaptured, except in pursuance of the stipulations of a treaty. 
Nor can the rule of comity hère in question be invoked for such a 
ship's Company, or a portion thereof, when landed on foreign soil. 
The permission implied in case of the ship of war does not extend to 
the crew or ship's company when landed. When they go ashore, even 
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as an organized body, they ordinarily become subject to the local laws. 
I am of opinion, therefore, that there is no évidence, either in the 
record of this case or in the suggestion âled by the district attorney, 
that the permission of the executive, requisite to invoke the exercise 
of the comity claimed, was ever granted to the Russian government 
or its représentative in respect to this détail of men under Capt. 
Behr. 

BEADFORD, District Judge (dissenting). I dissent from the 
judgment of the court in this case on the ground that, in my opinion, 
by the principles of international comity as recognized in t; s country 
and declared by the Suprême Court Captain Behr has a right to exer- 
cise discipline over the Kussian naval force which came to this 
country in his charge, including the power to arrest and hâve custody 
of Léo Alexandroiî, the relater, as a déserter. This ground was not 
discussed or even considered by the leamed judge who decided the 
case in the court below; nor am I aware that it was presented to 
him in argument. He said: 

"The single question for décision is whether Article IX of the treaty wlth 
Bussia, concluded in December, 1832, under which the arrest was œade, jus- 
tifies the prisoner's détention." 

If the case had involved only the point on which it was decided 
below there could be little doubt as to the correctness of the décision. 
But in this court it has been presented in a new and very différent 
aspect. The record shows that the relator and the otber Russian 
sailors under command of Captain Behr came to this country as mem- 
bers of the Russian navy, under orders to form part of the crew of 
the cruiser Variag, a war vessel, then in course of construction for 
the Russian government at the ship yard of The William Oramp & 
Sons Ship & Engine Building Company in Philadelphia under a con- 
tract between that company and the Russian Ministry of Marine. 
The men composing this détail were subjects of Russia and in the 
service and pay of Russia, formed part of the military force of that 
empire, came to this country in a body under military discipline, and 
in a body entered on our soil, not as private individuals severally 
bound on business or pleasure, but for the spécifie and strictly public 
purpose of manning a cruiser about to be turned over to the Russian 
government. The broad principles which should be determinative of 
this case are stated with admirable clearness and force in The Ex- 
change V. McFaddon, 7 Cranch, 116, 3 L. Ed. 287. Chief Justice 
Marshall delivering the opinion of the court said: 

"The world being composed of distinct sovereignties, possessing equal 
rights and equal Independenee, whose mutual benefit is promoted by inter- 
course with each other, and by an interchange of those good offices which 
humanity dictâtes and its wants require, ail sovereigns hâve consented to a 
relaxation in practlce, in cases under certain peculiar circiunstances, of that 
absolute and complète jurisdiction within their respective territories which 
sovereignty confers. * * * A third case In which a sovereign is under- 
stood to cède a portion of hls territorial Jurisdiction is, where he allows the 
troops of a foreign prince to pass through his dominions. In such case, with- 
out any express déclaration walvlng jurlsdictîon over the army to which this 
right of passage has been granted, the sovereign who should attempt to ex- 
ercise it would certainly be considered as violatlng his faith. By exercising 
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It, the purpose for which the free passage was granted would be defeated, 
and a porUon of the milltary force of a forelgn Independent nation would be 
dlverted from those national objecta and dutles to whlch it was applicable, 
and would be withdrawn from the control of the sovereign whose power and 
whose safety mlght greatly dépend on retaining the exclusive command and 
disposition of this force. The grant of a free passage, therefore, Implies a 
walver of ail jurisdiction over the troops durlng their passage, and permits 
the forelgn gênerai to use that discipline, and to inflict those punishments 
which the government of his army may require. * * * When private in- 
dividuals of one nation spread themseives through another as business or 
caprice may direct, mingling Indiscriminately with the inhabitants of that 
other, or when merchant vessels enter for the purposes of trade, it would t>e 
obviously inconTenient and dangerous to society, and would subject the laws 
to continuai infraction, and the government to dégradation, if such Individuals 
or merohants did not owe temporary and local aliegiance, and were not 
amenable to the jurisdiction of the country." 

In Coleman v. Tennessee, 97 U. S. 509, 515, 24 L. Ed. 1118, the 
court, referring to the case of The Exchange as authority, said: 

"It is well settled that a foreign army permitted to march through a friend- 
ly country, or to be stationed in it, by permission of its government or sov- 
ereign, Is exempt from the civil and criminal jurisdiction of the place." 

The court quoted with approval the following passage from the 
opinion of Ohief Justice Marshall : 

"The grant of a free passage, therefore, implies a waiver of ail Jurisdiction 
over the troops during their passage, and permits the foreign gênerai to use 
that discipline and to inflict those punishmenta which the government of his 
army may require." 

So in Dow T. Johnson, 100 U. S. 158, 165, 35 L. Ed. 632, the same 
doctrine is recognized. Wheaton in his Eléments of International 
Law, pt. 2, c. 2, § 9, says: 

"A foreign army or fleet, marching through, sailing over, or stationed in 
the territory of another State, with whom the foreign sovereign to whom they 
belong is in amity, are also, in lilie manner, exempt from the civil and crim- 
inal jurisdiction of the place." 

While the terms "troops" and "army" are used in the above cita- 
tions, I hâve no reason to doubt that the rule or law of comity as 
there enunciated is equally applicable to such a military body as 
the naval détail in question. It is not disputed that comity is opera- 
tive in the case of an organized régiment of a friendly foreign power 
while on our soil by permission of the Executive of the United States, 
and that proper discipline and obédience may be enforced by those in 
command without référence to our laws, nor is it disputed that comity 
is applicable to a marine force as well as to a land force. But the 
position is taken by the learned presiding judge in his opinion in this 
case that the rule of comity respects organized bodies only; that 
Captain Behr and the men under him were not an intégral compo- 
nent of the Eussian navy, not having become part of the crew of 
the Variag; that the fact that the men were by Russian law subject 
to the Captain's control did not of itself make them, when con- 
jointly considered, a constituent unit of the Eussian navy; that the 
question whether Captain Behr's détail should be considered repré- 
sentative of the Russian navy cannot dépend merely upon the number 
composing it; that the true criterion rests upon the distinction be- 
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tween the concrète parts into which a navj is usually divided and its 
individual members, the former standing for the navy, while the latter 
do net; and that Captain Behr and his men were neither marching 
through. this country nor, in the ordinary sensé of the word, stationed 
hère. I am unable to assent to the correctness of this line of reasou- 
ing or to the conclusion deduced from it. It is, in my judgment, 
based on too technical and literal an interprétation of the lauguage 
of the authorities, and falis far short of satisfying the broad policy 
underlying that language. The men composing the Kussian détail in 
charge of Captain Belir certainly are not included in the categorj' of 
"private individuals of one nation" who "spread themselves through 
another as business or caprice may direct, mingling indiscriminately 
with the inhabitants of that other." While not completely organized 
as a crew, they nevertheless possessed organization. As before stat- 
ed, they were in the naval service of Russia and came to our soil in 
a body under military discipline for the sole purpose of manning a 
Eussian war vessel. They were a portion of the military force of a 
foreign independent nation at peace with and friendly to the United 
States. It is whoUy unimportant, in my judgment, that they had 
not actually gone aboard of the Variag as a fully organized crew, or 
whether they were or were not fully armed and equipped. Nor is it 
of any moment that they may not technically hâve been "stationed" 
on our soil, or were not technically "marching" over it. Interna- 
tional comity is not to be frittered away by such refinements. They 
were hère in the employ of their sovereign for strictly national objects 
and duties. Their orçanization and the character of their employ- 
ment clearly brought them within the principles and rules of comity 
as observed among modem civilized nations, if they were on our 
soil by the permission or consent of the Executive. Captain Behr 
and his men arrived in this country October 14, 1899. Ten days be- 
fore such arrivai the acting secretary of the Treasury wrote a letter 
of which the folio wing is a copy: 

"Treasury Department, 
No. 19,805. Office of the Secretary. 

Washington D. C. 

October 4, 1899. 
Sir:— 

Acknowledging the receipt of your letter of the 24th ultimo, No. 557, I hâve 
the honor to inform you that. in compliance with request contained therein. 
Instructions hâve been issued to the Oommissloner of Immigration at the 
port of New Yort, to admit without examination the détail of one officer and 
flfty-three regular sailors whom you state hâve been detailed to this country 
for the purpose of partially manning the émiser now under construction for 
the Russian Government at Cramp's Shipyard in Philadelphla, Pennsylvania. 
The Collector of Customs has also been advlsed that the usual head tas of 
$1.00 is not to be collected in this case. 

EespectfuUy yours, 

O. h. Spaulding, 
Acting Secretary, 

T. U. S." 

It îs évident on the face of the letter that it was intended for and 

presumably directed to some représentative of the Kussian govern- 

ment. That he was the Russian ambassador can hardly be ques- 

tioned. It appears from the record that the counsel for the respond- 

107 F.— 23 
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enta below offered thé above copy in évidence, stating tliat the origi- 
nal was from the acting Secretary of the Treasury, permitting the 
landing of the détail, and was, as he understood in the possession of 
the Russian ambassador at Washington. The ofler was objected to 
by the relator's counsel, but the copy was admitted; whereupon 
the objection was withdrawn. During the argument of the appeal 
it was stated positively by the counsel for the appellants that the 
original was addressed to the Russian ambassador at Washington, 
ïhis statement in open court, while net expressly acquiesced in by 
the counsel for the appellee, was not denied, and the argument pro- 
ceeded, and the case was heard on the assumption that the Russian 
ambassador was the récipient of the letter. Under the circumstances 
this court, in my opinion, must treat the above copy as the copy of a 
letter addressed to and received by the Russian ambassador. Hère, 
then, is a written communication made by the secretary of the Treas- 
ury, one of the branches of the executive department of the govern- 
ment, directly to the immédiate représentative of Russian sovereignty 
on our soil. This letter on its face shows several important facts, 
namely, (1) that it was written in reply to a letter of the Russian am- 
bassador of September 24, 1899; (2) that the instructions issued to 
the commissioner of immigration to admit the détail without exam- 
ination, and to the collecter of customs not to collect head tax, were 
"in compliance with request contained therein," that is to say, a re- 
quest contained in the letter of the Russian ambassador ; (3) that the 
Russian ambassador had stated that the détail of one ofiQcer and fifty- 
three regular sailors had been "detailed to this country for the pur- 
pose of partially manning the croiser now under construction for the 
Russian government at Cramp's Shipyard in Philadelphia, Pennsyl- 
vania" ; and (4) that, whatever may hâve been the reason for not in- 
sisting upon examination or collection of head tax, the détail was 
to be admitted into the United States "in compliance with request" 
of the Russian ambassador. Assuming for tiie présent that the 
action of the secretary of the Treasury in thus dealing with the 
Russian ambassador must be taken as the act of the Executive the 
Russian government had just cause to expect that its naval détail 
would be accorded the privilèges and immunities incident to the ob- 
servance of the comity due between independent but friendly nations, 
without which it might well be questioned whether that government 
would hâve allowed the entry of the détail upon our soil at ail. 
There was a request by Russia through her ambassador, and permis- 
sion and consent on the part of the executive department of the 
United States, that the détail should be admitted to our teiTitory for 
the speciiic purpose of manning a Russian war ves&el. I wholly fail 
to perceive any force in the suggestion that while the letter of the sec- 
retary of the Treasury contemplated a dispensation of the usual ex- 
amination and of the collection of head tax, it did not contain a per- 
mission that the détail should be admitted into the United States. 
Instructions to admit with or without examination or collection of 
head tax are still instructions to admit. The contention that consent 
was not given for the admission of the naval détail qua military force 
is, in my opinion, equally untenable. The permission contained in the 
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letter was, not to admit "private individiials of one nation" to "spread 
themselves through anotlier as business or caprice may direct," but 
to admit "the détail of one oflBcer and flfty-three regular sailors" wlio 
had been "detailed to this country for the purpose of partially man- 
ning the cruiser now under construction for the Russian Government 
at Cramp's Shipyard in Philadelphia, Pennsylvania." Hère is an ex- 
press consent to the admission upon our soil of a military force qua 
military force, and in no other character or capacity. It was a naval 
détail under the command of a naval offlcer, and the sole purpose 
of its admission appears on the face of the letter to hâve been purely 
military, namely, the manning of a Russian war vessel. The conten- 
tion under discussion seems to involve the assumption that as a pre- 
requisite to the opération of comity the permission granted to a mili- 
tary force of a friendly foreign power to enter or remain upon our 
soil qua military force, must be coupled with an enumeration of the 
privilèges and immunities to be accorded to such force while hère. 
But such an assumption is unfounded. While such a spécification or 
enumeration may properly be the subject of convention between 
sovereign powers, it is well settled that, in the absence of such con- 
vention, the admission upon our soil of a military force qua military 
force carries vpith it by implication the same right on the part of the 
commander to enforce discipline and compel obédience as exists in 
the country to which it belongs, in so far as its exercise is not preju- 
dicial to us. And this right continues until terminated by an act of 
sovereignty on the part of the United States. In the case of The 
Exchange, supra, Chief Justice Marshall, speaking of the passage 
through a sovereign's dominions of the troops of a foreign prince by 
the allowance or permission of the former, said: 

"In such case, without any express déclaration waivlng Jnrisdictlon over 
the army to which this right of passage has been granted, the sovereign who 
should attempt to exercise It would certainly be considered as violating his 
faith. » • * The grant of a free passage, therefore, implies a waiver of 
ail jurisdiction over the troops durlng their passage, and permits the foreign 
gênerai to use that discipline, and to Inflict those punishments which the 
govemment of his anny may require." 

The consent given by the executive department to the entry of the 
Russian détail for the purpose of manning the Variag by necessary 
implication involved consent that the détail should in that character 
remain on our soil, and hâve a "right of passage" over our soil, for 
that purpose. Good faith between friendly nations as well as the 
obvions sensé of the communication répudiâtes any other interpréta- 
tion. The idea that the consent given was restricted to the mère ad- 
mission of the détail upon our soil, and that it was intended that 
immediately thereafter that body should lose its cohesive power and 
discipline as part of the military force of Russia, is inadmissible. If 
the consent given by the Treasury department is to be taken as the 
act of the Executive, international comity requires the récognition 
of a right on the part of Captain Behr as commander of the détail 
to exercise military discipline, which, of course, includes the usual 
and indispensable power, possessed by commanders of military 
forces, to arrest and hâve custody of a déserter. The Executive 
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speaks and acts through the heads of the several departments in re- 
lation to subjects pertaining to their respective duties, and tlieir 
action with respect to such. subjects is presumed to hâve been taken 
with the approval and by direction of the Executive. Wilcox v. 
Jackson, 13 Pet. 498, 513, 10 L. Ed. 204; U. S. v. Eliason, 16 Pet. 
291, 302, 10 L. Ed. 968; The Confiscation Cases, 20 Wall. 92, 109, 
22 L. Ed. 320; U. S. v. Farden, 99 U. S. 10, 19, 25 L. Ed. 267; Wolsey 
V. Chapman, 101 U. S. 755, 769, 25 L. Ed. 915; Runlde v. U. S., 
122 U. S. 543, 557, 7 Sup. Ct. 1141, 30 L. Ed. 1107. The State de- 
partment is the executive branch of the government which is charged 
with our foreign relations, and the secretary of State as the head 
of that department is the usual channel of communication with for- 
eign powers. But I am not aware that either he or that depart- 
ment is the only channel through which such communication can 
be made. Certainly the Executive bas power to communicate with 
a foreign ambassador through the Treasury department touching 
matters in which the foreign sovereign is interested which are within 
the scope of the functions of that department. And if the secre- 
tary of the Treasury deal with a foreign ambassador touching such 
matters, it must be presumed, in the absence of évidence to the 
contrary, that such dealing is had by direction and with the approval 
of the Executive. Especially is this true where without such au- 
thorization, gênerai or spécifie, the action of that department would 
involve a breach of law. It is unreasonable that the exercise of com- 
ity should be made to dépend in a case like this upon such f ormali- 
ties as would naturally and properly attend the granting of per- 
mission by the government of the United States to a fully organized 
and equipped foreign army to traverse our territory. The law re- 
gards substance rather than form. The comity which should be 
observed between the United States and Russia as friendly nations 
at peace with each other should not be brushed aside on account of 
the absence of formalities, which in this case would hâve been unes- 
sential and uncallèd for, if not ont of place. Russia contracted with 
an American company for the building on American soil of a war 
vessel for the Russian government, and sent Captain Behr and his 
men to form part of her crew. At the request of the Russian am- 
bassador the détail was admitted without examination or payment 
of head tax. Both of thèse matters were properly within the cog- 
nizance of the Treasury department, and the action of the secretary 
of the Treasury in so admitting the détail should be taken as the 
act of the Executive. But if it be assumed that the secretary of the 
Treasury was without authority to admit the Russian détail to our 
soil as a military force, and further, that the letter of October 4, 
1899, was not addressed to or received by the Russian ambassador, 
how would the case stand? I cannot perceive any différence in prin- 
ciple, so far as the obligation to observe comity toward a friendly 
foreign nation is concerned, between a case where a portion of its 
military force has entered the United States with the permission of 
the Executive, and a case where a portion of the military force of such 
foreign nation, having entered the United States without the permis- 
sion of the Executive, subsequently remains on our soil with such 
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permission. In either case the same line of reasoning is applicable. 
Chief Justice Marshall, in The Exchange, supra, said: 

"We hâve seen that a license to pass through a territory Implies Immuni- 
tles not expressed, and it is material to inquire why ttie license itself may 
not be presumed? It is obvions that the passage of an army through a foT- 
eign territory vcill probably be at ail times inconvénient and injurions, and 
would often be imminently dangerous to the sovereign through whose do- 
minion it passed. Such a practice would break down some of the most dé- 
cisive distinctions between peace and war, and wonld reduce a nation to the 
necessity of resisting by war, an act not absolutely hostile in its character, or 
of exposing itself to the stratagems and frauds of a povFer whose integrity 
might be donbted, and who might enter the eountry under deceitful pretexts. 
It is for reasons like thèse that the gênerai license to foreigners to enter the 
dominions of a friendly power is never understood to extend to a military 
force; and an army marchlng into the dominions of another sovereign, may 
justly be considered as committing an act of hostility; and, if not opposed by 
force, acquires no privilège by its irregular and improper conduct It may, 
however, well be questioned whether any other than the sovereign power of 
the State be capable of deciding that such military commander is without a 
license." 

It may seriously be doubted whether a détail of the Russian navy 
consisting of an officer and âfty-three subordinates, peaceably en- 
tering this eountry for the purpose of manning a Russian war ves- 
sel constructed on our soil by an American company under a con- 
tract with the Russian government, can justly be considered on the 
same footing as "an army marching into the dominions of another 
sovereign," in the sensé in which those words were employed in the 
above quoted clause. If, however, it be conceded that such détail 
should be so considered, there is no évidence whatsoever that the 
Executive, or any other branch of government of the United States, 
has decided that such détail entered this eountry or has remained 
hère without proper license or permission. Wholly aside from the 
correspondence with the Russian ambassador, the record shows the 
military character of the détail and the purpose for which it came 
to and remained on our soil, and the United States has not in any 
manner questioned the authority and right of that détail to con- 
tinue hère in that character for the accomplishment of the purpose 
for which it came. On the contrary the government has clearly rec- 
ognized such right and authority. By leave of this court the United 
States attorney for the eastern district of Pennsylvania at the hear- 
ing filed the following suggestion: 

"The Keeper of the Philadelphia County Prison and Captain Vladimir Behr, 
Master of the Russian Cruiser Variag, 

Appellants, 

The United States of America ex rel. I^eo Alexandroff, 

Appellee. 

United States Circuit Court of Appeals, Third Circuit. 

September Term, 1900. 

And now, to wlt, this First day of October, A. D. 1900, cornes James B. 
Holland, Bsquire, United States Attorney for the Eastern District of Penn- 
sylvania, at the Instance of the Executive Department of the Government of 
the United States, and files of record a suggestion as foUows: 

Inasmuch as it appears by the record in the above entitled cause, that Léo 
Alexandroff, the relator, Is a subject and citizen of the Empire of Russia and 
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earolled in the naval service of his eountry as an assistant ptiysîcian; that he 
came to the United States, together wltli fifty-two otlier men, under tlie 
charge of an officer of the Rnssian Impérial Marine, detailed for the purpose 
of manning the Oruiser Variag, a vessel under construction for the Eussian 
Government by the William Oramp Ship and Engine Building Company of 
Philadelphia; that prier to the arrivai of the said officer and men and in pur- 
suance of correspondence with the Russian Ambassador, instructions were 
issued by the Secretary of the Treasury at Washington to the Commissioner 
of Immigration at New Yorli, admitting the said offlcer and his subordinates 
for the purpose of partially manning the Cruiser, and inasmuch as the said 
Léo Alexandroiï remained in the Russian Naval Service after his arrivai in 
the United States until April 20th, 1900, v^hen he deserted, lived a wee^ in 
Philadelphia and then went to New York, where he was apprehended by 
Captain Vladimir Behr, Master of the Variag, brought to Philadelphia and 
confined in the County Prison for safe keeping, and inasmuch as his period 
of enlistment in the Russian Impérial service was for six years from 1896, 
and, in pursuance of said enlistment, he left Russia for America, knowing he 
was to become one of the crew of the newly constructed cruiser and for that 
purpose alone and upon his arrivai hère and until he deserted, lived with the 
other members of his company, was supported by the Russian Government, 
and received wages for his services as a member of her crew, and inasmuch 
as it further appears by the record in the above entitled cause, that the said 
cruiser Variag was buiit under written contract between the Russian Gov- 
ernment and the Oramp company, whlch provided among other things, as réf- 
érence to the said record will more fuUy and at large appear, that the said 
vessel and ail materials entering into her or intended for her construction 
should become and be the exclusive property of the Russian Ministry of 
Marine, and inasmuch, further, as there exists between the United States 
of America and his Majesty, the Bmperor of Russia, a state of peace and 
amity, and inasmuch as it does not appear but that the said offlcer having in 
charge the relater and the other sailors he brought to this eountry has con- 
formed in ail things to the law of nations and the laws of the United States 
and his authoiity over and custody and control of the said relator should not 
be interfered with directly or Indirectly by the Government of the United 
States or by any of the courts created in pursuance thereof, It Is 

Respectfully Suggested 

To the Honorable, the Judges of the Circuit Court of Appeals, for the Third 
Circuit, that Léo AlexandrofE, the relator, should be remanded to the custody 
of the keeper of the County Prison at Philadelphia, to await the orders of 
Captain Vladimir Behr, the Master of said Cruiser Variag. 

James B. Holland, 
United States Attorney." 

This suggestion, made by executive authority, while informai in 
some respects, not only is a direct récognition and ratification by 
the Executive of the action of the secretary of the Treasury in ad- 
mitting Captain Behr and his command to our soil, but discloses 
in an unmistakable manner that the attitude of the government 
toward that détail is and has been one of international comity. It 
is not susceptible of any other construction. Further than this, it 
is a request by the Executive, addressed to this court, that the re- 
lator, who is now within its control, be remanded to the custody of 
the keeper of the prison to await the orders of Captain Behr, on 
the ground that, in view of the existence of a state of peace and 
amity between the United States and Russia, Captain Behr's "au- 
thority over and control of the said relator should not be interfered 
with directly or indirectly by the government of the United States 
or by any oJE the courts." I do not deem it of any moment that the 
suggestion refera to facts as appearing by the record instead of in- 
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dependently averring such facts. This at most could constitute only 
a formai defect. If the record discloses facts sufflcient to warrant 
the observance by the Executive of comity tov^ard Kussia with re- 
spect to Captain Behr and his command it is ail that was necessary. 
Facts appearing by the record are quite as potent as facts independ- 
ently asserted in a suggestion, if référence be made to the record as 
disclosing them. That the facts referred to in the suggestion and 
which appear by the record are sufficient I hâve no reason to doubt. 
The attitude of the executive department toward the Russian dé- 
tail must be regarded as the resuit of an executive décision, political 
in its character, which should be respected by ail courts. To hoJ'l 
that Captain Behr has no right to the custody of the relator as a 
déserter from the military force under his command is, in my judg- 
ment, not only to ignore the obligations of international comity, 
but to thwart the executive will as declared to this court in a mat- 
ter properly of executive détermination. Captain Behr having, as 
matter of military discipline, the right summarily to arrest and con- 
fine the relator as a déserter, misconceived his remedy, erroneously 
supposing that the facts brought the case within the provisions of 
Article IX of the treaty of December, 1832, between the United 
States and Russia. But, although the commitment of the relator 
to prison in the proceedings taken was not justifled by the facts, 
the court below was not, nor is this court, obliged to discharge him. 
By virtue of section 761 of the revised statutes the court has au- 
thority to dispose of him "as law and justice require." 

In Nishimura Ekiu v. U. S., 142 U. S. 651, 662, 12 Sup. Ct. 336, 
35 L. Ed. 1146, Mr. Justice Gray in delivering the opinion of the 
court said: 

"A writ of habeas corpus Is not like an action to recover damages for an 
unlawful arrest or commitment, but its object is to ascertain whether tbe 
prisoner can lawfully be detained in custody; and if sufflcient ground for his 
détention by tlie government is shown, he is not to be discharged for defects 
in the original arrest or commitment." 

The intent of section 761 is that the party seeking a discharge 
through habeas corpus proceedings should be disposed of as law and 
justice at the time of such disposition shall require. lasigi v. Van 
de Carr, 166 U. S. 391, 17 Sup. Ct. 595, 41 L. Ed. 1045. I cannot as- 
sent to the proposition advanced in the opinion of the learned pre- 
siding judge that the question hère presented relates to the right of 
an officer of a foreign navy to require the assistance of the courts 
of this country for the recapture of a déserter. Captain Behr is 
not the actor in this case. On the contrary the relator has proceeded 
against Captain Behr and the keeper of the county prison. The 
former was committed by a United States Commissioner to the cus- 
tody of the keeper of the prison, to be held subject to the order of 
the Russian vice-consul at Philadelphia or of Captain Behr, master 
of the Variag. The relator in his pétition for a writ of habeas cor- 
pus prayed that the writ might be directed to the keeper of the 
prison and to Captain Behr, and the writ was so directed. Although 
the commitment was illégal, the relator was in fact held by the 
keeper of the prison subject to the order of Captain Behr, and it was 
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in the power of the latter at any time before the flling of the péti- 
tion for the writ of habeas corpus to take bodily possession of the 
relator. While the lieeper of the prison may not legally hâve been 
the agent of Captain Behr, yet bis possession of the relator was po- 
tentially a possession by Captain Behr, and the writ of habeas cor- 
pus had for its object the termination of the actual control possessed 
by Captain Behr over the relator. Having reached the conclusion 
that Captain Behr, by the law of coruity, bas from the time of the 
relator's désertion been and now is justly entitled to the posses- 
sion of the relator's person, I am of the opinion that the judgment 
of the court below should be reversed, with directions to remand 
the relator to the custody of the keeper of the prison, to be by him 
delivered to Captain Behr or, on his order, to the Eussian vice-consul 
at Philadelphie 



PPEIFFER et al. y. WILDE et al, 

(Circuit Court of Appeals, Third Circuit February 27, 1901.) 

No. 32. 

Unfaik Compétition — Prbliminaby Injunction — keview of Oedeb Denting. 
To authorize the granting of a prelimlnary Injunction against unfair 
compétition by Imitation of packages, tbe right should be clear; and 
where It was not sbown In support of the motion that any purchaser had 
ever in faet been decelved, and the question whether the similarlty com- 
plained of was such as was likely to decelve ordinary purchasers could 
not be determined with certainty on the évidence adduced, the discrétion 
of the trial court, exercised In denylng the motion, wlE not be Interfered 
with by the appellate court.* 

Appeal from the Circuit Court of the United States for the East- 
ern District of Pennsylvania. 

Hector T. Fenton, for appellants. 
E. Hayward Pairbanks, for appellees. 

Before aEAY, Circuit Judge, and BEADFORD and McPHEESON, 
District Judges. 

GrEAY, Circuit Judge. This is an appeal from the order of the 
circuit court of the United States for the Eastern district of Penn- 
sylvania denying a motion for preliminary injunction. 102 Fed. 
658. The bill filed in this case states that the complainants are 
citizens of the empire of Germany, and résidents therein, and that 
the défendants are citizens of the state of Pennsylvania; that com- 
plainants are engagea in the manufacture of a wholesome essence 
for coiîee, used for purposes of giving additional flavor to cofEee 
and making it more palatable; tiiat by an agent they and their 
predecessors had been dealing in and selling the said coffee essence 
in the city of Philadelphia since September, 1891. The complain- 
ants then proceed to describe their mode of putting up the said 

itJnfair compétition in trade, see notes to Scheuer v. MuUer, 20 G. G, A. 
165; Lare v, Harper & Bros., 30 C. C. A. 376. 
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essence in tin boxes of a nniform height and diameter, and the 
peculiar markings on the tins and labels. They aver that on Sep- 
tember 15, 1891, in order to protect themselves, they caused a por- 
tion of the said label to be registered, according to law, in the pat- 
ent oflQce of the United States, and that neither in 1891 nor at any 
time prior thereto did there exist any article, sold in any part of 
the United States, or in any part of the world, as complainants are 
informed and believe, which was distinguished by wrappers, pack- 
ages, or by the manner of putting up the same resembling, or which 
could by any possibility be confused in gênerai appearance or style 
with, the articles so put up for sale by complainants. The bill char- 
ges that the défendants, well knowing, etc., and fraudulently de- 
signing to procure custom and trade of persons desirous of pur- 
chasing and using the coflfee essence sold by complainants through- 
out the United States, and to deceive such persons and the public, 
and relying upon the wide réputation and advertisement of the es- 
sence sold by complainants, and known as "Pfeifler & Diller Kaffee 
Essenz," hâve manufactured and put upon the market another es- 
sence designed to be used for the same purposes, but put up in the 
same way, in imitation of the package, trade-mark, and label of 
the said "Pfeiffer & Diller Kaffee Essenz," and hâve sold large 
quantities of the said essence, put up in the manner aforesaid, with 
the intention and design that persons should believe they were buy- 
ing and using the essence manufactured and sold by complainants. 
The other averments of the bill are that the said essence of de- 
fendants was calculated to deceive, and intended so to do, and that 
the défendants sold and intended to sell said préparation at a less 
priée than that established by complainants. The prayers of the 
bill are for injunctions, preliminary and perpétuai, to prevent the 
selling, etc., by the défendants, of any packages of the essence so 
marked and wrapped in alleged imitation of complainants' article, 
in violation of the trade-mark, and from unfair compétition. At 
the hearing of the motion for a preliminary injunction numerous 
alïïdavits were flied by complainants and défendants, and the mo- 
tion argued before his honor, Judge Dallas, in the court below. The 
argument was conflned to the prayer against unfair compétition, 
the counsel for complainants not pressing the prayer for relief 
against the infringement of the trade-mark, except so far as it ap- 
pears on the lid of the box. The learned judge of that court filed 
an opinion denying the motion, as follows: 

"In suits to restrain infringement of trade-mark and unfair compétition in 
trade the décisions of tbe courts in othier cases are not, generally, very help- 
fnl. Tlie piinciples of law involved in suits are -well settled, and the only 
(lifficulty nsually is to properly apply those prineiples to the particular faets; 
and thèse, of course, are never precisely the same in any two cases. But the 
question prosented by the présent eontroversy arises upon facts so nearly 
identical with those of a case decided by the circuit court of appeals for this cir- 
cuit less than two years ago that I f eel constrained to accept the décision then 
made as now controlling. I refer to Van Camn Packing Co. v. Cruikshanks 
Bros. Co., 33 C. O. A. 280, 90 Fed. 814. I participated in that judgment, but, 
speaking for myself only, I may say that I regarded it as being very close 
to the line. Yet that judgment is binding upon this court, and, as I hâve 
said, seems to me to be determinative of the motion under considération. The 
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essentlal resemblance of that case to thls one appears even more clearly when 
the record, as well as the report of the former, is examlned. I substantially 
quote a portion of the court's opinion in Van Camp Packiïig Co. y. Gruik 
slianlis Bros. Co., when I say of the présent case that the défendants' use 
of boxes similar to the plaintiflfs', without more, could not be complained of. 
It is a common way of packlng varions articles of merchandise; and, even If 
the plaintiffs were the flrst to apply It to pacliing 'coffee essence,' tliey hâve 
iiot thereby obtained a monopoly of its use for that purpose. The boxes and 
their marlîings are readily distinguishable from the plaintiffs' by intelligent 
persons; and with care ordinary purchasers would probably distinguish them. 
The question, however, is, do they bear such similarity as is liliely to impose 
on ordinary purchasers, exercising such care only as is commonly used in 
purchasing such articles? This question cannot be answered with certainty 
or safety from the évidence before me. There is no proof that any one bas 
been so misled. In this state of uncertalnty, a preliminary injunetion should 
not be awarded. To justify a preliminary injunetion, the plaintiffs' case must 
be clear In aU respects. See Lare v. Harper & Bros., 30 0. C. A. 373, 86 Fed. 
481. In Centaur Co. v. Hughes Bros.' Mfg. Co., 34 C. C. A. 127, 91 Fed. 901, 
the court below refused a preliminary injunetion, and the judgment reversing 
its decree was that of a divided court. Franck v. Frank Ohickory Co. (C. C.) 
95 Fed. 818, was not decided upon a motion for a preliminary Injunetion, but 
on final hearing; and it was 'manifest from the undisputed testimony that 
thé défendants entered the field with the imitation whlch was both calculated 
to and did decelve purchasers,' etc. The plaintiffs' motion for a preliminary 
injunetion is denied." 

A careful reading and considération of the bill and affidavits of 
complainants and the counter affidavits of défendants has failed to 
furnish this court with satisfactory grounds upon which to criticise 
or reverse the judgment of the court below. We cannot say that 
the necessity for a preliminary injunetion is pressing, or that the 
right is clear, or that the apprehended in jury is grievous. It ap- 
pears by the évidence that the défendants hâve a large established 
business, and that their article has gone largely into the market. 
It is not apparent that the injury resulting to défendants in case 
a preliminary injunetion was granted would be less than that re- 
sulting to the complainants in case of its being refused. It is es- 
pecially noteworthy that, though several affiants on the part of the 
complainants below state that the packages of défendants below 
were capable of deceiving those who purchased them from their 
similarity to those of complainants below, yet none of them déclare 
or show that any one had actually been deceived or misled by the 
markings on the same. Appellate courts are reluctant to interfère 
with the discrétion exercised by a court below in the granting or 
déniai of a preliminary injunetion, unless strong reasons are pre- 
sented for their doing so. Such reasons are lacking in this case, 
and we approve the grounds upon which the court below denied 
complainants' motion. The order of the court below is hereby af- 
firmed. 
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liA REPUBLIQUE FBANCAISB et al. v. SARATOGA VICHT SPRINGS C30. 

(Circuit Court of Appeals, Second Circuit April 9, 1901.) 

No. 29. 

Trade-Names— Infbingembnt — Injunction— "Vichy" Minéral Wateb. 

The name "Vichy," a geographieal name applied to minerai waters by 
the owners of springs lu the commune of Vichy, France, to designate the 
locallty of origin, and indlcate the gênerai characteristlcs of their waters, 
long favorably known to the trade, was very prominently displayed on 
labels on bottles purporting to contain "Saratoga Vichy Water," the 
"Saratoga" over It belng in far less conspicuous type, so that, if the 
bottles stood on a table or shelf, the word "Vichy" was the marked and 
prominent object of sight, but otherwise purchasers would not mistake 
it for the French article. Seltt, that its efCect was to represent to pur- 
chasers unaecustomed to the article that the water in such bottles came 
from the French welIs, and that the use of the name In such form 
should be enjolned.i 
Wallace, J., dlssentlng. 

Appeal from the Circuit Court of the United States for the Noi-th- 
ern District of New York. 

Charles B. Hubbell and Arcbibald Cox, for appellants. 
Edgar T. Brackett, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, CSrcuit Judges. 

SHIPMAN, Circuit Judge. This is an appeal from a decree of 
the circuit court for the Northern district of New York, wMch dis- 
missed the complainants' bUl in equity to restrain the use of the 
word "Vichy" upon the defendant's bottles containing the water of 
the spring known as the "Saratoga Vichy Spring," and for other re- 
lief, upon the ground that the defendant's labels and advertise- 
ments improperly and unfairly misled purchasers to believe that they 
were buying the complainants' article, and unfairly interfered witb 
their exclusive right to the use of the word "Vichy." 99 Fed. 733. 
The facts in regard to the title of the complainants to the spring 
at Vichy, and to the labels upon the bottles in which it is exported 
to this country, and the extent of its business in the United States 
were stated in the opinion of this court in the case of the same 
complainants against Schultz, 42 C. C. A. 233, 102 Fed. 154, and 
are as follows: 

"The existence In the commune of Vichy, In France, of numerous minerai 
springs, which hâve long produced water of high médicinal value, is well 
known. The water began to be sold as early as 1716, and became popularly 
known a^ 'Vichy' or 'Vichy Water.' The republic of Fi:ance is the owner of 
nearly ail thèse springs, and by the terms of acts passed in 1853 and 1864 
La Compa;gnie Fermière de l'Etablissement Thermal de Vichy, hereinafter 
called the 'Company,' obtalned the concession of the springs owned by the 
State for terms of years which hâve not yet explred. This company bottles 
at Vichy and sells in France and in other eountrles the waters of which It is 
the lessee, under labels which are Its property, and of which the characteristic 
marks consist in the name 'Vichy' and the name of the particular spring, and 
a wood-cut vignette showing the 'Thermal Establishment.' In 1853 it began 

iMisleading or false labels, see note to Raymond t. Royal Bakine Powder 
Co., 29 C. G. A. 250. 
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to export Its water to this country, and In 1898 Us shipments to tlils country 
•were about 300,000 bottles. In 1896 its entire shipments amounted to nearly 
10,000,000 bottles. The natural waters are exported in their original condi- 
tion, and are not artiflcially charged with gas." 

The township of Saratoga Springs bas long been known as abun- 
dant in minerai springs, tbe waters of which are distinguisbed by 
différent names, and in March, 1872, the geyser or spouting spring 
of the défendant was discovered in that town. The water is alka- 
line, is regarded by médical men as a valuable minerai water, and 
has been recommended extensively by the défendant as having a 
wonderful similarity to the Vichy waters of France. The water 
was bottled and sold in 1873, and thereafter until 1876, by the 
owners of the spring, when the défendant, under the name of the 
Saratoga Vichy Spring Company, became the owner, and has since 
sold the water extensively under the name of Saratoga Vichy Wa- 
ter, or Natural Saratoga Vichy Water. The bottles, circulars, and 
advertisements hâve invariably used the words "Saratoga Vichy." 
The water is highly charged with natural carbonic acid gas, and is 
bottled under a high pressure of that gas. The water of the com- 
plainants is a still water. It was stipulated that the testimony 
in the Schultz Case could be used in this case by either party, and 
from that testimony it appears that the manufacture of artificial 
sparkling water, compounded after the analysis of Vichy water, 
has been extensively carried on in this country since 1862 under 
représentations of its artificial character; that it was understood 
by intelligent purchasers to be artificial; and, as one was a spark- 
ling and the other a still water, there was no confusion in the 
public mind as to the identity of the two articles, and the manu- 
factured Vichy became an article distinct from the still water of 
the natural spring. The bottles and labels of the complainants and 
the défendant hâve been very unlike each other in gênerai appear- 
ance and character, and one could not be mistaken for the other 
by any person who had an acquaintance with either. Until 1896 
the words "Saratoga" and "Vichy" upon the labels were substan- 
tially in the same style and size of type, and the name "Saratoga" 
was as prominently displayed as the name "Vichy." In 1896 a 
neck label of white paper, printed in black and red letters, was 
added by the défendant to its other labels. The word "Vichy" is 
very prominently displayed, and the "Saratoga" over it is in far 
less conspicuous type; so that, if the bottle stands upon a table or 
a shelf, the word "Vichy" is the one which is the marked and promi- 
nent object of sight. Like the manufactured water, the Saratoga 
water is understood by consumera to be sparkling, and to hâve in 
that respect a character distinct from the still natural Vichy. It 
does not appear that the complainants expressed dissatisfaction with 
the acts of the défendant until the time of the commencement of 
this suit. So long as the défendant conflned itself rigidly to the 
universally conspicuous déclaration upon its labels and bottles and 
in its advertisements that the contents of the bottles were Saratoga 
Vichy Water, it did not violate the rights of the complainants, be- 
cause Saratoga Vichy and the Vichy of France are well understood 
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to be différent articles, in that one is a sparlding and the other is 
a still water. They are used differently, and, when used, no person 
could mistake one for the other. In tiiis respect both tlie natural 
water of Saratoga and the manufactured water of Schultz resemble 
each other, and accordingly our décision in the Schultz Case inti- 
mated very strongly that, after the altération by Schultz of his la- 
bels, subséquent to the commencement of the suit, so as to assert 
that his article was artificial Vichy manufactured by himself, he 
was not open to the charge of unfair compétition. Until 1896 the 
defendant's bottles uniformly and without disguise declared that 
the contents were Saratoga Vichy Water, and thus proclaimed the 
différence between two well-known articles ; but in the label of 1896 
the défendant unfairly disregarded the previously acquired right of 
the complainants to the use of the word when applied to the product 
of their wells. The effect of the label is to represent to the pur- 
chaser not accustomed to the article that it is Vichy water, and 
"Vichy" properly signifies water from the French wells. It is, in 
fact, an untruthful label, employed for an objectionable purpose. 
It is true that a mère geographical name, without attending facts 
which hâve caused the name to become signiflcant of a particular 
manufacture and to identify the manufacture as the product of a 
jparticular person, is not the subject of a trade-mark. The distinc- 
tion, however, between mère names of a locality and the secondary 
signification of names which identify an article with its manu- 
facturer or producer, and which tell the public that an article so 
produced is of singular excellence, with the resuit that the use of 
the name by a nonresident producer is unfair to the competitor and 
fraudulent to the public, has been long recognized. Elgin Nat. 
Watch Co. V. minois Watch-Case Co., 179 U. S. 665, 21 Sup. Ct. 

270, 45 L. Ed. . The décision in Canal Co. v. Clark, 13 Wall. 

311, 20 L. Ed. 581, referred only to a déniai of the exclusive right 
of a résident of a district of country to the application of its name 
to a well-known article of commerce, — in that instance coal, — so 
"as to prevent others inhabiting the district or dealing in similar 
articles coming from the district from truthfully using the same 
désignation." The décisions are abundant that where the name of 
a district of country has been used by an inhabitant of that district 
to identify his product, and has become signiflcant of the success 
and a déclaration of the superiority of the product, a nonresident 
manufacturer cannot properly use the name to deceive the public 
and fraudulently obtain the good will which belongs to his com- 
petitor. Thus a watchmaker of some other town than Waltham. 
cannot properly call the articles which he produces "Waltham 
Watches." The opinion in Flour Mills Co. v. Eagle, 30 C. C. A. 
386, 86 Fed. 608, which exhaustively collâtes the authorities upon 
the subject, among which Thompson v. Montgomery, 41 Ch. Div. 
35., and Wotherspoon v. Currie, L. R. 5 H. L. 508, are important, 
States as the resuit of the décisions the distinction which has been 
referred to as follows: 

"The distinction, both In the EngUsh and American cases, Is between those 
where a geographical name has been adopted and clalmed as a trade-mark 
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proper aad those where, as In the case at bar, It has been adopted first as 
merely ladicatîng the place of manufacture, and afterwards, in course of tlme, 
has become a well-known sign and synonym for superior excellence. In the 
Jatter elass of cases persons residing at other places wlU not be permitted 
to use the geographical name so adopted as a brand or label for similar goods 
for the mère purpose by fraud and false représentation of appropriating the 
good will and business ■which long-continued Industry and skill and a generous 
use of capital has rightfully built np." 

Tlie label of 1896 cornes within the spirit of this prohibition, 
for it untruthfully tends to mislead the unwary purchaser, and to 
gain the réputation which the Vichy natural springs hâve acquired. 

The défendant should be enjoined against the use of this neck 
label, or of anj other label in which the place of the origin of its 
water is not as plainly and prominently made known as the fact 
that it is named Vichy. Let the decree of the circuit court be re- 
versed, with costs of this court, and the case be remanded to the 
circuit court, with instructions to enter a decree in accordance with 
the principles herein expressed, and for an accounting of damages 
from the use of neck label of 1896, with costs of the circuit court- 

WALLACE, Circuit Judge. I dissent from the opinion of the 
court, because, as I yiew the facts, the case does not disclose any 
attempt on the part of the défendant to represent its minerai water 
to purchasers as the French Vichy. In its adrertisements the de- 
fendant has studiously presented its water to the public as a prod- 
uct of its spring at Saratoga; and the labels and dress upon its 
bottles not only hâve never borne any similitude to those upon the 
bottles of the complainants, but hâve always distinguished it as 
Saratoga Vichy Water so plainly that misapprehension by purchas- 
ers was impossible. The word "Saratoga" is the valuable part of 
the descriptive name, because the reputed therapeutic virtues of 
Saratoga waters hâve rendered them the most iwpular minerai waters 
known in the markets where the defendant's water is oflEered for 
sale, and no sane man having the right to sell his minerai water 
as a Saratoga water would be tempted to suppress that part of the 
name, or sell it by any name which would dénote a différent origin. 
Ail the Saratoga waters are bottled and sold by distinctive names, 
such as "Saratoga Congress Water," "Saratoga Hathorn Water," 
etc., and the défendant, in naming its water "Saratoga Vichy," did 
so merely to distinguish it from the other Saratoga waters, and se- 
lected "Vichy" as its distinctive name because its alkalinity assimi- 
lated it more nearly to the French Vichy. The label which has 
met with animadversion in the opinion of the court is one used on 
the neck of the bottles. It is a fancy label, having a white back- 
ground, and printed upon it in red and black letters are the words 
"Saratoga Vichy." The word "Saratoga" is above the word "Vichy," 
but included between its extended V and Y. It is true that it is 
in smaller letters, but the letters are an eighth of an inch in height 
and breadth. Although not so conspicuous as the word "Vichy," 
it is so prominent that it is almost inconceivable that it would not 
be otserved across a counter. If this were the only label on the 
bottle, there would be eolor for the theory that it might mislead 
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easual purchasers; but just below it is another label, covering nearly 
half the surface of the bottle, upon wîiich are printed in letters 
three-fourths of an inch in length and breadth tlie words "Saratoga 
Vichy Water." 

The decree which is authorized by the opinion will not be of the 
slightest practical beneflt to the complainants, and will hâve no 
effect except to subject the défendant to expense, for I cannot be- 
lieve that any person ever has been misled, or ever can be misled, 
by the use of the neck label, as the défendant has always used it, 
in conjunction with the body label. 

T agrée with the conclusion of the court below that the bill should 
be dismissed. 



WELSBACH LIGHT CO. V. ADAM et al. 

(Circuit Court, W. D. New Yorli. Marcli 21, 1901.) 

No. 112. 

Trade Marks— Infringement — Preliminary Injunction. 

Tlie registered trade-marli "Yusea" having been applied, under various 
pronundations incidental to its use, such as "Why use a," and "Yuse a," 
etc., to the manufacture and sale of an incandescent gas mantle, but 
commonly pronounced by the trade In gênerai in referring to the mantle 
as though spelt "You see a," the owner Is entitled to a preliminary in- 
junction against the use of the earlier conceived but subsequently regis- 
tered trade-mark, "TJ-C-A," as applied to the manufacture and sale of a 
similar article; the Intent with which the latter mark was used being 
Immaterial, and its registratlon being only prima facle évidence of its 
validlty. 

In Equity. Motion for preliminary injunction against the use of 
a registered trade-mark. 

John E. Bennett and John G. Milburn, for the motion. 
Frederick Benjamin and Simon Fleischmann, opposed. 

HAZEL, District Judge. This is an application for a preliminary 
injunction in a suit brought for infringement of complainant's regis- 
tered trade-mark "Yusea." The infringing appellation consists of 
the registered hyphenated letters "IJ-O-A." Complainant's trade- 
mark was registered February 20, 1900; and the infringing trade- 
mark, October 23, 1900. Both trade-marks are appropriated to arti- 
flcial lights, and the particular description of goods comprised in 
connection with the manufacture, sale, or use of incandescent lights. 
The phrase "Yusea" came into vogue about January, 1900, and was 
coined by complainant to attract the attention of the public because 
of its presumed peculiar combination of letters having no known 
meanîng, but permitting a subtle unison of letters resulting in the 
conjunction of words. For example, when the expression "Yusea" 
is separated by hyphens it may represent several words, as "Why 
use a," or "Yuse a," or "Why you see a," or "You see a," or "You 
see." Cîomplainant claims that because of the strangeness of the 
appellation, and the enunciation and signification attached thereto, 
its mantles hâve speedily become known to the public. The défend- 
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ants' mantles are inclosed in circular pasteboard packages. On the 
coter appear horizontally the letters and words "U-O-A Peerless 
Light if you use a U-C-A Peerless Mantle." On the side of the box, 
vertically, is printed "TJ-C-A Peerless Light." The pasteboard pack- 
ages containing mantles of complainant's manufacture are circular, 
and marked vertically on the side with the imprint "Yusea Welsbach 
Mantle," and horizontally on the cover appear the words "Why- 
use-a Welsbach Mantle." Other similarities in the boxes are pointed 
out by complainaiit, and attempted to be differentiated by défend- 
ants. The gênerai appearance of both boxes is substantially the 
same. 

It was held in a suit for infringement of a registered trade-mark 
that the similarity or différence between labels, prints, and pack- 
ages in which the goods are inclosed is not material. Judge Hawley 
said, in speaking for the circuit court of appeals of the Mnth cir- 
cuit, in N. K. Fairbank Go. v. Luckel, King & Cake Soap Co., 42 G. 
G. A. 376, 102 Fed. 327: 

"The law is well settled that In sults of this çharacter the Intention of 
the respondent in adopting the style of package, or choosing a name for a 
slmilar product, is to a certain estent immaterial. It is not essential to the 
right of a complainant to an injunction to show ahsolute fraud or willful 
intent on the part of the respondent. * * ♦ If the acts of the respondent 
in the adoption of the name 'Gold Drop' constitute an infringement of the 
trade-marlï or trade-name of the complainant, and it was put on the market 
in such a manner as to interfère with the légal rights of complainant to its 
loss and injury, it would be entitled to an injunction, irrespective of the ques- 
tion of any testimony as to actual fraud or wlUful Intent. ♦ * * There 
are many cases where respondent's packages and labels are to the eye so 
distinctive and unlike the packages of the complainant as not to deceive the 
purchasers, exereising ordinary care, who are accustomed to the size of the 
packages and the gênerai characteristics of the label. But how about the 
stranger who knows nothing about the packages or of the labels, but bas 
read the advertisement and remembers the name 'Gold Dust'î" 

If the use of the letters "U-G-A," as applied to the manufacture 
and sale of mantles for incandescent lights, deceives persons of ordi- 
nary intelligence, so that in the purchase of mantles so labeled 
and inclosed in packages the purchaser, buying with usual care, 
in the mistaken belief that he was purchasing complainant's mantles, 
purchases those of the Peerless Light Company, the prayer of the 
bill shoilld be granted. Manufacturing Go. v. Read (G. G.) 47 Fed. 
712; Sterling Eemedy Co. v. Eurêka Chemical & Mfg. Co., 25 G. G. 
A. 314, 80 Fed. 105. 

Défendants claim that the trade-mark under which Peerless 
mantles are sold Was conceived in December, 1899, prior to the con- 
ception ôf complainant's trade-mark. No application was made for 
registration until September, 1900.! The manufacture and sale of 
thèse goods were commenced, and the letters complained of werë 
used in the salé thereof, by the Peerless Light Company, in June 
or July, 1900,'-^iSix montlis after complainant had expended a large 
sum of money in advèrtising its trade-mark "Yusea," and subse- 
quently to the time that complainant's goods had become popularly 
known. The arbitrary combination of letters "Yusea" having been 
in prior use and extensively recognized as a method of identifica- 
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tion of the mantle manufactured and sold, complainant is entitled 
to its use in the commonly accepted sound and signification which 
might resuit from its adoption. Earlier conception of the letters 
*TJ-C-A," under which défendants sold similar goods without actual 
fraudulent intent, cannot be permitted to disturb the trade-mark 
rights previously obtained by the complainant. Mill Co. v. Alcorn, 
150 U. S. 461, 14 Sup. et. 151, 37 L. Ed. 1144; Tetlow v. Tappan 
(C. C.) 85 Fed. 775; American Washboard Co. v. Saginaw Mfg. Co., 
43 C. C. A. 233, 103 Fed. 281. The subséquent adoption of three 
letters, meaningless in themselves, but resulting in a sound and sig- 
nification identical with complainant's trade-mark, will not avoid 
infringement. 

The controlling contention in this action is whether the complain- 
ant, having a prior and exclusive right to the désignation "Yusea," 
has thereby also obtained an exclusive right to the use of the va- 
rions pronunciations and the complex veords or syllabic formations 
to which this particular word is susceptible. A moment's reflec- 
tion reveals the various pronunciations and composite words to 
which "Yusea" may be adapted. A trade-mark which is variously 
pronounced and distorted to suit the purposes of trade and the fan- 
cies of the manufacturer in his endeavor to catch the public eye 
may yet be protected, within the fair and reasonable scope of a 
trade-mark, however artfully it may be conceived. It appears from 
the aJfidavits of complainant's manager and advertising agent, the 
person who conceived the word, that the common pronunciation by 
the trade in gênerai is as if it were spelt "You see a," and that the 
mantles manufactured by complainant are commonly known as "You- 
see-a mantles." This is accentuated by the ordinary pronunciations 
that follow a casual observation of this complex word. The unique 
altérations in the pronunciations of the word must, I think, be re- 
garded as incidental to its use. This perhaps enhances its value as 
an advertising médium. They do not change the registered désig- 
nation, and the word "Yusea" remains the dominating word in the 
trade-mark. In the case pf Thomas C Plant Co. v. May Co. (C. C. 
A.) 105 Fed. 377, where the word "Quality" was added to the désig- 
nation "Queen," and where the goods sold were recognized under 
both désignations, "Queen" and "Queen Quality," and were so known 
to the trade and by purchasers, the court said : 

"We do not think, however, that this addition materially changed the 
désignation. The added word did not obscure the origin. This is shown by 
the fact that the product continued to be known as 'Queen shoes,' and was 
designated by that name by the trade and by the public, and the word 'Queen' 
was still the dominating word in the trade-mark. There are many cases 
where It has been held that an addition of other words by an inf ringer did 
not destroy the identlty of a trade mark or name, and relieve hlm from the 
conséquences of infringement, so long as the désignation efCected the prac- 
tlcal purpose ot denoting that the goods were those of another. By a parity 
of reasoning, it must follow that, so long as the owner of a trade-mark keeps 
up the substantial identity thereof, he is entitled to protection." 

I am aware that in the case of Albany Perforated Wrapping-Paper 
Co. V. John Hoberg Co. (0. C.) 102 Fed. 157, the question suggested 
by the bill and the évidence was whether the manufacturer of a 
107 F.— 30 
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single article Iiaiî the right to use, and to be protected in tie use 
of, more than one trade-mark for that article. Tlie court said: 

"I flnd little authority upon the subject, and hâve glven the question mijch 
considération. Upon prineiple, I think that he cannot. » • * a trade- 
mark must dénote origin. How can that purpose be accomplished If a man- 
ufacturer dealing in a single article used a thousand différent trade-marks 
to designate the article and Its origin? Such use necessarily produces con- 
fusion, and fails of the single purpose of the trade-mark, — to designate with 
certainty the origin of the product." 

But in the case at bar tbe trade-mark adopted and used by com- 
plainant in order to designate the goods it manufactures or sells 
bas not lost its origin. The trade-mark, because of its variable 
Sound and pronunciation, became more prominently known to the 
public, and thereby served the purpose for which it was conceived; 
i. e. to attract the attention of the public to the original conception. 

It was urged by counsel for défendants on argument that registra- 
tion of a trade-mark carried with it a presumption of noninfringe- 
ment, so strong as to preclude a preliminary injunction. The act 
of congress makes the registration of a trade-mark only prima facie 
évidence of ownership. In Manufacturing Go. v. Ludeling (G. G.) 
22 Fed. 823, — a case where it was claimed that the certificate of 
registration of the commissioner of patents is a décision entitling 
the person obtaining the trade-mark to the use of it, and as con- 
clusive between the parties, Judge Wallace said: 

"The registration could not confer a tltle to the trade-mark upon the com- 
plainant If some other corporation or Individual had acquired a prlor right by 
adoption 'and use, nor coiild It vest the défendant with the title as against 
the complalnant's common-law title. In this vIew, the only oflBce of the 
registration is to confer jurisdiction upon the court to protect a trade-mark 
when the proprietor bas obtained the statutory évidence of title, and the only 
function of the commissioner of patents is to détermine whether the applicant 
bas a presumptive right to the trade-mark." 

The facts of this case come, I think, within the rule of Biscuit 
Go. v. Baker (G. G.) 95 Fed. 135, and cases hère cited, and are estab- 
lished sufflciently clearly and satisfactorily to authorize an injunc- 
tion pendente lite restraining the défendants from using as a trade- 
mark the letters "U-G-A," as applied to the sale or offering for sale 
of incandescent gas mantles. Let an injunction issue accordingly. 



JOHNSON et al. v. BRUNOR. 

(Circuit Court, S. D. New York. February 9, 1901.) 

Tbadb-Ma-rks— Injunction. 

Injunction pendente llte wIU Issue to restrain a défendant from selling 
any absorbent cotton, not manufactured by or for the complainant, in pack- 
ages with a représentation of a red cross, or the désignation "Red Cross," 
as used by plaintiff, or from selling in packages which by their appear- 
ance are so nearly llke complalnant's packages as to be calculated to de- 
celve. 

Motion for Preliminary Injunction. 

Archibald Cox, for the motion. 
Samuel L. Samuels, opposed. 
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LACOMBE, Circuit Judge. Complainant may take an order pen- 
dente lite enjoining défendant from selling and from offering to sell 
any cotton or absorbent cotton, not manufactured by or for com- 
plainant, to the package or packages of whicb shall be applied, in any 
form or manner whatsoever, the représentation of a red cross, or the 
désignation "Red Cross"; and from continuing to offer to sell or to 
sell packages of cotton or absorbent cotton like the package or 
packages hereinbefore described as having been by the défendant of- 
fered and sold, or which, by coUocation of size, shape, color, interior 
mode of packing, label, inscription, and symbols, are made so nearly 
like in appearance to complainant's package as to be calculated to 
mislead. 



BRACEWELL v. PASSAIO PEINT WOKKS. 
(Circuit Court, S. D. New Yorli. March 19, 1901.) 

1. Patents— Disclaimbb—Peocess Patent. 

Where a patent coyered a process relating to the printing of a cotton 
cîoth, a disclaJmer limiting Its application to patterns produced by the 
use of certain classes of dyestuffs is a proper and valid one, under the 
statute, where, through Inadvertenee, accident, or mistake, the original 
spécification and daims were broader than the Invention of the patentée. 
Such disclaimer is, however, an implied admission that, except as ap- 
plied to the classes of dyes retalned, the process was a part of the prior 
art; and it may render the patent invalid as to such dyes unless there is 
some statement in the spécification which difCerentiates the process as 
applied to them, in a patentable sensé, from the same process when used 
In connection with other colors or dyes. 

3. Samk — Insufficienct oï" Spectficatiok— Process pob Calico Pkintingî 

The Whltehead patent. No. 499,689, for an Improvement in aniline- 
black resists, which, as limited by a disclaimer flled subséquent to its 
issuance, relates to the production of colored patterns In eloth on an 
aniline-black ground, the glst of the invention clalmed belng the employ- 
ment of a "zinc compound" as the essential or active élément in the re- 
slst, Is void, because the spécification fails clearly to describe and flis- 
tlnctly to claim the process, within the requlrement of the statute, and for 
the further reason that, as described and claimed in gênerai terms, the 
process was anticipated by prIor use. 

8. Same — Spécification and Claims— Limitation bt Construction. 

After claiming a process so broadly that it Is met by the prior art, and 
after the process, practiced by foUowing a certain formula, bas gone 
into gênerai use, the patentée cannot so limlt his clalm as to cover that 
formula, unless it be clearly described in the spécification, and the claim 
be susceptible of an interprétation including it. 

In Equity. Suit for infringement of patent. On final hearing. 

Edwin H. Brown and Charles S. Jones, for complainant. 
George L. Eoberts, for défendant. 

COXE, District Judge. This is an action for infringement of let- 
ters patent, No. 499,689, granted June 13, 1893, to William T. White- 
head, as inventer, and Henry D. Dupée, as assignée of one-half inter 
est, for an improvement in aniline-black resists. The patent is now 
owned by the complainant. The application was flled January Ui, 
1893. A disclaimer was filed by the complainant August 21, 1894. 



468 107 FEDERAL REPORTER, 

The Patent after Disclaimer. 

Omîttîng the portion disclaimed the spécification reads as foUows: 

"My invention relates to the production of colored pattems in cloth by a 
resist on an aniline-black ground, and has for its object tlie method of pro- 
diicing clotli having colored patterns on an aniline-black ground, substantially 
as will be described. Heretofore, in slop-paddiug or dyeing aniline-black 
goods and printing thereon a color discharge, great difficulty has been found 
in preventing too great an oxidation of the black, before the printing on of a 
pattern or figure, overoxidation making the production of a clear-cut pattern 
or figure impossible. I hâve overcome this ditficnlty by flrst printing the 
cloth in a color resist, as hereinafter described, then slop-padding or dyeing 
the goods in the aniline-black liquor and suitably drying the cloth. My in- 
vention is equally well adapted for the production of colored patterns, by mix- 
Ing coal-tar colors, or extracts of dyewoods, with the resist, in about the pro- 
portions hereinafter set forth. The shade may be produced from a coal-tar 
color, as for instance, I may take six pounds of a zinc compound; one and 
one-eighth gallons of water; nine ounces safranin; and one and one-half 
pounds of starch, and thoroughly mix and boil. If other coal-tar colors are 
desired, Bismarck brcvpn, methyl blue, malachite green, oxyphenin, chrysa- 
min, methyl violet, or any one of the coal-tar colors having the property when 
used in combination with a zinc compound of fixing itself to the fabric, may 
be employed. I hâve found In my experlments that most of the so-called 
basic colors vrlU flx properly with zinc compound, but some of the acid colors, 
such as soluble blue and violet and acid magenta, fall to properly fix vrith the 
oxide and produce good results. If the color is to be produced from dyewood 
or berry extract, I may take, for instance, six pounds of a zinc compound; 
one and one-half gallons of water, and thoroughly mix. Then 1 take three 
pints Persian berry extract, 48° Twaddle, and add the proper amount of 
starch to produce a good Impression on the cloth, and to this I add one pint 
«hrome acétate, 32° Twaddle, and mix ail well together. The quantity of 
Persian berry is vaxled according to the shade desired. For other colors ex- 
tracts of logwood, sapan, fustic, quercitron, bark, etc., can be used in place 
of the berry liquor, in varying proportions according to the shade desired. 
While I hâve particularly specifled oxide, hydrate and carbonate of zinc under 
the term zinc eompoijnd, I do not désire to he resti'icted to the same, for 
while oxide of zinc is preferred by me for gênerai use any zinc compound may 
be employed with good results. Nor do I confine myself to the exact stated 
quantity of zinc. The gist of my invention lies in the employment of a zinc 
compound, as the essential or active élément, as stated, In a resist 

"I claim — 

"(2) In the herein described process of prqducing cloth having colored pat- 
terns on aniline-black grounds, printing the pattem upon the cloth in a resist 
containing a zinc compound as its essential or active élément, and a color, 
suitably drying the cloth and thereafter tfeating the cloth with a solution of 
aniline-black by blotchlng, slop-padding or dyeing, substantially as described." 

The first claim is entirely exscinded. 

The disclaimer closes with the following statement: 

"He hereby limits the word 'color' in Une 52 of the second clahn to coal-tar 
colors or dyewood extracts such as are referred to in the présent disclaimed 
spécification." 

The suit was commenced August 18, 1898. The bill as filed alleged 
infringement of another patent which, however, was withdrawn at 
the hearing. 

Défenses. 

The défenses are ambîguity of the spécification and lack of novelty 
and invention. Infringement is admitted. 
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The Disclaimer. 

The disclaimer was flled for the reason, stated thereîn, that through 
inadvertence, accident or mistake the spécification and claims of the 
patent were too broad. The patent as granted covered white and 
pigment colored patterns; the eft'ect of the disclaimer is to limit it to 
patterns produced with certain coal-tar colors and dyewood extracts. 
There is no pretense that Whitehead, by the original spécification, in- 
tended to defraud or mislead the public or that the disclaimer was 
unreasonably delayed. No new snpplemental description is required 
to make the présent claim intelligible. 

This court had occasion to examine the law of disclaimers in 
Electrical Accumulator Ce. v. Julien Electric Co. (G. 0.) 38 Fed. 117, 
133-137. It is unnecessary to repeat what is there stated. In addi- 
tion to the authorities there cited the récent case of Thompson v. 
N. T. Bushnell Co., 37 C. C. A. 456, 96 Fed. 238, is applicable to the 
présent situation. The disclaimer becomes part of the original spéc- 
ification and must be considered in construing the patent and con- 
sidering the rights of the parties. The disclaimer is conclusive évi- 
dence that the owner of the patent is not entitled to the subject-mat- 
ter disclaimed and it is, at least, prima facie proof that the device or 
process thus relinquished was old when the patentée made his contri- 
bution to the art. Matters disclaimed are no longer a part of the in- 
vention and the patent must be constmed as if such matters had 
never been included in the spécification. Dunbar v. Myers, 94 U. S. 
187, 193, 194, 24 L. Ed. 34. The court is unable to perceive why the 
disclaimer is not a proper and valid one. In short, were this action 
pending npon the original jyatent and it should now appear that the 
process as practiced with the coal-tar colors or dyewood extracts re- 
ferred to was new and useful and the resuit achieved was a distinct 
improvement in the art of color printing on cloth, would it not be the 
duty of the court to permit the complainant to disclaim what White- 
head did not invent if necessary to enable him to hold what White- 
head did in vent ? The effect of the disclaimer is to narrow the alleged 
invention and although it may be conceded that the disclaimer was 
properly flled the question remains whether, in view of its express 
and implied admissions and the achievements of other experimenters 
along similar Unes, the patent in its présent form describes and cov- 
ers a patentable invention. In view of what others are proved to 
hâve done and in view of what Whitehead, by implication, admits that 
others had done prior to his application, did his contribution to the art 
rise to the dignity of invention? This question it would seem can 
be discussed more appropriately under the head of invention than 
under the head of disclaimer. 

The Patent in Suit. 

The Whitehead patent is for an improvement in aniline-black re- 
fiists. The process of the second claim relates to the production of 
colored patterns on an aniline-black ground. 

Aniline-black was invented by John Lightfoot in 1863. Aniline 
ia a coal-tar product which is transformed into aniline-black by a 
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process of oxidation. Since 1863 various excitants of oxidation bave 
been used, those principally employed being the copper sulpbide, tbe 
copper sulphocyanide, the vanadium and tlie prussiate. After the 
aniline-black mixture is applied to the cloth the black color is de- 
veloped by subjecting the cloth to a warm and moist atmosphère. 
The time required to accomplish this resuit has. by the aid of ma- 
chinery and by subjecting the cloth to the action of steam, been re- 
duced from several hours to less thau two minutes. 

The Process of the Second Claim. 
By the process of the patent colored patterns are printed so that 
they stand out sharply and distinctly upon the black background thus 
produced. Prior to the patent patterns had been printed upon cotton 
cloth in both resist style and discharge style. The patent deals with 
the former and it is alleged that the Whitehead process produces 
clearer and brighter efifects than any which preceded it. As the claim 
is interpreted by the complainant the process consista of the f ollowing 
steps: First. The white, bleached, unmordanted cloth, without any 
preliminary treatment, is printed with a color consisting of oxide of 
zinc and a basic aniline color together with the requisite thickening 
paste. Second. The cloth is slop-padded with a solution of prussiate 
anUine-black. Third. It is passed through a pair of squeezing roUers. 
Fourth. It is dried by means of drums heated by steam. Fifth. It is 
passed through the aging machine which develops the black. Sixth. 
It is soaped, dried and finished as desired. 

Construction of Description and Claim. 
If the foregoing be a correct interprétation of the daim it must be 
conceded that the patentée was most unfortunate in the language 
employed. The patent has been justly criticised in many particulars, 
but the criticism has been so persistent and has dealt with such 
minute and, at times, unimportant détails that the court has been at a 
loss to know to what défense many of thèse inaccuracies are directed. 
Some of the accusations are inconsequential and indeterminate, and 
no conclusion is or can be based thereon. No attempt to defraud the 
public being alleged or proved the inquiry regarding the suiHciency of 
the spécification must be conflned to the question whether the de- 
scription of the invention is stated "in such fuU, clear, concise and 
exact terms as to enable any person skilled in the art" to compound 
and use the process. Rev. St. § 4888. In determining this question 
the rule must not be lost sight of that the patent is not addressed to 
rhetoricians or verbalists, but to the workers in the art — in this case 
to calico printers. Mowry v. Whitney, 14 Wall. 620, 20 L. Ed. 860; 
Loom Co. T. Higgins, 105 U. S. 580, 26 L. Ed. 1177. Tt should also be 
remembered that this is a rule of construction and not of reconstruc- 
tion and does not warrant the substitution of inference and imagina- 
tion for the plain statement required by law. 

Prussiate Aniline-Black. 
Prussiate aniline-black was first described by Prud'homme in 1884. 
It consists of aniline salts, potassium or sodium chlorate and potas- 
sium or sodium ferrocyanide. The complainant's theory is that as 
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prussiate aniline-black is the only one which wËl react with. a zinc 
oxide resist to produce zinc ferrocyanide, therefore prusaiate aniline- 
black and no other was intended by tlie patentée. Zinc ferrocyanide 
is not itself a resist against aniline-black, but it is an efficient mordant 
for basic coal-tar colors. It is asserted that calico printers would 
know that the patentée referred only to prussiate aniline-black. The 
complainant further asserts that since 1884 it bas commercially and 
practically supplanted the other aniline-blacks and was almost ex- 
clusiTely used in the prior art when a color discharge was printed 
upon goods which had been slop-padded in aniline-black. Whitehead, 
it is argued, was trying to improve upon known processes, by printing 
a resist under, instead of a discharge over, slop-padded aniline-black. 
He took the prior art as he found it so far as the aniline-black solution 
was concemed; he was not attempting to alter or improve the solu- 
tion which was then in gênerai, if not exclusive, use. The changes 
introduced by him related, it is said, not so much to the séquence of 
the steps as to the ingrédients of the resist, and, so far as slop-pad- 
ding is concemed, he was justifled in assuming that the skilled work- 
men who had for years used the "Prud'homme black" would know 
what he meant. On the other hand it is conceded that there were, at 
least, three other aniline-blacks which were in practical commercial 
use prior to the application. Thèse were invented by Lauth, Hig- 
gins and Lightfoot and it was possible to use them for blotching 
and slop-padding. 

In thèse circumstances the first question which naturally suggests 
itself is, if the patentée intended prussiate aniline-black, why did he 
not say so? In the original spécification "an aniline-black" or équiv- 
alent terms are used 18 times and there is not a word to indicate that 
one is given préférence over the others. In the part stricken out by 
the disclaimer the patentée says, for instance: 

"The printed fabric, In order that It may hâve an anlline-blaek ground or 
body, is then elther blotched, printed, slop-padded or dyed In a solution of 
aniline-black produced by any of the reeipes well-known to calico printers or 
dyers, dried In the usual manner, and thereafter the aniline-black Is developed 
by passing the fabric through an aniline aglng machine, or by steamlng, with 
or wlthout pressure." 

The complainant construes this as though it read "a solution of 
prussiate aniline-black produced by any of the reeipes for making 
prussiate aniline-black well known to calico printers," etc. But such 
a construction simply puts the English language to the torture. 

At the date of the invention very many resists had been used which 
were effectuai against ail varieties of aniline-black. There can be no 
doubt that long before the patent vanadium aniline-black blotch 
printing had been done, which is one of the alternative methods re- 
ferred to in the patent. One of the defendant's witnesses, a prac- 
tical man, testified: 

"I know ot no style of calico printing produced at the présent day which 
might not be produced were there no such black as prussiate black, or for 
which vanadiate black might not he employed." 

This statement is substantiated by the other testimony and by the 
prior literature on the subject. That prussiate aniline-black was the 
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most popular and dominated the otlier varieties at the date of the 
patent is clear, but it is also true that the others might be used, and 
were used, and that the language of the spécification and claim is 
broad enough to cover ail then in use or which may hereafter be pro- 
duced. It is highly probable that both Reoch and Walsh would bave 
been misled by the patent and would hâve used vanadium aniline- 
black in attempting to practice the process and so would other print- 
ers who were not in the habit of using the prussiate black. Were 
the uncertainty and ambiguity of the patent in this regard its only 
fault, if it were clear and spécifie in other important particulars it 
is possible that this difflculty might be surmounted, but the other por- 
tions of the spécification afford no relief. 

Zinc Compound. 

The essential feature of the process is the use of a zinc compound 
as the active élément in the resîst. The oxide of zinc when used in 
the process performs the double function of acting as a resist for the 
aniline-black and as a base of the flxing agent which fixes the color 
to the cloth. Oxide, hydrate or carbonate of zinc seem to be regard- 
ed by the complainant as indispensable to the patented process. In 
this connection it must be remembered that Whitehead, neither in the 
description nor in the claim, confines himself to zinc oxide or any 
particular form of zinc solution. He prefers oxide but distinctly as- 
serts that he is not restricted to the same and that any zinc compound 
may be used, and that he is not confined to the exact quanti ty of zinc 
specified. The claim speaks of "a resist containing a zinc compound." 
It is plain, then, that in this process a resist containing any zinc com- 
pound as its essential or active élément will infringe, and if used be- 
fore will anticipate. Knapp v. Morss, 150 U. S. 221, 14 Sup. Ct. 81, 
37 L. Ed. 1059. It is proved beyond contradiction that there is a large 
number of zinc compounds, that few of them are capable of acting as 
a resist against aniline-black and that whether they will so act or 
not can only be determined by experiment and cannot be known in 
advance. The statement that "any zinc compound may be employed 
with good results" is incorrect and misleading. Plainer language 
could not be used to convey the idea that the patentée intended to 
claim broadly a zinc compound and that the employment of a zinc 
compound as the essential élément in a resist is the principal feature, 
or, as he expresses it, "the gist" of the invention. The expert wit- 
nesses, ail chemists of wide expérience, agrée that an untried zinc 
compound cbuld not be used in the M'hitehead process with any cer- 
tainty that it would operate successfully as a resist against prussiate 
aniline-black. For instance, neither zinc sulphide, which chemically 
resembles zinc oxide, nor zinc chloride will operate successfully while 
zinc acétate will do so. How is a calico printei" to know what zinc 
compound will operate and what will not? It will not do to say that 
zinc oxide is mentioned pref erentially and that the skilled operator 
naturally will seek no further; for the reason that the patentée bas 
seen fit to claim ail zinc compounds broadly and the claim cannot now 
be limited to the particular compound with which he has chosen to il- 
lustrate his method. Complainant proceeds upon the théory that the 
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broad statement though erroneous is immaterial, because the skilled 
calico printer will use the oxide and make no further experiment. 
The difflculty witli this contention, assuming the fact to be well stat- 
ed, is that Whitehead not only asserted that any zinc compound would 
give satisfactory results, but he has claimed ail zinc compounds as 
broadly as possible in the claim. Thei'e is no ambiguity or room to 
doubt what he intended to do or what he actually has donc. There is 
no room for interprétation when the language used is perfectly clear 
and distinct. To draw an analogy from another branch of the case 
previously discussed. If Whitehead had said, "I hâve specified prus- 
siate aniline-black, copper sulphide aniline-black and vanadium ani- 
line-black, but I do not désire to be resti-icted to thèse as any aniline- 
black may be employed with good results," it is thought that the com- 
plainant would harày then contend that the claim could be restricted 
to the flrst named, because subséquent experiments proved it to be the 
best. The court is unable to perceive how the situation is aided by 
what practical calico printers might do if the patentée had not made 
the broad statement and claim referred to. To prove that thèse print- 
ers knew by intuition that a large number of zinc compounds would 
not operate successfuUy tends to convict the patentée either of a delib- 
erate falsehood or of amazing ignorance. Hère, again, the question 
arises, why did not the patentée describe and claim zinc oxide, if he 
knew that the success of his process depended upon its use? It can- 
not be contended that the patentée knew that his statement that any 
zinc compound would operate successfuUy was false, but it is mani- 
fest that he did not know that it was true and he should hâve known 
that it was true before he inserted it in his description and made his 
corresponding claim. He stretched his net to catch as infringers ail 
users of zinc compounds and if he has stretched it to the breaking 
point he has only himself to blâme. The courts should be libéral in 
construing patents, but they cannot rewrite the description and 
claims, they cannot construct an entirely new patent even to save a 
meritorious invention. If the coraplainant's contention be correct 
a patentée can claim blihdly an en tire group of compounds relying 
on the court, after subséquent investigation and experiment, to 
limit the claim to the one which gives the best results. This will 
not do. In Sewall v. Jones, 91 U. S. 171, 18.5, 23 L. Ed. 275, 278, the 
court says: 

"The omission to mention in the speciflcation something which contrlbutes 
only to the degree of beneflt, provi'ded the apparatus would work beneficlally 
and be worth adopting wlthout it, is not fatal, while the omission of what is 
known to be necessary to the enjoyment of the invention is fatal." 

Zinc Ferrocyanide. 

It is necessary that the coloring matter should be fixed upon the 
cloth. This is accomplished when zinc oxide and prussiate aniline- 
black are used, by zinc ferrocyanide, a residual zinc compound which 
opérâtes not as a resist but as a mordant for some of the designated 
colors but not for ail. The complainant contends that this mordant 
forming function produced from the union of zinc oxide and prus- 
siate aniline-black is an essential élément of the Whitehead procès^. 
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The formation of a mordant in the manner snggested is not men- 
tioned in the spécification. The words "mordant" and "ferrocyanide" 
are not found there. The f ollowing language of the spécification con- 
tains ail there is bearing upon the subject and from it entirely antag- 
onistic conclusions are drawn: 

"If otiier coal-tar colors are desired, Bismarck brown, methyl blue, mala- 
chite green, oxyphenln, chrysamin, methyl violet, or any one of the coal-tar 
colors havlng the property when used in combination wlth a zinc compound 
of fixing itself to the fabric, may be employed. I hâve found in my experi- 
ments that most of the so-called basie colors will fix properly wlth zinc com- 
pound, but some of the acid colors, such as soluble blue and violet and acid 
magenta, fail to properly fix with the oxide and produce good results. If the 
color is to be produced from dyewood or berry extract, I may take, for in- 
stance, six pounds of a zinc compound; one and one half gallons of water, and 
thoroughly mix. Then I take three pints Persian berry extract, 48° Twaddle, 
and add the proper amount of starch to produce a good impression on the 
eloth, and to this I add one pint chrome acétate, 32° Twaddle, and mix ail 
well together." 

And the f ollowing which was disclaimed: 

"TJsually vrhere a color Is added to the resist mixture, the color may be 
stUI further fastened by the addition of albumen to the mixture in such quan- 
tity and proportion as the nature of the particular case may make neeessary 
or advlsable." 

The failure to mention the usual mordants for basic coal-tar colors 
and the statement that most of thèse colors will fix properly with 
zinc compound furnishes the strongest ground for the complainant's 
argument that calico printers would know that zinc ferrocyanide is 
formed by the process of the patent. But is this the full and dis- 
tinct statement required by the statute? It will be observed that 
the patentée does not say that ail of the basic colors will fix prop- 
erly, but that "most" of them will do so. If most of them will fix it 
is a fair inference that some of them will not fix. Which are the 
basic colors that will fix and which will not fix? When a basic color 
is discoTered that will fix properly with a zinc compound how is the 
resuit produced? Is it by the use of zinc oxide? The spécification 
does not so say. Is it by the use of prussiate aniline-black in con- 
junction with zinc oxide? Again the spécification is silent. The 
calico printers are also informed that some of the acid colors "fail 
to properly fix with the oxide and produce good results." Hère, 
again, a fair presumption arises that if some acid colors fail oth- 
ers will succeed, but which fail and which succeed? If the color to 
be produced is from dyewood or berry extract the use of chrome 
acétate is speciflcally recommended as a mordant and it is stated 
that "usually" where "a color" is added to the resist it may be still 
further fastened by the addition of albumen. It is contended that 
the use of albumen is suggested with référence to pigment colors, 
but the spécification does not so say. It is also argued that the 
chrome acétate is merely suggested for fastening still further the 
coloring matter, but the recipe above quoted will be searched in 
vain for a suggestion of this kind. Prior to the application it is 
said the use of a mordant was universal for basic coal-tar colors and 
the mordants usually employed were well known to calico printers, 
the one usually employed being tannic acid. In failing to mention 
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thèse did the patentée intend to inform the art that he had discov- 
ered a substitute lor their use, or did he expect that the skilled 
printers would continue to do what they were accustomed to do? 
When he stated that he had found that most of the basic colors 
would fix with zinc compound did he mean with a zinc compound 
alone or in conjunction with the usual mordant? If he had dis- 
covered the important fact that his process dispensed with the usual 
fixing agents should he not hâve stated it plainly? The essential 
feature upon which an invention rests should not be left to conjecture 
and inference. To paraphrase the language of complainant's brief 
in dealing with an article written by Ferd. Oswald it may be said 
that "there is absolutely nothing in the 'patent' which would suggest 
the use of an agent which performs the double function of resisting 
the aniline-black and of ultimately forming a mordant for the color- 
ing matter associated with such agent." Whether or not zinc fer- 
rocyanide is a mordant for pigments, dyewood extracts and Persian 
berry is stoutly asserted on one side and as stoutly denied upon the 
other. It probably exerts some fixing action, but it is conceded that 
it is not commercially satisfactory and that other fixing agents pro- 
duce more successful results. There seems to be no dispute that 
zinc ferrocyanide can only be fonued when prussiate aniline-black 
is used. It is not a resist against prussiate, or any other, aniline- 
black. It is a residual product appearing after the resisting func- 
tion bas been accomplished. In other words, it begins its work after 
the work of the resist is ended. 

The Prior Literature. 

As before stated the attempted effect of the disclaimer is to limit 
the process to the production of colored patterns by the use of basic 
coal-tar colors, the two substantive colors, chrysamin and oxyphenin 
and Persian berry and dyewood extracts. By implication, at least, 
the process was admitted to be old when used for the production of 
white or pigment colored patterns. 

The flrst claim, relinquished by the disclaimer, is as foUows: 

"(1) In the hereia deseribed process of producing cloth having patterns on 
aniline-black grounds, printing the pattem upon the cloth in a resist contaîn- 
ing a zinc compound as its essential or active élément, suitably drying the 
cloth, and thereafter treating the cloth with a solution of aniline-black by 
blotching, slop-padding, or dyeing, substantlally as deseribed." 

The presumption as above-stated seems to be overwhelmingly sup- 
ported by the proof and the court understands it to be conceded by 
the complainant. 

Kertesz, in 1888, and Noelting and Lehne, in 1892, publish recipes 
for resists against any aniline-black, in which zinc oxide is named 
as one of the resists. Kertesz says: 

"AU alkalies are pre-eminently capable of acting as reserves against aniline- 
black. If, for example, we print caustic soda thickened with British gum, 
and over it pad aniline-black, then we obtain, after the usual cleansing, white 
figures upon black ground. This resuit, however, at the présent time, is bet- 
ter produced by discharge upon aniline-black. Furthermore, there can serve 
as reserves, calcium acétate, sodium acétate, sodium, aluminate, sodium arsen- 
iàte, zinc oxide, and very especially sulphocyanlde salts." 
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Noelting and Lehne give a recipe for a white discharge in which 
the resisting agents are zinc oxide, sodium acétate and caustic soda. 

It is not thought necessary to examine the prior literature more 
in détail, for the reason that it seems to be coneeded that the prior 
publications do not anticipate if the patent be construed to cover a 
process in which the zinc compound acts both as a resist and to pro- 
duce a mordant and on the other hand it seems to be coneeded that 
the patent is invalid unless so construed. 

The Manchester Prior Use. 

In the summer of 1892 the Manchester Print Works manufactured 
for the market about 1,200 pièces of calico prints containing buff and 
pink colored patterns produced by the use of a resist paste of zinc 
oxide, caustic soda and a substantive coal-tar color slop-padded with 
a solution of prussiate aniline-black. In this process a zinc compound 
was employed which the patentée says is "the gist" of his invention, 
and not only so but the resist contained zinc oxide to which the 
spécification particularly refers. The aniline-black solution was the 
prussiate, which it is asserted the spécification, by implication, points 
out as necessary to a successful working of the process. Moreover, 
chrysamin, one of the coal-tar colors mentioned by the patentée, was 
mixed with the zimc oxide resist. It is clear that this process an- 
ticipâtes the claim unless the présence of caustic soda in the resist 
paste prevents this resuit. It is contended that the formation of 
zinc feri'ocyanide is essential to the process of the patent, although 
no direct mention thereof is found in the description or claim, and 
that the présence of caustic soda in the Manchester paste prevents 
the formation of zinc ferrocyanide. Unless, then, the patent can be 
so construed as to include the formation of zinc ferrocyanide which 
requires the présence of zinc oxide, hydrate or carbonate and also 
prussiate aniline-black, the Manchester use would seem to be a com- 
plète anticipation. It is said that the Manchester printers were ig- 
norant of the Chemical resisting power of zinc oxide and of the for- 
mation of a mordant. Although in another portion of the complain- 
ant's brief, in order to prove the knowledge possessed by the pat- 
entée upon this subject, it is asserted: 

"Notwithstanding the fact that the patent did not mention zinc ferrocyanide 
as the particiilar mordant which résulta from hls directions to use zinc oxide 
and prussiate aniline blaclî, It Is apparent to any one having the slightest 
knowledge of chemistry that such a mordant would be formed." 

It is argued that the caustic soda in the Manchester resist in com- 
bination with a portion of the zinc oxide formed sodium zincate which 
was the only chemical resisting agent against the aniline-black and 
that the formation of zinc ferrocyanide in such conditions is impos- 
sible. There is, however, no dispute that the sodium zincate thus 
formed is a zinc compound and also an effectuai resist against aniline- 
black. So, that, in August, 1892, the Manchester works was using 
a process of producing cloth having colored patterns on aniline-black 
grounds, printing the pattem upon the cloth in a resist containing 
oxide of zinc as its essential or active élément and a coal-tar color, 
chrysamin, suitably drying the cloth and thereafter treating the cloth 
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■with a solution of prussiate aniline-black by slop-padding. This is 
the précise process of the patent unless the claim is to be restricted 
by the insertion of otlier éléments not found in tb.e spécification or 
deducible f rona its language by any reasonable interprétation tiiereof . 
Jt is diificult to see wherein tiie patent, as issued, told the calico 
printers anything wliicb tiiey did not know before. The Manchester 
workmen with the spécification before them in the summer of 1892 
naight -well hâve adopted the précise process that was actually adopt- 
ed by them. The patent as it is now construed, with half its contents 
disclaimed and the remainder reconstructed by subsequently acquired 
knowledge, is a very différent document from that which came from 
the patent office. After the manufacture of the commercial calicoes 
the exact process of the patent, as contended for by the complainant, 
was carried out at the Manchester mills with a resist paste of zinc 
oxide, sodium acétate and a pigment color and also with a resist 
paste containing zinc oxide, sodium acétate, a basic coal-tar color, 
with tannic acid and acetic acid. Colored patterns on prussiate ani- 
line-black grounds were thus produced, the resist being printed upon 
white cotton cloth. Thèse calicoes were not produced commercially 
until February, 1893, about a month after the date of ■\i^^litehead's 
application, and there is some doubt as to the date M'hen the process 
was successfully practiced prior to the spring of 1893. Bearing in 
mind the raie that prior use must be establîshed beyond a reason- 
able doubt it may be true that the proof is insufflcient, but there 
can be no doubt that prior to June 13, 1893, when the patent was 
made public, the Manchester mills had manufactured calicoes by a 
process which to-day would be a clear infringement of the claim, 
even if construed in ail particulars as the complainant contends 
that it should be. This fact is important as showing how easy and 
natural it was for an expert calico printer, with the literature of 
the art before Mm, to make the improvement in question. 

The suggestion that Stafford, the Manchester colorist, knew of 
Whitehead's process prior to the date of the patent bas nothing but 
suspicion upon which to rest. 

Defects of the Patent. 

There is no way of judging of Whitehead's intention except as it 
is gathered from the patent, which, as previously stated, is for au 
improvement in aniline-black resists. He was the manager of a 
Canadian print works, but was neither a chemist nor a color mixer. 
It is évident, however, froïn the language of his patent that he be- 
lieved himself to be the first to discover that a zinc compound would 
operate as a reserve against aniline-black, no matter how produced. 
He made no distinction between white and colored patterns, evi- 
dently believing that the invention was equally présent whether col- 
oring matter was or was not mixed with the resist. In another pat- 
ent of even date, granted to "Whitehead, he says of the patent in suit 
that he bas there "described and claimed speciiically the use of a 
zinc compound to supply the zinc which is the essential or active 
élément of the resist." The zinc compound was, in his opinion, the 
gist of the invention and the process operated equally well with 
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white patterns or colored patterns produced by mixing with tlie 
resist pigments, coal-tar colors or dyewood extraèts. No distinction 
is drawn, no préférence is given, no change is pointed out when the 
process is used to produce colored patterns, except the obvions one 
of mixing the desired color with the resist. The complainant, com- 
pelled to do so by the prior art, has disclaimed the process when 
used to produce white patterns and when used to produce colored 
patterns with pigment colors. 

After ail this the argument is advanced that Whitehead made a 
distinguishable invention as applied to coal-tar colors and dyewood 
extracts, because when thèse are used in conjunction with prussiate 
Jiniline-black and zinc oxide a certain phenomenon is produced which 
is not even hinted at in the spécification. It would seem to be an 
attempt to coustrue the patent, not according to its plain language 
or the intent of the patentée, but to meet the exigencies springing 
from after acquired knowledge. 

The question arises whether a patentée who has claimed a process 
for the production of white and colored patterns on aniline-black 
grounds can disclaim the process as to white patterns and pigment 
colored patterns and retain it as to coal-tar colors and dyewood ex- 
tracts unless there is some statement in the spécification which dif- 
ferentiates, in a patentable sensé, thèse two classes of colors from 
the others named? The proposition is clearly stated by one of the 
defendant's experts as follows: 

"The trnth is, there Is only one process In claim 2, which is the use of any 
zinc compound with any color and with any aniline-black solution. This Is 
the process of daim 2 as originally allowed. It is practiced when a pigment 
color is used, when a coal-tar color Is used, when a dyewood extract is used; 
and it is practiced no dififerently when one of thèse classes of colors is used 
than when either of the other classes is used. It is one and the same pro- 
cess when practiced with any color; and the patentée has disclaimed it." 

TJpon the face of the claim this argument is difiQcult to answer. 
The patentée says, in eiïect, to the public, I hâve invented a process 
which is applicable alike to white and colored patterns, the public 
is free to use the process as to ail classes of colors but two, and as 
to thèse 1 reserve the right to use it as my exclusive privilège. The 
extent to which the court is required to go to sustain the patent 
may be illustrated by placing in Juxtaposition the claim as issued 
and the daim as the complainant seeks to hâve it construed. 

The Claim as It Is. The Claim as Complainant Construes It. 

"(2) In the herein described process "(2) In theherein described process of 

of producing cloth having colored pat- producing cloth having colored patterns 
terns on aniline-black grounds, printing on prussiate aniline-black grounds, print- 
the pattern upon the cloth in a resist ing the pattern upon the cloth in a resist 
containing a zinc compound as its es- containing an oxide of zinc compound 
sential or actiye élément, and a color, as its essential or active élément, and a 
suitably drying the cloth and thereafter eoal-tar or dyewood extract color, suit- 
treating the cloth with a solution of ably drying the cloth and thereafter 
aniiine-blaciî by blotching, slop-padding treating the cloth with a solution of 
or dyeing, substantially as described. prussiate aniline-black by blotching, 

slop-padding or dyeing, and flxing the 
color hy zino ferrocyanide produced hy 
the réaction of the prussiate aniline- 
ilack with the oxide of zino, substan- 
tially as described. 
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The court does not'iïitend to intimate that to be valid the claim 
must contain a référence directly or by implication to zinc ferro- 
cyanide, but there can be no doubt that the complainant relies upon 
the mordant thus formed as one of the essential features of the pro- 
cess and it would seem clear that a claim cannot be upheld which 
not only omits ail mention of the mordant, but also of the ingré- 
dients which operate to produce the mordant. There can be no 
doubt that when priissiate aniline-black, zinc oxide and a basic coal- 
tar color are used that a mordant is formed, but how was a calico 
printer to learn this from the patent? 

The complainant attributes to thèse printers a prescience so un- 
usual that it defeats its purpose, for it can hardly be maintained 
that invention lies in telling the art what it already knows. The 
complainant's contention leads almost to the untenable hypothe- 
sis that color printers in 1893 would hâve known at once what to 
do even if the claim had on its face stated that any zinc compound, 
any aniline-black and any color might be used. Indeed, it is not 
easy to perceive why the argument would not apply if the patent 
had claimed simply the process of producing colored patterns on 
black grounds by means of a resist containing zinc. The statement 
that the ground was to be black would at once suggest prussiate 
aniline-black, the mention of zinc would suggest zink oxide and it 
would follow as a matter of course that a basic coal-tar color was 
intended because a flxing agent would thus be produced. The com- 
plainant relies upon the knowledge of the art to supply ail the essen- 
tial information of which he seeks to predicate the invention. But 
this will not do ; it was incumbent upon Whitehead to tell the calico 
printers plainly what his invention was and how to practice it. This 
he has not done. On the contrary he has left the essential éléments 
of the process to be selected by experiment and guesswork. 

The Law. 

The rule deducible from the following authorities is that the spéci- 
fication must clearly describe and distinctly claim the invention. 
The public is entitled to know what the patent is for and it is an 
invasion of the rights of the public to change the claim by construc- 
tion so that it covers processes which previously were free to ail. 
Whether this injustice be attempted by broadening or limiting the 
claim is immaterial. Where a claim is clearly void the court can- 
not make it valid either by importing into it éléments not men- 
tioned therein or by construing the language of the claim to cover 
éléments not clearly described in the spécification. After claiming 
a process so broadly that it is met by the prior art and after the 
process practiced by following a certain formula has gone into gên- 
erai use, the patentée cannot so limit his claim as to cover that for- 
mula unless it be clearly described in the spécification and the claim 
be susceptible of an interprétation including it. 

In ViTiite v. Dunbar, 119 U. S. 47, 7 Sup. Ct. 72, 30 L. Ed. 303, the 
court says: 

"The claim Is a statutory requlrement, prescribed for the very purpose of 
making the patentée define precisely what his invention is; and it is unjust 
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to the public, as well as an évasion of the law, to construe It In a manner 
différent from the plaln import of Its terms." 

In McCartj v. Eailroad Co., 160 U. S. 110, 16 Sup. Gt. 240, 40 L, 
Ed. 358, the court, at page 116, 160 U. S., page 242, 16 Sup. Ct., 
and page 361, 40 L. Ed., says; 

"We kno-w of no principle of law which would authorize us to read Into a 
claim an élément whieh is not présent, for the purpose of making eut a case 
of novelty or infrlngement. The diffleulty is that if we once begin to include 
éléments not mentioned in the claim in order to limit such claim and avoid a 
défense of anticipation, we should never know where to stop. * • • This 
doctrine is too obvlously untenable to require argument." 

In Keystone Bridge Oo. v. Phœnix Iron Ce, 95 U. S. 274, 24 L. 
Ed. 344, the court says, at page 278, 95 U. S., and page 346, 24 L. Ed.: 

"When the terms of a claim in a patent are clear and distinct (as they al- 
ways should be), the patentée, in a suit brought upon the patent, is bound by 
It. Merrill v. Yeomans, &4 U. S. 568, 24 L. Ed. 235. He can claim nothiug 
beyond it." 

In Cambria Iron Co. v. Carnegie Steel Co., 37 C. C. A, 593, 96 Fed. 
850, the circuit court of appeals of the Third circuit, speaking of the 
claim under considération, says: 

"The process therein claimed applies to 'the art of mixing molten métal.' 
By the use of the more gênerai term 'molten métal,' it seems to us that the 
Inventer Intended to and did broaden his claim so as to include in it the 
treatment of ail molten metals, whether drawn from the furnace or cupola. 
The natural meaning of the words 'molten métal' would require that con- 
struction, and it appears from the record that It Is in accordance not only 
with the définition of the works furnished by seientiflc lexicographers and 
those skilled in the art, but with the understandlng of the inventer himself." 

In Oarr v. Rice, 1 Fish. Pat Cas. 198, Fed. Cas. No. 2,440, the 
court, at page 204, observes: 

"To make thelr title good, the patentées must descrlbe, fully and clearly, 
their whole Invention, and the method of using it If anything material, in 
respect to its construction or working, is omitted in their spécification, they 
lose ail claim to the exclusive use of their discovery." 

In Matheson V. Campbell, 24 C, 0. A. 384, 78 Fed. 910, 921, the 
court, at page 396, 24 C. 0. A., and page 923, 78 Fed., says: 

"The évidence shows conclusively that the statement that they had dis- 
covered that 'any sulpho acid of any radical' treated according to thelr pro- 
cess would give the product they said it would was xmtrue. Briefly stated, 
the 'discovery' which the inventors profess to disclose is that ail mono-sulpho 
acids, and ail di-sulpho acids treated in a prescribed way, will give a spécifie 
resuit, whiie the fact is that, so far as appears, no mono-sulpho acid thus 
treated will give such resuit, and when they professed thus to disclose their 
'discovery' they either knew that the mono-sulpho acids will not give such 
resuit, or else knew nothing about the reaction of mono-sulpho acids under 
such process. In either case the 'discovery' which they disclosed is not the 
•discovery' which they made, and it is for the discovery or invention which 
the patentée makes and discloses that patent issues." 

In McBride v. Kingman, 38 C. C. A. 123, 97 Fed. 217, it was said: 

"It would constitute rank injustice to permit an inventer, after a combina- 
tion or device that he did not distinctly claim in his patent had gone into 
gênerai use, and years after his patent had been granted, to read that com- 
bination or device into one of the claims of his patent, and to recover for its 
infringement of every one who had used it upon the faith of his solemn déc- 
laration that he did not daim it." 
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Argumentum ad Hominem. 

If the patent be couched in language perspicnous and distinct, 
why is it necessary to présent 2,000 pages of record and 350 pages 
of argument directed almost exclusively to the task of flnding ont 
what the patent means? The most learned chemists in the land 
differ radically and almost acrimoniously upon every vital point and 
not inf requently those enlisted upon the same side are not in perf ect 
accord. Were the patent taken bodily from Holy Writ no more 
antagonistic dogmas and warring théories could be deduced there- 
from. Where so many accomplished specialists disagree, where so 
many propositions hâve been advanced tentatively and withdrawn, 
where reasons for certain phenomena are conceded to be whoUy un- 
known, the ordinary layman may, perhaps, be pardoned for suggest- 
ing that a document which has brought about such a condition of 
aflfairs is not written in the clear language which the patent law 
requires. And yet the patent, if interpreted according to the ordi- 
nary meaning of its language, is plain enough. If the claim in ques- 
tion be construed to cover the process broadly covered by the flrst 
daim, when such process is applied to colored pattems, the patent 
seems harmonious in ail its parts. It is only when the attempt is 
made to construe the claim according to the alleged nomenclature 
of the art that controversy begins. Unless the complainant can 
furnish a reliable chart and a more accnrate compass he can hardly 
expect the court to steer a straight course through a "sunless sea" 
of zinc, coal-tar and aniline-black. 

Conclusions. 

It is thought that the f ollowing propositions hâve been established : 

First. Whitehead was not the flrst to use a process in which a 
zinc compound was employed as a resist against aniline-black. 

Second. He was not the flrst to use oxide of zinc as a resist 
against prussiate aniline-black. 

Third. He was not the flrst to use a resist against prussiate ani- 
line-black containing oxide of zinc and a coal-tar color. 

Fourth. There are a number of zinc compounds which will not 
successfuUy resist prussiate aniline-black. 

Fifth. Zinc ferrocyanide is not in itself a resist against aniline- 
black. 

Sixth. The claim cannot be limited to prussiate aniline-black. 

Seventh. It cannot be limited to oxide, carbonate and hydrate of 
zinc. 

Eighth. It cannot be limited to basic coal-tar colors and dyewood 
extracts. 

Ninth. It cannot be limited to a process producing zinc ferrocyan- 
ide as a mordant. 

Tenth. Unless limited, as is urged by complainant, it is anticipated 
by the Manchester prior use in the summer of 1892. 

It follows that the bill must be dismissed. 
107 P.— 31 
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HALLOCK et al. T. DA VISON et al. 

(Circuit Court, N. D. New York. îlarch 19, 1901.) 

No. 6,818. 

1. Patents — Validity — Evidence to Scbtain. 

Tlie presumption in favor of the validity of a patent arislng from its 
Issuance is re-inforced by the faxïts tliat the patented machine was the 
flrst among many designed for the same purpose to accomplish success- 
fully that purpose, aad that it has been copied admlttedly by défendants. 

2. Bamb — Invention — Weeding Machines. 

The Halloclî patent, No. 600,782, for a -weeding machine, the essential 
feature of whlch is a tooth of a new and distinctive construction, de- 
signed to give it strength and stifCness laterally and flexibility In the di- 
rection of its movement, was not anticipated, nor the device suggested, 
by anything in the prior art; and in view of the great superiority of the 
machine over the many previously constructed, as evidenced by its im- 
médiate acceptance by users and large sale, must be conceded to dis- 
close patentable invention, and not merely the exercise of mechanical 
sliill. Claims 1 and 3 also held Infringed. 

In Equity. Suit for infringement of patent. On final hearing. 

This is an equity suit in the usual form, seeliing an injunction and ac- 
counting for an infringement of letters patent. No. 600,782, for improvements 
in weeding machines, granted to the Complainants March 15, 1898. The 
weeder of the patent consists of a frame supported about 20 inches above the 
ground by flexible and elastic teeth secured to the frame at the upper end 
aUd with their lower ends restlng upon the ground. The frame is provided 
with guide handles and is intended to be drawn by a horse. The upper por- 
tion of the tooth is flat and the lower portion, which does the weeding, is 
round in cross-section. The teeth are bowed rearwardly and hâve a slight 
rearward trall to prevent them from digging into the ground and to enable 
them to crush small lumps and permit the operator readily to remove rubbish 
which may hâve collected aroimd the teeth. The rearward trail is not suffi- 
cient to interfère with the fore and aft vibration of the teeth which are suffi- 
ciently flexible wben they strike a plant to pass around it without doing in- 
ivry. When in opération the teeth are glven a délicate, tremulous vibration, 
analogous to the motion of the human hand when engaged in weeding. In 
the spécification the patentées assert that machines of the class to which 
their weeder belongs hâve been in use for many years and that it has been 
demonstrated that the teeth thereof must be small and round in section and 
long and flexible so that when in use they will not dig deeply into the soil or 
Injure the young plants which are being cultivated. The lower parts of the 
teeth are preferably, substantially, straight and so arranged that they incline 
rearwardly somewhat, in order that they shall trail upon rather than dig Into 
the soil. No form of tooth which lacks any one of thèse features has been 
found to operate satisfactorlly and thèse characteristies are said to differen- 
tiate this class of machines from harrows andi cultivators, whose primary ob- 
ject is to break up and tum over the soil and which only operate between the 
rows of a growing crop. The weeder opérâtes not only between the rows of 
plants but also in the rows. The frame of a weeder must be high enough 
above the ground to pass over a crop and for that reason great difliculty is 
experienced with the teeth because if they are made small enough to work 
well they lack in strength and break or bend permanently, whereas if made 
sufliciently strong to avoid thèse objections they are too large and stiff to 
operate well as weeders. 

The spécification says further: "Our invention consists of a novel form of 
weeder tooth which possesses ail of the advantageous characteristies and re- 
quirements of the weeder tooth or finger as heretofore developed and at the 
same time possesses advantageous features not heretofore attained and which 
will be presently pointed out. * * * In the drawlngs, A represents the 
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veeder tooth or flnger as a whole. It eonsists of two parts, the lower, a, of 
which is small and round In cross-section substantially straight, and Inclined 
to the rear and Is intended to operate upon the soil and among the plants, 
and the upper part, a', which is flat and thin, to give flexibility and at the 
same time the necessary strength. * » * xhe tooth thus formed is found 
to worli admirably as a weeder, having the flexibility and elastlclty required 
and by reason af the shape of the lower part not tending to injure the plants 
being worked, while it has suffieient strength to support the frame of the 
machine and is not liable to break or become permanently bent while in use. 
* * * The teeth are preferably so arranged upon the frame that they are 
equal distances apart transversely of the machine." 

The patent contains six daims only two of whieh, bowever, are involved, 
namely, the first and the third. They are as foUows: "(1) A flexible tooth 
for a weeder having a substantially straight, trailing lower end portion, sub- 
stantially round in cross-section, and small in size, adapted to engage with 
the soil, and a flat spring ylelding upper portion adapted to be secured to the 
frame of the machine, substantially as and for the purposes hereinbefore set 
forth." "(3) The combination with the frame, of the teeth supported there- 
by, each tooth being adapted to rest upon the ground and thereby support the 
frame, and constructed to hâve a small round substantially straight and rear- 
wardly-inclined lower portion, a, and a flat spring yielding upper portion, a', 
which is secured to the frame, substantially as set forth." 

Infringement is not disputed, the only défenses being lack of novelty and 
invention. 

Marcellus Bailey, for complainants, 
Richard E. .Martin, for défendants. 

COXE, District Judge (after stating th.e facts). The proof estab- 
lishes without contradiction that the complainants' weeder is an ex- 
ceedingly popular and successful implement. Indeed, it seems to 
be the only entirely satisfactory weeder ever produced, although the 
attempt to make such a tool has extended over a period of 15 years. 
The défendants hâve themselves contributed to the cogent testimony 
establishing the excellence of the weeder by copying it in every es- 
sential détail. This being the gênerai situation the court is naturally 
disinclined to relax the rule which makes the patent prima facie 
évidence of its vafidity and casts the burden of showing the contrary 
upon the défendants. Cantrell v. Wallick, 117 U. S. 689, 695, 6 
Sup. et. 970, 29 L. Ed. 1017. Unquestionably the best référence is 
the patent granted over half a century ago to Charles Carlisle for a 
horse rake. To this proposition ail agrée. It is not pretended that 
this patent is an anticipation, but it is argued with force and in- 
genuity that it required no exercise of the inventive faculty to place 
the Carlisle tooth upon a weeding machine. It is asserted, errone- 
ously it is thought, that the complainants hâve done nothing more. 
The Carlisle rake seems to be an exceedingly clumsy and inoper- 
ative machine. There is no proof that it was ever used and it is not 
easy to see how it could be used to accomplish any useful purpose. 
The spécification says: 

"The rake-head or cross-beam G supports and carries the rake-teeth. They 
consist of a séries of bent sprlngs, O O, etc., each of whieh is flrmly secured 
to it, as seen in Figs. 2 and 3, the latter representing a vertical and central 
section of the cross-beam and one of the sprlngs and its soeket, and a woodeu 
tooth inserted in it. Each of said sockets is Intended to receive and support 
a rake-tooth, c, made of wood or other proper material, which is properly 
shaped and drlven flrmly into the soeket or tube, and when worn ont or in- 
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jured may be removed and haye a new one substituted In its place. • • • 
When a pièce of ground Is to be raked over the attendant applies hls hands 
to the handles of tbe rake-head and forces them and the head down, so as to 
cause the rake-points to enter the soil. The manner in whieh the rake-head 
Js supported and connected to the axle-tree enables the attendant to govem 
its vertical movements wlthout thelr being subjected to any influence arising 
from any élévations or dépressions over vi^hich the wheels in advauce may be 
passing." 

The pronounced rearward slant of the spring arms, the wooden 
pegs, the normal condition ol the teeth above the ground and not 
resting thereon and the wide distance between the teeth, absolutely 
preclude the idea that any rational being would ever think of using 
the Carlisle machine for weeding. It is easy for an expert with the 
patented structure before him to suggest analogies in the prior art. 
The question, however, is whether the prior art would suggest the 
patented structure to a skilled mechanic. To be more spécifie, 
would the Carlisle rake suggest the Hallock weeder? It is thought 
not. As matter of fact no one ever did place the Carlisle tooth 
upon a weeder. But let it be assumed that the idea might hâve oc- 
curred to a mechanic; he then would hâve been as far as ever from 
producing a successful weeder. The Carlisle tooth without radical 
changes in structure and slant would hâve failed to accomplish the 
purpose in view. The desideratum was to secure a tooth having 
an elastic "sensitive, tremulous, vibratory" dancing inovement and 
sufQciently stiff to prevent latéral deflection known as "bunching" 
or "tracking." The lack of thèse characteristics made the prior 
weeders failures. Farmers and inventors alike understood thèse de- 
fects and endeavored to correct them, but always upon the same 
gênerai Unes, and always without Success, until the complainants 
discovered the simple but effective tooth of the patent, and the 
problem was solved. The Hallock weeder bas largely supplanted 
other machines in the market and its success with the farmers bas 
been marked if not phénoménal. The testimonials from those who 
hâve used it leaves no room to doubt its unquestioned superiority. 
One of thèse, writing to the complainants only a few months after 
the patent was granted, says: 

"During the last six years I hâve used several différent makes of weeders 
■with more or less success, but the one which cornes very close to the idéal is 
your Success anti-clog weeder and cultivator. The great trouble with the 
round-tooth weeder Is they readlly clog by bunching the teeth together when- 
ever they strike a hard spot, while your style of fiât spring-tooth causes them 
to quickly adjust themselves so as to completely kili ail the little weeds. I 
used it on ail spring-planted crops, raspberries, blackberries, etc., and heartily 
commend it to the farmers In ail my Institute lectures. My farm is visited 
by hundreds. It is the largest private expérimental garden, and I do the 
largest strawberry plant trade of any one In America. Command me if I can 
serve your grand weeder further." 

The testimony of the others is of like import. 

The court is unable to concur with counsel in the criticîsm that 
the advantages now asserted are afterthoughts not pointed ont in 
the patent. It is thought that any one skilled in the art, after 
reading the spécification in connection with the drawings, would 
hâve no difficulty in constructing the machine as it is now placed 
upon the market. Loom Co. v. Higgins, 105 U. S. 580, 26 L Ed. 
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1177; Klein v. Eussell, 19 Wall. 433, 22 L. Ed. 116; Lalance & Gros- 
jean Mfg. Co. v. Habermann Mfg. Co. (C. C.) 53 Ped. 373. Tlie in- 
rentors were not called upon to state the exact length and curvature 
of the tooth or Ihe précise extent of the trail. Had they done so 
the limitations might hâve rendered their patent valueless. They 
describe the tooth as being long enough to enable the frame to pass 
over the crop and as substantially straight, but vvith a slight trail- 
ing feature. The drawings show the tooth distinctly and accurately. 
This is enough. 

Upon the whole record the court is convinced that the complain- 
ants hâve made a valuable invention. It is not a pioneer invention; 
it is not a great invention; but they hâve achieved success where 
before there was almost total failure and they should not be de- 
prived of the fniits of 'their improvement. Assume that the Hal- 
lock weeder had never been made, is it not manifest that the art 
vs'ould be in a primitive and rudimentary condition and the farmers 
deprived of a valuable and effective tool? The process of évolution 
might go on for décades upon the old lines without producing a ma- 
chine which would do the work. It is often diflQcult to draw the 
line between invention and mechanical skill, but when the court 
has to deal with a machine which for the flrst time has achieved 
success after a long line of failures, which accomplishes results never 
attained before, which is new and useful and in large demand, it is 
generally safe to assert that the man who made it is an inventer 
and not a mère mechanic. "It may be laid down as a gênerai rule, 
though perhaps not an invariable one, that if a new combination 
and arrangement of known éléments produce a new and bénéficiai re- 
suit never attained before, it is évidence of invention." Loom Co. v. 
Higgins, 105 U. S. 580, 591, 26 L. Ed. 1177. The défendants rely 
upon the authority of Mast, Foos & Co. v. Stover Mfg. Co., 177 U, 
S. 485, 20 Sup. et. 708, 44 L. Ed. 856, but the décision enunciates 
no new law upon the question at issue. The patentée in that case 
"invented no new device; he used it for no new purpose; he applied 
it to no new machine. Ail he did was to apply it to a new purpose 
in a machine where it had not before been used for that purpose." 
In the présent case the patentées hâve invented a new device, used 
it for a new purpose and applied it to a new machine. There would 
be greater analogy between the two situations if the Carlisle tooth 
could be used in a weeder, but the testimony is clear that it could 
not be. If the Hallock tooth were found in the prier art upon a 
rake or a cultivator the défendants' argument might apply, but it is 
not found there. It was the discovery of a tooth which, for the 
flrst time, had imparted to it, when in action, the peculiar vibratory 
motion needed to do the required work, namely, to operate between, 
as well as in, the rows, destroying the weeds and saving the plants, 
which renders the doctrine of the Mast -Foos Case inapplicable. Such 
motion is not found in the teeth of harrows, rakes or cultivators, 
and would, if it existed, impair their usefulness. The work of the 
weeder begins after that of the harrow is completed. 

It is thought that the foregoing views are in accord with the dé- 
cisions of the suprême court in cases presenting similar facts. In 
the oft-quoted case of Potts v, Creager, 155 U. S, 597, 15 Sup. Ct. 
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194, 39 L. Ed. 275, the patentée took the cylinder from an old wood- 
polïshing machine, substituted bars of steel for bars of glass, pro- 
vided it with a revolving roller and used it as a clay disintegrator. 
The court say: 

"Doubtless a patentée Is entitled to every use to whicli his Invention is sus- 
ceptible, whether such use be known or unknown to him; but the person who 
bas taken his device and, by Improvements thereon, bas adapted it to a différ- 
ent industry, may also draw to himself the quality of an inventor." 

In Electric Co. v. La Eue, 139 U. S. 601, 11 Sup. Ct. 670, 33 L. Ed. 
294, it was held to be invention to apply a well-known torsional 
spring to a telegraph key. 

In the Barbed-Wire Case, 143 U. S. 275, 12 Sup. Ct. 430, 36 L. Ed. 
154, it was held that invention was involved in substituting a wire 
barb for one eut from an iron plate. 

In Magowan v. Packing Co., 141 U. S. 332, 12 Sup. Ct. 71, 35 L. 
Ed. 781, invention was found in placing a rubber back upon the 
packing for stufïing boxes. 

In Smith v. Vulcanite Co., 93 U. S. 486, 23 L. Ed. 952, a patent 
was sustained which covered the substitution of hard rubber for ma- 
terials previously used as a plate for artiflcial teeth. 

In TopliflE V. ToplifE, 143 U. S. 156, 12 Sup. Ct. 825, 36 L. Ed. 658, 
the court found invention in a slight modification of a device shown 
in a former patent. At page 161, 145 U. S., page 828, 12 Sup. Ct.., 
and page 661, 36 L. Ed., the court say: 

"It is not sufficient to constitute an anticipation that the device relled upon 
might, by modiflcation, be made to accomplish the functions performed by the 
patent in question, if it were not designed by its maker, nor adapted, nor 
actually used, for the performance of such functions." 

In Hobbs v. Beach (decided March 5, 1901), 21 Sup. Ct. 409, 45 L. 
Ed. , the suprême court say: 

"We agrée wlth the courts below that It did involve invention to see that 
a machine of the Dennis and York type was adaptable to the work of the 
Beach device, and, second, to make such changes as were necessary to adapt 
that device to its new function. Wlth ail the antlcipating devices before us, 
it is apparent that the mère change in the shape of the dies was a minor part 
of the work involved in so changing the Dennis and York machine as to 
make it perform a whoUy différent function, the invention consisting rather 
In the idea that such change could be made, than in making the necessary 
mechanical altérations." 

If there be one central controlling purpose deducible from ail thèse 
décisions, and many more that might be quoted, it is the steadfast 
détermination of the court to protect and reward the man who has 
done something which has actually advanced the condition of man- 
kind, something by which the work of the world is done better and 
more expeditiously than it was befofe. The complainants hère hâve 
accomplished this resuit, and, in one aspect, their claim to récog- 
nition is stronger than that of the complainants in many of the 
cases referred to, for the reason, as before stated, that there was 
not in the art, or in any analogous art, a tooth which could be made 
to do successful work as a weeder. Some of the earlier teeth resem- 
ble the Hallock tooth on paper, but in each and ail the necessary 
characteristics are wanting. It follows that the complainants are 
entitled to the usual decree. 
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LALANOB & GROSJEAN MPG. CO. et al. v. HABERMAN MFG. CO. 

SAMB V. MATTHAI et al. 

(Circuit Court, S. D. New York. April 11, 1901.) 

Patents— Infringbmknt— Action for Damages— Co-Complainants — Sbttle- 
MENT BY One— Efpbct. 

A eo-complainant and co-owner of a patent cannot defeat the other's 
right to recover In a suit for Infringement by its exécution of a sole 11- 
cense and release pendente llte to the défendant. 

In Equity. 

Walter D. Edmonds, for complainant Lalance & Grosjean Mfg. Ce. 
Louis Marshall, for défendants. 

COXE, District Judge. The identical question is involved in each 
of thèse actions. That question is clearly and fairly stated in the 
complainants' brief as follows: "Whether one of co-complainant 
co-owners of a patent can by its sole license and release pendente 
lite defeat the other's right to recover in their suit of infringement." 
The answer, so far as the right to recover damages is concemed, 
must be in the négative upon the authority of the décision of Judge 
Lacombe rendered in those actions upon a motion to dismiss the 
bills. Lalance & Grosjean Mfg. Co. v. Haberman Mfg. Co. (C. C.) 93 
Fed. 197. The testimony since taken in no manner aiïects the ques- 
tion of law then presented. The facts are the same, the argument 
is the same and the court is the same. The opinion says: 

"It is net tbouglit that the exécution of an assignaient and a release by 
one of the joint owners destroys the co-owner's right to recover his damages 
from the défendant To so hold would be to push the supposed analogy to 
the law of real property altogether too far. * » * Upon the précise ques- 
tion now presented, vlz.: the power of one co-owner to destroy the other's 
accrued right to damages, the opinion of RomlUy, M. E., cited on complain- 
ants' brief (In re Horsley & Knighton's Patent, L. R. 8 Eq. 475), seems to 
characterize the proposition quite correctly as 'a violation of the fundamental 
principles of law, and contrary to natural justice.' " 

This décision, made after elaborate argument and careful con- 
sidération, is controlling now. The Lalance & Grosjean Company 
and the St. Louis Company entered upon thèse suits to accomplish 
a common purpose and gain a common advantage. Every step was 
the subject of conférence and joint agreement. Each corporation 
contributed to the expense and the suits were prosecuted by a law- 
yer who had for years acted as their counsel in other matters, posses- 
sing the confidence and respect of both. In such circumstances, for 
one of the complainants without the knovpledge of the other to settle 
with the défendants for |20,000 and refuse to give the other com- 
plainant a dollar seems, in the language just quoted, "contrary to 
natural justice." Indeed, ail parties appear to be in accord upon 
this proposition. Mr. Niedringhaus, who has indemnifled the défend- 
ants and who must pay whatever the Lalance & Grosjean Company 
recovers, contributed a few years ago to a suit brought against an 
infringer upon a patent owned by that company. The suit resulted 
in a recovery and, although the sum contributed by him was repaid, 
he insisted upon his right to share in the full amount recovered. He 
testifles as follows: 
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"I -was a party to the suit In that I eontritiiited half of the eipense as I 
went along and that faet I think entitles me to one-half of the recovery. 
• * • As a matter of fair, honest dealing between men I think under 
thèse circumstances I am entitled to half of that money, because that Is a 
common business princlple If we dlTlde the losses we will also divlde tho 
gains." 

A division of the gains in the présent instance would resuit in a 
payment of |15,000 to the Lalance & Grosjean Company. There 
should be the usnal decree for an accounting. 

It would seem that the Lalance & Grosjean Company cannot re- 
cover more than a moiety of the amount reported by the master, but 
this question need not be decided at présent. It can be left until 
the settlement of the decree or even until the final decree. 
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SAME V. ADLER et al. 

(Circuit Court of Appeals, Second Circuit April 9, 1901.) 

Nos, 116 and 117. 

Patents — Infringkmbnt— Plaiting Machine. 

Panse patent, No. 595,728, for a plaiting machine, In whlch the only 
patentable features are the peculiar shape of an undulating knife or 
blade, and the manner of permanentizing the shape of the fabric after 
It is plalted, and in which there Is a vibratory motion of the knife and 
a step by step movement of the rolls, is not Infringed by a machine 
which has neither of thèse movements, and in whlch the devices which 
produce plaits are totally différent 

Appeals f rom the Circuit Court of the United States for the South- 
ern District of New York. 

Thèse two bills in equity were brought in the circuit court for the 
Southern district of New York to restrain the respective défendants 
from the alleged infringement of letters patent No. 595,728, dated 
December 21, 1897, to Friedrich W. Panse, assigner to the complain- 
ant, for an improvement in plaiting machines. The machines used by 
each défendant were alike, and the cases proceeded to final hearing 
upon a single record. The bills were dismissed by the circuit court 
(103 Fed. 948), and the défendants in each case appealed to this court. 

Arthur v. Briesen, for appellants. 

Hector T. Fenton and Benno Loewy, for appellees. 

Before LACOMBE and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. The object of the invention was an im- 
provement upon a plaiting machine which would furnish wavy edges 
to plaited fabrics. The plaiting machine which the patentée de- 
scribed in his spécification was the ordinary "side-plaiting" machine, 
for making fiât plaits. Such a machine consists "essentially of a pair 
of parallel rolls adapted to be heated and arranged to be reciprocated, 
and which hâve a short up and down motion of a knife or blade ar- 
ranged horizontally. The knife forms the plaits by a forward and 
upper motion, and the rolls are then reciprocated, and act to" make 
the plait permanent, which is what the patent calls "permanentizing" 
the plait. The alternate motion of the blade, by which it is entered 
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between the rolls and withdrawn from such position alternately, and 
the step by step rotary motion of the rolls, are described in the spéc- 
ification. The patented improvement consisted in giving to the blade 
of a side-plaiting machine, either straight-edged or saw-toothed, an 
edge which prodnced a wavy edge upon the plaits. The edge of the 
blade was provided with teeth, one set having convex outer edges, and 
the adjacent teeth having concave outer edges ; "the convex and con- 
cave teeth being placed alternately, in order to produce a wavy-edge 
blade." For a more particular description of the teeth, the spécifi- 
cation says: 

"The undulations or waves In the edges of said blade are of such a depth 
as to enable the said blade to Impart to the plaits which It makes in the 
fabrie waTy edges correspondlng in size and shape to the waves or undula- 
tions or the blade." 

The spécification also says (and the paragraph is deemed by the 
complainant to be important) : 

"It will be obvious that thls waved edge or blade may be of any desired 
construction, and undulated or serrated in any manner to produce a wavy 
edge, and may co-operate with the déviées other than the rolls hère shown to 
effect the plaiting." 

The patent contains two claims, of which the first only is said to 
hâve been infringed, and which is as foUows: 

"(1) In a machine for forming wavy-edged plaiting, the combinatlon of a 
blade for forming the plaits, the plait-forming edge thereof being of a con- 
tinuously undulating outllne, and the waves in the edge being of such depth 
as to impart a wavy edge to the plaits, and means for permanentizing the 
plaits imparted to the fabrie by the said edge." 

The progress of the patent through the patent office was impeded 
by the persistence of the examiner in calling the attention of the 
applicant's solicitors to patent No. 122,137, dated December 26, 1871, 
to William M. Storm, for plaiting or "puflSng" and "festooning" fab- 
rics. The only teeth shown in the drawing of the patent are those 
for making puffs or festoons in a muslin skirt, and are quite irregular 
in height. The patent offlce requii'ed an amendment of the claims 
which should describe the construction of the waved edge of the blade. 
The requirement was complied with by the introduction of the words 
•'the plait-forming edge thereof being of a continuously undulating 
outline," and the patent was issued. Although the défendants made 
much in their argument of the Storm and the Fainter inventions, the 
latter being shown in patent No. 193,029, dated July 10, 1877, for a 
hand plaiter, which more closely approach to the Panse blade than 
do any other alleged patented anticipations, we think that the device 
of the patent in suit was a patentable, though narrow, improvement. 
The Painter device was a hand tool with one blade, which had "a long 
central upward curve and two half terminal curves," by the aid of 
which the fabrie was bent into an undulating edge. The blade had 
not the peeuliar convex and concave edges of the Panse blade, and 
never could produce its wavy-edged plaits. Panse's title as the origi- 
nator of the improvement upon the previous irregularly toothed or 
upon straight-edged blades, which consisted in a blade with alternate 
concave and convex edges of such a depth as to impart to the plaits 
correspondlng wavy edges, was not successfully attacked by any antic- 
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ipatoiy patent His en tire machine, as described in the spécifica- 
tion, consisted of an old side-plaiting machine with the new blade. 
The défendants hâve adapted a serrated blade to a chain fluting ma- 
chine, — a well-known machine for making flûtes, which are longi- 
tudinal parallel ruffles with round edges; the distinction between 
plaits and flûtes being that the former hâve angular edges and are 
flat, whereas the latter hâve round edges and stand up. A chain 
fluting machine consists essentially of a pair of endless parallel chains 
passing around two opposite pairs of shafts ; the chains having links 
or blades pivoted thereto which intermesh together. The mode of 
opération of the défendants' machine is shown in the written descrip- 
tion of it f urnished to the complainant by the défendants, as f ollows • 

"The blades of the lower set or chain hâve curvilinear serrations on the 
biting edge in order to impart a transverse plaiting effect to the plaits formed 
thereby, as will be seen by Inspecting Fig. 5, which is an exaggerated view of 
such edge, while the upper set of blades, d, which mesh with the lower set 
of blades, and the two aetlng together in a heated condition, permanentize 
the plaits Imparted to the fabric simultaneously with the formation of the 
plaits. * * » The fabric Is fed into the machine at the point marlied 'p' 
in Fig. 3, and Is grasped between the moving chains of blades and given a 
plaited serrated edge longltudinally with a curvilinear edge laterally, and is 
carried along by the said blades untll the two chains separate at the point 
q, where the fabric is delivered. In its progress through the plaiting devices 
the fabric receives longitudinal plaits with curvilinear edges, which plaits so 
found are simultaneously permanentized by the heat and pressure of the 
meshed blades which form the plaits, aided by the heat applied to both of 
them." 

Although fiutes and flat plaits are différent things, by this mech- 
anism the rounded edges of the flûtes are to a certain extent flattened 
and are given a wavy appearance; and this resuit is produced by the 
action of the serrated links or blades, and corresponds with the re- 
suit in the side-plaiting machine. The round flûtes hâve not become 
perfectly flat plaits, but for the purposes of this case it can well be 
assumed that the wavy resuit is in the two machines the same. The 
question of importance is that of infringement, and is whether a com- 
mon resuit is produced by substantially the same or by very différent 
means, and a substantially différent mode of opération. The Panse 
machine was a side-plaiting machine adapted exclusively to the pro- 
duction of flat plaits, and in the machine a serrated blade having a 
vibratory motion grasps the fabric, forms the plait, enter s between 
the rollers and withdraws therefrom, having cleared itself from the 
fabric. The pressing and ironing rollers having a step by step rotary 
motion, so that they can hold th.e fabric while the blade forms the 
plait, carry the plaited fabric forward, and press the plait into perma- 
nency. The serrated blade of the défendants' machine is one set of 
the chain links, which hâve no vibratory or alternating forward and 
receding motion. The chain links hâve no step by step motion, and 
the two sets of links co-operate to make, heat, and press the flûtes or 
plaits by a simultaneous opération. It is only by giving a very wide 
construction to the claim that the éléments of the modifled fluting 
machine of the défendants can be included in the patented combina- 
tion, because the means of the défendants do not create the resuit in 
the way or by the mode of opération of the peculiar and distinguishing 
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devices of ihe side plaiter. The complainants lay stress upon the 
clause in the spécification which has been heretofore quoted, to the 
effect that the waved edge of any desired construction may co-operate 
with devices other than the described rolls to effect the plaits. Of 
course, it is not supposed that by this language the combination oi' any 
waved blade and any pressing devices which will accomplish the re- 
suit can be properly claimed, but the complainants désire by a dex- 
terous use of language to make the défendants' means sufflciently 
analogous to the described means to Justify the charge of infringe- 
ment. The two machines are so unlike each other in the mode in 
which they respectively operate (that is, in the combination of de- 
vices which produce a plait in one and a flûte in the other) that in- 
fringement of the complainants' patent does not exist. 
The decree of the circuit court is aflflrmed, with costs. 



MOORE V. EGGERS. 

(Circuit Court of Appeals, Sixth Circuit. March 5, 1901.) 

No. 874. 

Patents — Infkingkment— Apparatus roR Digging Trenches. 

The Moore patent, No. 524,502, for Improvements In holstlng and con- 
veylng apparatus used In digging and refilling sewer trenches, whlle it 
discloses patentable Invention and is valld, is limited by the prior art, 
as well as by the language of clalm 1, to means for carrying the mov- 
ing parts of the apparatus high enough to clear the lining of the trench 
and the heads of workmen therein, which, as described, conslst of the 
use of a moving car or conveyor, run upon tracks laid on either side of 
the trench, upon which the buckets of earth are hoisted by means of a 
holstlng apparatus, and which Is constructed "with an open base frame," 
havlng no timbers across it below the platform upon which the operator 
stands, and which is placed at a considérable height above the trucks. 
The patent is not Infrlnged by a conveyor which lacks the élément of 
the open base frame. 

Appeal from the Circuit Court of the United States for the North- 
ern District of OMo. 

The bill in this cause, filed by Moore, the appellant, chaiged the défendant, 
Eggers, with the Infrlngement of the first clalm of letters patent No. 524,602, 
issued to the appellant, August 14, 1894, for the Invention of an improvement 
In "holstlng and eonveylng apparatus." The défendant denied Infrlngement, 
and upon that Issue the case was heard and determlned in the circuit court; 
the validity of the appellant's patent not belng dlsputed. That court, being 
of opinion that infrlngement was not shown, dlsmissed the bill. Thereupon 
the complainant appealed. 

Arthur E. Parsons and George W. Hey, for appellant. 
E. S. Taylor, for appellee. 

Before LURTON and SEVEEENS, Circuit Judges, and CLARK, 
District Judge, 

SEVEEENS, Circuit Judge (after stating the nature of the case as 
above). The invention covered by the appellant's patent relates to a 
class of machines then in quite common use, and of which there were 
varions forms of construction. Many of them had been patented in 
this country, and some of the patents are shown in this record. They 
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were intended for use in excavating and refliling trenches in con- 
Btructing sewers and for similar purposes, and their principal feature 
consisted in their adaptation to a mode of opération whereby the 
earth was excavated, lifted, and carried back on the line of the 
trench, and fllled in over the pipes; the latter having been laid in- 
termediate the excavation and refliling. In this way only a limited 
portion of the trench need be open at any time, and the labor of re- 
handling the earth was avoided. They were long structures, run- 
ning lengthwise of the trench, their length depending largely upon 
the distance over which the excavated material was required to be 
carried. Moore's patent professes to be for improvements on such 
machines, and acknowledges the existence of two of the principal 
patterns, namely, one in which the carnage conveying the buckets 
used in transportation was run from one end of the machine to the 
other on elevated tracks supported by movable trestles, which are 
shifted as the work progresses, the carriage being propelled by 
power located at one end of the apparatus, and the other one in 
which the power, an engine and boiler, together with the hoisting 
mechanism, were transported back and forth on tracks provided 
for the purpose. With regard to the flrst of thèse forms, Moore 
in his spécification states the objections to be that: 

"Sueh trestles constîtnte an expensive part of the apparatus, and, as they 
span the trench at short interrals, they form obstructions which interfère 
in a measure with the workingmen." 

He States the objects of his invention to be — 

"To dispense with the trestles heretofore employed, and thua reduce the 
cost of the apparatus: also, to so construct the apparatus as net to interfère 
with the worlilngmen or the sheeting used for preventing caving in of the 
walls of the trench; and, flnally, to simpllfy the tackle for operating the 
hoisting and conveying mechanism." 

The following are the drawings which accompany his spécifications; 
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Fig, 1 îs a sectional élévation of the apparatus. Fig. 2 is an end 
View of the conveying car. Fig. 3 shows the hoisting apparatus lo- 
cated on a carriage having wheels running on a track transversely 
across the conveying car, to facilitate dumping out at the side of the 
track or on one side of the central line of the trench. Fig. 4 rep- 
résenta a détail of construction. The hoisting cable, J, is attached 
at one end to the drum on which it winds, and extending over pul- 
leys, k and k*, and running under the vertically moving pulley, k^, 
is secured at the other end to the carriage at k*. The draft and 
stay cable, M, is attached at one end to the drum, D^, on which it 
winds, and extending over the pulleys, k and N, and around the 
pulley, O, which is fastened to a rigid post, runs back to the car- 
riage, to which it also is secured at k*. The primary purpose of 
thèse cables is the one to hoist and lower the bucket; the other. 
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to move the conveying car along its tracks. The cables also per- 
fonn a subordinate functlon in operating the mechanism, which it 
is not now necessary to explain. The spécifications explain in dé- 
tail the construction of the conveying car, E. In 4:he main it is 
shown by tha drawings. There is a raised platform at G, on which 
an operator stands to manage the hoist and signal the engineer. 
The cross timbers, e^, of the frame are at the same height with 
the bottom of the platform, and of thèse, the cross timbers, and 
platform, the inventer says: 

"By elevating the cross timbers and platforms of the conveying car. as 
Ghown in the drawings, the car clears the sheeting which usually projects 
above the trench whenthe same is startçd, and tlie danger of the car striking 
the worljingmen in passing bacii and forth over the trench is also avoided." 

He also states, in explaining the opération of the hoisting ap- 
paratus, that: 

"The hoisting buclset, in being raised and lowered, passes through the 
aperture formed by the open base frame and the raised frame of the car." 

By the "open base frame" we understand the space under the 
platform, G, and the cross-bars, e^ is meant, and by the "raised 
frame," that part of the car which is above the "open base frame." 
Other parts of the spécifications describe other features of the pat- 
ent not involved; and it is believed that the drawings, with the fore- 
going explanations, are suflScient for the purposes of the présent 
inquiry. 

We hâve already referred to the récognition by tbe patentée of 
the pre-existing art. It would be tedious to go through with a dé- 
tail of ail the patents offered in évidence by the défendant to show 
the extent of the progress which the patentée was bound to ac- 
knowledge. We will refer to some of them. In 1871 patent No. 
117,778 was granted to Hoffman for a machine for hoisting and 
carrying weights or heavy bodies. This showed an elongated trestle, 
in the upper part of which were built tracks running lengthwise. 
On thèse tracks was a carriage with wheels. The carriage frame 
descended below the tracks, and in that part of it was a pulley 
over which ran a cable to operate the hoist. When the load was 
lifted from below to the carriage, the hoisting apparatus was locked 
to the carriage, and the carriage, with its load, was drawn by the 
cable along the track, lengthwise of the trestle, to the place of de- 
posit. This apparatus does not show a track with sufificient éléva- 
tion to carry the load clear of men working below, nor is the trestle 
movable on tracks. In 1883 a patent, No. 277,403, was issued to 
Baldwin for a hoisting device for elevating coal, ore, and other like 
material. This appears to hâve been adapted, also, to the purpose 
of excavating wells and carrying the earth away from the opening, 
It shows a frame standing on wheels, and in the upper part of the 
frame was a hoisting apparatus. Tracks were laid, on which the 
wheels were to run. In opération the bucket was hoisted by the 
hoisting apparatus into the opening in the lower part of the frame, 
and thereupon the frame, with its load, was moved oflf on the track 
to the place of deposit. This patent, also, did not contemplate carry- 
ing the load at an élévation. In 1885 a patent, No. 333,456, was 
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issued to Ford for an "elevating and carrying apparatus," similar in 
mest respects to Baldwin's, which showed a frame into the apening 
of which the bucket was lifted, whereupon the frame or conveyor was 
moved along on wheels and tracks to a place of deposit. This, also, 
did not contemplate a clearance below. In 1886, patent No. 346,830, 
was granted to Hunter for an apparatus for hoisting stone. This 
patent shows a conveyor of similar character. It seems, from the 
drawings, to hâve been high enough to carry the load over the 
heads of the workmen; but there is a cross beam at the bottom of the 
frame, as there is in the conveyor of the defendant's machine, which is 
alleged to infringe, which cross-bar would preclude workmen or pro- 
jecting obstacles from standing or being in the line of the move- 
ment of the conveyor. Like those already described, the conveying 
frame was built on wheels and moved on tracks. The load was lifted 
into the opening of the frame of the conveyor. The next patent 
which we shall notice is No. 422,826, granted to Peterson, March 4, 
1890, for a stone lifting and carrying machine. In this patent the 
track was supported on "suitable trestle work." The conveyor con- 
tained a hoisting apparatus, which lifted the load into the open bot- 
tom of the frame, and, when lifted, the load was taken by the con- 
veyor to the place where it was deposited. In the upper part of the 
frame was a track running across it, and a carriage supporting the 
load, which could be moved from side to side of the conveyor, so as 
to deposit the load at either side of the central line of the tracks be- 
low, as in the Moore patent, and there was a platform at each end of 
the conveyor for the operator. This pattem of machine, although 
intended for hoisting and conveying stone, was equally adapted to 
hoisting and conveying earth, which would be but another use of it. 
Then, on May 20, 1890, patent No. 428,437 was issued to White, for 
an "apparatus for raising and moving earth." The frame in this pat- 
ent was long, consisting of interchangeable lengths, which were sup- 
ported by rollers running on tracks. In the upper part of the frame 
was a track running lengthwise, on which a carriage was propelled, 
carrying a bucket, which was flrst lifted up into the frame and locked 
to the carriage. The carriage, as well as the hoist, was actuated by 
cables extending to them from a drum or drums driven by the engine 
at the end of the apparatus. Thèse cables were carried up from the 
drum or drums (for there might be more than one drum) over puUeys, 
which were at ail times as high as the top of the carriage and quite out 
of the way of anything below. Platforms were arranged part way up 
on the inside of the frame on either side for the operator to stand up- 
on whUe managing the lifting apparatus. The patent does not con- 
template, or at least does not express, the purpose of having an 
opening in the base of the frame adapted to clear the workmen or 
the sewer constructions below, though to one looking at the draw- 
ings it would seem but a step further, plainly indicated by a need 
for it, to hâve added that feature. 

It is manifest that the structures shown by former patents antici- 
pated Moore's in ail other features except the open base of the con- 
veying car and the means of carrying the cables aloft. There was 
nothing new in the hoisting apparatus contained in the car. The 
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essence of Lis invention, as indicated by his own déclarations, as 
wdl as by the limitations imposed by the state of the art as sbown 
by the évidence, consisted in the production of the means for carry- 
ing the moving parts of the apparatus high enongh to clear the 
lining of the trench and the heads of workingmen, during the process 
of excavation and transportation; and, further, it is clear that the 
patentée intended it should be carried sufiSciently high to permit 
the excavation to go on from the beglnning veithout danger, for, 
in the practice virith the older apparatus, the clearance was effected 
when the trench itself was deep enough. We are not hère referring 
to that part of the invention which relates to the détails of the 
cables or the peculiarities of their functions, for we are concerned 
only with the flrst claim, which does not involve any peculiarity in 
them except the position they occupy. This flrst claim is as foUows: 

"In a hoisting and conveying apparatus, the combinatlon, with traeks 
arranged lengthwise of the trench to be excavated, of a conveyor car running 
upon said traeks and provlded with an open base frame and an open raised 
frame, forming an aperture for the passage of the hoisting bucket, a platform 
arranged on said frame adjacent to said aperture, and guide wheels mounted 
on the raised frame above said platform, and hoisting and draft cables run- 
ning over said guide whéels, respectlvely, whereby such cables are supported 
clear of the operator standing upon said platform, substantially as set forth." 

The second claim (there are but two) includes in a combination 
the peculiar attachments and adjustments of the cables. The in- 
fringement of this claim is not chargea. 

The defendant's machine, which is charged to be an infringement, 
is shown by the accompanying diagram. 

It contains a car running lengthwise of the trench and carrying 
the hoisting apparatus; but the traeks on which it runs are sup- 
ported by a trestle. This, though, was an old method of construc- 
tion, which Moore essayed to improve. There is no "open base 
frame," as in the Moore patent (which there must be in order to 
exhibit the invention), open at the ends of the frame, having référ- 
ence to the direction of the car when in motion. The axles of the 
wheels of the car run from side to side across the trench, and there is 
also an end pièce in the bottom timbers of the car, which extends 
across the trench, thus closing in the bottom of the frame. In the 
ârst claim of the Moore patent the conveying car is stated to be one 
having an "open base frame," and it would bave defeated the ob- 
ject of his invention to hâve built his frame without an open base. 
Moreover, having thus described his conveyor in his claim, he puts 
it forward as a constituent of his invention, and he could not now 
say that the kind of frame he will éiaploy is indiffèrent. Keystone 
Bridge Co. v. Phœnix Iron Co., 95 U. S. 274, 24 L. Ed. 344; Fay v. 
Oordesman, 109 U. S. 408, 3 Sup. Ct. 236, 21 L. Ed. 979; Brown v. 
Manufacturing Co., 6 C. C. A. 528, 57 Fed. 731; Manufacturing Co. 
V. Randall, 43 0. C. A. 578, 104 Fed. 355. 

Besides ail this, if he were permitted to constriie his claim as in- 
cluding traeks built on trestles and a conveyor which was not open 
at the ends, so as to admit of its safe passage over the trench lining 
and the heads of the workingmen, it would destroy his patent, so far 
as that claim is concerned, for it would reduce it to the prior art. 
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If the Moore patent had preceded ail other devices for perfonnîng 
the work for which it was intended, it might very well be tiiat he 
could bring under tribute ail who should enter his domain, and build 
within the wide four corners of his invention; or, if he had made a 
large advance in a new direction in an art not new, he would hâve 
been protected to the extent of the limits of his large invention. 
Thèse are propositions which were applied by the suprême court in 
Morley v. Lancaster, 129 U. S. 263, 9 Sup. Ct. 299, 32 L. Ed. 715, 
and by this court in the cases of McCormick Harvesting Mach. Co. 
V. Aultman, Miller & Co., 16 C. C. A. 259, 69 Fed. 371, and Bundy 
Mfg. Co. V. Détroit Time-Register Co., 36 C. C. A. 375, 94 Fed. 524. 
It is contended by counsel for the appellant that Moore's invention 
is of a primary character, and should hâve the beneflt of the libéral 
107 F.-^2 
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construction accorded to inventions of that character. But, as we 
hâve shovi'n, tMs invention stands on distinctly narrow ground, and 
there is no room for broadening it. 

It is quite clear to us that the décision of Judge Coxe, in the case 
of Moore v. Mamell (G. C.) 93 Fed. 467, a case founded on the same 
patent, which has been cited and considerably relied upon by the 
appellant, was controlled by the supposition, arising from the in- 
adéquate record before him, that Moore's invention covered an ex- 
tensive field, which entitled it to a libéral construction; but in the 
présent case it is made clear that, while the invention was both 
novel and usefui, it had no wider scope than the spécial feature of 
the construction which he devised to carry his car and the apparatus 
it contained safely over the heads of the employés and the linings 
of the trench, and at the same time saving the expansé of a trestle 
on which to lay his track. If the base frame of the patent were 
eut ont, and the raised frame dropped to the wheels, we should 
hâve nothing new in it. His spécifications would be unintelligible 
and the substance of his invention eliminated. The défendant does 
not use an open base frame conveyor, but a combination of éléments 
found in the old art, assembled to perform the same service there- 
tofore performed by them, and, therefore, does not infringe the com- 
plainant's patent. 

Having reached this conclusion, it is unnecessary to inquire whether 
the further point made by défendantes counsel, that the fact of the 
defendant's track being carried on trestles while the complainant's 
rests upon the ground, as counsel insists it must to fulfill the patent, 
would relieve him from the charge of infringement, is well taken 
or not. Nor do we need to advert to any supposed modification of 
the invention patented to Moore by what transpired during the prog- 
re.ss of his application through the patent office. G-iving his first 
claim ail the scope that the existing art will admit, we are quito 
clear that the charge of infringement is not made out. The decree 
of the circuit court dismissing the bill will therefore be aflBirmed. 



BROWN HOISTING & œNVEYING MAOH. OO. v. KING BRIDGE CO. 

(Circuit Court of Appeals, Sixtli Circuit Februaiy 12, 1901.) 

No. 825. 

Patents— Patentable Invention— Hoisting and Convbtino Machines. 

The Brown patent, No. 300,690, for an Improvement in hoisting and 
conveyiiig macliines, used chiefly in unloading lieavy cargoes, sucli as coal 
and ore, from vessels, and conveying the same to a distance, — the im- 
provement described in the flrst three daims consistlng In provlding a 
jointed connection between the truss which carries the traclc of the con- 
veyor and the piers upon which it is supported at or near either end, so 
as to permit the flrst end of the truss and the pler supporting it to be 
moved laterally without straining the parts or moving the second pier, — 
is void for anticipation and lacis of patentable invention. The idea of 
mailing articulate connections between the truss and piers, broadly 
claimed as new In the patent, was disclosed in prior patents; and the 
spécifie devices described in the claims for maklng such connections were 
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old and well known, and such as would readily suggest themselves to a 
skilled mechanic as appropriate to accomplish the object desired. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Ohio. 

This is a suit In eqnity upon a blll flled by the appellant, the Brown Hoist- 
ing & Conveying Machine Company, complaining of the Infringement by the 
King Bridge Company, the appellee, of rights secured by letters patent No. 
300,690, issued by the United States June 17, 1884, to Alexander E. Brown, 
the assigner of complainant, for Improvements in hoisting and conveying 
machines. The bill is in the usnal form. The answer dénies that there was 
any novelty in the supposed invention, or that it exhibits patentable inven- 
tion. It further dénies that Brown was the first inventor of the alleged im- 
provements, and sets forth a list of 30 or more French and American patents 
which it Is averred embodied the supposed invention of Brown, and also 
allèges that the said invention v?as in public use at Cleveland, Ohio, by the 
Cleveland EoUing-Mill Company, In 1881, at a date more than two years 
prier to Brovyn's application. The défendant also dénies infringement. A 
replication to the answer having been flled, proofs were taken by both par- 
ties, consisting mainly of the patent in suit, the assignment thereof, and of 
prior patents for similar machines, and the prior use by the Cleveland Koll- 
Ing-Mill Company, set up in the answer, with évidence by experts expiaining 
and lUustratlng the patent in suit, and the prior patents and machines which 
were supposed to be relevant to the issues in the case. At the hearing on 
pleadings and proofs the bill was dismissed. The complainant brings the 
case hère by appeal. 

R. S. Taylor, for appellant. 

Thos. W. Bakewell and S. H. Toiles, for appellee. 

Before LUETON, DAY, and SEVERENS, Circuit Judgea, 

SEVERENS, Circuit Judge, having stated the outline of the case as 
above, delivered the opinion of the court. 

This case was decided by Judge TAFT shortly before his résigna- 
tion, and in conséquence of the pressure of other duties no written 
opinion was flled by him. We hâve nothing in the record, therefore, 
to inf orm us of the ground of his décision. But we w< e advised by 
counsel at the hearing that it was understood to be that the supposed 
invention was not new, having been anticipated. It will be con- 
venient to take up this question flrst. The invention professes to be 
of improvements in hoisting and conveying apparatus. The machine, 
so called, is of large dimensions and is of a kind used principally for 
the purpose of lifting heavy cargoes, such as coal and ore, out of 
ships and barges when lying at the wharf, and conveying them back 
from the water side to a convenient place for depositing; but it is 
adapted to any like use in taking up heavy material and conveying 
it from one place to another. That part of the structure to which the 
invention relates, and with which we hâve to deal, consists almost 
entirely of the connections between the hoisting and the conveying 
apparatus. The principal features of such machines are a truss or 
bridge from 100 to 300 feet in length, supported by two piers, one at 
or near each end, and having tracks built inside the truss whereon 
the wheels of the conveyor move in taking the load from the hoist 
to the place of discharge and in returning. The front pier stands 
near the edge of the wharf. The other is towards the rear end of 
the truss, which latter stands nearly perpendicularly to the wharf 



500 



107 FEDERAL REPORTER. 



Une. The front end of tlie truss carries a projection whereîn is pro- 
vided means for lifting tiie matter to be moved up to the track of 
the conTeyor, from whenee it is taken to the place of delivery as 
aboyé stated. Usually one of the piers is supported by a fourwheeled 
truck, the wheels of which rest on two parallel tracks, which are aiso 
parallel with the wharf line. The other pier is, in the more common 
use of such structures, in the form of a triangle, supported by two 
wheels only, and thèse rest on a single track, which is parallel to 
those under the other pier; the object being to provide for moving 
the machine by simultaneously, or nearly so, moving its two ends in 
a direction parallel to the edge of the wharf. Figs. 1 and 2, with the 
description thereof by the applicant given in the spécifications, and 
the détails above enumerated, show with suf9cient distinctness for 
the présent purpose the nature of the improvements patented: 
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"In the drawings, Fig. 1 is a slde élévation of a machine ruade accordlng 
to my invention. Flg. 2 Is a top view of the same. A Is the outer, and B the 
inner, one of the two piers, on top of which are supported the ends of the 
truss or bi'idge, O, of the tramway (see Figs. 1 and 2), which, as usnal, is sup- 
plemented with an apron at D, adapted to extend ont over boats to be un- 
loaded at the dock, B. The carriage of the machine and its dumplng-bucket, 
e, are shown on a small seale at f of Figs. 1 and 2. The inner or rear pier, 
B, Is composed, as sho-mi, of a sultable framework, of either Iron or wood (in 
the instance shown, of wood), of sufficient base area to properly rest upon 
the usual track wheels that run on the rails a, b, and aflord a steady support 
to the inner end of the truss or bridge, 0, which, as shown, rests at its rear 
end on top of the uppermost cross bar or beam of said pier, and is there 
plvoted (see g, Fig. 2), so that its forward end may vibrate horizontally about 
such point of pivotai connection to pier, B, in a manner and for purposes to 
be presently explained. The forward end of bridge, O, Is suspended from a 
sort of bail and socket bearing at the top of the outer pier, A, which, as seen, 
Is composed of an A-frame in such a manner that said bridge or truss, O, at 
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Its forward end, and the upper end of the sald outer pier, are capable of a 
sort of universal joint movement relatlvely." 

During the 25 years preceding Brown's application for a patent 
several similar machines had been patented in France and in the 
United States, — most of them in France, however, in which country 
the invention of them seems to hâve been stimulated by the building 
of the Suez Canal, where such machines were used in connection with 
dredges for the purpose of hoisting and conveying the earth from the 
channel to a place of deposit beyond the bank of the canal. Many 
such patents are exhibited in the proofs. We shall not take space 
to go through them ail. It wi],l be sufQcient for the purpose of show- 
ing the progress which had been made in such constructions as 
Brown took in hand when he made his supposed improvement to refer 
to two or three of them. In 1859 a French patent was issued to Cave 
and Claparede for a System of apparatus designed for use in digging 
canals, and in transporting mechanically the earth to the land. An- 
other patent was also issued in that country to the same parties, and 
in the same year, for (among other things) "transferring loads or 
earth." Thèse machines were primarily intended for use in making 
canals, but the inventors say in their résumé that they were not only 
designed for that use, but, f urther, for the transportation and unload- 
ing "of ail loads whatever that it is necessary to unload upon the 
banks of thèse rivers and canals, and to transport to certain dis- 
tances from thèse banks." Another French patent was one to Ga- 
bert and Buette in 1881. This patent, so far as the truss was con- 
cerned, was very much like the patents just referred to. It rested 
upon universal joints, — one on the pier on land, the other on the plat- 
fonn of the vessel, — so that the latter could go forward or backward, 
or to the right or left; the truss, by means of the joints in its 
rests, accommodating itself to the movements of the vessel. The 
trusses in thèse machines were long structures extending from the 
vessel from which the load was to be taken beyond the bank to the 
place of the desired deposit. One end rested upon puUeys tuming in 
a platform (a turntable) pivoted on the vessel. The other end rested 
upon a like construction oscillating vertically and horizontally, sup- 
ported by a pier standing on the land. Thus, both ends of the truss 
rested upon supports provided with a universal joint. It is proper 
to observe in this connection that the drawings of thèse French pat- 
ents show the pier on the land to be located at some distance from 
that end of the truss; the object being to cast the larger portion 
of the weight of the truss upon that rest, and thereby, as some of 
the patents state, give greater strength to the truss in proportion 
to its material and length. And in the complainant's exhibits, show- 
ing their hoisting machines at work upon the docks at Oleveland, we 
see that the rear piers are advanced from the rear ends of the trusses 
in the same way as in thèse French patents. We do not suppose 
it would be contended that this variation in the location of the pier 
would take the machine out of the patent so long as the front pier 
continues to perform its oifice as a rest for that end of the truss, 
although its burden might be very considerably diminished. In the 
United States, among other patents to which our attention bas been 
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called, was one issued to Frank Murgatroyd, of Cleveland, May 8, 
1883, for "mechanism for hoisting and transmitting freight, coal, 
ore," etc. This patent contemplated substantially tlie construction 
of Brown's patent, except that it did not embody joints at the con- 
nections between the piers and the truss. There was the same tri- 
angular form to one of the piers, and the same provision of traclis, 
wheels, and trucks for moving the machine over the dock in a direc- 
tion parallel to the front. For some years previous to Brown's appli- 
cation the Cleveland Eolling-Mill Company had been making exten- 
sive use of unpatented machines somewhat similar to Murgatroyd's 
in unloading ore from vessels lying in front of their dock, and de- 
positing it in localities for storage further back. Thèse machines 
had also the same or similar provision for moving them along the 
dock, but there was no articulating or joint connection between the 
truss and the piers. The connection, however, was made by using 
flexible sheets of iron or steel in construction in such a way as to ad- 
mit of moving the pier at one end of the truss a limited distance 
along its track, the other end remaining stationary, without injuri- 
ously straining the material of the truss and piers. The eiîect of so 
moving the piers as to carry the truss out of a perpendicular to the 
tracks under the piers would, of course, involve the drawing over of 
the top of the pier staùding on the single track, as the track would 
form a tangent to the arc described by that end of the truss when 
revolved about the other and more stable pier. This, too, as well 
as the latéral movement, brought some strain upon the truss and 
piers, but their flexibility was nearly adéquate to the need in the 
practical use of the machine; not quite, however, and the moving of 
the machine was not quite so easy as when the connections between 
the truss and piers articulate freely. And we are satisfied that some 
. injury from straining resulted from the more rigid connection, though 
such injury seems to hâve been slight. Thus Brown had before him, 
when he took up the subject of his invention, hoisting and conveying 
apparatus which had been patented and improved abroad for many 
years, and which involved the use of a truss, two piers or supports 
to which it was articulately connected, and trucks and tracks for mov- 
ing the more stable support along the bank over which the convey- 
ing was to be done. 

We pass now from thèse illustrations of the existing art to the in- 
vention claimed in the Brown patent. The substance of it consisted 
in interposing a joint between the truss and the tops of the piers, re- 
spectively. A pivot was fixed upon the upper cross-bar of the rear 
pier, and an opening provided for it in a member of the truss. Upon 
the upper point of the triangular support at the front end of the truss 
was constructed a rounded surface upon which a saddle concave on 
the under side was placed, and upon the saddle the truss was sus- 
pended by a strap hanging downward and outward to the upper side 
members of the frame of the truss; the connection thus formed being 
similar to the familiar bail and socket joint. This latter connection 
served the purpose of permitting the truss to tnrn laterally upon the 
pier, as well as to permit the tipping or oscillating of the top of the 
pier inwardly whenever the truss should stand out of a perpendicular 
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Une to the tracks under the piers. In other words, Brown, perceiving 
that the rigid connection of the trass with the piers in such machines 
as that of the Murgatroyd patent and that in the Cleveland Rolling- 
Mill Company's use was objectionable, removed the objection by 
substituting articulate devices of the kind employed in the French 
patents for the flexible connections, upon which he essayed to im- 
prove. Upon the basis of this substitution (for he does not, by the 
language of his claims, at least, found his patent upon the spécifie 
forms of articulation provided) he made four claims; the flrst three 
of them only being relied upon in the présent case, and which are as 
foUows: 

"(1) In the combination with the two piers, a bridge pivoted to the upper 
portions of both of sald piers, ail substantially as and for the purposes here- 
inbef ore set forth. (2) The combination, with the two piers and a bridge 
pivoted at one end to one of them, of a universal joint coupling Connecting 
the other end of said bridge and the other pier, ail substantially as and for 
the purposes set forth. (3) The combination, with the bridge, of one pier 
resting on a double track, anotlier pier resting on one tracli only (so that it 
can be tipped toward or from the pier resting ou the double track), and coup- 
lings or connections between the bridge and piers, which wlU permit one of 
the piers to tip, as explained, without in the least straining its couplings to 
the bridge." 

It seems to us veiy doubtfui whether there was patentable in- 
vention in this. The need, such as it was, was not obscure; and 
granting that the remedy was not obvions to the ordinary mechanic, 
possessed of only the common skill and learning of his profession, yet, 
to one who was conversant, as Brown is necessarily presumed to 
hâve been, with the devices which scientiflc learning had already 
given to the world and had employed in this very art, it was not far 
to seek, and, indeed, was manifest. Assuming, however, that the 
patentée might hâve been entitled to claim that the particular devices 
employed by him were new and patentable, he was not content with 
this, but made his claims broad and gênerai, covering ail forms of the 
designated means, saying: 

"I do not, therefore, wish to be understood as limiting my claims of in- 
^'ention either to the précise form in which any or ail of the novel features 
of construction shown hâve been carrled out by me, or to the use together of 
ail thèse novel features, but hâve so fully explained ail the parts of my Inven- 
tion, carrled out in the best forms now known to me, that those skilled 
in the art can understand and practice my Invention, either in part or in 
whole, and either in the particular form In which 1 hâve so far used it or 
In some modifled form. What I clalm Is new," etc. 

As thèse means existed in earlier machines, though not exactly 
in the same form, he was not entitled to make such claims, and 
they cannot be sustained, without restrictions from the spécifica- 
tions. His invention being not of a primary character, but of spé- 
cial means for accomplishing résulta which had hitherto been at- 
tained by means but little différent in their nature, the invention is 
limited to the particular means provided. McCormick Harvesting 
Mach. Co. v. Aultman, Miller & Go., 16 C. 0. A. 259, 69 Fed. 371; 
Noonan v. Athletic Club, 39 0. C. A. 426, 99 Fed. 90; Wells v. Curtis, 
13 C. 0. A. 494, 66 Fed. 318. The broader interprétation of the 
claims of the patent is the one contended for by counsel for the 



604 107 FBDBRAL RBPORTEB. 

appellant, and, indeed, the necessities of the case require that the 
claims shall be interpreted thus broadly; for the connection of the 
truss to the stable pier in the defendant's machine is in the form 
of a hinge such as is used in hanging doors in which the parts are 
joined by a vertical pin, and the connection between the truss and 
the front pier bears no resemblance to the bail and socket hinge 
of the Brown patent, except that it admits of similar movement, 
relatively, of that pier and the truss. Specifically, that connection 
consiste of a flat circnlar plate resting upon a like flat plate, with 
rims, at the top of the pier. From a bar placed across the top 
of the upper plate two links descend through an opening in the 
center of both plates, and are loosely attached below to the truss 
by a pin through their lower ends. In practice it would seem 
from aie proofs that this link construction admitted ail the requi- 
site oscillation of the truss and pier both vertical and latéral, but 
the capacity of the upper plate to tnrn horizontally upon the lower 
suppléments the capacity of the links for that motion when more 
than they can supply is called for. Indeed, this connection of the 
défendant no more resembles that of Brown than do the connections 
of truss and pier in the French patents above referred to. If the 
présent invention were generic, and thèse French machines had 
been brought out later, it is clear that they would hâve been infringe 
ments. If we were permitted to construe thèse claims as restricted 
to the spécifie means employed by Brown, we might be compelled 
to the same resuit; for, the mère bringing together of éléments se- 
lected from old machines to perform the same functions which they 
severally performed in the machines from which they were taken, 
and producing the same resuit, is not invention. Edge-Setter Co. v. 
Keith, 139 U. S. 530, 539, 11 Sup. Ct. 621, 35 L. Ed. 261; Campbell 
Printing-Press & Mfg. Co. v. Duplex Printing-Press Co., 41 C. C. A. 
351, 101 Fed. 282. 

It was contended for the appellee on the argument at the hear- 
ing that the spring in the truss and piers of the apparatus of the 
Cleveland Eolling-Mill Company and the hinges at the ends of Brown's 
truss are équivalents, and so that no advance whatever was made 
by the latter; and, among other cases. Machine Co. v. Dizer, 9 C. 
C. A. 382, 61 Fed. 102, is cited, where it was held that a spring em- 
ployed to afford an oscillating movement to a plate with référence 
to its support was the équivalent of a pivot or hinge used for the 
purpose of affording the desired oscillation. So, in Stearns & Co. 
V. Russell, 29 C. C. A. 121, 85 Fed. 218, it was held by this court that 
a swivel joint which connected one part of a pill-dipping apparatus 
with another was the équivalent of a flexible tube between the same 
parts, where, as in that case, they performed the same function. It 
is not necessary for us to say that that ruling would be applicable to 
every case of comparison of a spring with a pivot. It would seem that 
it might not be, for in mechanics they do not always accomplish the re- 
suit in the same way. It was held by Mr. Justice Curtis in Foster v. 
Moore, 1 Curt. 279, Fed. Cas. No. 4,978, that the doctrine of mechan- 
ical équivalents in connection with the use of a material part of a 
combination is not conflned by the patent law to those éléments 
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which are strictly known as such in the science of mechanics, but 
that it embraces thèse substitutions, which, as a matter of judg- 
ment, in construction, may be employed to accomplish the same end. 
But, at ail events, the spring and the hinge, when used to change 
the angle of connected parts, are means so nearly identical, and 
their uses so familiar to every workman, that the sélection of the 
one or the other means of securing the desired resuit could hardly 
be regarded as more than the exercise of common skill. 

Nor was there anything patentable in the choice of a bail and 
socket hinge for the connection of the front pier. If the need was 
of the properties of a universal hinge, the bail and socket would be 
at once suggested. The case of L. Schreiber & Sons Co. v. Grimm, 
19 C. C. A. 67, 72 Fed. 671, decided by this court, is very much in 
point. We there held that the introduction of a bail and socket 
joint between the saddle and the seat of a béer cask for the purpose 
of affording oscillatory motion to the saddle was not invention, for 
the reason that the requirement furnished a plain suggestion of a 
means familiar to the craft of mechanics. The decree of the circuit 
oourt is afSrmed. 
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(Circuit Court of Appeals, First Circuit Febniary 9, 1901.) 

No. 316. 

1. Patents — Inpeingement. 

Wherever patentablllty of a devlee tums on the application to BonAi 
particular purpose of an élément used generally throughout the arts, 
although the patent Issues for the devlee, and not for the process, prod- 
uct, or resuit, and If, also, the Invention Is of a Umlted or low crder, the 
patent must he restricted, so far as an alleged Infringement Is concerned, 
to the express purpose pointed out by the inventor. Electric Oo. v. 
La Rue, 11 Sup. Ct. 670, 139 U. S. 601, 35 L. Ed. 294, U. S. v. Berdan Plre- 
Arms Mfg. Co., 15 Sup. Ct. 420, 156 U. S. 552, 39 L. Ed. 530, and Watson 
r. Stevens, 2 a O. A. 500, 51 Fed. 757, appUed. 

8. Same— Validitt and Infbingbment— Pkgging Machines. 

The Davey patent, No. 555,434, for an Improvement In pegging ma- 
chines, the essential feature cf vyhich Is a réduction In size of the horn 
tlp used in such machines to support the work during the pegging opéra- 
tion, so as to enable it to enter far enough Into shoes havlng pointed 
or small toes to do effective work therein, while describing a machine 
which consists of a combination of well-known éléments, discloses pat- 
entable Invention, In that it accomplished successfuUy what prior Inven- 
tions had failed to accomplish; but, so construed, It is not infrlnged by a 
machine which contains substantially the same éléments, arranged to 
accomplish the cutting of the pegs, as well as drlvlng them, and wlthout 
regard to réduction In size of the horn tlp. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 
For opinion below, see 96 Fed. 336. 

Frederick P. Fish and William K. Rîchardson, for appellant. 
Louis W. South gâte, for appellees. 

Before PUTNAM, Circuit Judge, and WEBB and ALDRICH, Dis- 
trict Judges. 
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PUTNAM, Circuit Judge. This appeal grows out of tlie alleged 
infringement of claims 1, 2, 3, and 10 of the patent issued to John 
F. Davey on February 25, 1896, No. 555,434. Thèse claims are as 
foUows: 

"(1) A work support for pegging machines, comprising a horn tip provided 
wlth a supporting annulus, combined with a button having a shank contained 
within said annulus, and a supporting portion restlng on sald annulus, said 
button being provided wlth external gear teeth in a portion of its surface in 
bearing engagement witti said annulus, substantially as and for tbe purpose 
deseribed. 

"(2) The comblnation of the rotatable horn of a pegging machine with a 
■work-supporting button pivotally supported in the tip thereof, and provided 
with an eccentrlc awl passage and means of preventing rotation of the button 
when the horn Is turned, substantially as and for the purpose deseribed. 

"(3) The comblnation of the rotatable horn of a pegging machine with a 
work-supporting button pivotally supported in the tip thereof, and provided 
with an eccentrlc awl passage and a slot extending laterally therefrom through 
and to the other side of the axis of the button, and means for preventing 
rotation of the button when the horn Is turned, substantially as and for the 
purpose deseribed." 

"(10) The comblnation of the horn adapted to rotate upon a vertical axis, 
pro-vlded at its tip with a supporting annulus concentric with its axis of rota- 
tion, with a button supported by said annulus, and provided with an eccentrlc 
awl passage withln the opening of the annulus, and means for preventing 
rotation of the button when the horn is turned, substantially as and for the 
purpose deseribed." 

To understand the issues, it is necessary to examine the inven- 
tion critically. It concems only driving the peg, and makes no pro- 
vision for cutting its end. The art is a subdivision of that of peg- 
ging without maintaining the last in the shoe during the opération. 
It cannot be doubted that it is useful. The record shows that va- 
rions devices had been attempted for the same purpose unsuccess- 
fully, ail of them, however, making use of a support for the mechan- 
ism, a so-called "horn," which enters the shoe, the horn tip, and 
some method of adjusting the rotation of the tip with référence 
to the rotation of the rest of the machine, as the tip is moved from 
point to point. ïsTo invention is claimed by Davey to arise out of 
any of thèse éléments except the tip. As will be seen by the spéci- 
fication, his invention relies on improvements in détails, meeting 
from point to point defects in previous devices, so that, as the resuit 
of several improvements co-acting together, a satisfactory tip was 
produced. 

This case relates to the tip in its simpler form, as devised for 
driving a single line of pegs. In order to use it for additional Unes, 
Davey made some modifications which may be regarded as a sep- 
arate thought or invention, to which we hâve no further occasion 
to refer. 

The main difflculty dealt with by Davey which the spécification 
points out was to construct horn tips capable of entering far enough 
into the toe of the shoe. A second difflculty was due to the pro- 
jection of the ends of the driven pegs through the inner sole; and 
it was also stated that it is désirable to permit the awl to run be- 
low the work support, so that the length of the awl stroke need 
not be varied in passing from thick to thin material. In order 
to overcome the first difflculty named, Davey undertook to reduce 
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to a minimum the lieight and diameter of the horn tip. This case 
bas nothing to do with tlie second diflaculty. To meet the last, 
he supported that part of the horn tip which"he calls the "button," 
which is in fact the anvil, on a ring which he calls an "annulus," 
and he gave the button a hollow shank, thus permitting the awl 
and the peg to be driven through and through, without any obstruc- 
tion, in a vertical direction. 

As to the réduction of the dimensions of the horn tip, the spéci- 
fication refers to the fact that, after the awl is driven, the mate- 
rial is necessarily fed forward a distance equal to that between 
two adjacent pegs, in order to reçoive a new peg. It says that, in 
prior machines, the work was pierced by the awl at a hole in the 
button co-axial with the horn tip. Thus, of course, the diameter of 
the tip was at least twice as large as the feed. The spécification 
then points out that in Davey's device the hole where the awl pierces 
the work is eccentric to the axis of the button, "being," as it says, . 
"set to one side of the axis a distance about equal to one-half the 
normal feed." It continues that the awl hole formed in the ma- 
terial passes across the center, and at the end of the movement 
is eccentric on the other side of the axis from the point at which 
it was made, so that the diameter, instead of the radius of the. but- 
ton, need be only large enough to accommodate the feed. "Thus, 
other things being equal, the button, having an eccentric awl pas- 
sage in accordance with the présent invention, may be much smaller 
than those heretofore made, having a concentric awl passage." It 
closes: "By this and other features of construction hereinafter de- 
scribed, the horn tip and work support, forming the subject of the 
présent invention, are made sufiiciently compact to peg properly 
around the toe portion of a boot or shoe." 

The button is constructed with a supporting shoulder, passing 
longitudinally around its entire circumference, which rests on the 
so-called "annulus," on which it rotâtes. What is thus termed an 
"annulus" is an ordinary rim, found everywhere in the mechanical 
and domestic arts. The extension of the button below the shoulder 
constitutes what is called the "shank." This is. merely a hollow 
cylindrical extension, such as is found in the arts wherever it is de- 
sired to support any cylindrical utensil by a rim, if there is no oc- 
casion that the bottom of the utensil be closed in. This construc- 
tion, of course, permits the awl to be driven through the awl pas- 
sage in the button, and through and through, without meeting any 
obstruction below; thus rendering it unnecessary to vary the awl 
stroke in passing from thick to thin material, — ail of which has 
been referred to in the portions of the spécification which we hâve 
cited. In addition thereto, the button is provided with the geared 
teeth of claim 1, engaging with the rotating device, common in 
mechanisms of this character, as we hâve already said. 

We think the références we hâve made to the spécification render 
it clear that, while it was claimed at bar in behalf of the complain- 
ant that Davey's invention covers an eccentric awl passage broadly, 
yet his idea could not thus hâve been accomplished. A merely ec- 
centric awl passage, or a passage which has no relation to the point 
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where the feed stops, could be secured though the feed crossed 
only the radius of the button, which would hâve been whoUy incon- 
sistent with Davey's expressed purpose. Nothing in the case shows 
that to hâve commenced near the circumferenee, and to hâve fed 
only to the center, would hâve accomplished anything, so far as 
concerns Davey, which would not hâve been equally secured by com- 
mencing, as prier devices did, at the center and feeding ta the cir- 
cumferenee. 

Moreover, the extracts which we hâve made from the spécifica- 
tion expressly require that the feed shall cross the center of the 
button, and that the end of tbe feed movement shall be eccentric 
on the other side of that center from the point at which the awl 
hole was made. They do not state the précise place where the feed 
shall termina te, but they contain enough to demou strate that our 
construction of the patent in this particular is correct. We refer 
especially to the statement that the awl hole is set to one side of 
the axis "a distance about equal ta one-half the normal feed." So 
it follows mathematically that, in order to accomplish the entire 
feed, the distance between the termini must be about equal to the 
diameter of the button. In speaking of the "slot," which is neces- 
sarily co-terminal with the feed, the spécification is exact, describ- 
ing it as "a slot extending from said awl passage across the axis 
of the button to a point equally eccentric at the other side." In- 
deed, it is only on this construction that it is possible to maintain 
Davey's purpose, expressly given in the spécification, to the effect 
that "the diameter, instead of the radius, of the button, as hereto- 
fore, need be only large enough to accommodate the feed of the ma- 
terial." The same line of reasoning defeats the proposition, made 
at bar, that utilization of the entire diameter of the button for any 
purpose or purposes whatever would be within Davey's idea. Our 
extracts from the spécification make it clear that his proposition was 
to utilize the diameter of the button for a particular purpose, — 
that is, for the feed of the awl, — and for nothing else. On the 
whole, it is the reasonable, and the only fair, construction to be 
deduced from careful examination of the spécification and clainis 
that Davey's idea was the eccentric placing of the awl hole in such 
way as to secure a feed across the diameter of the button, and to 
thus secure a corresponding réduction of .the horn tip, in order to 
penetrate the shoe, as already pointed ont. 

Without going into détail, the spécification shows clearly enough 
that the peculiar location and construction of the gear teeth, espe- 
cially referred to in claim 1, serve to reduce the horn tip perpendicu- 
larly. Therefore this élément also relates to diminishing the horn 
tip, so that it can successfuUy penetrate into the extremities of 
boots and shoes for the gênerai purposes to which the patent ap- 
pertains. Thus, his device was adapted for use in doing fine work 
with a narrow toe, and it had no particular relation to the coarse 
boot or shoe, with a broad toe, in which a tip of unreduced size 
can be worked without difBculty. 

The respondents' device not only drives the peg, but it automat- 
ically cuts off its end. Davey lays this aside in the following ref- 
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erence in his spécification to the difiScuIty created by the ends of 
the driven pegs: 

"Attempts hâve been made to overeome this latter difflculty by providing 
a horn tip, or work support, with devices Intended to eut ofC or eripple tbe 
projecting ends of the pegs after they hâve been driven, and during the feed 
of the material In the pegging opération." 

There is a serions question whether tlie varions claims in issue 
cover the pith of Davey's invention, and wliether eacli of them is 
not of such fragmentary cliaracter tliat it is doubtful whether it can 
be held to cover any patentable subject-matter. However, the pat- 
entée maintains that each claim ineludes the substance of the en- 
tire device; and inasmuch as this proposition is not wholly unrea- 
sonable, and may perhaps be sustained on a thorough investiga- 
tion of ail the matters which bear upon the construction of the va- 
rions claims, and inasmuch, further, as it does not become neces- 
sary that we should détermine this question, we proceed vfith the 
case as though this contention was established. We are also of 
opinion that Davey's device contained patentable invention, and, 
for reasons which we will state later, we regard it as quite analo- 
gous to those in Watson v. Stevens, 2 C. C. A. oOO, 51 Fed. 757, 
and in Consolidated Car-Heating Co. v. West End St. Ry. Ce, 29 
C. C. A. 386, 85 Fed. 662. A somewhat fuller statement of the 
reasons why the car heater involved in the latter case was held to 
contain patentable invention may be found in the same suit as 
reported in the circuit court under the title of Consolidated Car- 
Heating Co. V. American Electric Heating Corp, (C. C.) 82 Fed. 
993. Another device of analogous character was held by us to be 
patentable in Gaslighting Co. v. Fuller, 8 O. 0. A. 442, 59 Fed. 1003. 
Therefore the only question which we hâve to consider is that of 
infringement, and as to this we must be governed by the peculiar 
nature of the invention, which we hold to be of the class covered 
by the cases cited. 

The respondents locate their awl passage eccentrically, but, unlike 
Davey, they drive the peg within the radius of the button. Again, 
unlike Davey, they hâve no purpose of accomplishing, and they do 
not accomplish, a réduction of size. So much of the diameter of 
the button as is not nsed for the awl feed they apply to a mechan- 
ism for cutting pegs. So far as the peg-driving feed is concerned, 
they differ from what preceded Davey only in moving from the 
circumference towards the center instead of from the center to- 
wards the circumference, — a change which clearly is ordinarily with- 
in the common right. While Davey's device is available for fine 
work, respondents' is so only for coarse; and while the former con- 
cerns only driving, the latter provides both for driving pegs and 
cutting off their ends inside of the sole. To hold that the respond- 
ents cannot use so much of the diameter as lies on the other side 
of the axis from the awl feed, for such purposes, would plainly ob- 
struct invention instead of encouraging it. 

In view of the facts that the respondents' device tbus accomplishes 
a substantially différent resuit from the complainant's, and has a 
snbstantial function which the latter does not possess, and for which 
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it was not intended, and that, also, the latter can do tlie âne work 
for whicà the former is not adapted, the remark made in the opinion 
of Judge Hawley, given in behalf of the circuit court of appeals for 
the Ninth circuit, in Norton v. Jensen, 1 C. O. A. 452, 464, 49 Fed. 
859, 875, seems pertinent: "It would be a perversion of the law to 
hold a machine which can do certain kinds of work to be an in- 
fringement of a patent for a diiîerent machine, which cannot do 
the same work." It is true, ordinarily, that the mère fact that a 
machine effects better results than the patented device, or that a 
patented device is applied to purposes not foreseen by the patentée, 
does not relieve against the charge of infringement; but in U. S. 
V. Berdan Firearms Mfg. Co., 156 U. S. 552, 565, 15 Sup. Ot. 420, 
424, 39 L. Ed. 530, 534, it appeared that the patent there in issue 
was for a combination no single élément of which was new; that 
the device was intended for use with rim-flre cartridges, but was 
not successful when used with center-flre cartridges; that the United 
States, who were alleged to hâve infringed, used only the latter car- 
tridges; and that, in order to adapt the patented device to thèse 
cartridges, a new élément was added, which was not covered by 
any patent. The court held that there was no infringement, and ob- 
served : 

"For where several éléments, no one of which is novel, are united In a com- 
bination which is the subject of a patent, and thèse several éléments are 
thereafter united with another élément into a new combination, and this new 
combination performs a work which the patented combination could not, 
there is no Infringement." 

There is, moreover, a class of cases to which we cannot broadly 
apply the rule that results which may be gained by a device are 
protected although not foreseen by the patentée; in other words, 
cases in which the rule of "double use," as it is often called, does not 
apply in behalf of the inventer. Those which we hâve cited and 
that at bar are of this class. They ail tum on the fact that, under 
peculiar circumstances, the application to some particular purpose 
of an élément used generally throughout the arts, or an improvement 
in varions détails as in the présent case, amounts to invention, on 
account of the particular end accomplished, although the patent 
issues for the device, and not for the process, product, or resuit. 
Ordinarily, such inventions are of a limited or low order, and must 
be restricted to the express purposes pointed out by the inventer, 
or they obstruct the advance of the bénéficiai arts, rather than as- 
sist it. The adaptation of a torsional spring was discussed in Elec- 
tric Co. V. La Eue, 139 U. S. 601, 11 Sup. Ct. 670, 35 L. Ed. 294. 
The torsional spring had been used largely in the arts, yet its par- 
ticular adaptation to a telegraph key was protected. The court 
said, at page 606, 139 U. S., page 672, 11 Sup. Ct., and page 296, 
35 L. Ed., that a like use, "for purposes which differ principally in 
name," would infringe, but it is impossible to hold otherwise than 
that the patent was limited to the resuit which the patentée ex- 
pressly pointed out. So, in Watson v. Stevens, already referred 
to, the use of rotating dies in lieu of reciprocating dies, one being 
strictly the équivalent of the other, was protected in the art of 
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making ahank stiffeners. That was the use which the patentée 
had pointed out in his patent, and, under the peculiar circumstances 
of the case, although the mère change of rotating dies for recipro- 
cating dies would not be protected, it was held that the patentee's 
device covered invention. It would hâve been impossible, however, 
to hâve broadened out the patent to cover the use of rotating dies 
for cutting out any other blanks than shank stiffeners. So, in Con- 
solidated Car-Heating Co. v. West End St. Ey. Co., Judge Aldrich, 
speaking in behalf of the court, at page 389, 29 C. C. A., and page 
664, 85 Fed., dwells constantly on the use to which the detailed im- 
provements combined in the patentee's device were applied, — that 
is, to heating street-railway cars, — and he said: "Looking at the 
gênerai use, the substantial results accomplished through the me- 
chanical arrangement of the device described," etc. In view of 
what was said in that case, it would be impossible to hold that the 
combination patented there covered a patentable invention, except 
in connection with the spécifie use to which the patentée in his 
spécification applied it. So, in Electric Graslighting Co. v. FuUer, 
the opinion of the court closed, at page 444, 8 0. C. A., and page 
1005, 59 Fed., as foUows: 

"Looking at Tirrell's improvement In issue hère from tliis point of view, 
it consista of mechanical détails, accomplishlng a useful resuit, but of a low 
order; and the mechanical détails of respondents' devices are différent, in the 
sensé of the patent law, and accomplish a resuit also in a large part différent. 
and cannot be held to infringe." 

While the particular letter of this paragraph may not apply ac- 
curately to any case except that then under considération, yet it 
States the underlying principle which forbids us from shutting out, 
in the interest of Davey's patent, a device like that of the respond- 
ents which combines éléments Davey did not combine, and accom- 
plishes results he did not seek to accomplish, and which cannot 
accomplish those to which his patent particularly relates. There- 
fore it foUows that, while the complainant has a title to old élé- 
ments as combined in his particular device to accomplish certain 
si)ecial results, the respondents hâve an equal right to avail them- 
selves of ail the same éléments in their particular device to accom- 
plish other spécial results, so long as it is apparent, as is the fact 
in the case at bar, that what they did could not justly be held to 
be an intended piracy under the color of apparent différences. The 
court below properly dismissed the bill. The decree of the court 
below is affirmed, and the costs of appeal are awarded to the ap- 
pellees. 

HAGAR et al. v, BLMSLIE3. 

(Circuit Court of Appeals, Third Circuit. March 4, 1901.) 

No. 34. 

1. ShIPPING— DKMtTKRAGK— DeLAT DoB TO NEGLIGENCE OF CHAETEKERS. 

Where charterers neglected to advise their agents at the port of des- 
tination of their agreement to attend to the entering of the ship at the 
custom house upon her arrivai, by reason of which such agents refused 
to act, and a delay of three days was caused in having the ship entered. 
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the ownen were entJtled to Include such days In the lay days allowed bj 
the charter for discharging. 
t. Saue — Suit por Dbmtjrbaqb — Défenses. 

A provision of a charter allowing the charterer a certain number of lay 
days for loading and discharging, and requlrlng the payment of demur- 
rage for any additlonal time talien, Is an absolute and unconditional en- 
gagement on the part of the charterer, who cannot be relieved therefrom 
except on the ground that the delay was due to the fault or négligence 
of the owner, or those for -yThom he is responsible; and such fault or 
négligence Is an affirmative défense In a suit to recover the stipulated 
demurrage, the burden of pleading and proving which resta upon the 
charterer. 

Appeal from the District Court of the United States for the East- 
em District of Pennsylvania. 

Horace L. Cheyney, for appellants. 
J. Rodman Paul, for appellee. 

Before DALLAS and GEAY, Circuit Judges, and BBADFORD, 
District Judge. 

GRAY, Circuit Judge. This is an appeal from the district court 
of the United States for the Eastern district of Pennsylvania in a 
cause of contract, civil and maritime. 101 Fed. 840. The action» 
arose out of a charter party of the bark Banklands, of which the 
appellee was the managing owner, and the appellants were the char- 
terers, for a voyage from Philadelphia and New York to Rio de 
Janeiro. Under that charter party the vessel loaded a gênerai 
cargo, consisting of locomotives, car materials, case oil, resin, lum- 
ber, etc. The provisions relevant to the présent case are the fol- 
lowing: 

"It Is agreed that the lay days shall be as f ollows (If not sooner dispatched), 
commencing from the time the vessel is ready to recelve cargo: 65 running 
days, Sundays excepted, for loading and discharging; * * • and that 
for each and every day's détention by default of the sald [charterers] or 
agent $65.85 United States gold dollars per day, day by day, shall be paid by 
said [charterers] or agent. • • • The cargo to be recelved and delivered 
alongside, wlthin reaeh of the vessel's tackle, free of lighterage to vessel." 
"Vessel to be consigned to charterers' agents at Rio free of commission for 
doing the vessel's inward business." 

The claim of the libelants embraced the following three items: 
(1) Customs agency fee at Rio; (2) lighterage of cargo at Rio; (3) 
demurrage there incurred. In regard to the flrst two items, the 
court below said: 

"The charge for lighterage Is admitted, and need not be further considered. 
A. crédit, however, must be allowed thereon for the money recelved by the 
master as a présent from the owner of the lighters. The item for commis- 
sion is too large. The sum pald to the brolier by the master was for doing 
ail the ship's business at Rio, and not merely for doing her Inward business. 
The respondents were only liable for one-half of this item." 

As the judge, in our opinion, was clearly right in the disposition 
made of thèse items, they need not further occupy our attention. 
The principal question is that arising out of the claim for demur- 
rage. In addition to the provision as to lay days and demurrage, 
already quoted from the charter party, which was dated December 
28, 1894, a subséquent agreement as to the same matters was en- 
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tered into between the parties by the following letter from the 
appellants to the appellee's agent in New York, dated January 5, 
1895, the date at which the charter party was sîgned: 

"We slgn Inclosed c/p with understanding that the clause, 'General aver- 
age, If any, to be settled aceording to York-Antwerp rules of 1800,' not bind- 
Ing in case shippers object to it. Also for discharging at Kio as agreed by 
captain regarding the days for car material and locomotives, viz. he to serve 
notice on each lot, and lay days to count as one lot 



Viz. 35 days locos. ) ^^ . 35 >, 

6 to 10 " car. S 



On February 18, 1895, a second agreement was made by the ship- 
pers with the master of the Banklands in writing, as follows: 

"We refer to your charter party, dated December 28th, 1894, in which it is 
stipulated that your vessel is to be loaded and discharged in sixty-five running 
days, Sundays excepted; and in considération of your having indorsed on bills 
of ladlng a clause allowing the consignées thirty running days, Sundays ex- 
cepted, with a letter allowing five more. If required, for discharging the loco- 
motives, and six like days for discharging car material, — In ail, forty-one days 
for thèse two lots of goods, — I agrée that if the number of lay days left after 
eompletion of loading, over and above the forty-one, be not suffleient to dis- 
charge the other cargo, I will pay demurrage hère as per charter party for 
any and ail days used over and above the sixty-five days stipulated in charter." 

On February 19, 1895, when the vessel was loaded, it was fur- 
ther agreed between the shipper and master as follows: 

"We agrée that twenty-three running days (23) hâve been used in loading 
Br. Bk. Banklands under charter dated December 28th, 18M, leaving forty- 
two (42) running days, Sundays excepted, for discharging the vessel at Kio 
de Janeiro." 

In discussing thèse varions stipulations, the learned judge of the 
court below says: 

"But the parties bave treated the agreement of January 5th, concerning 
notice, as modlfying the apparently contradlctory agreement of February 18th, 
so as to allow for discharge of the locomotives and car material 35 days in- 
stead of 41. Accepting this construction, the final resuit appears to be that 
the ship wonld hâve at least 7 days to unload the gênerai cargo, and might 
hâve more. In fact, she had 5 days more, maklng 12 in ail; for the consignées 
of the locomotives, who were themselves to unload this part of the cargo, 
used only 30 days in so doing. The single question, therefore, to be consid- 
ered, is whether the libelants' claim for an additional 13 days should be al- 
lowed. Only 8 of thèse days were actually occupied in unloading cargo, the 
charge for the remaining 5 arising under the following circumstances: The 
ship arrived at Kio on Saturday, March 23d, and on the morning of that day 
the master called npon the respondents' agents, in order to bave his inward 
customs business attended to. This visit was in accordance with instructions 
received from the respondents before the ship sailed from Xew York, but by 
some oversight the agents had not been notifled of the instructions, and de- 
clined to act. They recommended the captain to apply to another firm of 
brokers, to whom he had also received a letter of introduction from the re- 
spondents. At the ofBce of this flrm he found that the principal was absent, 
and could not be seen before Tuesday; Monday being a holiday, when no 
business would be done. On Tuesday the flrm refused to enter the vessel, 
and the captain thereupon employed another brokei-, who finally undertook 
the ship's business. The vessel was entered at the custom bouse on the same 
day, and the next two days were employed by the master in making arrange- 
ments to unload the vessel by lighters; this course being necessary, owing to 
the régulations of the port that were then in force. On Wednesday the con 
signées of the gênerai cargo were notifled that the ship was prepared to de- 
liver, but, as such consignées are allowed from one to two days' notice by the 
107 F.— 33 
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cTistom of the port, actual delivery could not be begun before March 29th. 
Thèse 5 days — March 23a to 28th, inclusive, Sunday excepted — f orra part of the 
libelant's elaim. I thinli 3 of them should be allowed. The respondents were 
at fault for failing to notify their agents at Rio of the instructions communi- 
cated to the captain at New York. If such instructions had been given, no 
reason Is apparent why the shlp could not hâve been entered on Saturday, 
and every arrangement made to begin discharging on Tuesday. The lay days 
•would then hâve begun on Tnesday, March 26th, and I think they should now 
be counted from that date." 

Agreeing with tlte learned judge in the view thus stated by him, 
•we hâve only to consider the remaining question as to the allovs'- 
ance of the eight additional days for demurrage. As to thèse his 
opinion is as follows: 

"Upon this point, I thlnk the respondents are required to prove that thèse 
days were not reasonably necessary to diseharge the gênerai cargo, taking into 
account the conditions of the port, the facilities for doing the work, the qual- 
ity of labor available, the manner in which the cargo was stowed, and the 
difiSculties In getting at the merchandise In the hold. Wlthout reviewing the 
facts, it Is enough to say that I hâve corne to the conclusion that the time 
occupied by the ship was not unreasonable, and that thèse eight days also 
constitute a proper claim." 

This brings to our attention the single question of law raised in 
this case, and that is whether the burden rested upon the appel- 
lants to prove that the delay of eight days in unloading the ship 
at Rio, over and above the lay days stipulated for in the charter 
party and subsidiary contracts, was due to any négligence or de- 
fault of the shipowner, or those for whom he is responsible, — in this 
case, the master, offlcers, and crew of the ship. It is universally 
held that a stipulation in a contract prescribing a time within 
which an act or thing is to be done or performed by one of the par- 
ties thereto, made in unqualifled terms (time being of its essence), 
is absolute in its obligation, and cannot be excused or avoided by 
the party bound, by reason of any obstacle or impediment to per- 
formance, no matter how beyond the control of such party the exist- 
ence of such obstacle or impediment may be. The one who makes 
such an absolute and unqualifled stipulation must stand the consé- 
quences of his voluntary act, and he will be held by the law of the 
contract to a strict observance of its terms, even if it becomes im- 
possible of performance from any other cause than that of the 
conduct of the other party to the contract. It is manifest that, if 
the default or négligence of the other party to the contract prevent 
or interfère with the performance, the obligation to such party is 
dissolved, but no matter or thing for which such other party is 
not responsible can work such dissolution. This is the common 
law as to contracts generally, and it has been laid down "as firmly 
established, both by decided cases and on principle, that when a 
party has either expressly or impliedly undertaken, without any 
qualification, to do anything, and does not do it, he must make com- 
pensation in damages, though the performance was rendered im- 
practicable by some unforeseen cause over which he had no control."' 
Ford V. Cotesworth, L. B. 4 Q. B. 134; Leake, Cont. 693. In charter 
parties and contracts of affreightment the doctrine hère stated i? 
fuUy recognized. Thus, in Scrutton, Charter Parties, § 23, it is said: 
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"If by the terms of the charter tlie charterer has agreed to load or unload 
witlim a flxed period of time, that is an absolute and unconditional engage- 
ment, for the nonperformance of which he is answerable, whatever be the 
nature of the impediments which prevent him from performing it, unless such 
impediments are covered by exceptions in the charter or arise from the ship- 
owner's default. Thus, after the ship is ready to load or to unload, the char- 
terer will not, In the absence of express exceptions, be released from his 
eontract by delay resulting from the erowded state of the docks, bad weather, 
or ice preventing loading, insufficient supply of cargo, or lawful orders of the 
authorities at a foreign port." 

That tlie autlior correctly states the resuit of the authorities will 
be apparent bv a référence to the cases referred to by the appellee: 
Davis V. Pendergast, 16 Blatchf. 565, Fed. Cas. No. 3,647; Burrill 
V. Crossman, 16 G. G. A. 381, 69 Fed. 747; 1,600 Tons of Nitrate 
of Soda V. McLeod, 10 G. G. A. 115, 61 Fed. 849; Snow v. 350 Tons 
of Mahogany (D. G.) 46 Fed. 129. 

We do not understand the counsel for the appellants to dispute 
the law in this respect, but they contend that, where it is alleged 
that the delay was caused by the ship or the master, the burden of 
proof in this respect is not cast upon the charterer. It must, how- 
erer, be held that where a stipulation, without qualilication, con- 
dition, or exception stated therein, is in question, and an excuse for 
performance recognized by law, though not stated in terms in the 
eontract itself, is relied upon, it must be pleaded in some form, and, 
as an affirmative plea, must be proved by the party offering it. The 
philosophy of ail Systems of pleading requires this. Such an excuse 
is not by implication embodied in the terms of the eontract, as a 
limitation thereto, and, indeed, could not be, as it goes to the de- 
struction of the contractual obligation. If the onus probandi is not 
upon such a party, upon whom does it rest? Certainly it ought 
not to rest upon the i)arty in whose favor an absolute eontract is 
made, containing no exception or qualification, and who has proved 
that the terms of the eontract as written hâve been broken. In 
the case in hand the time stipulation for loading and unloading is 
explicit and unqualifled. A number of days allowed for perform- 
ing the work was absolutely flxed by the agreement of parties. The 
proof offered by the libelant as to the number of days occupied, 
over and above the number stipulated for, is clear and uncontra- 
dicted, and he is not required to go further. The single excuse 
available in law, arising from the conduct of those for whom the 
other parties to the eontract are responsible, must be pleaded, and, 
of course, proved. The court was clearly right in its détermination 
in this regard. 

As to the flndings of fact by the court below in regard to this 
plea, we are disposed to accept the same, unless very strong rea- 
sons are shown for our not doing so. A careful examination of the 
testimony on both sides has not convinced us that the court below 
was wrong in its finding. The testimony offered by the respond- 
ents below (the appellants hère) was principally that of stevedores 
in Philadelphia and New York, who were of the opinion that the ship 
could hâve been unloaded at Rio Janeiro in less time than was 
actually taken in doing so. They were not, however, familiar with 
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the conditions existing in the harbor of Rio, or with any of tlie sur- 
roundings that admittedly might aflect the progrès» of the work 
of unloading. Their testimony was in the nature of that of ex- 
perts not fully qualiûed to testify in the partieular case. So, also, 
as to the testimony of the captain of a ship, who had had expé- 
rience in unloading in the port of Rio; while better qualified to 
speali, he still confined his testimony carefuUy to what could be 
done on his own ship and with his own crew. It is entitled to some 
weight, but it is not conclusive, even talcen in connection with 
the other évidence in the case, such as the disparity in the number 
of barrels of resin, or of cases of chairs, unloaded on différent days ; 
the ship' s log showing, for instance, 222 barrels one day, and only 
54 the next, etc. While, in our opinion, the weight of testimony 
on either side was closely balanced, the effect of it is not such as to 
constrain us to reverse the findings of fact made by the learned 
judge of the court below. The decree of the court below is afQrmed. 



GROSS et al. v. NEW YORK & T. S. S. CO. 
(District Court, S. D. New York. February 28, 1901.) 

1. Mauini; Insorancb — Consteuction of Pot.icies — American Ci.ausb. 

A shipper of wcol by rail and water contracted with tbe steamshlp 
Company to cover tiie sbipment by marine insurance for an additlonal 
rate of freight stated in the bill of lading, which was in accordance with 
the company's eustom. It carried several polieies issued about six 
months before, eovering such cargo as It was required by contract to in- 
sure, and also its own risk as a carrier. Such polieies were ail applicable 
to the cargo in which the wool was shipped. The consignées of the wool, 
having paid a draft against the shipment attached to the blU of lading, 
and not knowlng whether the goods were insured, reported them for In- 
surance under an open policy carried by them for several years, under 
which they had covered "wool * * * not previously Insured." This 
was before the goods had actually been received upon the ship, but while 
they were in course of shipment by rail. Ail the polieies contained the 
American clause against double insurance, providing that "if the said 
assured shall hâve made any other assurance * * * prior in day of 
date to this policy, then the said assurers shall be answerable only for 
so mueh as the amount of such prior assurance shall be déficient," etc. 
Eeld, that such clause had no application as between the two sets of 
polieies to afCect the validity of either, not being applicable by its terms 
to insurance under an open policy, and neither the assured, the Interests 
Insured, nor the risUs insured against being the same in the two cases. 

2. Same— Prior Insurance. 

The policy of the consignées having been espressly limited by its terms 
to "wool, their own, or consigned to them, not previously Insured," did 
not attach. the wool being already insured, not only by the contract of 
the steamship company, under the bill of lading rate, to carry insurance, 
but also by its polieies which at once became pro tanto applicable there- 
to, although the risk had not yet actually attached; it further appearing 
that it was the intention of the parties that the policy should take elïect 
only in case there had been no Insurance by the eonsignor. 
8. Same — Contract by Cabrieb to Insurb, 

It was stipulated that the consignors received the steamshlp company's 
written assurance that the shipment of wool under the insured rate 
would carry marine Insurance, and that it was to "cover the shipment" 
With marine insurance; and it further appeared that the company, In ac- 
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cordance with Its custom, Insured In Its own name the goods of ail ship- 
pers on the vessel entitled to be eovered by Insurance in a lump sum, as 
well as covering by the same policies its own liability as carrier; the loss 
being made payable to its agents or their order. Also that, there having 
been a loss of a portion of the cargo, it collected by its agents the In- 
surance payable to other shippers, and distributed it, omitting payment 
to the consignors of the wool only because the insurers denied liability 
because of the policy taken by the consignées. Uelâ, that it was a rea- 
sonable inference from such faets that the contract with the consignors 
contemplated that the company should insure in its own name, and, in 
case of loss, collect and pay over the insurance; and that, having failed 
to do so, the consignors could maintain an action against it for the 
amount. 

In Admiralty. 

Robinson, Biddle & Ward, for libelants. 

Butler, Notman, Joline & Mynderse, for respondents. 

BROWN, District Judge. The above libel was filed to recover a 
loss of $4,279.35 from damage by fire on October 5, 1899, to 180 
sacks of libelants' wool on board the respondents' steamer Leona, 
on a voyage from Gai veston to New York; and also to recover 
$563.70 additional found owing to the libelants on a gênerai average 
in the same matter. 

The libelants, doing business at Las Vegas, N. M., as wholesale 
grocers and wool dealers, shipped on the Atchison, Topeka & Santa 
Pé Eailway, on September 19, 1899, 180 sacks of scoured wool, to 
be transported via Purcell to Galveston and thence by the respond- 
ents, owners of the Mallory Line of steamers, to New York, and 
thence to Philadelphia, for delivery there to Philip Jagode & Co., 
who were named as consignées in the through bill of lading issued 
by the railway company at Las Vegas. 

The stipulation as to the facts of the case, shows that by a long 
previous arrangement between the respondents and the railway 
company, the latter was authorized to issue through bills of lading 
at two différent established rates of freight, at the option of the 
shipper; and that at the higher stated rates the steamship com- 
pany would "cover the shipments with marine insurance from Gal- 
veston northward." The shippers in this case chose the higher 
rate, and that rate was accordingly inserted in the through bill of 
lading, which thus constituted a contract with the respondents for 
marine insurance from Galveston. In the division of the specified 
rat<? of freight, the extra premium to cover insurance went wholly 
to the respondents. 

The wool reached Galveston on September 27, 1899, and went on 
board the respondents' steamer Leona, by which it was carried to 
New York. Prior to its discharge there, a flre broke out in the 
cargo, in extinguishing which the wool, valued at $9,434.30, was 
badly damaged. After a gênerai average adjustment, the respond- 
ents' insurers not admitting their responsibility for the libelants' 
loss, under the clauses hereinafter mentioned, this libel was flled. 

The respondents aUege that they effected insurance of the wool 
in six specified companies, containing as usual the American clause, 
by which the insurers in case of prier insurance were to be answer- 
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able only for any deflciency in prior insurance, and that tte wool 
was in fact covered by prior insurance imder a policy of the British. 
& Foreign Marine Insurance Company, Limited, held by Philip Ja- 
gode & Ce, the consignées of the wool, in conséquence of wMcli the 
above six companies were net liable; also that the respondents 
were not answerable for the insurance in any event, but the insur- 
ance companies alone. 

The libelants contend that the respondents by their contract and 
the usual course of dealing were directly responsible for the loss, 
being bound to collect it of their own insurers; and that the libel- 
ants authorized no insurance in the British & Foreign Marine Com- 
pany. 

The policy of the latter company was an open one, dated in 1889, 
but assigned in 1891 to Jagode & Co. On September 23d Jagode & 
Oo. received from the libelants, the shippers, the through bills of 
lading with the libelants' draft upon them attached for |6,500, which 
Jagode & Co. accepted and paid. On the same day they reported 
for insurance under the above policy of the British & Foreign Marine 
Company the 180 sacks of wool on the Leona at and from Las 
Vegas, at a valuation of $8,000, the latter being their estimate of 
its probable value in the absence of any invoice. The policy con- 
tained the American clause in the same language as the six policies 
of the respondents. It was made "continuons" until discontinued 
by notice by either party to the other. The policy at the outset 
is declared to be (words italicized in writing, the rest printed) on 
account of 

(a) "whom it might conaern to cover wool, their own or consîgned to them, not 

previously insured." 

It contains also the folio wing clauses: 

(b) "On wool, laden on board the good vessel or vessels, sail or steam, and 
other convenances ; to be insured, lost or not lest, at and from ports and places 
in the Southern â: Western states, via ports to Philadelphia. Beginning from 
the loading thereof on board said vessel at ports and places as aforesaid, and 
to continue until safely landed at Philadelphia." 

(c) "4H shipments under thia policy covered as soon as made, to be reported 
* * * as soon as known to the assured." 

The report for insurance on September 23d was as follows: 

"$8,000 on 180 sacks scoured wool; valued at sum Insured; on board the 
railroad and S. S. Leona and connections, at and from Las Vegas, New Mex- 
ico, via Galveston and New Yorli to Pliiladelphia." 

The principal controversy is, whether the British & Foreign Ma- 
rine Company or the six companies who were the respondents' in- 
surers, are liable for the loss under the spécial clauses in the poli- 
cies and the contract for insurance upon the original shipment. 

In ail the respondents' six policies the assured was the "New York 
& Texas S. S. Co., on account of whom it may concern, loss, if any, 
payable to 0. H. Mallory & Company, agents, or to their order." 
Ail the policies bear date April 7, 1899. Four of them are for one 
year only, at a fixed premium, and together cover any goods shipped 
"at and from Galveston, upon any steamer of the Une, not exceed- 
ing in ail |13,000 upon any one vessel at one time, including also 
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transportation by rail çr by other conveyance to Boston or Phila- 
delphia"; the goods to be such only "as are transported by, or are 
intended for transportation by steamers owned, chartered or con- 
trolled by" the respondents' company "when the rates of freight on 
such goods include cost of Insurance"; and also "goods on which 
insurance has been otherwise specially contracted for." Ail the four 
annual policies further provide that they shall "attach and cover from 
the time said goods are at the risk of the New York & Texas S. S. 
Company, and until the liability of that company is terminated, not 
exceeding flve days after arrivai at destination"; that "it is also 
understood and agreed that the liability of the assured as common 
carriers as to interest insured hereunder is covered by this policy"; 
and that "in case of daim under this policy, the amount hereby 
insured is to contribute pro rata with the whole amount of the in- . 
surance on the merchandise at risk, as described herein, effected 
by the assured with this or other insurance companies or under- 
writers." 

The other two policies contain the same provision as the above, 
except the last provision. They were not however, annual policies, 
but are declared to be "continuons," and required 

(13) "Reports of Insurance * • • on north-bound sallings as soon as 
known to C. H. Mallory & Company, and practicable." 

Thèse two policies, called "excess policies," provided for insur- 
ance in excess of |15,000 on each steamer, not to exceed |100,000; 
one of the policies being for one-eighth of such excess, and the other 
for seven-eighths. Ail the six policies included also ail risks of 
craft to and from the vessel. 

When the libelants' wool and the goods of other shippers arrived 
at Galveston, the respondents sent to their New York agents to 
report for insurance under thèse two excess policies up to $51,187; 
and that was done on October 3d. No similar notice was required 
as respects the four annual policies, which, as of course, covered up 
to $15,000 without notice. Neither the libelants nor the respond- 
ents knew of the insurance by Jagode & Co., nor did Jagode & Co. 
know of the provision for insurance made by the libelants and re- 
spondents, until aft^r thè loss. 

The défendants rely upon the American clause as avoiding ail 
six policies, on the ground that the insurance by the British & For- 
eign Marine policy was prior to their own. The libelants rely upon 
the provisions of the British & Foreign policy excluding wool "pre- 
viously insured." 

1. The language of the American clause in ail thèse policies is as 

f ollows : 

"If the said assured shall hâve made any other assurance upon the prem- 
Ises aforesaid, prior In day of date to this policy, then the said assurers shall 
be answerable only for so much as the amount of such prior assurance may 
be déficient towards fully covering the premises hereby assured; and the said 
assurers shall return the premium upon so much of the sum by them assured 
as they shall be, by such prior assurance, exonerated from. And in case of 
any insurance upon the said premises subséquent in day of date to this pol- 
icy, the said assurers shall nevertheless be answerable for the full estent of 
the sum by them subscribed hereto, without right to claim contribution from 
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Buch subséquent assurera. • » • other Insurance upon the premlses afore- 
sald of date the same day as this poUcy, shall be deemed slmultaneous here- 
wlth; and the said assurers shall not be liable for more than a ratable con- 
tribution in the proportion of the sum by them Insured to the aggregate of 
such slmultaneous Insurance." 

This clause has been introduced into American policies quite gen- 
erally in order to avoid double Insurance, and conséquent contribu- 
tion under the former English rule. Insurance Co. v. Griswold, 14 
Wend. 399. Double insurance is deflned by Gray, J., in Ryder v. 
Insurance Co., 98 Mass. 189, to be "two insurances on the same 
interest at the same time against the same risks." The words of 
this clause are carefuUy chosen and exact; and the décisions as re- 
spects double insurance are pertinent as to the construction of this 
clause. 

. I think this clause is inapplicable to the présent case, because 
its language throughout excludes it. 

(a) The insurance by Jagode & Co. in the British & Foreign Ma- 
rine was not "made prior in day of date to the respondents' six 
policies," or any of them; but long after the date of ail those poli- 
cies. (b) That insurance was not "made," i. e. obtained, by "the 
assured" in the other six policies, i. e. neither by the libelants nor 
by the respondents; nor were Jagode & Co. the "assured" in the 
six policies, so that their policy could be annuUed by the latter. 
(c) Neither the interests insured nor the risks insured against, were 
the same in the two sets of policies; and (d) by the last part of 
the clause, even if "the assured" could be deemed the same in ail 
the policies, inasmuch as the respondents' six policies were ail 
made long prior in date to the assurance "made" by Jagode & Ce, 
those companies by the tenus of that sentence would be required 
to pay the loss; while their own company, by the same clause and 
for the same reason, would also be bound to pay it. 

TJnder the language of the policies thèse contradictions cannot 
be avoided. It is évident, therefore, that this clause is not adapted 
to insurance under prior open policies. 

No doubt thèse difficulties may be avoided in part by substituting 
the words "prior in day of date to the date of entry or report under 
this policy," in place of the words "prior in day of date to this 
policy." But this would be a very material change both in the lan- 
guage and the meaning of the clause; and it would not cure the 
difflculty with the four annual policies, which require no entry or 
report but attach without notice. To make the clause ât the lat- 
ter, it would be necessary to substitute the words "attachment of 
risk" in place of "date of policy," which it has been held cannot 
be done. Deming v. Storage Co., 90 Tenu. 306, 342, 17 S. W. 89, 
97, 13 L. E. A. 518, 529. Such a change would also thwart the ob- 
ject of the clause to make the date the test where both policies, 
though of différent dates, attach at the same future time. Had the 
parties intended this clause to apply to insurance under open poli- 
cies, whether with or without subséquent entries, apt words should 
hâve been employed to make certain what the intention was. 
Thompson v. Insurance Co., 136 U. S. 287, 297, 10 Sup. Gt. 1019, 34 
L. Ed. 408; Impérial Fire Ins. Co. v. Coos Co., 151 U. S. 452, 462, 
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14 Sup. et. 379, 38 L. Ed. 231; Home Ins. Co. v. Baltimore Ware- 
house Co., 93 U. S. 527, 542, 23 L. Ed. 868. 

The proviso that tlie prior assurance must be "made" by "the 
assured" is impossible to apply hère. Even if the libelants are 
deemed in part "the assured" under the six policies, yet they made 
no Insurance in the British & Foreign Marine Company; they did 
not authorize it beforehand nor ratify it afterwards, but repudlated 
it. And Jagode & Co., who made the latter Insurance, were not the 
"assured" in the other policies. 

Again, the respondents' policies were made in their own names; 
they expressly covered the respondents' liability to the libelants as 
common carriers, by sea and land, whether with or without négli- 
gence; and possibly also the respondents' interest in the freight, 
though that does not certainly appear. Jagode & Co.'s Insurance 
in the British & Foreign Marine Company, covered no such interest 
or risk. The latter company, on payment of a loss through défend- 
ants' négligence, would hâve by subrogation a right of indemnity 
from the défendants, which the respondents' companies would not 
hâve. The policy of Jagode & Co., on the other hand, was taken 
oût primarily for their own beneflt to secure their advances of 
$6,500 like the separate interest of a mortgagee; while the residue 
ot the policy, amounting to $1,500, might inure to the beneflt of the 
libelants, if they chose to ratify it, which they never did. That 
policy covered, therefore, ?G,500 at most, and the other policies 
would in any event attach for the residue of the value of the 180 
sacks of wool. 

The cases of Home Ins. Co. v. Baltimore Warehouse Co., 93 U. S. 
527, 23 L. Ed. 868, and Eobbins v. Insurance Co., 16 Blatchf. 122, 
Fed. Cas. No. 11,881, were materially différent. In the former, both 
sets of policies were expressly made payable to the plaintiff in the 
case, the warehouse company, which had made advances on the 
goods. Both policies covered the same subject and the same risks 
only. The Insurance was accordingly held double, and in the ab- 
sence of the American clause, contribution was enforced for the 
payment pro rata of the warehouse company's loss. 

In Robbins v. Insurance Co. the factor had made no advances, 
and his insurers under certain policies taken ont in his own name 
to cover his own goods as well as other goods held by him in trust, 
were adjudged bound to contribute pro rata to the loss on the trust 
goods, insured in the principal's name, treating the insurance as 
double, after deducting the factor's loss on his own goods. 

Where différent interests or différent risks are intended to be 
insured by différent policies, there is no double insurance or con- 
tribution, except under some spécial provision. Hardy v. Insurance 
Co., 166 Mass. 210, 44 N. E. 209, 33 L. E. A. 241; Tuck v. Insurance 
Co., 56 K H. 326; Sloat v. Insurance Co., 49 Pa. 14; Insur- 
ance Co. V. Scribner, 5 Hill, 298; Lowell Mfg. Co. v. Safeguard Fire 
Ins. Co., 88 N. Y. 591; Royster v. Steamboat Co. (0. C.) 26 Fed. 492; 
Insurance Co. v. Williams, 11 C. C. A. 503, 63 Fed. 925; North 
British & M. Ins. Co. v. London, L. & G-. Ins. Co., 5 Ch. Div. 569, 
And similarly, différent policies designed to cover différent inter- 
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ests or différent risks, do not fall within the American clause. In 
the absence of any direct autliority as to the construction of this 
clause in the relations hère considered, and in view of the incon- 
gruity of its expressions, I do not think the court should attempt 
to extend it to the présent case, which is so plainly outside of the 
natural import of its language. 

2. Upon the above view it is unnecessary to consider any ques- 
tion that might arise as regards contribution, because the British & 
Foreign Marine Company's policy at its inception is expressly lim- 
ited to "wool ♦ * * not previously insured"; and under that 
clause I think the latter company is not liable at ail. For at the 
time the Insurance was made on this wool in that company the évi- 
dence shows, as respects Insurance from Galveston to New York 
and PhUadelphia, that this wool was already insured, not only by 
the respondents' contract under the bill of lading rate to cover 
with or carry Insurance, but by the four annual policies, which in- 
stanter were pro tanto applicable and inured thereto. 

The respondents' contract was irrévocable between the parties, 
except by mutual consent, from the moment of shipment on Sep- 
tember 19th. The premium was fixed and absolutely payable as 
part of the freight; no return of it could be claimed from the 
libelants on account of Jagode & Co.'s insurance. Insurance thus 
absolutely provided for by a valid contract with responsible parties, 
is I think prior insurance within the ordinary commercial under- 
standing, and within the intention of the British & Foreign Marine 
policy, although the risk had not yet actually attached. 

It is a very common thing for policies to be issued which are to 
attach, like the four annual policies in this case, at some future 
date, or event. Such insurance is fairly, I think, within the words 
"previously insured" from the time the policies or contracts are 
executed and delivered. Insurance is effected, though the risk has 
not actually begun; and independent policies of that kind would I 
think be so treated under the American clause, i. e. the one prior in 
date would supersede one of later date. 

Mr. O'Brien, the agent of the company, testifles that the proviso 
in question was inserted in the policy to cover precisely such cases 
as this, where the consignée is ignorant whether prior insurance 
has been provided for by the consigner or not. ïhe intention was 
to enable Jagode & Co. to protect their advances, as well as the 
consigner, by insurance, in case provision for insurance had not 
been previously made. But by the libelants' contract of shipment 
several days before, provision had in fact been already made for ail 
risks by sea or land from Galveston to New York and Philadelphia. 
The évidence shows that had this been known to Jagode & Co., 
their insurance would not hâve been made. In other words, both 
parties to the policy understood that the proviso meant to except in- 
surance previously provided for, as prior insurance; and as that 
is not an unreasonable construction of those words, and no action 
of the défendants was in any way predicated upon that policy, they 
hâve no right or equity to claim for it any différent meaning or 
extent from what was understood by the parties to it. 
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3. The respondents' companies being answerable under tlieir polî- 
cies for the loss, I think the présent action is maintainable against 
the respondents; not because they are technically insurers, for di- 
rect insurance by the corporation was perhaps ultra vires; but be- 
cause the mode of insurance and the course of dealing show that 
it was the intention of the parties that tbe défendant should in- 
sure in its own behalf, and therefore the respondents' duty, to col- 
lect the insurance and distribute it to those entitled to it. This 
it was entirely compétent for the respondents to undertake to do, 
and this, I think, was included in the implied contract. Hill v. 
Scott [1895] 2 Q. B. Div. 371, 713. 

The terms of the stipulation as to the facts are indecisive on this 
point; but they are quite as consistent with this view as the op- 
posite, and it seems to me more so. In one passage the stipulation 
States that 

"The libelants received the respondents' -written assurance that the ship- 
ments of wool under the insured rate would carry marine insurance from 
Galveston northward." 

This clause alone would naturally import insurance by the de- 
fendants; or if they had no power to insure, then insurance by 
them in some company with collection and payment to the shipper 
as the équivalent of insurance by themselves. Other parts of the 
stipulation say that the défendants were to cover the shipments 
with marine insurance from Galveston northward. The obligation 
to cover with insurance might be fulâlled in either of two ways: 
(a) By including insurance on the libelants' goods in their own poli- 
cies which was the course adopted; or (b) by insuring the libelants' 
goods in spécifie policies and turning them over to the libelants for 
enforcement in case of loss, or tendering them as in The Lord of the 
Isles (1894) Prob. Div. 342. 

In the absence of any express contract, either written or oral, 
the intent of the parties may be inferred from what tbey did in the 
ordinary way before any controversy arose, and that was to collect 
and pay over to the shipper; and this was the only reasonable re- 
suit of their whole mode of dealing with the subject. 

What they did was (1) to insure in their own names in six différ- 
ent policies the goods of ail sbippers entitled to be covered by in- 
surance, in certain lump sums, amounting in tbe aggregate to |51,- 
187, without référence to the individual ownership of the goods 
insured, and without the appropriation of any one of the policies 
to any particular owner; (2) to make the loss payable to the re- 
spondents' agents Mallory & Company, or their order; (3) in the 
same policies to insure themselves against their liability as com- 
mon carrier by sea or land north of Galveston, which included in- 
surance against négligence, risk of craft, etc.; (4) after the loss, 
to collect the insurance by their agents Mallory & Co., and dis- 
tribute it; and (5) to omit payment to the libelants, only because 
the respondents' insurers claimed that the policy of the British & 
Foreign Marine Company absolved them from responsibility. 

The respondents hâve never contended, prior to this controversy, 
that the various shippers were to recover the insurance, each for 
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himself; or that the respondents' agents, Mallory & Co., were not 
ralled upon to do anytliing in référence to tlie collection and dis- 
tribution of the insurance; the correspondence imports the oi^po- 
site and such is the gênerai practice. Mallory & Go. did in fact look 
after the interests of the libelants, as they'looked after the inter- 
ests of ail their other shippers at insurance rates. It is évident 
that the défense is for the beneût of the respondents' insurers only 
and is a matter of indifférence to the respondents individually. 

In making the loss payable to Mallory & Co., their agents, or 
their order, in ail the policies, there is the strongest évidence that 
the respondents intended to collect the insurance and coutrol its 
distribution; and in the reported cases, so far as I hâve noticed, 
suits upon similar policies hâve been brought by those to whom the 
loss is made payable. Eobbins v. Insurance Co., 16 Blatchf. 122, 
132, Fed. Cas. No. 11,881; Home Ins. Co. v. Baltimore Warehouse 
Co., 93 U. S. 527, 23 L. Ed. 868; Hartshorne v. Insurance Co., 36 
N. Y. 172; Hardy v. Insurance Co., 166 Mass. 210, 44 N. E. 209, 33 
L. R. A. 241. 

If in agreeing that the higher rate of freight should "carry insur- 
ance," or "cover with insurance," it had been intended that the 
respondents should merely procure insurance for the shippers as a 
broker might do, which each shipper must enforce for himself, the 
reasonable performance of that contract would hâve required the 
respondents to procure a separate policy, or at least speciiic and 
separate insurance, for each shipper, v?hich each shipper could iden- 
tify, and with reasonable convenience enforce as his own, as in ïhe 
Lord of the Isles, supra. 

To lump numerous shippers ail together in insurance for gross 
sums in numerous companies without discrimination, and then leave 
the shippers en masse to -work out their remédies as they can, would 
be so embarrassing as not to constitute a proper or reasonable per- 
formance of such a contract, and would leave the respondents, there- 
fore, answerable for not having properly fulfilled their agreement. 
For each shipper in a case like this would be obligea to bring six 
différent suits instead of one, besides being entangled with other 
claims; and it is doubtful whether upon thèse policies either shipper 
could sue alone. 

By the contract hère made, however, as is to be reasonably in- 
ferred from the long practice under such contracts, it was not in- 
tended that separate policies or entries should be made for each 
shipper. Such a mode of conducting this business would hâve been 
clumsy and inconvénient in the extrême for ail concerned. I hâve 
not the least doubt that what was donc, was just what was intended 
to be done ; that in contracting that the higher freight should "carry 
insurance," it was intended that the carriers might insure as they 
pleased, but must deliver the goods safely, or else in case of loss, 
deliver the insurance money to be collected by them, as the équiva- 
lent of the loss. That is the only reasonable interprétation of the 
obligation of the carriers under the mode of insuring adopted; and 
that is evidently in accord with the practice. The mère fact that 
their insurers chose to raise a légal question upon the policies, could 
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not absolve tlie carriers from the gênerai duty to enforce them for 
the beneflt of the shippers. To "carry Insurance" in the mode hère 
pursued, imports the duty to make and collect the Insurance, or an- 
swer for not doing so. If it be said that this makes the goods prac- 
tically at the risk of the carriers, the reply is that such was the 
précise object of Insurance, and that was no doubt understood by 
the respondents; since that very liability is expressly recognized 
and recited in one of the clauses of the mémorandum attached to ail 
the six policies, which reads as follows: 

"To attach and cover from the time said goods are at the risk of the New 
York & Texas Steamship Company, and until the liability of that company is 
terminated, but for not exceeding flve days after arrivai at destination." 

Decree for the libelants with costs. If the parties are unable to 
agrée apon the amount due, a référence may be taken to détermine it. 



THE ANNIE L. MULFORD. 

(District Court, B. D. Pennsylvanla, Aprll 5, 1901.) 

No. 59. 

Personal Injuries— Written Release— Fraud— Burden dp Proop. 

A Ubelant's claim for Personal injuries against a schooner was settled 
by the agent of a casualty company, which had insured the yessel 
agalDst liability for such injuries, the libelant signing a written release, 
and accepting a specifled sum therefor. He averred that he was triclied 
Into signing It by the way the paper was read to him, though admittlng 
that he was able to read the same, Held that, to be relieYed from the 
efCect of his carelessness in not insîsting on the right to read it himself, 
he must clearly show that he was defrauded; and there being nothing 
to corroborate his own testimony, which was positlvely contcadicted by 
the company's agent, the libel should be dismissed. 

Tn Admiralty. 

Francis Tracy Tobin, for libelant. 
William W. Smithers, for respondent. 

J. B. McPHEESON, District Judge. This is an action to recover 
damages for personal injuries sustained by the libelant in conséquence 
of the alleged négligence of the schooner. It is not necessary, how- 
ever, to détermine the correctness of this allégation, since the case 
must be decided upon another point. The libelant was injured on 
February 24, 1900, while the ship was at Jacksonville, Fia., and he 
was admitted to the marine hospital in that city, where he received 
treatment until the éth or 5th of the following April, when he was 
discharged as cured. During his stay in the hospital propositions of 
settlement were made by the Maryland Casualty Company, which had 
insured the vessel against liability for injuries suffered by the crew, 
and, early in April, the libelant agreed to accept the sum of $80 in set- 
tlement of his claim. The money was paid on April 9th, and upon 
that day he signed a release, which need not be set out in fuU. The 
libelant admits that he received the money and signed the paper, and 
he does not deny that the release is a bar to this action, unless his 
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signature was affixed by mistake or was obtained bj fraud. He avers 
that fraud was employed, declaring that be was tricked into signing 
tbe paper by the false représentations of the casualty company's 
agent, who assured him that it was merely a receipt for the money 
that had been paid to him, and was not a settlement of his claim 
against the vessel. He explains the pajinent of the money by aver- 
ring that it was partly on account of his loss of time while in the 
hospital, and partly to defray his expenses to his home in Philadel- 
phia. He further déclares that, although the paper was read to him, 
it was read so rapidly that he did not understand it, and that, while 
he himself can read, he was not permitted to take the paper into his 
own possession. 

I hâve considered the testimony bearing upon this allégation of 
fraud, and am clearly of opinion that there is far too little to justify 
me in declaring the paper to be invalid. The libelant chose to sign 
a paper that he was able to read without insisting on his right to read 
it for himself, and it is beyond doubt that, before he can be relieved 
from the effect of his carelessness, he must show clearly that he was 
defrauded. There is no such proof to be f ound in the présent record. 
The libelant's testimony stands alone in support of his allégations, 
and it is positively contradicted by the testimony of the casualty 
company's agent. In such a situation, no corroborating circum- 
stances being présent, the written instrument must prevail. The 
libel is dismissed 



THE M. MORAN. 

(District Court, E. D. New York. January 19, 1901.) 

Shipping— Pkocbedings fob Limitation op Liability— Whkn Maintainablb. 
A proceeding by the owner of a tug may be malntained, under Eev. St 
U. S. § 4285, for a limitation of liability growing eut of the loss of a tow, 
where the pétition shows that separate actions hâve been Instituted 
against the tug, the charterer, and the petitioner in personam by the 
owner of the tow on account of such loss, and that other claims are 
likely to be presented by other parties affected. 

In Admiralty. Pétition for limitation of liability. 

Wing, Putnam & Burlingham, for petitioner. 

Boardman, Platt & Soley, for Atlantic, Gulf & Pacific Co. 

THOilAS, District Judge. Michael Moran was the owner of the 
tug M. Moran, which was engaged by Luckenbach to tow a dredge. 
During the employment the dredge was lost, although her crew were 
taken off by the tug. The pétition shows that the owners of the 
dredge, to recover damages for her loss, hâve brought three actions 
in this court, — one in rem against the tug, one in personam against 
the owner of the tug, and a third against Luckenbach. The pétition 
also allèges that the petitioner has been informed "that the persons 
on the dredge lost some of their personal effects at the time the 
dredge was abandoned, the amount and value of which are unknown, 
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but the petitioner avers that such other claims for loss of property 
are liable to be presented to jour petitioner." It is contended on the 
part of the claimant that indépendant proceedings to limit liability 
may not be taken, upon the ground that there is only one claim, and 
can be only one claim. Eeliance is placed upon the décision of Judge 
Brown in The Kosa CD. C.) 58 Fed. 132. In that case the learned 
judge States: 

"There is no averment In the pétition that any other daim exists or is 
likely to arise against the Rosa or her owners out of the trip referred to. 
There is no intimation nor any suggestion that any additional claim is prob- 
able. The nature of the accident, also, namely, the falling down of the pas- 
senger in the open hatch of the canal boat, was not such an accident as to 
affect any other person, or such as is liable to involve any other person un- 
known." 

This expression is not suited to the facts as they appear in the 
présent case, inasmuch as the owners of the dredge hâve initiated 
two actions, in each of which the petitioner must seek to limit his 
liability. Moreover, should recovery be had against the charterers, 
they in turn might seek to recover any sum compulsory paid by them 
against the tug or owners, or both, in which case the owner of the 
tug would be called upon, at least by pleading, to limit his liability. 
Moreover, the pétition gives notice of other possible claims, such as 
might very readily arise from the nature of the accident. If the facts 
were simÙar to those presented in The Rosa, the views of the court 
in that case would not be easily disregarded, notwithstanding a con- 
trary holding by the United States circuit court of appeals for the 
First circuit in Quinlan v. Pew, 5 G. 0. A. 438-446, 56 Fed. 111-120. 
It seems proper to allow the valuation of $23,000, already ascer- 
tained, to stand in the présent proceedings, and permit the inde- 
pendent proceeding to limit the liability to continue. 



THE SANTA ANA. 

(District Court, D. Washington, N. D. March 28, 1901.) 

Bal VAGK— Evidence. 

A steamer at Oape Nome became partially disabled by the breaklng 
of two of her four propeller blades. The place had no harbor, and when 
vislted by storms ail the vessels that were able to do so were compelled 
to go to sea. The disabled steamer was able to do so. The steamer car- 
ried more canvas and was better rigged for sailing than most steam- 
ships engagea in commerce on the Pacifie Océan. On the return voyage 
to Seattle the captain made an arrangement with the master of another 
steamer to be convoyed and towed if hecessary. After leavlng Cape 
Nome, such other vessel took the disabled ship in tow. The weather was 
pleasant, and when near Dutch Harbor the tow Unes were let go, and 
each vessel proceeded Independently Into that port The towlng steamer 
was short of fuel, and on arriving at Dutch Harbor her supply of coal 
was nearly exhausted. Thereafter the disabled steamer started in tow of 
the other vessel for Seattle. Before completing the run, a third blade 
was broken ofC her propeller. Held, that though, in view of the moderate 
weather which prevailed, it is probable that the ship would bave made 
a port without ald from any other vessel, still, as she was partially dis- 
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abled, and was in a place where violent storms -were to be expected at 
that tlme of thé year, It constltuted a salvage service, though not of a 
hlgh order of meriti 

Libel in rem against the steamship Santa Ana and her cargo by 
part of the ofiQcers and crew of the steamship Centennial to recover 
salvage. Hearing on the merits. Decree for libelants. 

James Kiefer, for libelants and interveners. 
Piles, Donworth & Howe, for claimant. 

HAJ^FORD, District Judge. The steamship Santa Ana, on a voy- 
age from Seattle to Cape Nome, became partially disabled by the 
breaking ofl of two of her four propeller blades, the broken blades 
being opposite to each other, so that the remaining blades were 
effective, though not of equal force, to drive the ship through the 
v^ater. The second blade was broken when the ship was in Behring 
Sea, and about 273 miles distant from Cape Nome, and, notwith- 
standing the loss of the two propeller blades, the ship proceeded 
on her way, and reached Cape Nome in safety. That place has no 
harbor, and during the détention of the Santa Ana it was visited 
by storms of such violence that ail the vessels there which were able 
to do so were compelled to go to sea for safety. The Santa Ana 
went out and returned without assistance from other vessels, and 
proved herself to be manageable under her own steam power in 
rough weather. Besides her steam power, the Santa Ana carries 
more canvas and is better rigged for sailing than most of the steam- 
ships engagea in commerce on the Pacific Océan. For the return 
voyage to Seattle the ship received on board 33 passengers and 
some freight, and departed from Cape Nome at 11:15 a. m., on the 
8th day of November, 1900; there being at that time a stilf breeze 
and a rough sea. Before departure, however, the captain made an 
arrangement with the master of the steamship Centennial to be 
convoyed, and towed if necessary, and pursuant to this arrange- 
ment, the Centennial left Cape Nome within a half hour after the 
Santa Ana, proceeding slowly to keep within sight and hearing for 
some time, and then, to make better speed, took the Santa Ana in 
tow, proceeding towards Dutch Harbor. The weather moderated 
somewhat after the second day out, so that the two vessels pro- 
ceeded together without straining and without difflculty. When 
distant about 80 miles from Dutch Harbor, the tow lines were let 
go, and each vessel proceeded independently into that port. The 
Centennial had but a scant supply of fuel on board, and before 
making Dutch Harbor a temporary superstructure on her deck, 
which had been placed there for the housing of animais when the 
ship was prepared for service of the United States as a transport, 
was torn up, and some of the lumber was used for fuel, and still 
upon arrivai at Dutch Harbor her supply of coal was nearly ex- 
hausted. At Dutch Harbor the Santa Ana was safe. She could 

1 Salvage awards in fédéral courts, see note to The Lamington, 30 C. C. A. 
280. 
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hâve remained there until a new propeller couM hâve been sent 
and placed on her shaft; but, instead of remaining, she took on 
board 15 more passengers, and proceeded thence to Seattle in tow 
of the Centennial, the passage being made without encountering 
bad weather, but before completing the nin a third propeller blade 
was broken off. Neither the owner, captain, first officer, nor chief 
engineer of the Centennial has made any claim for salvage, and 
it does not appear what, if any, compensation has been paid for the 
Centennial's service in aidiug the Santa Ana to get back to Seattle. 
The libelants and interveners, including the Centennial's second and 
third ofificers, first and second assistant engineers, flreman, boat- 
swain, carpenter, quartermasters, seamen, and men of the steward's 
department, are the persons suing for salvage in thèse cases. It 
is claimed by them that the Santa Ana was rescued from péril by 
the Centennial, that a reward for salvage was earned, and that they 
are entitled to share in the reward, because their services were nec- 
essary, and were given, and the voyage was prolongea, and its périls 
increased, by détention of their ship. 

Considering the moderato weather which prevailed during the 
homeward passage of the two ships, it is probable that the Santa 
Ana would hâve made a port of safety without aid from any other 
vessel. Still, I flnd in the facts proven ail the éléments necessary 
to entitle the libelants and interveners to récognition as participants 
in a salvage service. I base this conclusion upon the main facts of 
the case, which are clearly proven, and are undisputed, viz.: The 
Santa Ana was partially disabled. Her broken propeller was not 
a safe dependence for a long voyage, and in the captain's testimony 
he expressed doubt as to her ability to retum from Behring Sea 
ander sail without help from her engines. She was in a place where 
violent storms were to be expected in November and the winter 
months. Until she reached Dutch Harbor there was no shelter or 
place where she could remain in safety until her owner could make 
provision for repairing the damage which she had sustained. The 
Centennial was not a towing vessel, but was employed as a carrier 
of passengers and freight. She was scantily supplied vdth fuel for 
the return voyage, and by prolonging the run to Dutch Harbor she 
took chances of being rendered helpless by being caught ont with- 
out sufflcient fuel to maintain speed sufftcient to reach any port 
where coal could be obtained. I do not flnd that the libelants or 
intervener*-: performed any extra labor outside of their regular duties 
on board the ship, for which they hâve been paid their wages. Their 
services as salvors are not of a high order of merit, still they are 
entitled to some compensation. 

Considering ail the facts and circumstances, the court makes the 
following awards: To the libelant George Haldom, $50; D. H. 
Callahan, |50; David Hartsough, |40; Charles Kinnaman, $40; 
C. H. Lowentsjohn, |40; Charles Van Low, |40; E. Swanson, $40; 
M. C. Oison, $40; K. Brauer, |40; J. Henning, $40; L. C. Card, 
|40; E. Garrigan, $40; H. Docker, $40; John Herbert, $40; L. M. 
Dow, |40; Albert Henion, $40; L. Stephenson, $40; G-uss Bergen- 
ma, $40; C. W. Carlson, $40; Frank Schmuck, $40; John L. Pennv, 
107 F.— 34 
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$20; Roscoe 0. Cameron, $20; John Harding, $20; H. Courtiand, 
$20; Fred Johnson, $20; Frank Mitchell, $20; W. B. Daly, $20; 
James Hogan, $20. 

The court also awards te the libelants and interTeners costs, but 
in taxing costs the clerk is directed to allow their proctor only one 
docket fee of $20, and two docket fées of $10 each, and the usual proc- 
tor's fées for dépositions taken, as if there was but a single case 
and only one libelant represented. No interest will be allowed on 
the awards prior to the entry of the decree. 

Tlie court flnds that the value of the Santa Ana at the time of 
her return to Seattle was $90,000, and the value of her cargo to 
hâve been $5,000. The salvage and costs awarded will be paid by 
the respective claimants in proportion to the values saved, as above 
specified. 



RAMIREZ et al. v. MBXICAN S. S. CO. 

(Blstrict Court, N. D. California. March 2, 1901.) 

No. 12,289. 

1, Shipping— Seamàn's CoNTRACT—ExBcuTioif—FHAUD— Evidence. 

Shipping articles signed toefore a consul gênerai described the voyage 
as "from the port of San Bïanclsco to that of Mazatlan via Todos Santos 
of the Mexlcan republlc." Libelants, who signed the articles, and were 
discharged on the discharge of the shlp at Mazatlan, contended that the 
agreement IncludTed the return voyage, and they, together wlth two other 
seamen on the same shlp, testifled that the articles were mlsread by the 
consul's secretary, before belng signed, as includlng the return voyage. 
The master of the shlp, the consul gênerai, and his secretary testifled 
that the contract was read by the secretary precisely as wrltten. Seld, 
that the évidence was Insufflcient to show fraud in the exécution of the 
articles, and hence libelants were not entitled to recover for the refusai 
of the master to reship libelants for the return voyage on their refusai to 
sign new articles. 

2. Costs. 

A tender, unless kept good by a deposlt In court, will not defeat a 
recovery for costs. 

In Admiralty. Libel for éjection of seamen. 

Geo. W. Shell, for libelants. 

Edwin T. Cooper and Sheldon Gr, Kellogg, for respondent. 

DE HAVEN, District Judge. This is an action brought by sev- 
eral seamen for the recovery of wages and damages. It is alleged in 
the libel that on or about November 21, 1900, libelants shipped as 
seamen on the Mexican steamship Mexico, then in the port of San 
Francisco, for a voyage from San Francisco, via intermediate ports 
in the republic of Mexico, to Mazatlan and return to the port of 
San Francisco; that under such employment they proceeded to Ma- 
zatlan, and there, on December 12, 1900, were, against their consent, 
and in violation of the terms of their contract forcibly ejected from 
said steamship by her master, whereby each of them sustained dam- 
age in the sum of $100. The court is asked to decree the pay- 



RAMIREZ V. MEXICAN S. S. CO. 531 

ment of such damage, and, in addition tliereto, a balance alleged 
to be due libelants for wages. The défendant, in its answer, admits 
that libelants were emplojed as seamen on the Mexico, but dénies 
tliat they shipped for the voyage alleged in the libel; on the coq- 
trary, the défendant avers that libelants were employed "to serve 
as seamen on board said steamship on a voyage from San Fran- 
cisco to the port of Mazatlan via intermediate ports in the re- 
public of Mexico." The following are conceded facts in the case: 
On the 4th of December, 1900, libelants shipped as seamen on the 
Mexican steamship Mexico, under articles signed by them before the 
consul gênerai of the United States of Mexico in San Francisco, Cal., 
for a voyage described in the shipping articles as one from the port 
of San Francisco "to that of Mazatlan via Todos Santos of the Mex- 
ican republic." The Mexico left San Francisco on December 5, 1900, 
and arrived at Mazatlan on the llth of the same month. The voyage 
named in the shipping articles was completed by the discharge of the 
steamship's cargo at Mazatlan on the following day, and libelants 
were then informed by the master that their term of employment had 
expired, and that they must quit the steamer, unless they would sign 
articles for the return voyage to San Francisco at reduced wages. 
They refused to reship, and insisted that under the contract signed 
in San Francisco they had shipped as seamen for the round trip 
from San Francisco to Mazatlan and return. The libelants were 
also tendered the wages due them, but did not accept the same. They 
also refused to voluntarily leave the steamer, and were then sent 
ashore by the master. 

It will be seen from the foregoing statement of facts that, if libel- 
ants were bound by the shipping articles executed by them, the voy- 
age for which they shipped terminated at Mazatlan, and it was no 
violation of that contract for the master of the Mexico to compel them 
to leave the steamer at that port. The question to be determined, 
then, is this: Were the libelants bound by thèse shipping articles? 
Thèse articles contained no unusual stipulations upon the part of the 
seamen, and the voyage to be performed by them is clearly described. 
The libelants were compétent to enter into such a contract, and are 
bound by their written agreement, unless they were induced to exé- 
cute it by reason of fraud or mistake. "It is believed," said Judge 
Betts in the case of The Triton, 1 Blatchf. & H. 282, Fed. Cas. No. 
14,181, "that no case can be produced in which a seaman has been 
permitted to disregard the written contract, unless he has satisfled 
the court it was executed through fraud or imposition practiced up- 
on him." This principle of law is not disputed, but the daim of the 
libelants upon this point is that at the time of signing the articles 
the secretary of the consul gênerai of Mexico at San Francisco as- 
sumed to read the same for their information ; that, as read by him, 
the voyage was represented to be a voyage from San Francisco, via 
intermediate ports in the republic of Mexico, to Mazatlan and return, 
and that they signed such articles under the belief that this was the 
voyage for which they were shipping. The libelants so testifled upoii 
the trial, and were corroborated in this by two disinterested wit- 
nesses, who were members of the crew of the Mexico upon the voy- 
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âge referred to, and signed the shipping articles at the same tîme as 
the libelants. Upon the other hand, the consul gênerai of Mexico, 
who was présent when the shipping articles were signed, his secre- 
tary, and the master of the Mexico testifled that the contract was read 
by the secretary to libelants precisely as it is written. Under the 
rule above stated, the burden of proving that the articles were incor- 
rectly read to them is upon the libelants, and the fact must be estab- 
lished by clear and convincing évidence. The object of reducing a 
contract to writing is that the writing may stand as a mémorial of 
the agreement which it contains; and one who lias signed and deliv- 
ered such a contract is bound by its written terms, unless he is able 
to prove to the satisfaction of the court that there is a mistake in the 
writing, or that his signature was obtained by fraud or mistake. It 
is not deemed necessary to enter into any discussiou of the conflict- 
ing évidence in the case. It is clear that, if the secretary of the con- 
sul gênerai misread the shipping articles, as claimed by the libelants, 
he must bave done so with the intention of deceiving them as to the 
voyage for which they were about to ship; and upon careful considér- 
ation of ail the évidence before me I am not convinced that he prac- 
ticed such fraud upon them. On the contrary, I believe that he stat- 
ed the truth, when he testifled that he read the articles as written. 
Libelants were ail résidents of the city of San Francisco upon De- 
cember 4, 1900, and some of them had lived in that city, with their 
familles, for many years prior to that date, and the argument was 
pressed upon the court with great earnestness by their proctor that, 
in view of such résidence, it was in the highest degree improbable 
that libelants would hâve shipped for a voyage to terminate at Ma- 
zatlan, when the cost for a return passage would exceed the amount 
of wages to be earned by them under their contract. This argument 
is by no means conclusive, and loses its force when it is remembered 
that libelants, if they gave any thought whatever to the matter, may 
bave believed that they would be afforded the opportunity to ship up- 
on the retum voyage of the Mexico, and for reasonable wages, or, if 
not, then upon some other vessel leaving Mazatlan for San Francisco. 
Oertainly, if they so believed, the contract would not bave appeared 
unreasonable to them. 
One of the admiralty ruies of this court provides: 

"A tender inter partes before suit shall be of no avail In défense or in dis- 
cbarge of costs, unless on suit brought, and before answer, plea, or daim 
filed, the same tender is deposited In the court to abide the order or decree to 
be made in the matter." 

This rule was not complied with by the défendant, and for that 
reason the libelants are, notwithstanding defendant's prior tender, 
entitled to costs. Let a decree be entered in favor of the libelants 
for the respective amounts admitted by the answer to be due them, 
with costs. 
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THE TRANSFER NO. 9. 

THE WILLIAM J, SEWELL. 

(Circuit Court of Appeals, Second Circuit February 27, 1901.) 

No. 7& 

UOiiMsioN— Steam Vkssels Meeting in Channel— Simultaneous Passinq of 
Two Vessblr. 

A transfer tug passing down East river with a car float on eitlier side 
held in fault for a collision with a schooner coming up in tow, wbich oc- 
curred as she was rounding Horn's Hook between the shore and the 
center of tbe channel, on tbe ground tbat, being in a position where care- 
ful navigation was requlred, owing to tlie number of vessels passing and 
the flood tide, after liaving agreed to allow the tug and schooner to pass 
ahead of her, she also assented to the signal of another tug coming up 
nearby, abreast of the schooner, with a tow on each side, to permit the 
latter to pass across her stern, and thereby placed herself in a situation 
where she was unable to avoid collision with one of the two passing ves- 
sels. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon appeals from a decree of the district 
court, Southern district of New York, holding the steam tug Transfer 
No. 9 solely in fault for a collision between a car float lashed to 
her port side and the schooner Viking in tow of the William J. 
Sewell. The facts appear in the opinion. 

Henry W. Taft, for the Transfer No. 9. 
Frank D. Sturges, for libelant. 
Le Roy S. Gove, for appellee. 

Before WALLACE and LAœMBE, Circuit Judges. 

LACOMBE, Circuit Judge. The accident happened about 10 a. 
m., August 24, 1899. The Sewell, with the Viking in tow on a haw- 
ser of about 40 fathoms, was going up the East river, on a flood 
tide, near the middle of the channel on the west side of Blackwell's 
Island, bound through Hell Gâte. When she reached Eighty-Second 
Street the Sewell sounded the long, bend-warning signal for Horn's 
Hook, which is at the foot of Eighty-Ninth street. No answer was 
received to it. When about off Eighty-Fourth street the steam tug 
R. S. Carter, with a schooner in tow on a hawser of 25 fathoms, 
was seen south of Mill Kock and in the Gâte going towards Astoria, 
heading for the east channel (i. e. the channel to the east of Black- 
well's Island). The Carter blew two whistles to the Sewell, to 
which the latter replied with two. When about abreast of Eighty- 
Sixth street, still in the middle of the channel, the captain of the 
Sewell noticed the bows of two car floats coming out of Horn's 
Hook, lashed to Transfer No. 9. He at once blew lier one whistle, 
to which she replied with one. WhUe running thus through the 
west channel, the Sewell had overtaken another flotilla, consistiug 
of the steam tug Harlem Eiyer No. 2 with a coal boat in tow on 
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eack side, whicli was nearer the New York shore (within 130 feet 
of it) bound for Harlem river. When about abreast of Eighty-Sec- 
ond Street the captain of Harlem Eiver No. 2 heard a long whistle 
from above the Hook, and himself sounded a long one as a waiii- 
ing to beats above the Hook that he was bound u]j. Wheu No. 2 
reached Eighty-Sixth street, the pilot perceived Transfer No. 9, to 
■which he blew two whistles, receiving two whistles iu reply. Trans- 
fer No. 9 had corne down the middle of the Harlem river. When 
off Ninety-Second street she encountered Transfer No. 11, a sister 
tug belonging to the same claimant, bound up, which passed be- 
tween No. 9 and Mill Eock. No. 9 stopped her engines to allow 
No. 11 to pass, her headway taJiing her nearer to the New York 
shore. She then starboarded her wheel and went ahead uuder one 
bell to corne out to the point of Horn's Hook, intending to cross 
from that point to the east channel. She blew the long, bend-warn- 
ing signal, but heard neither of those blown by the Sewell and No. 
2, nor was her own heard by the Sewell. This sometimes happens 
in that locality, when the downward bound beat is well in towards 
the New York shore. No. 9 went out beyond Horn's Hook under 
one bell, and as soon as it was possible to see down the west chan- 
nel her lookout on the bow of the car float reported to her captain 
that a tugboat with a schooner was coming up the river. The cap- 
tain immediately stopped No. 9's engines, and the whistles with 
the Sewell were exchanged. Shortly after the two-blast signal of 
Harlem River No, 2 was heard and responded to, whereupon No. 2 
hauled in towards the New York shore, and No. 9 went ahead un- 
der one bell two or three turns to get headway enough to allow 
room for No. 2 to pass between her and the Hook. In doing so 
No. 9 brought her stern out into the river, as she admits, about 200 
feet beyond the Hook. The Sewell proceeded on her course, and 
passed ahead of No. 9, clearing her by a space which her captain 
estimâtes at 350 feet, and the captain of No. 9 at 75 feet. Being 
apprehensive that the Viking, under the action of the tide, would 
swing into him, the captain of No. 9 began to back, and continued 
doing so until No. 2 blew alarm whistles to prevent No. 9 backing 
into her starboard boat. The collision occurred just as No. 9 stopped 
backing, the tide swinging the bows of her port float against the 
Viking's port quarter. The location of this collision is one where 
it is difflcult to navigate. To the south there are the two channels 
on either side of Blackwell's Island, to the north the Harlem Eiver 
and the Gâte on either side of Mill Rock. The obscuration of vision 
caused by Horn's Hook, the uncertainty of hearing whistles across 
it, the présence of Flood Rock, the varions eddies and swirls pro- 
duced by a three-mile tide, coupled with the fact that it is fre- 
quently filled with vessels proceeding up, down, and across, require 
the most careful navigation on the part of ail who undertake to 
pass through there. In such a location the initial fault which brings 
about a situation of péril is much more serions than it would be 
in waters where there is a better chance for escaping from such 
situation by subséquent maneuvers. When one such fault, clearly 
established, is found to hâve precipitated the péril, the court will 
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give much weight to any reasonable excuse offered by one of the 
other vessels for not undertaking some maneuver whicti migM bave 
avoided the catastrophe. 

From the above statement it is self-evident that, except for Har- 
lem River No. 2, the other boats would hâve dealt with the situation 
easilj and safely. Had No. 9 stayed where she was when she 
stopped her engines, or moved out only far enough to avoid the 
effect of tide and eddy, the Sewell and the Viking would hâve passed 
with a broad margin of safety. A situation of safety was tumed 
into a situation of péril when an agreement was made which neces- 
sitated the réduction of that margin. As the proposer of that agree- 
ment, Harlem River No. 2 was primarily in fault, and, were it in- 
cluded in this suit, should be held liable. Its master was aware 
of the exact situation, he had heard the exchange of signais which 
called upon the Sewell to proceed across the bows of No. 9, and 
he should hâve waited where he was, stopped, or backed, until the 
Viking had passed No. 9, before insisting that No. 9 should move 
out nearer to the line of the tug and schooner. No. 2 was the 
privileged vessel, ordinarily entitled to pass No. 9 under its stern, 
and to require its coopération to such navigation; but the Sewell 
was also privileged, and had already availed of its privilège to lay 
out a plan of navigation which it was improper for No. 2 to under- 
take to interfère with. But No. 2 is not hère, so her faults need 
be no further considered. The district judge held No. 9 in fault, 
finding that it was "unjustiflable navigation to keep near the New 
York shore under Horn's Hook, obscured from view of vessels be- 
low, and where signais, though given, are often not heard, instead 
of coming down further out in the river, as may easily be doue, 
where the dangers may be seen in time to avoid them." While 
we concur in the conclusion that it is imprudent to keep so near 
the New York shore, we are not prepared to hold that it can in 
no case be justified, and are satisfled that on this occasion it should 
not be charged against No. 9 as a fault. There is no référence in the 
opinion to the circumstances under which she found herself so near 
the shore. She had about reached Ninety-Second street when she 
received a signal of one whistle from Transfer No. 11, a railroad tug, 
bound up the river with a car float on each side. No. 11 came 
around the Hook rather close to shore, which it seems is the usual 
course for that sort of flotilla on a flood tide, to avoid risk of being 
carried up to Flood Rock. No. 11 passed between No. 9 and Mill 
Eock, while at the same time a tug and schooner bound down (ap- 
parently the R. S. Carter) passed between No. 11 and Mill Rock. 
The captain of No. 9 stopped her engines to let No. 11 pass, be- 
cause the tide would sweep the latter vessel in, and he did not 
wish to embarrass her. She passed within 50 feet. By that time 
No. 9's headway had carried her pretty close inshore, in the belly 
of the cove and behind Horn's Hook. For thèse reasons we are not 
inclined to hold No. 9 in fault for getting into that position, nor 
for her subséquent navigation down to the time when Harlem River 
No. 2 was seen, which seems to hâve been prudent and cautions. 
We are of the opinion, however, that she was clearly in fault for 
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assenting to tHe suggestion of No. 2, and agreeîng fo cHange the 
situation of safety for one of péril, by undertaking, in so difflcult 
a location, to aid one flotilla to cross lier bows, and at the same 
time aid another one to pass under her stern. Althougb she was 
the burdened vessel, haying both flotillas on her starboard hand, 
she was under no obligation to assent to No. 2's proposai. The 
agreement with the Sewell constituted a spécial circumstance, which 
entitled her to reject the proposed additional agreement by blowing 
alarm whistles. Her master's excuse is that he thought there was 
room for the schooner to pass, even if he should moTe out far enough 
to let No. 2 pass inshore of him. He miscalculated, and, since the 
maneuTer he voluntarily undertook manifestlj involved risk of col- 
lision, his vessel must be held responsible for the catastrophe which 
such maneuver brought about. 

It is urged that the captain of the Sewell ought to hâve ported 
strongly, to hâve gone further to the eastward, when he heard the 
exchange of signais between No. 9 and No. 2, and was thus advised 
what they were about to undertake. We hâve reached the conclu- 
sion, upon ail the évidence, that she did not make any substantial 
change of course to the eastward, although the district judge held 
that she "ported some." The évidence is overwhelming that the 
collision took place near the middle of the river. That fa et, coupled 
with the unanimous testimony of ail on the Viking, who were watch- 
ing and in an excellent position for observing, is most persuasive. 
We find, however, in the présence of the Carter and her tow, a sufB- 
cient excuse for the Sewell's holding her course. Porting strongly 
might hâve brought about another collision. It is contended that 
the Sewell was in actual violation of a statutory raie (article 25 of 
the act of June 7, 1807) which provides that "in narrow channels 
every steam-vessel shall when it is safe and practicable, keep to that 
side of the fairway or mid-channel which lies on the starboard side 
of such vessel." This is apparently raised hère for the ârst time. 
ït is not charged as a fault in any of the pleadings. But conceding 
even that, before the collision, the Sewell was a short distance to 
the westward of where article 25 required her to be, she was on 
the proper side of mid-channel when collision took place, and the 
présence and maneuvers of the Carter would hâve interfered with 
her being at that time further to the eastward had she been orig- 
inally where article 25 required. Her fault of prier navigation, 
therefore, assuming that article 25 applied, was remote, and not 
contributory to the collision. 

The decree of the district court is afBrmed, with interest and costa 
to libelants against Transfer No. 9, and costs to the Sewell against 
the Viking. 
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THE HANSON H. KBTES. 
(District Ckjurt, D. Maryland. November 26, 1900.) 

1. Collision in Fog— Mutual Pault. 

A steamboat and a ferryboat coUided in a harbor in a fog so dense that 
neitlier vessel could see the other at a greater distance than 20 or"2ô feet. 
Both vessels were moving at a very moderate speed, and fog signais 
were blown. When tlie signais appeared to be coming nearer, eacti stop- 
ped her engine, but, because of the density of the fog and the close prox- 
imity of the vessels before they saw each other, the collision foUowed. 
Eeld, that both vessels were in fault in not reversing their engines, so 
that each vessel should hâve been stationary. 

2. Bamb— Damages. 

In case of mutual fault, causing collision, the practice is to eqtiaUy ûi- 
vide the damage. 

Daniel H. Hayne, for libelant. 
Eobt. H. Smith, for respondent. 

MOREIS, District Judge (orally). This is a collision between a 
steam ferryboat and a steam tug, which dépends for its détermina- 
tion almost entirely upon the facts, and the facts are simple. I 
hâve been struck with the candor, intelligence, and frankness of 
the witnesses on both sides. I am not disposed to think that any 
one of them has intentionally perverted the truth, or bas given his 
testimony with any greater bias than unconsciously affects wit- 
nesses in a collision case, testifying with some indistinctness of 
recollection about an accident which happened about 10 months 
ago. I think it is very évident that both vessels were being navi- 
gated with great care, and that the persons in charge of them were 
alive to the great caution necessary to navigate at ail in such a 
dense fog as there was on the day of the collision. It becomes my 
duty, in passing upon the case, to détermine what degree of cau- 
tion the two vessels were bound to observe in undertaking to navi- 
gate in the harbor in a fog so dense that neither vessel could see 
the other at a greater distance than 20 or 25 feet; that is to say, 
within such close proximity that, after they sighted each other, 
nothing could be reasonably done to prevent the collision. It seems 
obvious that when two vessels, if they bave any headway at ail, 
hâve got within 20 or 25 feet of each other, it is too late then to do 
anything which is going to prevent their coming together with such 
headway as they had when they sighted each other. Therefore, any- 
thing which is to be done by either of them to prevent collision has 
to be done before they can see each other, and when each other's 
présence is only known by fog signais. In this case fog signais 
were blown upon each vessel. There is no ground for the conten- 
tion that either failed to comply with the law in that respect. Both 
vessels were moving at a very moderate speed. Each heard the 
other's signais nearly directly ahead. When the signais appeared to 
be coming nearer, each stopped her engines, and that came very 
near being sufficient to prevent the collision; but, because of the 
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density of the fog and of the very close proximity of the vessels 
before Ihey saw each other, it was unsuccessful. TJnder such cir- 
cumstances, it seems to me that the only précaution wliicli will be 
effective is that, when vessels In such a fog as that are approach- 
ing each other, as Indicated by the signais, they should corne to a 
standstill; and that can only be done by reversing the engines. I 
am quite satisfied that both of thèse vessels had some headway at 
the time of collision. They had been going at a moderate speed, 
and when they stopped their engines that gradually allowed the 
speed to die down. But it requires more than that. Their engines 
should hâve been reversed. The ferryboat, as I understand the tes- 
.timony, stopped flrst. She stopped her engines earlier than the tug; 
but the ferryboat was a heavier vessel, and had more momentum, 
and her headway ran ont more slowly than that of this small tug- 
boat. But I think that when they met, so far as I can judge from 
the testimony, both of them had some headway, and the conclu- 
sion I hâve come to is that both were in fault. The density of the 
fog, and the fact that the space in the harbor was small, and that 
they heard each other's signais quite close at hand, required that 
extrême caution should be observed. Due caution required that 
when they found that they were approaching near, and at any mo- 
iment were liable to loom up out of the fog and see each other, at 
that time they should hâve reversed their engines, so that each ves- 
sel would hâve been stationary in the water. I cannot accept the 
suggestion urged upon the court that the collision between thèse two 
vessels was the resuit of inévitable accident. When steam vessels 
are navigating in a dense fog, under circumstances known to be of 
great danger, when there was no intervening cause and no vis major, 
and when by coming to a standstill by a timely reversing of their 
engines they could hâve avoided the collision, it is not a case of in- 
évitable accident. 

It is suggested that there is a différence between English and 
American décisions on the subject of what should be done; that the 
English cases require that a steam vessel shall stop and reverse 
as soon as it receives signais directly ahead, and the American rule 
is more lax. That dépends upon the circumstances. Précautions 
must be adopted to effect a result, — to prevent a collision. In a fog 
as dense as this one, and with vessels as near to each other as they 
necessarily are in navigating the harbor of the port of Baltimore, 
it seems to me that the court should enforce the rule of navigation 
that, when the risk is so great and imminent, steam vessels should 
not only stop, but reverse. I find the rule very fairly stated in 
Spencer, Marine Coll. p. 136, as follows: 

"It may be stated, as a gênerai rule, that It Is necessary for a steamer to 
stop and reverse in a dense fog, when a whistle or fog signal is heard ap- 
proaching on either how, and apparently in the vicinity, unless the fog signais 
of the approaching ship unequlvocally indlcate that it is headed so as to pass 
clear, without Involvlng risk of collision. Where two steamshlps are invisi- 
ble to each other in a dense fog, and find themselves drawing near together, 
ordinary prudence requires them to stop or reverse, without waiting until 
they become visible to each other, unless there are attending circumstances 
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of TiEusual character, which make it more dangerous to Btop or reverse than 
to advance." 

See The ISTorth Star (D. G.) 43 Fed. 807; The Midland (D. C.) 48 
Fed. 331. 

If it was the practice of courts in admiralty to discriminate and 
apportion damages between two vessels in proportion to each ves- 
sel's degree of fault, the court would consider which of thèse two 
vessels was the more in fault; but as this is not the rule, and the rule 
obtains of equal division of damages in case of mutual fault, I shaU 
not undertake to consider that question at ail. The decree is to 
divide the damages. 



THE P. w. VOSBURGH. 

(District Court, E. D. New ïork. Jamiary 22, 1901.) 

Collision — Tow and Gkounded Brig— Mdtual Fault op Brio akd Tua, 

A brig which had gone ashore in the Narrows was suddenly floated by 
the action of the wind, her salis having been trimmed with that object, 
and, going astem with the rising tlde without any means of control, 
came in collision with a scow which was passing in tow of a tug, about 
50 feet distant. The captain of the brig was the only person on deck at 
the time, no précaution had been taken to control her wben she should 
corne off, and no signal of danger was gi%'en to the approaching tug, nor 
was any attempt made to control her until too late to avert the collision. 
On the other hand, a proper lookout on the tug could hâve seen the brig, 
and understood her situation, and the tug could easily bave passed at a 
safe distance. Helâ, that both vessels were in fault for the collision, and 
liable for the injury to the scow. 

In Admiralty. In suit for collision. 

Stewart & Macklin (Mr. Gove, of counsel), for libelants. 
Carpenter & Park, for claimants. 

THOMAS, District Judge. The brig Alice Bradshaw, laden, pass- 
ing out through the Narrows, went ashore near Ft. Lalayette. 
Thereupon ail the sails were lowered except the five square sails on 
the foreyards, which were backed, in the momentary expectation 
that the wind would set afloat the vessel thus trimmed. Ail persons 
aboard except the master went below for dinner, when suddenly, 
about 2 o'clock p. m., the brig was taken oiî shore on the flood tide; 
and, although this event was anticipated by the master, the brig went 
astern without any means of control, nor was any effort made to 
control her, except as herein stated. At this juncture the steam tug 
F. W. Vosburgh, with several mud scows, the flrst on a hawser of 
Bome 45 feet, going to sea, within 200 or 300 yards of the shore, 
passed about 50 feet astern of the brig, and as the brig continued to 
go astern, her port quarter came in collision with the port bow of 
the first scow, from which resulted the injury which is the subject 
of this action. When the vessel moved off, the master was the only 
person on deck, but shortly thereafter the other ofQcers and crew 
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came on deck, but no means were taken to avert the collision until 
the captain, apprehending that it might happen, ordered the anchor 
to be let go, which was donc. A proper lookout on the brig could 
bave seen the tow a long distance away, and so a properly watchful 
person on the tug could hâve seen the brig, and could bave discov- 
ered the fact that she was aground, and that her foreyards were 
backed for the purpose of getting her off. Yet the master of the brig, 
knowing that there were no means of controlling her if she went 
astern as he expected her to do, gave no signal of danger until the 
tug was near, did not let go bis anchor until he saw that the collision 
was imminent, and did nothing, in fact, looking to the control of bis 
vessel. The master of the tug in turn proceeded to a point of danger, 
passed near to the stern of the brig, knowing full well that she must 
come in contact with some part of the tow, and acted with obvions 
lack of care. For thèse reasons it is concluded that the injury re- 
sulted from mutual négligence of the parties, and a decree must be 
entered for a division of damages and costs. 



THE ST. LOUIS and THE ROBERT HADDON, 
(Circuit Court of Appeals, Second Circuit. Februaiy 7, 1901.) 

No. 49. 

Collision— Tow and Steamship. 

A tug was proceeding up the North river opposite the berth ot an 
océan steamship, with two vessels in tow at ahout midehannel. The tow 
was maliing against the ebb tide about three lînots an hour. It is cus- 
tomary for océan steamships baeiiing from their berths to proceed ont 
into the middle of the river to give room to straighten on their course. 
The steamship had signaled her Intention to baclî ont, and the men on 
the tug could hâve diseovered that she was bacliing out when 1,400 feet 
below the steamship's berth, but they made no change in the speed or 
the course of the tug. The steamship did not observe the tug until it 
had passed about 30O feet beyond the steamship's course, when its 
engines were put to go ahead and her sternway eheclced, but the steam- 
ship's stern strucls the second vessel of the tow. Held, as it was seven 
or eight minutes after the steamship commenced to back out before the 
collision, the tug had ample time to proteet her tows from collision, and 
was liable for the injury. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Le Eoy S. Gane, for appellant. 
H. G. Ward, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

PER CUEIAM. The court below adjudged both the steamship 
and the tug in fault for the collision by which the tow of the latter 
was injured, and, the owner of the steamship not having appealed, 
the only question in this court is whether the tug was in fault. As 
no opinion was delivered in the court below, we do not know what 
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view of the facte was taken by the district judge; but, upon the 
facts as we deem them established by the record, we agrée with his 
conclusion that both vessels were in fault. The collision occurred 
in the North river, about midchannel, opposite the steamship's 
berth at the south side of pier 14. The tug was proceeding up the 
river, and at about midchannel, with two vessels in tow, — the flrst 
attached to the tug by a hawser of about 40 fathoms, and the sec- 
ond attached to the flrst by a hawser of about the same length. 
The vessels were making against the ebb tide a speed of about three 
knots an hour. It is customary for steamships the size of the St. 
Luuis, when backing from their berths preparatory to a voyage at 
sea, ^o proceed well out in the middle of the river, in order to give 
vessels going up and down the river ample room to pass by while 
they are maneuvering to straighten on their course. The steamship 
had signaled by a long whistle her intention to back out, and those 
in charge of the tug discovered or should hâve discovered that she 
was backing out when the tug was at a distance of from twelve 
to fourteen hundred feet below the steamship's berth; but they 
made no change in the course or the speed of the tug. Those in 
charge of the steamship did not obsen'e the tug and her tows until 
the tug had passed about three hundred feet beyond the line of 
the steamship's course. Thereupon the steamship's engines were 
put to go ahead, and her sternway checked. At about that time the 
tug altered her course to port. Thèse maneuvers were too late to 
prevent a collision, and the steamship's stern struck the second ves- 
sel of the tow. Upon thèse facts the tug was plainly at fault, un- 
less those navigating her were justifled in assuming that the path 
of her tows was so far beyond the area of the steamship's maneuvers 
as to preclude risk of collision. It was seven or eight minutes after 
the steamship commenced to back out before the collision. The tug 
had in the meantime ample room to maneuver as might be neces- 
sary to protect her tows from collision. A moderate change of 
course to port would hâve obviated ail risk of collision, but the 
tug, though having the steamship on her starboard bow, did not 
make any change of course until it was too late. The court below 
evidently did not believe the testimony for the tug that she and 
her tows were considerably to the west of the midchannel. If that 
had been the fact, those navigating the tug would hâve had a right 
to rely upon the steamship's conforming to the usage until the con- 
trary became apparent. We are satisfled that was not the fact, 
and, although the steamship was culpable in not observing more 
carefuUy the movements of the tug, there would not hâve been a 
collision if the tug had properly conformed her movements to the 
situation. 
The judgment is aïûrmed, with interest and costs. 
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THE GEORGE L. GARLICK. 
In re MORAX. 

(Circuit Court of Appeals. Second Circuit. February 27, 1901.) 
Nos. 64, 65. 

1. Collision — Evidence — Revibw. 

In an action for damages for a collision between a schooner and a tug 
and tow, where the testimony of the witnesses from the tug and schooner 
are most conflictlng, and the opinion of the trial judge shows that the 
credibility of the witnesses "was doubtful, his décision, based on the évi- 
dence of disinterested vritnesses, will net be dlsturbed. 

2. SaME— LiMITING LiABILITT. 

Where there was conflictlng évidence before the commlssloner in pro- 
ceedings to limit liability after collision, his décision as to the value of 
the vessel will not be dlsturbed. 

8. Same— Appraisal. 

The value of the vessel and freight for the purposes of limitation of 
liability is to be assessed at no later period than the terminât] on of the 
voyage during which the collision happened. 

Appeal from the District Court of the United States for the East- 
ern District of New York. 

The first of the above-entitled causes comes hère on appeal from a decree of 
the district court, Eastem district of New York, holding the George L. Garlick 
solely responsible for a collision between the iee barge Stuyvesant, in tow of 
the Garlick, and the schooner Uriah F, Washburn, owned by the Ubelants. 88 
Fed. 553. The second cause is hère on appeal by petitioners from a decree 
limiting liability to the sum of $3,000. The collision occurred about 1 a. m., 
below Yonkers, on the Hudson river. There was very llttle wind from the 
northward, and the schooner, which had double-reefed her mainsail earlier 
in the night, was coming down the river, meeting the first of the flood tide 
at Yonkers. The steam towboats Niagara and Baker, with a large tow of 
about 48 canal boats, arranged in tiers of four boats each, on hawsers about 
100 fathoms long, were proceeding up the river. At the tail of this tow was 
the tug Komuk, acting as a helper. The Garlick, with the Stuyvesant in tow 
on a hawser about 120 to 150 feet In length, had corne up the river behind 
the Niagara's tow, and was passing the same on the eastward. When near 
the head of the tow, the schooner and the Stuyvesant came Into collision, 
the latter striking the former on her port bow at a considérable angle. Both 
boats went over into the large tow, fetching up against the third tier from 
the forward end, and damaging the canal beat Breed. The owner of this 
last-named canal boat heretofore libeled the schooner in the Southern district 
of New York, but the libel was dismissed, and the schooner held free from 
fault. The évidence, most of which was taken In court, Is voluminous, and 
extremely contradictory. The Ubelants' story is that the schooner was head- 
ing straight down that reach of the river; that the lights of the Niagara 
and her tow were seen ahead on the starboard hand; that the light on the 
Garlick, with the Stuyvesant in tow, was seen further off than the Niagara's 
tow, and on the schooner's port hand; that the schooner kept her course 
withcut change; that, as the Garlick approached, she sheered to the west- 
ward, across the schooner's bows, barely clearing the schooner herself, and 
bringing her barge in collision with the schooner, the barge hitting the 
schooner on the port bow, and carrying the schooner over to the westward 
against the Niagara's tow. The schooner allèges that she made no, change 
of her course until just as the Garlick was passing ahead of her, when her 
bL«ad was starboarded, to go, if possible, to east; but not in time to produce 
much, if any, efCect upon the heading of the schooner. The story of the Gar- 
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Uck Is that as she was passing up on the east side of the Niagara' s tow the 
green llght of the schooner became visible on her starboard bow, and that the 
course of the Garlicli was not changed, inasmuch as the vessels were going 
green to green; that, when the schooner had approached within a few hun- 
dred feet, she showed both llghts, showing that her course had been chan- 
ged to the westward, whereupon danger signais were blown by the Garlick; 
but that the schooner lîept on headlng to the westward, and struek the stem 
of the barge, whose course, as well as that of the Garlick, had not been 
changed, but was ail the tlme paralleî to the side of the Niagara's tow. 

Kobert D. Benedict, for appellants. 

Peter Alexander, for appellees. 

2s^elson Zabriskie, for certain claimants. 

Bef ore WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

PEE CURIAM. Ali efforts to harmonize the évidence hâve proved 
hopeiess. The testimony of the witnesses from tug and schooner is 
most unsatisfactory when consulted in print, and the opinion of the 
district judge indicates that the appearance of both thèse groups 
upon the stand did not add to their persuasiveness. Under thèse 
circumstances it seems the wiser course to turn to witnesses not con- 
neeted with either side, and see whether their story confirma the 
theory of the G-arlick sufflciently to warrant a reversai of the dis- 
trict court. Some propositions are clearly established by the proof. 
The colliding vessels were not coming together head on. One was 
to the eastward of the other; and, if both had continued up and 
down the river respectively, there would hâve been no collision. Both 
could not hâve changed their course to the westward, and produced 
the results described. It follows that one of them must be in fault; 
the other not. Moreover, it is manifest that the one whose change 
of course to the west produced the collision must, before such change, 
hâve been the easternmost of the two. Unless, therefore, the évi- 
dence of the disinterested witnesses should be found to indicate that 
the Garlick, while overtaking it, was nearer the Niagara's tow than 
the schooner was when passing it, the conclusions of the district 
judge should not be disturbed. One Terry, or Tyrrel, was the owner 
of the canal boat Bogart, — outside boat in the fourth tier. He says 
he was on deck, and noticed the Garlick as she lapped the tow, and 
again when she was about a length ahead of him, and noticed the 
schooner coming showing both lights. He says the tug passed up 
paralleî with the tow about 150 feet off. The intelligence of the 
witness, as disclosed in his testimony, compares unfavorably with 
that of the other two disinterested witnesses. Moriarty, the pilot 
of the Komuk, testifles that she was tied up to the outside of the 
third tier from the rear of the tow when the Garlick passed him. 
The latter blew a whistle, which he took to be a salute to himself, 
and which he returned. The Garlick was then heading straight up 
the river, and about 500 to 600 to the eastward of him. After re- 
turning the supposed salute, he dropped back to the rear of the tow 
to take out two boats, and noticed nothing further until he heard 
the Garlick's alarm whistles, when he looked up, and saw the latter 
heading diagonally across to the westward towards the Niagara's 
tow, pulling over for the tow, and near the head tier. The Garlick 
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shut off the schooner's lights, but witness, by the lights in Yonkers, 
could see the schooner herself heading straight down, as near as he 
could see. Wood. the pilot of the Niagara, went into the pilot house 
about 12:20 p. m. According to his custom, he looked around, and 
saw the red light of the Garlick way in to the eastward. Subse- 
quently he saw the schooner while still quite a long way off. He is 
confused and inexact as to the bearings of both vessels when flrst 
seen, but is very positive that the schooner was nearer to the Niagara 
and her tow than the Garlick was, and that the latter changed her 
course so as to go across the river in front of the schooner. Upon 
This State of the proof we do not feel warranted in reversing the dé- 
cision of the district court. 

The appeal in tlie proceeding to limit liability arises on the fol- 
lowing facts: The collision occurred October 4-, l'894, and the Garlick 
was attached November .16th. On November 20th two appraisers, 
and on November 23d a third one, were appointed by the court to 
appraise her vahie. They each made a sworn report November 27th, 
agreeing on a valuation of $3,000. The claimants prepared bonds 
for that amount. but subsequently changed their minds, and did not 
exécute them. The vessel was thereupon sold by the marshal Decem- 
ber 27, 1894, for |1,T90, and the proceeds paid into the registry. 
On A.ugust 26, 1896, pétition was filed to limit liability, and on Au- 
gust 1, 1898, an order of référence was made to the United States 
commissioner to take évidence, and make due appraisement of the 
value at the end of the voyage, October 4, 1894. He reported |3,000. 
Exceptions were filed and argued before the district judge, and the 
commissioner was sustained. Prom that decree appeal is taken. 

There w-as conflicting évidence before the commissioner. Claim- 
ant and his partner, and four of the bidders who attended the sale 
in December, and made a somewhat cursory examination of the tug, 
testifled to valnations ranging between $1,500 and |2,000. On the 
other hand, besides the sworn appraisals made, one of the appraisers, 
who has made a very careful examination, testifled to a valuation 
of $3,000 as of October 4th. The commissioner saw and heard thèse 
witnesses, and, in view of this conflict, his conclusion on a question 
of fact will, ordinarily, not be disturbed; and we do not find in the 
résulta of this sale at auction. held three months afterwards, in the 
depth of winter, and after the Garlick had been iu another collision, 
sufiScient to warrant a departure from the usual practice. The last 
clause of admiralty rule 57, "If the ship hâve already been libeled 
and sold, the proceeds shall represent the same for the purpose of 
thèse rules," cannot be construed as providing that in the case speci- 
iied the value of the vessel, freight, etc., for the purposes of limitation 
of liability, is to be assessed as of any later period than the termina- 
tion of the voyage during which collision happened. The decrees of 
the district court are afarmed, with costs. 
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BTOUT et al. V. RIGNBT. 

(Circuit CJoiirt of Appeals, Eighth Circuit February 28, 1901.) 

No. 1,44S. 

1. Limitations— SuiTS to Rkcover Real Propertt— Missouri Statute. 

Rev. St. Mo. 1899, § 4262, which limits the time withln which an action 
may be brought for the recovery o( lands or tenements to 10 years, and 
which, under the décisions of the state courts, applles to ail sults, whether 
légal or équitable, in their nature, may be involsed by a purchaser in pos- 
session under a deed executed upon a foreclosure sale agalnst a suit by 
the mortgagor to redeem, where the possession of the défendant was 
adverse to the complainant 

2. Adverse Possession — Grantbk Under ForbcIjOsdre Sale — Irrégularité 

OF Proceedings. 

One who enters upon land under a trustee's deed which purports to 
convey an absolute title, and which was executed upon a sale by the 
trustée in a mortgage, the purpose of which was to bar the mortgagor's 
equity of rédemption, must be regarded as holding adversely to the mort- 
gagor from the time bis deed is recorded, and possession is taken there- 
under, although the sale made by the trustée was Irregular or prématuré; 
and no actual notice to the mortgagor of the adverse nature of bis claim 
Is necessary to Invoke the running of the statute of limitations for its 
protection. 
8. Deeds— Proof— Certified Copies of Record. 

Rev. St. Mo. 1899, § 941, as construed by the suprême court of the state, 
requires proof of the loss or destruction of an original deed eonveying 
military bounty lands, to render a certified eopy of the record of such 
deed admissible in évidence, only where such deed was executed in an- 
other state, and not acknowledged in conformity wlth the laws of Mis- 
souri. Where such deed was acicnowledged in substantlal conformity 
with the laws of the state, although executed and acknowledged in an- 
other state, a copy is admissible upon its being shown to the court that 
the original "is not within the power of the party wishing to use the 
same" (Rev. St. Mo. 1899, § 933), and such proof is waived where no spé- 
cifie objection is made on that ground to the introduction of the copy. 

4 jurisdiction of federal courts— citizenship op parties— action in 
Namb of Insane Person. 

Where the curator of an insane person is not, by virtue of his appoint- 
ment, vested with the title to his ward's realty, but is merely a custodian 
of the ward's personal property,— as imder the statutes of Missouri, — and 
actions to recover real estate must be brought in the name of the ward, 
or in his name by his curator, the jurisdiction of a fédéral court In such 
an action is to be determined with référence to the citizenship of the In- 
sane person, and not that of his curator. i 

Appeal from the Circuit Court of the United States for the West- 
ern District of Missouri. 

On January 9, 1896, Alice H. Rigney, the appellee, by her curator, Charles 
Lyon, exhiblted her bill of complaint in the circuit court of the United States 
for the Western division of the Western district of Missouri against Hamilton 
De Graw and Greorge Stout, the appellants, which contained the following 
allégations, in substance: That on October 23, 1872, the said Alice H. Rigney 
was the owner of a tract of land in Oarroll county, Mo., known as the "north- 
east quarter of section 21, township 54, range 22,'.' and was in the peaceable 
possession thereof ; that on said day she executed a deed of trust in the nature 

1 Diverse citizenship as ground for fédéral jurisdiction, see notes to Shipp 
V. Williams, 10 C. C. A. 249; Mason v. Dullaghain, 27 O. C. A. 298; Emigra- 
tion Co. V. Gallegos, 32 C. C. A. 479. 

107 F.— 35 
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of a mortgage, conveying said land to Thomas D. Price, as trustée for Ham- 
ilton De Graw, to secure the payment to him of $1,,800; that on Decemtier 
7, 1875, there was a sale 6t thé aforesaid property under the deed of trust, 
at whlch- sale De Graw became the purchaser; that by sundry mesne convey- 
ances the title to the property subsequently became vested in George Stout, 
one of the appellants, and that sald De Graw, and those clalming nnder him, 
including Stout, had held possession of the property continuously from De- 
cember 7, 1875, to the date of the filing of the bill. As ground for relief, the 
complalnant below averred that she was of unsound mind when the deed of 
trust aforesaid was exeeuted In favor of De Graw, and that she was finally 
adjudged insane, and placed under guardianship, by the probate court of 
Lafayette county, Mo., In the month of February, 1895, and that the considér- 
ation by her received from De Graw for the exécution of the deed of trust on 
October 23, 1872, was of little or no value. By an amendment to the bill, 
that was subsequently flled, the complalnant below further averred, in sub- 
stance, that her husband, James Eigney, acquired the title to the land in 
controversy at a sale of the same for taxes in the year 1868; that she had ac- 
quired her husband's title to the land at an adminlstrator's sale of her de- 
ceased husband's efiCects In the month of August, 1872; that at the time De 
Graw made a pretended eonveyance of the property in question to her, and 
tooli the aforesaid deed of trust to secure the purchase money in the sum of 
$1,800, he had no title to the property, the title at that time being in the 
complalnant; and that the sale made under the aforesaid deed of trust 
on December 7, 1875, was vbld, for the reason that the deed of trust did not 
authorize a sale of the property at the time the sale under the same took 
place. The relief which the complalnant sought as against the défendants 
was an accounting as respects the rents and profits of the land while they 
had had possession of the same, and a decree restoring the property to the 
complalnant. The case was referred to a master for trial and report, who 
heard ail the évidence, and reported that the complalnant was not entitled 
to relief. Exceptions to the master's report were duly flled, and upon the 
hearing of the same the lower court overruled the master's recommendation, 
and entered a decree in favor of the complalnant, adjudging that the mortgage 
In favor of De Graw had been fuUy satisfied prier to December 7, 1893, by 
the rents and profits of the land whlch the défendants below had received, 
and that they be required to restore the possession of the property to the com- 
plalnant. 100 Fed. 213. The case cornes to this court on appeal from such 
decree. 

Louis H. Waters and Harry Lander (J. L. Minnis, on the brief), for 
appellants. 
George H. English and George H. English, Jr., for appellee. 

Before GALDWEUL, SAIsTEOEN, and THAYER, Circuit Judges. 

THAYEE, Circuit Judge, after stating the case as above, delirered 
the opinion of the court. 

The charge which is contained in the amended bill of complant, to 
the effect that the complainant below was the actual owner of the 
land in controversy at and prior to the eonveyance of the same to her 
by Hamilton De Graw, and that the latter deed conveyed no title, and 
that the notes and deed of trust which -were exeeuted by the com- 
plainant on October 23, 1872, were for that reason without consid- 
ération, is not supported by the évidence, and such claim on the part 
of the complainant must be disregarded. Notwithstanding the al- 
leged tax title to the land in controversy, which, as the complainant 
claims, formed a part of the assets of her deceased husband's estate, 
and was subsequently acquired by her, it appears that she was dissat- 
isfied therewith, and that before acquiring such tax title she entered 
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into a formai written contract with Harailton De Graw in the month 
of Januarj, 1872, to purchase the De Grraw title to the land for the 
sum of |2,O00. This agreement was carried into effect on October 
23, 1872, on which date the De Graw title was conveyed to the com- 
plainant, and a deed of trust was executed by her and delivered to De 
Graw to secure the unpaid portion of the purcbase money, which then 
amounted to $1,800, the residue, as it seems, having been paid in 
money. This transaction between the complainant and De Graw es- 
tops her from asserting that the deed executed by Hamilton De Graw 
conveyed no title to the lands in controversy, and from asserting that 
her notes which were given for the purchase money, and were secured 
by a deed of trust, were without considération. The trial court, as 
well as the master, adopted this view of the case, and we are con- 
vinced that such ruling was right. The resuit is that from and after 
October 23, 1872, when the deed of trust was executed, the complain- 
ant sustained towards Hamilton De Graw the relation of a mortga- 
gor in possession, she having voluntarily elected to purchase the De 
Graw title and exécute her notes for the purchase money. Although, 
in her original bill, the complainant founded her right to relief solely 
upon the ground that she was insane on October 23, 1872, when the 
deed of trust in favor of De Graw was executed, and that she re- 
mained in that condition until February, 1895, when she was formally 
adjudged to be incapable of managing her aiïairs, yet we do not deem 
it necessary to consider that contention at length. The master, after 
a painstaking review of the testimony, found against the complainant 
on this issue, holding that she possessed sufûcient mental capacity at 
that time for the transaction of business, and that she retained such 
capacity continuously up to the date of the trial. The trial judge 
concurred in that view to the extent of holding that she was sane on 
October 23, 1872, and for many years thereafter. He differed with 
the master only in finding that the complainant had become mentally 
incapable of managing her affairs several years prior to February, 
1895, and to that extent only does there appear to hâve been any dis- 
agreement as respects her mental condition. A cross appeal was not 
taken in behalf of the appellee for the purpose of obtaining a review 
of thèse findings, and such examination as this court has made of the 
testimony bearing upon that issue convinces us that we would not be 
warranted in any event in overruling the finding of the master, es- 
pecially as his finding was approved in substance by the trial court. 
It must accordingly be assumed that the deed of trust in question was 
executed when the complainant was in her right mind, and fully ca- 
pable of attending to her business interests, and that she remained in 
that condition for at least 20 years thereafter, or until about the year 
1893. 

In the amended bill a further ground of relief was alleged, such 
additional allégation being that there was a prématuré foreclosure of 
the deed of trust that was held by De Graw, by reason of which fact 
the complainant's equity of rédemption was not barred. The proof to 
Bustain this avernient showed that the deed of trust was given to se- 
cure flve notes for the sum of $360 each, due, respectively. on April 
1, 1873, April 1, 1874, April 1, 1875, April 1, 1876, and April 1, 1877. 
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The clause in the deed of trust authorizîng the tinistee to make a sale 
of the mortgaged property was as foUows: 

"Now, If the sald Alice H. Rigney, her executors or admlnistrators, shall 
pay the sum of money specified in said note, with ail the interest that may be 
due thereon, when said note shall become due and payable, according to the 
ténor and effect thereof, then this deed shall be vold, and the property here- 
inbefore conveyed shall be released at the expense of said Alice H. Rigney; 
otherwise, the sauae shall remain In full force. And the said T. D. Prlce 
• * * may proceed to sell the property hereinhefore described, or so much 
thereof as may be necessary to pay the amount specified in said notes, with 
interest, and the costs of this trust, at public vendue, for cash, at Oarrollton, 
in the county of CarroU, flrst giving thirty days' notice of the time, terms, and 
place of sale and of the property to be sold, by advertisement," etc. 

The sale under the deed of trust took place after proper advertise- 
ment on December 7, 1875, when only three of the aforesaid notes 
were overdue and unpaid; but the deed which was executed by the 
trustée in pursuance of the power of sale contained a récital that "de- 
fault was made in the payment of the principal and interest of said 
notes seciired by said deed," by reason whereof the trustée had pro- 
ceeded to exécute the powers to him given by virtue of the deed of 
trust. In view of thèse facts the trial court lield that such foreclo- 
sure sale was prématuré and void, for the reason that ail the notes 
secured by the trust deed were not due when the sale was made. It 
further held, in substance, that, as the trustee"s sale was void, the 
purchaser of the property at said sale entered into possession of the 
property as a mortgagee; that those who subsequently held under 
him by mesne conveyances, including the défendant Stout, entered 
upon and held the property in the same capacity; and that such con- 
tinuons holdings for a period of more than 20 years did not operate 
as a bar to the complainant's right to redeem, because notice was not 
brought home to the complainant that they were holding the prop- 
erty adversely, and in déniai of her right to redeem. 

The principal question presented by the appeal is whether this lat- 
ter view is tenable. In the state of Missouri, where the land in con- 
troversy is situated, it is well settled by repeated décisions that the 
statute of that state (Eev. St. Mo. 1899, § 4262), which déclares, in 
substance, that no action for the recovery of lauds or tenements shall 
be commenced by any person unless it appears that the plaintiff or 
other person under whom he claims were seised or possessed of the 
premises in question within 10 years before the commencement of 
such action, applies to ail civil actions for the recovery of real prop- 
erty, whether they are such as were denominated légal or équitable 
prior to the Code. .According to the décisions in that state, which are 
binding upon this court in snits affecting the title to land there lo- 
cated, the statute in question is applicable to suits to enforce trusts 
in real property, and to actions brought to set aside deeds made in 
fraud of creditors. It may also be invoked by a mortgagor to bar the 
foreclosure of a mortgage when the mortgagor asserts that he has 
held possession for more than 10 years without recognizing the mort- 
gage, and in open déniai of the same and the mortgagee's alleged right 
to forecloae. Rogers v. Brown, Gl Mo. 187, 195; Kelly v. Hurt, 61 
Mo. 4G3, 466; Lewis v. Schwenn, 93 Mo. 26, 31; Bush v. White, 85 
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Mo. 339, 359, 860; Eeed v. Painter, 145 Mo. 341, 356, 46 S. W. 1089. 
It is clear, therefore, that the défendants in the case in hand may in- 
voke the protection of the statute in question if their possession sub- 
séquent to the sale under the deed of trust on December 7, 1875, was 
adverse to the complainant. The decree in the lower court appears 
to hâve been rested solely on the ground that, because the sale under 
the deed of trust was prématuré, the entry which was made by the 
purchaser at that sale was in subordination to the rights of the mort- 
gagor, and that the possession so talœn was not an adverse posses- 
sion, and could not become such without actual notice to the mort- 
gagor that he denied her right to redeem. We do not deem it nec- 
essary on the présent occasion to détermine whether the sale under 
the deed of trust was in fact prématuré, or whether the default which 
was made by the complainant in the payment of three of the notes se- 
cured by the deed of trust warranted the trustée in exercising the 
power of sale thereby conferred. For présent purposes we shall as- 
sume, without deciding, that the view of the learned trial judge on 
this point was correct. But does it follow from this concession that 
the purchaser at the trustee's sale must, for that reason, be regarded 
as having entered into possession of the property in the capacity of a 
mortgagee, irrespective of his actual intention, and that his seisin and 
possession was thereafter the seisin and possession of the complain- 
ant until he had notified her to the contrary, so that the statute of 
limitations could not in the meantime be invoked against her? We 
are of opinion that this question should be answered in the négative. 
The character of the possession in question, whether adverse or other- 
wise, must be determined from ail the facts and circumstances of the 
case, and particularly with référence to the dominion exercised over 
the property by the purchaser and by his grantees subséquent to the 
sale. If the acts done and performed by those in possession were of 
such a nature as would naturally advise the world that the occupants 
claimed to be the owners of the fee, and such was their claim in fact, 
then their possession was adverse, and of such a nature as operated 
after the lapse of 10 years to bar the complainant's right of rédemp- 
tion. The testimony in the case shows that the trustee's deed which 
purported to convey the title in fee to Hamilton De Graw was duly re- 
corded in Carroll county, Mo., on the day it was executed, to wit, on 
December 7, 1875, when it became constructive notice to ail the world 
of its contents; that De Graw tcok possession of the property under 
said deed on January 1, 1876 ; that he subsequently conveyed the land 
as his own to other parties; and that the title, after various transfers, 
became vested eveutually in the défendant Stout. The proof also 
shows open and notorious possession of the property by De Graw and 
those claiming under him from January 1, 1876, until the présent ac- 
tion was instituted, and that in the meantime there had been no as- 
sertion by the complainant of her right to redeem, or any récognition 
of that right by any of the successive occupants of the land. In view 
of thèse facts we entertain no doubt that De Graw and each of his 
successors in interest entered into possession of the land claiming to 
be the absolute owners thereof. The dominion which they respec- 
tively exercised over the property îs consistent with that view, and 
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wholly inconsistent with the theory that tliey assumed possession of 
the property merely as mortgagees to protect a lien which they had ac- 
quired. Nor do we believe it to hâve been essential to render their 
possession adverse that they should hâve notiiied the complainant 
that they were holding the land adversely, and would dispute her 
right to redeem, inasmuch as the entry was made under a deed which 
purported to convey an absolute title, and which also professed to 
foreclose her right to redeem. In the case of Eogers v. Brown, 61 
Mo. 187, 195, it waa ruled, among other things, that the grantee un- 
der a fraudulent conveyance would be regarded as holding adversely 
to creditors who had challenged the validity of the conveyance from 
the time his deed was recorded, and we perceive no suflficient reason 
why one who enters upon land under a trustee's deed which purports 
to convey an absolute title, and to hâve been made with a view of 
barring the mortgagor's equity of rédemption, should not be regarded 
as holding adversely to the mortgagor from the time that his deed is 
recorded and possession is taken, although the sale made by the trus- 
tée was irregular or prématuré. The précise question last suggested 
arose in the case of Miner v. Beekman, 50 N. Y. 337, 344, in which 
case it was decided that the statute of limitations began to run 
against the purchaser of the equity of rédemption, who had not been 
made a party to an action of foreclosure which was brought against 
the mortgagor, from the time the mortgagee entered into possession 
as a purchaser under the defective decree of foreclosure. Our con- 
clusion is, therefore, that the complainant's right to redeem was ef- 
fectually barred by the statute of limitations long before the présent 
bill was flled, she having been of Sound mind at the time of the ad- 
verse entry on January 1, 1876, and for many years thereafter. 

The conclusion last announced will necessitate a dismlssal of the 
bill of complaint; and such action is also rendered necessary by the 
fact that the complainant appears to hâve conveyed away ail of her 
interest in the property in controversy by a deed made to William H. 
Stevenson on August 26, 1875, which deed was acknowledged in ac- 
cordance with the laws of the state, and duly recorded in Carroll coun- 
ty, Mo., on November 26, 1875. A certifled copy of the record of that 
conveyance was admitted in évidence by the master to show that the 
complainant had parted with her interest in the property, but the trial 
court held, on exceptions to the master's report, that it was erroneous- 
ly admitted, and refused to recognize it. The reason assigned by the 
trial court for the rejection of this conveyance was, in substance, that 
the statute of the state (Eev. St. Mo. 1899, § 941) only aUows copies 
of deeds affecting military bounty lands to be read in évidence "upon 
proof of the loss or destruction of the original instrument." The 
lands in question in this case are what are known as "military bounty 
lands," and no proof was adduced at the trial to establish the loss or 
destruction of the original deed. Tt should be observed, however, 
that no such objection to the deed was made before the master when 
the same was offered and received in évidence, the objection at that 
time being, in substance, that it was incompétent, irrelevant, and im- 
material. In the case of Tully v. Canôeld, 60 Mo. 99, it was expressly 
decided that, when a deed conveying military bounty lands is acknowl- 
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edged according to the statutes of Missouri, a certifled copy thereof 
may be read in évidence without previous proof of the loss or destruc- 
tion of the original, although it was acknowledged outside of the 
State; and that the section of the statute above referred to, requiring 
proof of the loss or destruction of the original instrument before a 
copy thereof shall be admitted in évidence, only applies to those con- 
veyances afïecting military bounty land which are executed in a for- 
eign State, and acknowledged in conformity with the laws of that 
State, and not in conformity with the laws of Missouri. We are un- 
able to discover that the doctrine enunciated in this case has ever 
been overruled since the case of Crispen v. Hannavan, 50 Mo. 416 (and 
the same case as reported in 72 Mo. 552), wherein it was held that 
the provisions of section 941 were applicable, and required proof of 
the loss or destruction of the original deed, was a case in which the 
acknowledgment had been taken outside of the state of Missouri, and 
not in conformity with its laws. The deed executed by the complain- 
ant in favor of Stevenson, although executed and acknowledged in the 
state of Illinois, was executed and acknowledged in substantial con- 
formity with the laws of the state of Missouri; and within the rule 
announced in Tully v. Canfield, a certifled copy thereof was admissi- 
ble in évidence upon its being shown to the court that the original 
was "not within the power of the party wishing to use the same." 
Kev. St. Mo. 1899, § 933. As the deed in question was not objected to 
when it was offered upon the ground that the latter species of proof 
was not made, we are of opinion that the objection to the deed on that 
ground was waived, as was held by the suprême court of the state, 
under similar circumstances, in the case of Boogher v. Neece, 75 Mo. 
385. The trial court seems to hâve erred, therefore, in rejecting the 
conveyance to Stevenson, which showed prima facie that the com- 
plainant below had parted with ail of her interest in the property, 
and had no right to maintain the action. 

In conclusion it should be observed that the défendants below, who 
are the appellants hère, insisted in the lower court that it had no ju- 
risdiction, and the same contention is renewed hère. This conten- 
tion is f ounded upon the f act that Charles Lyon, the curator, is a citi- 
zen of the state of Missouri, of which state the défendants below are 
also citizens, and that the requisite diversity of citizenship, for that 
reason, is not shown. This contention was overruled by the trial 
court, and its action in that regard meets with our approval. In the 
state of Missouri, from which Lyon derived his appointment as cura- 
tor, the curator of an insane person is not vested with the title to his 
ward's real property, and actions of ejectment in that state and other 
actions of a like nature to recover the possession of real property must 
be brought in the name of the insane person, or in the name of the 
insane person acting by and through his curator. Keed v. Wilson, 
13 Mo. 29; Allen v. Banson, 44 Mo. 263. As the curator of an insane 
person is not, by virtue of his appointment, vested with the title to 
his ward's realty, but is merely a custodian or bailiff of the ward's Per- 
sonal property, an action like the one at bar must, of necessity, be 
brought in the name of the insane person, or in the name of the in- 
sane person by his curator, and the jurisdiction of the fédéral courts 
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in such eases should be determined with référence to the eitizenskip 
of the insane person, rather than by th.e citizenship of the curator. 

It résulta from the foregoing that the decree of the lower court must 
be reversed. It is so ordered, and that the case be remanded to the 
circuit court, with directions to dismiss the bill of complaint. 
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L JumSDICTION DP PKDEKAIi COOKTS— ClTIZRNSHlP OF PARTIES— SdIT BY 

Assignée. 

A trustée In a mortgage executed by a water company, claiming ttie 
rlght by vlrtue of tbe provisions of such mortgage to collect rentals lîue 
the Company, cannot maintain an action against a city to recover an 
amount alleged to be due the company as rentals in a fédéral court, 
where the company and city are corporations of the same state; his 
sole right to maintain such an action being as assignée of the contraet 
between the city and company. i 
2. Equitt Jukisdiotion— Action on Contkact— Ekfokcbmekt op Légal Lia- 

BILITY. 

A right of action against a city to recover rentals alleged to be due 
It under a contraet with a water company is at law, and the fact that 
the company has made an équitable assignment of the contraet by way 
of mortgage does net give the assignée the right to sue thereon in eq- 
uity, merely because his own interest is équitable, and he cannot, by join- 
ing the city ,as défendant, hâve its rights determined in a suit to fore- 
close the mortgage. The city is entitled to hâve its rights and obligations 
under such contraet determined by a trial in a court of law. 

8. Samb— RœcitiraiNG Partial Patmbnt on Unadjudicaïed Claim. 

A court of equlty, in a suit to foreclose a mortgage on the property 
of a water company, In which it has appointed a receiver, has no power 
to require a city to pay to such receiver a sum on account of alleged 
Indebtedness to the mortgagor for water rentals, which is denled by tho 
city and has not been adjudicated. 

4. Appeal— Appealablb Okdbr. 

An order made by a court requirlng a city to pay a sum to a receiver 
on account of a disputed claim against the city, which maltes no provi- 
sion for the return of the money In any case, is appealable as a final 
decree, although it leaves the question of the city's ultimate liability 
for future détermination. 

Appeal from the Circuit Court of the United States for the West- 
ern District of Wisconsin. 

This suit was brought by the trustée In a deed of trust executed by the 
Eau Claire Waterworlis Company to secure a séries of bonds, and by holders 
of the bonds, for the purpose of obtaining a decree of foreclosure. Besldes 
the water company, the city of Eau Claire was made a défendant, and relief 
aslied against it on the ground that by the ordinance under which the water- 
works were constructed the city became bound to levy a spécial annual tax 
for the payment of hydrant rentals, the proceeds of the tax to be set apart 
as a "flre hydrant fund," applicable exclusively, as provided in the ordinance 
and in the trust deed, to the payment of interest upon the bonds. The blU 
allèges that "hydrant rentals, amounting to twenty-four thousand and fifty- 
four dollars" (three semiannual Installments), "hâve heretofore been col- 

i Diverse citizenship as ground for fédéral jurisdiction, see notes to Shlpp 
T. Williams, 10 C. O. A. 249; Mason v. DuUagham, 27 C. C. A. 298. 
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lected by the défendant clty, by spécial tax therefor, and are now on hand 
in the treasury ot the défendant clty as a spécial fund for the payment of said 
interest," and prays that the trust deed may be declared a lien thereon, that the 
clty be decreed to pay the same to the trustée, and further asks the appoint- 
ment of a reeeiver, with the usual power over ail the property, rlghts, and 
franchises of the water compauy, and of the moneys -which are or shall be- 
f!ome owlng by the clty for hydrant rentals or otherwise. A copy of the ordi- 
nance referred to Is set eut, and the foUowing provisions thereof hâve been 
emphasized in the briefs and oral argument: 

"Sec. 6. * * ♦ And a sufacient tax shall be levied and coUected annually 
upon ail the taxable property on the assessment roll of the city of Eau Claire, 
to meet the payments under this ordinance when and as they will respectively 
mature during the existence of any contract for hydrant rentals, which tax 
shall be irrepealable; and in case the city of Eau Claire shall be authorized 
[and such authority was given by the act of l'ebruary IS, 1885] to levy a 
spécial tax for such purchase [purpose], such tax shall be annually levied 
and the proceeds thereof shall be kept as a separate fund, known as 'Fire 
Hydrant Fund,' and shall be irrevoeably and exclusively devoted to the pay- 
ment of hydrant rentals under this ordinance, and shall not be otherwise 
employed. * • *" 

ïhe ordinance also contained provisions imposlng obligations upon the 
■water company in respect to the character, construction, capacity, mainte- 
nance, and extension of its plant, requiring it, among other things, to supply 
the city and its inhabitants with "good and vpholesome water, suitable for 
domestie, manufacture and fire purposes," and to hâve a flltering apparatus 
"so oonstructed, operated and maintained as to fumish at ail times suitable 
water for domestie use." Upon the flling of the bill and service of process, 
the waterworks company at once appeared and answered, and thereupon the 
court appointed the appellee W. H. Willard reeeiver, and directed hlm to take 
immédiate possession of ail the property of the company, to conduct the com- 
pany's business, to continue the opérations of the plant, to institute and prose- 
cute ail suits, actions, and proceedings necessary in bis judgment for the pro- 
tection of the property and the trust vested in him, to défend suits and ac- 
tions, and out of the money coming into his hands "in the opération of said 
properties" to pay, in their order, current expenses, taxes, and assessments, 
sums due employés, officers, or attorneys for services rendered during the 
past six months, and for supplies furnished during that period, and, with the 
sanction of the court, amounts necessary to protect the property from sale 
under leases, pledges, mortgages, or eontracts; "and the money belonging to 
said company, not used as bereinbefore provided, shall be held by said reeeiver 
until he is authorized to dispose of the same under the order or decree of this 
court." 

ïhis appointment was made on Jnly 2, 1900. On the ensuing 28d, upon the 
verifled pétition of the reeeiver, — not filed, apparently, until two days later, — 
the court ordered the city of Eau Claire to show cause, if any it had, on or 
before August 3, 1900, why an order should not be made in accordance with 
the prayer of the pétition, and that the city serve upon the solicitor of the 
petitioner, flve days before the day of the hearing. "any and ail papers or 
documents of every kind and description" which the city desired to use at 
the hearing. The pétition of the reeeiver, in substance, reiterated the aver- 
ments of the bill. and prayed an order requiring the city and its treasurer 
to attorn to the petitioner, and forthwith pay to him the rentals due to the 
amount of i?2.4.0o4, and a further sum of ?400 alleged to be due. On the day 
appointed for the hearing the city entered a written appearance by its solicitor 
"for the purpose of objecting to the relief prayed for in the order to show 
cause," and submilted "afBdavits for such purpose only, and to show that the 
relief prayed for should not be granted, and not for the purpose of submitting 
on this motion, or in this action, for détermination, the question of what 
amount, if any, is due from the city of Eau Claire to the Eau Claire Water- 
Works Company, the trustée or reeeiver, the said city objecting that said ques- 
tion cannot be determined on this motion or in this action, and it does not 
désire in any manner to waive its said objection," 
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The affidavlts of the clty clerk and other offlcers, read at the hearing on 
beialf of the clty, besides denying performance of the contraet by the water- 
works Company, show that whatever taxes had been levied and eoUected for 
the payment of water rental had been include'd in a gênerai levy for clty pur- 
poses, and "that no spécial tax was levied or assessed by said city of Eau 
Glaire for the year 1898, the year 1899, or the year 1900, or at any other time, 
to deponent's knowledge, as a spécial or separate tax for the payment of hy- 
(Irant rentals, either under the name of the 'Pire Hydrant Fund,' or under 
any other name whatever; that there is no fund in the hands of the city 
treasurer of said city known as the 'Fire Hydrant Fund'; there is no separate 
fund in his hands collected or kept for the purpose of paying hydrant rentals; 
that ail moneys heretofore paid to the Eau Claire Waterworks Company, for 
hydrant rentals, while déponent has been city clerk of said eity, and prier to 
that time, as far as déponent knows or can ascertain, hâve been paid out of 
the gênerai fund of said city on verified daims of said Eau Claire Waterworks 
Company, presented to the common council of said city from time to time, 
and allowed by the council In the manner that other claims are presented 
agalnst, and allowed by, said clty." 

The court having heard the affidavlts and the arguments of counsel, and, as 
the entry reads, "it satisfactorily appearing to the cornet that there is now in 
the treasury of the défendant city of Eau Claire funds collected by said de- 
fendant clty, by taxation, for the purpose of paying hydrant rentals contracted 
to be paid for by said défendant city of Eau Glaire to the défendant Eau 
Claire Waterworks Company, in and by the ordinance contraet under which 
said waterworks company constructed said waterworks plant at Eau Claire, 
and it appearing to the satisfaction of the court that said complainants hâve a 
lien In equity upoa said funds so collected by the said city of Eau Claire, now 
in the treasury thereof, for the payment of hydrant rentals, and the court being 
sufflciently advised," on motion of the soliciter for the receiver, "ordered that 
said défendant city of Eau Claire do, within ten days after the service of a 
copy of this order upon the mayor, city clerk, and city treasurer of the de- 
fendant clty of Eau Claire, pay over to said W. H. Willard, receiver hereiu, 
a portion of said funds so coUected by said city of Eau Claire, for the pay- 
ment of hydrant rentals, to wlt, the sum of sixteen thousand and thirty-six 
dollars, and that said city may retain the residue of said funds so collected 
for the payment of hydrant rentals claimed by the complainants to be due, 
until the further order of the court, it not being intended by this order to dé- 
termine what amount, if any, is due from the défendant city for hydrant 
rentals, but said question will be determined by the décision of the issue here- 
Inafter directed to be made up and referred to H. M. Lrewis, spécial master. 
On like motion, it Is ordered that the pétition herein of the said receiver flled 
with the clerk of this court on July 25, 1900, stand as a bill of complaint, and 
that the city of Eau Glaire bave leave to file its answer thereto on or before 
the first Monday In September, 1900, and that said receiver hâve leave to 
reply to said answer within twenty days thereafter. On like motion, it is 
ordered that the issues of fact and law raised by said pleadings be, and the 
same are, referred to H. M. Lewis, of the city of Madison, Dane county, Wis- 
consin, as spécial master In chancery, to take proofs, and repart his flndings 
of fact and conclusions of law thereon to the court, with ail convenient speed." 

The appeal is from that order, and it is alleged to be erroneous (1) be- 
cause the court never had jurlsdiction of the suit or parties; (2) because the 
court had no jurisdiction to order the city to pay the sum mentioned without 
a trial to détermine the amount due; (3) because neither the waterworks 
company nor the receiver ever had any interest in, or lien upon, the money 
ordered to be paid; (4) because the order was made summarily, without 
trial, and without opportunity to the city to défend, and before the time 
when the city was required or permitted to appear, demur, plead, or an- 
swer: (5) because the money was ordered to be paid to the receiver absolute- 
ly, without provision or security for its return, and without limitation upon 
the right of the receiver to use or spend it. The appellees hâve moved to 
dismiss the appeal on the ground that the order was not final, and therefore 
not appealable. 
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James Wickham and B. W. Jones, for appellant. 
John M. Olin and Harry L. Butler, for appellees trustée and bond- 
holders. 

Wm. Ruger, for appellee receiver. 

F. M. Miner, for appellee Eau Claire Waterworks Co. 

Before WOODS, JENKINS, and GKOSSCUP, Circuit Judges. 

WOODS, Circuit Judge, after making the foregoing statement, de- 
livered the opinion of the court. 

The objections to the jurisdiction of the court below over the city 
of Eau Claire as a défendant seem to be insuperable. The demand 
against the city is a purely légal one, upon the contract made with 
the water company. The trustée in the deed of trust has no title to 
that contract, or right to sue for nioney due upon it, except as as- 
signée of the waterworks company; the assignment being by force of 
the trust deed, which in terms conveyed and assigned to the trustée 
"rents, revenues, income" then owing, or thereafter to be acquired, 
"and ail rights" of the water company "to collect ail tolls, rent, and 
water rates." The water company, being a corporation of Wiscon- 
sin, could not hâve sued the city upon the contract in a fédéral court, 
and the assignée can therefore hâve no better right to sue in that 
court. Besides, if the jurisdiction were otherwise unquestioned, there 
was no necessity for a resort to equity. The assignée of a chose in 
action, or any cestui que trust, cannot sue in equity merely because 
his interest is équitable. If it be conceded that the trustée in this 
case acquired the légal title, and had a right in his own name to sue 
the city upon the contract, it was a right to sue at law, and not in 
equity. It is true that the bill asks to hâve declared a lien upon the 
fund, but, under the circumstances, that is not a matter of substance. 
It is not alleged that the right of the trustée to whatever should be 
found due from the city for water rentals had been or was disputed. 
The contrary is apparent. There was in fact no fund subject to the 
alleged lien, and it is not to be permitted that a right of action at law 
can be made cognizable in equity by praying équitable relief, which 
is not essential to the nltimate remedy sought. The opinion in New 
York Guaranty Co. v. Memphis Water Co., 107 U. S. 205, 2 Sup. Ct. 
279, 27 L. Ed. 484, is in point upon both phases of the question. The 
objection there made that the assignée of the water company could 
not sue in the circuit court, that company being a citizen of Tennes- 
see, was declared conclusive if the jurisdiction depended on citizen- 
ship alone ; and in respect to the jurisdiction in equity, which was rec- 
ognized as maintainable against "the waterworks themselves, and ail 
the property comprised in the mortgage which is susceptible of actual 
possession," the court said: 

"But the claim agaiust the city does not lie in possession, but In contract 
alone. The contract itself may be subject to sale as part of the mortgage 
assets; but the proceeds of the contract, the money alleged to be due from 
the city to the water company under it, has never been reduced to posses- 
sion, and the city of Memphis dénies its liability to pay It. In order to reduce 
to possession the money claimed to be due, and subject it to the control of 
the court, the ordinary mode of enforclng the contract must be resorted to. 
It may be that the circuit court had the power to direct such a proceediug 
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to be had as anclllary to Its administration of tlie mortgage fund; but it 
must be a proper proceeding, adapted to the nature of the demand. If a 
promissory note were included in the mortgage fund, and the parties liable 
upon it should refuse to pay it, the circuit court might probably ordèr the 
trustées of the mortgage to bring an action on the note; but a bill in eq- 
nity would liardiy be considered a proper proceeding for enforcing its col- 
lection. * * * Whether the contract is or is not a valid one, and, if 
valid, what are the obligations of the city under it, and the damages for the 
breach thereof, are pure questions of law, which the city cannot, under 
ordinary circumstances, be compelled to litigate with any other party than 
the water company or its légal assigns. If the parties having the légal in- 
terest refuse to sue, those having the bénéficiai interest will be authorized 
to use their names on giving them proi>er indemnity against costs. The 
city bas a right to be confronted with those who hâve tbe légal interest Ui 
the contract, unless they absolutely refuse the use of their names, or spé- 
cial circumstances exist which would prevent or greatly embarrass the pros- 
ecution of the suit. It does not lose its right to a trial at law by any pledges 
or assignments which the water company may make of its interest in the 
contract. Such pledges or assignments may create équitable rights in regard 
to that interest, as between the water company aud the assignées; but the 
contract, so far as the city is concerned, remains a matter of légal cogni- 
zance. If a merchant should pledge his bllls receivable as security for a 
loan, any équitable rights which arise between him and his pledgee may be 
adjudged in equity, but the makers and acceptors must be sued thereon at 
law. And so hère, while the equities between the water company as mort- 
gagor and the mortgagees, or those claiming under them (such as the right 
of rédemption, etc.), may be determined by a court of equity, the légal de- 
mand against the city on the contract Is cognizable at law, and should be 
prosecuted in the ordinary courts of law, as was donc In the action brought 
in the name of the water company against the city. • » • we bave 
lately decided, after a full considération of the authorities, that an assignée 
of a chose in action, on which a complète and adéquate remedy exists at 
law, cannot, merely because his interest is an équitable one, bring a suit in 
equity for the recovery of his demand. Hayward v. Andrews, 106 U. S. 
672, 1 Sup. et. 544, 27 L. Ed. 271. He must bring an action at law, in the 
name of the assigner, to his own use. This is true of ail légal demauds 
standing in the name of a trustée, and held for the beneflt of cestuis que 
trustent." 

It follows from ail this that the court ought not to hâve undertaken 
to détermine, before a proper action had been brought, whether there 
was due from the citj any sum which ought to be paid over upon the 
contract. The necessary meaning of the order is that in the opinion 
of the court it was safe, without determiniug deânitely what was due, 
to require that two-thirds of the sum demanded be paid at once to 
the receiver, who by virtue of his appointment represented the trus- 
tée and the bondholders. Even in a proper case, without question of 
the jurisdiction of the court over the party, there could be no warrant 
for such a proceeding before issue joined and a trial of the rights in- 
volved. No fund had been set apart as a trust fund, and, even if 
there had been, the receiver could claim of it only so much as should 
be found due upon the contract, and, in the absence of averment of 
danger to the fund by reason of the insolvency of the city or for other 
cause, there could be no justification for an order requiring partial 
payment before it had been regularly determined whether anything 
was due. 

That the order was appealable there should be no serious doubt. 
To the extent of the payment required, it was essentially a final de- 
cree. It was made without jurisdiction over the party aiïected, com- 
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pelled the immédiate surrender of a large sum of mouej, and made 
no provision for its safe-keeping or return in case a return should be 
f ound necessary. It was not ordered into the hands of the receiver to 
be held for future disposition. If that had been intended, the registr y 
of the court would hâve been the appropriate depositary. There was 
no necessity for the order except to supply the receiver with money to 
be used in the performance of his trust, and that he might so use it 
seems to hâve been the purpose of the pétition in seeldng, and of the 
court in entering, the order. If mère custody of the money was in- 
tended, it should hâve been explicitly so stated. The suprême court 
has not placed upon the words "final decree," respecting the right of 
appeal, a strict and technical sensé, but has given them a libéral and 
reasonable construction. Forgay v. Conrad, 6 How. 201, 12 L. Ed. 
404; 4 Notes U. S. Eep. 628. See, also, Potter v. Beal, 2 C. C. A. 60, 
5 U. S. App. 49, 50 Fed. 860; Trustées v. G-reenough, 105 XJ. S. 527, 531, 
26 L. Ed. 1157; Williams v. Morgan, 111 U. S. 684, 699, 4 Sup. Ct. 
638, 28 L. Ed. 559; In re Farmers' Loan & Trust Co., 129 U. S. 206, 
9 Sup. Ct. 265, 32 L. Ed. 656; Stovall v. Banks, 10 Wall. 583, 19 L. 
Ed. 1036. 

The order is reversed, and the cause remanded for proceedings not 
inconsistent with this opinion. 



WHITWORTH V. ILLINOIS CENT. R. CO. 

(Circuit Court, D. Kentucky. April 9, 1901.) 

Removai. of Causes— Jdrisdiction of Fedekal Court— Nonrbsidence of 
Parties— Motion to Rbmand. 

A défendant, by appearing In the courts oi! a state in whieh neither 
plalntifC nor défendant resided, and flling a bond and pétition to remove 
the case to the fédéral court, thereby waived his right to be sued in the 
district of his résidence guarantied by Judiciary Act (25 St. 433) § 1, and 
thereby submltted himself to the jurisdiction of the state court; and 
hence plaintiff, after removai, is not entitled to hâve the case remanded 
on the groimd that the fédéral circuit court had no jurisdiction, in that 
neither plaintiff nor défendant was a résident of the state in which the 
suit was brought. 

On Motion to Eemand Cause to State Court. Denied. 

Hendricks & Miller for plaintiff. 

Quigley & Quigley and Pirtle & Trabue, for défendant. 

EVANS, District Judge. The plaintiff, a citizen of Tennessee, as 
he allèges in his pétition, and as is also stated in the pétition for 
a removai, brought this action in à state court of Kentucky against 
the défendant, a citizen of Illinois, to recover a sum in excess of 
f2,000. Upon the pétition of the défendant it was removed to this 
court, and the plaintiff has asked that it be remanded to the state 
court for trial. The claim to this relief is based upon the provi- 
sions of section 1 of the act of August 13, 1888 (25 Stat. 433), by 
which, in substance, it is provided that the district and circuit courts 
of the United States shall hâve original cognizance, concurrent with 
the courts of the several states, over ail suits of a civil nature, at 
common law or in equity, in which there shall be a controversy 
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between citizens of différent states, and in which tlie matter in dis- 
pute exceeds, exclusive of interest and costs, the sum or value of 
|2,000, and by which. it is further provided that "no civil suit sliall 
be brought before either of said courts against any person by any 
original process or proceeding in any other district than that whereof 
he is an inhabitant, but wbere tbe jurisdiction is founded only on 
the fact that the action is between citizens of différent states, suit 
shall be brought only in the district of the résidence of either the 
plaintiff or the défendant," and upon that clause in the second sec- 
tion of the same statute vfMch provides "that any suit of a civil 
nature at law or in equity of which the circuit courts of the United 
States are given jurisdiction by the preceding section, and which 
are now pending, or which may hereafter be brought, in any state 
court, may be removed into the circuit court of the United States 
for the proper district by the défendant or défendants therein being 
nonresidents of that state." 

Neither of the parties to this action being a citizen, résident, or 
inhabitant of Kentucky (as, for the purpose of this case, we may 
assume is the fact), it is contended that the language of the stat- 
ute above referred to, when properly construed, literally and neces- 
sarily excludes the right to remove the case, because, as neither 
party to the action is a résident or inhabitant of Kentucky, the 
circuit court of the United States would not, under section 1 of the 
act referred to, hâve original cognizance thereof, and consequently 
that the right of removal does not exist under section 2. Counsel 
for the plaintiff, in support of the motion to romand, cite the court 
to the cases of Yuba County v. Pioneer Gold Min. Co. (C. C.) 32 Fed. 
183; Telegrapà Co. v. Brown, Id. 337; Harold v. Mining Co. (C. C.) 
33 Fed. 529; Shaw v. Mining Co., 145 U. S. 44=4, 12 Sup. Ct. 935, 
36 L. Ed. 768; Railroad Co. v. Davidson, 157 U. S. 201, 15 Sup. Ct. 
563, 39 L. Ed. 672. 

Undoubtedly, if there were no other décisions, those in the three 
cases flrst named would seem strongly to support the contention 
of the plaintiff, whatever may be said as to the two others referred 
to by his counsel. But while the judges who wrote, and those who 
concurred in, the opinions in those three cases did so rule at a date 
immediately succeeding the enactment of the statute, those cases 
hâve been expressly overruled, and the whole current of décisions 
since that time has been the other way, and it may be regarded 
as conclusively established that the right of removal exists in such 
cases where a gênerai appearance is entered, especially if foUowed 
by an answer to the merits of the controversy. The cases are nu- 
merous, but the court will refer only to the f ollowing : Cowell v. 
Supply Go. (C. C.) 96 Fed. 769; Creagh v. Society (0. C.) 83 Fed. 
849; Duncan v. Associated Press (C. C.) 81 Fed. 417; Long v. Long 
(C. C.) 73 Fed. 369; Sherwood v. Mississippi Valley Co. (C. C.) 55 
Fed. 1; Bank v. Pagenstecher (C. C.) 44 Fed. 705; Ûhle v. Burnham 
(C. 0.) 42 Fed. 1; Amsinck v. Balderston (C. C.) 41 Fed. 641; Burck 
V. Taylor (C. C.) 39 Fed. 581; Kansas City & T. R. Co. v. Interstate 
Lumber Co. (C. C.) 37 Fed. 3; First Nat. Bank v. Merchants' Bank, 
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Id. 657; Hulbert v. City of Topeka (C. C.) 34 Ped. 511; Wilson 
V. Telegraph Co., Id. 561; Pales v. Kailroad Co. (C. C.) 32 Ped. 673. 

Judge Dillon, in his well-approved work on Kemoval of Causes (in 
section 96), says: 

"At first it was held that If the action was brought against a défendant in 
a district of wliicli lie was not an Inhabitant, so that the fédéral court would 
not hâve originally had jurisdiction of it under the first section of the act, it 
couid not be removed under the second section. But this position was soon 
abandoned. It was next considered that, while the right of removal might 
dépend upon the capacity of the partieular fédéral court to entertain original 
jurisdiction of the suit sought to be removed, yet the statute permitted the 
plaintifC to sue the défendant in the fédéral district of the plaintifC's own 
résidence as well as In that of which the défendant was an Inhabitant, where 
the fédéral jurisdiction depended only on the fact of a diverse citizenship of 
the parties; and therefore such a suit was removable by the défendant, if 
brought in a state court of the plaintiff's own state. But this rule was in 
turn superseded by a more libéral doctrine. It came to be percelved that the 
restrictive language of the flrst section of the act was referable only to suits 
commenced in a fédéral court by original process or proeeeding, and had no 
application to suits removed from state courts, and that the word 'jurisdic- 
tion' in the clause in the section relating to suits of which the fédéral courts 
may hâve original jurisdiction is not to be talien in the narrow sensé of a 
jurisdiction over the person of the défendant by reason of his résidence with- 
in certain territorial Umits, but In a wider sensé, meaning jurisdiction over 
the whole class of cases enumerated In the statute. Accordingly, it is uow 
well settled that, where the parties are citizens of différent states and the 
other conditions of removability are satisfied, the cause may be removed to a 
fédéral court, notwlthstanding the fact that neither plaintiff nor défendant 
is a citizen or résident of the state where the suit is brought,'or of the district 
within the territorial jurisdiction of the fédéral court to which it Is to be 
transferred." 

In the case of Trust Co. v, McGeorge, 151 U. S. 132, 14 Sup. Ct. 
286, 38 L. Ed. 98, tlie suprême court proceeded upon lines which 
would appear fully to support the doctrine of the cases above cited. 
There a citizen and résident of New York sued a citizen and rési- 
dent of New Jersey in the circuit court of the United States for the 
Western district of Virginia, and, the défendant having appeared 
generally, the question arose as to the jurisdiction of the court un- 
der the act of 1887, as amended by the act of 1888; and after re- 
ferring to the statutory exemption against being sued in a district 
in which he did not réside, and of which the défendant might hâve 
availed himself, the court said: 

"But the défendant company did not choose to plead that provision of the 
statute, but entered a gênerai appearanee, and jolned with the complainant 
in its prayer for the appointment of a receiver, and thus was brought within 
the ruling of this court, so frequently made, that the exemption from being 
sued out of the district of Its domicile is a personal privilège, which may be 
waived, and which is waived, by pleading to the merits." 

The case of Shaw v. Mining Ce, 145 U. S. 444, 12 Sup. Ct. 935, 
36 L. Ed. 768, presented the single question of whether a corpora- 
tion which objected thereto could be sued in a district of which 
neither it nor the plaintiff in the case was an "inhabitant" or "rési- 
dent," and, under the statute, the court necessarily answered the 
question in the négative. The respect in which this case differs from 
the one just referred to is obvions. 
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The case of Railroad Co. v. Davidson, 157 TJ. S. 201, 15 Sup. Cl, 
563, 39 L. Ed. 672, was that of a suit brought in tlie state court by 
an assignée who was a citizen of the same state with bis assigner. 
Tbe défendant, a citizen of a différent state, removed the case to 
the circuit court of the United States, and while the suprême court 
of the United States decided that, owing to the particular provi- 
sions of the statute which related to suits by assignées, there was 
no right to remove that case, yet in the opinion delivered by the 
chief justice this language is found on page 208, 157 U. S., page 565, 
15 Sup. et, and page 675, 39 L. Ed.: 

"We must hold, therefore, as has Indeed already been ruléd (Tennepsee v. 
Union & Planters' Bank, 152 U. S. 454, 461, 14 Sup. a. 654, 38 L. Ed. 511), 
that the Jurisdiction of the circuit courts on removal by the défendant, un- 
der this section, is limited to such suits as might hâve been brought in tha;t 
court by the plaintiff under the first section. The question is a question of 
jurisdiction as such, and cannot be waived. Capron v. Van Noorden, 2 
Cranch, 126, 2 L. Ed. 229; Rallway Co. v. Swan, 111 U. S. 379, 4 Sup. Ct. 510, 
28 L. Ed. 462; Metcalf v. Watertown, 128 U. S. 686, 9 Sup. Ct. 173, 32 L. Ed. 543. 
It Is true that by the first section, where the jurisdiction is founded on diver- 
slty of citizenship, suit is to be brought 'only In the district of the résidence of 
the plaintiff or the défendant,' and this restriction Is a personal privilège of 
the défendant, and may be waived by him. Railway Co. v. McBride, 141 U. 
S. 127, 11 Sup. et. 982, 35 L. Ed. 659. Section 2, however, refers to the first 
part of section 1, by which jurisdiction Is conferred, and not to the clause 
relating to the district in which suit may be brought Machine Co. v. Wal- 
thers, 134 U. S. 41, 10 Sup. Ct 485, 33 L. Ed. 833." 

Many cases might be cited the décisions in which turned upon the 
provisions of the judiciary act of 1789, and the succeeding acts 
which amended it, in regard to suits by assignées of choses in action ; 
but the décisions in those cases ail depended upon the distinct dé- 
niai, by that législation, of "jurisdiction" or "cognizance" in the 
courts of the United States of a suit by an assignée, unless in cases 
where his assigner could hâve sued in the fédéral court also. But 
the clause in the act of 1888, which refers to the "résidence" of the 
parties, has not been treated as jurisdictional at ail, but altogether 
as a mère personal privilège as to the venue of the action only. 

It is apparent, therefore, upon the overwhelming weight of au- 
thority, that the removal of this action was complète upon the filing 
of the pétition and bond therefor in the state court, at which time 
it became the duty of that court to proceed no further in the cause. 
It seems quite clear, from the language of the pétition for a re- 
moval, and of the order of the court when it was flled, that the de- 
fendant intended to enter a gênerai appearance to the action. It 
wonld not do to say that he might remove the cause under a spé- 
cial appearance, and then claim in this court that it had no juris- 
diction; for, whether this court has jurisdiction or not, it is mani- 
fest that the state court certainly acquired a jurisdiction which 
cannot be subverted by a mère qualifled appearance, entered there 
for the purpose of removing the action to this court in ôrder to dis 
pute its jurisdiction. The court supposes that it cannot be mis- 
taken upon the authorities that in this particular class of cases the 
appearance of the défendant, after he has been duly summoned in a 
way that is not questioned, must always be treated as an unqualified 
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and gênerai appearance to the action, and for that reason must be 
regarded as a waiver of ail objections to tbe jurisdiction of this 
court over the person of the défendant after removal hère. But, 
lest there might be some possible doubt of this proposition, the plain- 
tiff will be given leave to renew the motion to remand, in the event 
the défendant shall hereafter question the jurisdiction of this court. 
For the reasons indicated, the motion to remand the case to the 
state court must be overmled, and the défendant is given until and 
including the Ist day of May, 1901, to plead herein. 



JONES V. MOSHBK et al. 

(Circuit Court of Appeals, EigMh Circuit. March 1, 1901.) 

No. 1,375. 

L EBMOvAii OF Causes — Time dp Application— Amendbd Complaint. 

When a cause of action whicli is removaWe is flrst disclosed by an 
amended complaint filed after the time bas expired for pleading to the 
original complaint, an application for removal should be filed at once, 
or within the time allowed by statute or rule of court to answer the 
amended complaint, when such time is prescribed by the local law; other- 
■wise, the right of removal la waived. 

2. Samb— Pétition — Efpect of Remand. 

A pétition for removal, upon which a cause was removed, but was 
BUbsequently remanded, is functus ofHcio, and bas no effect upon an 
amended complaint subsequently flled, even if such complaint renders 
the cause removable. 

In Error to the Circuit Court of the United States for the District 
of Nebraska. 

Eichard S. Norval (L. C. Burr, George W. Lowley, J. J. Thomas, 
and Charles S. Lobinger, on the brief), for plaintiff in error. 

J. W. Deweese (Frank E. Bishop and Frank M. Hall, on the brief), 
for défendants in error. 

Before CALDWELL and THAYER, Circuit Judges. 

THAYEE, Circuit Judge. The sole question which this record 
présents is whether the circuit court of the United States for the 
district of Nebraska, from whence the case cornes, lawfully acquired 
such jurisdiction thereof as enabled it to render a valid judgment 
dismissing the plaintiff's cause of action. The facts are thèse: 
Isaac Holt brought the action originally on February 25, 1895, 
against Charles W. Mosher et al., the défendants in error, in the 
district court of Seward county, state of Nebraska. The défend- 
ants on March 29, 1895, flled a pétition and bond for the removal 
of the cause to the circuit court of the United States for the district 
of Nebraska, and the cause was removed; but on the hearing of 
a motion to remand it the motion was sustained, and the cause was 
remanded to the state court on May 7, 1895. 74 Fed. 15. Sundry 
proceedings appear to hâve been taken in the state court after the 
cause was remanded, and on May 3, 1897, an amended complaint 
«vas filed by leave of court. This amended complaint charged, as 
107 F.— 36 
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the original complaint liacl charged in substance, that tlie défendants 
on and prior to December 7, 1892, were directors of the Capital 
National Bank of Lincoln, Neb.; that they had failed to faithfully 
discharge the duties imposed upon them by law; that the deposit 
aocount of the bank was falsified, the amount thereof being greatly 
understated; that the défendants had permitted to be carried upon 
the books of the bank as valuable assets, and had permitted state- 
ments of the condition of the bank to be published wherein were in- 
cluded as valuable assets, numerous notes and bills receivable which 
were known to them, or ought to hâve been known to them, to be 
worthless or of little value; that they had represented to the public 
and to the plaintiiï, by numerous statements, that such worthless 
assets were good and coUectible, knowing that such statements were 
untrue; that they had represented that the bank was in a sound 
financial condition, when they were well aware that it was insolvent; 
that they had made statements showing that the capital of the 
bank was unimpaired and that it had a surplus, and had also paid 
dividends on its stock, for some time after the bank was known to 
them to be insolvent; that the statements and représentations afore- 
said were made and published with the fraudulent intent of inducing 
the plaintiiï and the public generally to deposit money in the bank; 
and that by reason of such false statements the plaintiff was in- 
duced to so deposit money which he would not hâve deposited but 
for such false représentations. There were many other allégations 
contained in said amended complaint, of the gênerai ténor and 
effect last stated, showing that the plaintiff had sustained loss by 
the fraudulent acts of the défendants; and attached to said com- 
plaint as exhibits were copies of two bank statements made by its 
cashier, and attested by certain of the défendants as directors, which 
were said to hâve been published, and which disclosed on their face 
that they were statements that had been made in pursuance of the 
national banking act to the comptroller of the currency. After the 
aforesaid amended complaint was filed no action was taken in the 
case, so far as the record discloses, for nearly two years, or until 
March 6, 1899. At the latter date the plaintiff asked and obtained 
leave to make certain changes in the amended complaint by inter- 
lineation, which interlineations were made on March 16, 1899. On 
April 15, 1899, the défendants demurred to the amended complaint 
as altered by the interlineations, the reasons assigned for the de- 
murrer being: First, that the complaint disclosed that the court 
had no jurisdiction of the cause, inasmuch as it was founded upon 
acts of négligence committed by the défendants as directors of a 
national bank in violation of the national banking act ; and, second, 
that the complaint did not state facts sufiScient to constitute a cause 
of action. On the same day, to wit, April 15, 1899, the défendants 
also filed a second pétition and bond for the removal of the cause to 
the circuit court of the United States for the district of Nebraska, 
on the ground that the amended complaint showed that the décision 
of the case depended upon the construction and application of féd- 
éral laws. After a copy of the record had been lodged in the fédéral 
court Ihe plaintiff below filed a motion to remand the case to the 
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State court, but thîs motion was denied, and a judgment was even- 
tually rendered on the demurrer, dismissing the plaintiff's cause of 
action. We are called upon to détermine whether, upon this state 
of facts, the latter motion to remand was properly overruled, and 
whether by the second pétition for removal the fédéral court ac- 
quired jurisdictlon of the case. 

In the case of Powers v. Kailroad Co., 169 U. S. 92, 18 Sup. Ct. 
264, 42 L. Ed. 673, upon which the action of the trial court in denying 
the second motion to remand seems to hâve been predicated, it was 
held, in substance, that under certain circumstances a case may be 
lawfully removed to the fédéral court although the time prescribed 
by the statute for taking such action has elapsed, and the reason 
assigned for such ruling was that jurisdiction to hear and détermine 
a case is not dépendent in every instance upon the application for 
a removal being made as required by the statute (25 Stat. 433, § 3) 
"at the time, or any time before the défendant is required by the 
laws of the state or the rule of the state court in which such suit is 
brought to answer or plead to the déclaration or complaint of the 
plaintiff"; such provision as to the time of removal being directory, 
rather than mandatory. It was said, in substance, that under cer- 
tain circumstances this provision of the statute will be regarded as 
waived, or the parties will be held to be estopped by their conduct 
from asserting it. In that case it appeared that the plaintiff in his 
original complaint had joined certain persons as parties défendant 
for the express purpose of preventing the real défendant from exer- 
cising his right of removal, and that he had subsequently dismissed 
the action as to such persons after the period allowed by the stat- 
ute for the removal of the cause to the fédéral court had expired. 
On that state of facts it was decided that a pétition to remove the 
cause from the state to the fédéral court, which was filed as soon as 
the aforesaid dismissal took place, was flled in due season. In the 
case of Railroad Co. v. Austin, 135 U. S. 315, 10 Sup. Ct. 758, 34 L. 
Ed. 218, it was strongly intimated, if not in fact decided, that a péti- 
tion for the removal of a cause from a state to the fédéral court may 
be filed after the lapse of the statutory period mentioned above, if 
the damages originally demanded were less than $2,000, but greater 
damages than that amount are subsequently claimed by amending 
the déclaration. The rule which is fairly deducible from thèse dé- 
cisions is that when a case as originally brought is not removable, 
but it becomes so afterwards by a dismissal as to certain parties or 
by an amendment of the déclaration, the right to remove can then 
be exercised, although the statutory period has expired. It will not 
do, however, to infer from what is said in the above cases that it is 
entirely inunaterial when a pétition for the removal of a cause is 
flled, provided it be one which in other respects falls within the 
jurisdiction of the fédéral courts. Such is not the law, nor the fair 
construction of the décisions in question. It was said in Powers v. 
Railroad Co., supra: "Undoubtedly, when the case, as stated in the 
plaintifE's déclaration, is a removable one, the défendant should file 
his pétition for removal at or before the time when he is required 
by the law or practice of the state to make any défense whatever m 
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its courts;" and, furthermore, that tlie reasonable view of tlie stat- 
ute is to consider it "as, in intention and eiïect, permitting and 
requiring tke défendant to file a pétition for removal as soon as the 
action assumes thé shape of a removable case in the court in whicli 
it was brought." As the riglit to remove an action which falls 
within the jurisdiction of the fédéral courts is a substantial right, 
the fédéral courts, as Mr. Justice Miller once reniarked (Arapahoe 
Co. V. Kansas Pac. Ey. Co., 4 Dill. 277, 283, Fed. Cas. No. 502), 
should "be astute net to permit devices to become successful which 
are used for the very purpose of destroying that right." But the 
period limited by the statute for reraoviug a cause to the fédéral 
court cannot be disregarded, even if it be true that the provision is 
directory and not jurisdictional. If a déclaration or a complaint 
as originally flled in the state court does not disclose a cause of 
action which is removable, but such a cause of action is subsequently 
disclosed by an amendment of the complaint, or by dlscontinuing 
the action as against parties who were originally joined as défend- 
ants, an application for removal should be made at once, if the 
statutory period has expired, or it should be made within the time 
allowed by statute or by rule of court to answer the amended com- 
plaint, when such a period is prescribed by the local law. 

Applying this rule to the case in hand, the resuit is that if the 
amended complaint which was filed on May 3, 1897, stated substan- 
tially the same cause of action which was stated after it was amend- 
ed by interlineation on March 16, 1899, then the second pétition for 
removal was flled too late to oust the jurisdiction of the state court, 
and we need not concem ourselves with the question whether either 
one of the complaints, original or amended, stated a cause of action 
arising under fédéral laws. If the interlineations made on March 
16, 1899, did not change the nature of the cause of action which was 
counted upon by the amended complaint, then it is manifest, we 
think, that the défendants waived their right to remove the cause by 
failing to take any action looking to its removal for nearly two years 
thereafter. And this is so even if it should be conceded that the 
amended complaint differed from the original complaint in disclos- 
ing a fédéral question. We hâve made a careful examination of the 
complaint as it stood both before and after it had been changed by 
interlineation, and such comparison has satisfled us beyond a rea- 
sonable doubt that such interlineations as were made by leave of 
court on March 16, 1899, were unimportant and efiEected no change 
whatever in the cause of action. If the interlined complaint shows 
a right of action arising under fédéral laws, then, beyond ail contro- 
versy, the amended complaint before it was interlined showed a 
right of action of the same character; and the same statement may 
be made with référence to the original complaint of Fèbruary 25, 
1895, which, as the lower court held, did not disclose a fédéral ques- 
tion, but stated a cause of action at common law for deceit. Bailey 
V. Mosher (0. C.) 74 Fed. 15. Realizing, apparently, that the second 
application for a removal of the cause was made too late, for the rea- 
sons already stated, counsel for the défendants hâve suggested that 
inasmuch as the original pétition for removal, which was filed on 
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March 29, 1895, remained on file, it operated proprio vigore to oust 
the jurisdiction of the state court as soon as the amended déclara- 
tion was flled. This suggestion assumes, of course, that the second 
complaint differed from the flrst or original complaint as respects 
the cause of action stated therein, which assumption, in our judg- 
ment, is erroneous. We are unable to discover aay différence in the 
cause of action stated in the two complaints. But, aside from this 
view of the case, we are of opinion that the original pétition for re- 
moval was functus olHcio when the case was originally removed 
and remanded, and that it could not hâve any effect upon a subsé- 
quent amended complaint filed in the case, even if the latter did state 
a différent cause of action arising under fédéral laws. If such a 
complaint was filed after the cause was remanded to the state court, 
it was the duty of the défendants to hâve prepared and flled a second 
pétition and bond for removal, addressed to the new or amended 
complaint, and to hâve prepared and flled such pétition and bond 
within the period heretofore indicated. 

The resuit is that the judgment of the lower court dismissing the 
plaintiff's cause of action was rendered without lawful jurisdiction 
of the cause. It is accordingly ordered that such judgment be re- 
versed and annuUed, and that the case be remanded to the lower 
court with directions to vacaté such judgment, and to enter an or- 
der remanding the case to the state court from whence it was re- 
moved. 
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(Circuit Court, N. D. Ohio, E. D. March 26, 1901.) 

No. 6,163. 

L Kemoval oï Cause— Fedbbal Codkt— Fraudulbnt Joinder of Pabties— 
Remand. 

Ohio Rev. St. § 3305, déclares that, where an Ohio rallroad corporation 
leases its road to a corporation of another state, both corporations shail 
be jointly liable on ail rights of action accruing for any négligence or de- 
fault growing ont of the opération of such road, and that service on botb 
may be made on any offlcer or agent of either company. Uelâ, that where 
an Ohio railroad company was joined In a complaint for Injuries with a 
foreign railroad company, under a false allégation that the Ohlo com- 
pany had leased its road to the foreign company, whlch was alone served 
with process, and, on a motion to remand the cause to the state court 
after removal to the fédéral court by the foreign railroad company, plain- 
tiffs counsel in open court admitted that the allégation as to the relation 
between the two companies was false, and it appeared that the joinder 
of the two was to prevent the removal of the cause to the fédéral court, 
the motion to remand will be denied. 

S. Bamb— Proceedings on Motion to Remand— Scope. 

Where a foreign and résident défendant are joined In an action in the 
state court, and the cause is removed to the fédéral court by the non- 
resident défendant before a motion to quash the service as to the rési- 
dent défendant is heard, the fact that the fédéral court bas no authotity 
to pass on such motion, in determining a motion to remand the cause to 
the state court, does not preclude a considération of the question whether 
such défendant was in court or not at the tlme llmlted for the filing of 
the pétition for removal. 
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Ford, Snyder, Henry & McGraw, for plaintiff. 
Williamson, Oushing & Clarke, for défendants. 

WING-, District Judge. This cause cornes before the court upon 
the motion of the plaintiff to remand. It appears from the record 
that a pétition was filed in the court of common pleas of Crawford 
county, in this state, and within ttis district, in which the New 
York, Pennsylvania & Ohio Kailroad Company, a corporation al- 
leged to hâve been organized under the laws of the state of Ohio, 
and the Erie Eaiiroad Company, a corporation alleged to hâve been 
organized under the laws of the state of New York, were made de- 
fendants. It is further alleged in the pétition that the New York, 
Pennsylvania & Ohio Eaiiroad Company was and is the owner of 
a certain System of steam railway, and that such railway was leased 
by it to the défendant the Erie Eaiiroad Company. By section 3305 
of the Eevised Statutes of Ohio, it is provided, among other things, 
in substance, that where a railroad corporation of this state, own- 
ing a railroad System, leases it to a corporation of another state, 
both corporations shall be jointly liable upon ail rights of action 
accruing to any person for any négligence or default growing out 
of the opération of such railroad, and that service may be made 
upon said companies, or either of them, by the service of process 
upon any officer or agent of either of them. The pétition filed in 
the state court is framed upon the theory that the New York, Penn- 
sylvania & Ohio Eaiiroad Company is the owner and lessor of the 
System of railroads operated by the Erie Eaiiroad Company, and 
the joint liability sought to be enforced by the plaintiff, so far as 
the New York, Pennsylvania & Ohio Eaiiroad Company is concerned, 
is founded upon the alleged fact that such last-named company was 
and is in the relation of lessor to the other corporation défendant. 
It appears, also, by the record, that service of summons upon the 
New York, Pennsylvania & Ohio Eaiiroad Company was made, or 
attempted to be made, by service upon an agent of the Erie Eaiiroad 
Company; that a motion to quash such service was filed in the 
state court, and was undisposed of at the time of the filing of the 
pétition for removal. The pétition for removal allèges, as ground for 
the removal, that the controversy is wholly between the plaintiff, 
Emma Diday, as administratrix, a citizen of Ohio, and the said de- 
fendant the Erie Eaiiroad Company, a citizen and résident of the 
state of New York; that ail of the allégations of the plaintiff 's said 
pétition with respect to the New York, Pennsylvania & Ohio Eaii- 
road Company, except the one as to its corporate character, are 
false, and were made by the plaintiff with the sole purpose of pre- 
venting the petitioner for removal from enjoying the right of re- 
moving the cause to the fédéral court; that the allégations of said 
pétition respecting the ownership and leasing of the railroad men- 
tioned therein are each and ail untrue, and made for the sole pur- 
pose aforesaid; that the New York, Pennsylvania & Ohio Eaiiroad 
Company has not been served with summons in said suit, and is 
not in court, except specially, for the sole purpose of quashing au 
untrue return of service upon it. In support of thèse allégations 
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of the pétition for removal, affidavits, which are uncontradicted, are 
filed, which establish the fact, now undisputed, that the New York, 
Pennsylvania & Ohio Railroad Company was not and is net the 
owner of the railroad, and was not the lessor of such railroad to the 
Erie Railroad Company. 

Counsel for the plaintiff admits in open court that this is and 
was the true state of facts, and that, as a matter of fact, the allé- 
gations of the pétition which charge the défendant the New York, 
Pennsylvania & Ohio Kailroad Company with being the owner and 
lessor of the railroad line upon which the injury occurred were un- 
true. An afBdavit is filed by counsel for the plaintiiï, in which it is 
stated by him that he prepared the pétition ; that prior to the filing 
of it he made investigation into the facts, and in such investigation 
resorted to the records of this court in chancery cause No. 5,143, and 
that such records established in him the belief that the Erie Rail- 
road Company, défendant herein, was operating, at the time of the 
death of the said John Diday, the line of railway on which he was 
killed, under and by virtue of a lease from the New York, Pennsyl- 
vania & Ohio Railroad Company; that said parties were joined for 
this and for no other purpose whatsoever; that it is not true that 
it was done for the fraudulent purpose of preventing the removal 
of this cause to the United States court, but was done in good faith, 
and for the purpose of taking advantage of what this afflant believed 
to be the law, and was based upon what this afflant believed to be 
the facts at the time the said pétition was prepared and filed. Af- 
flant further says that, from the facts as he understands them, the 
plaintiff is entitled to bring a joint action against the défendant the 
Erie Railroad Company, and its lessor, who is a corporation organ- 
ized under the laws of the state of Ohio, and is a citizen and résident 
of the state of Ohio. 

An examination of the record referred to, in cause No. 5,143, shows 
that no belief that the New York, Pennsylvania & Ohio Railroad 
Company was the lessor of this line of railroad to the Erie Railroad 
Company could hâve been properly founded upon it. In Hukill v. 
Railroad Co. (0. C.) 72 Fed. 745, in the opinion delivered by Judge 
Taft, it is said, in référence to the case of Plymouth Consol. Gold 
Min. Co. V. Amador & S. Canal Co., 118 U, S. 270, 6 Sup. Ct 1084, 
30 L. Ed. 232, and other authorities: 

"The neeessary implication of thèse authorities Is that where fraudulent 
joinder of résident défendants is alleged in the pétition, and the fraud is made 
eut, a case is presented in which removal of the case of the nonresldent de- 
fendant to the fédéral court may he sustained. But It must appear that the 
allégations of joint liability were unfounded in fact, were not made in good 
faith with the expectation of proving them at the trial, and were made solely 
for the purpose of evadlng the jurisdictlon of the fédéral court." 

We flnd, theri, and hâve to consider, this situation: The New 
York, Pennsylvania & Ohio Railroad Company is charged in the 
action with being jointly liable with the Erie Railroad Company, 
solely upon the ground that it is a corporation under the laws of the 
statp of Ohio, and is the lessor of the latter company; that the allé- 
gation in the pétition filed in Crawford county, to the effect that 
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such relation of lessor and lessee existed at any time between thèse 
two companies, was and is absolutely untrue; and this, by the ad- 
mission of counsel for the plaintiff in open court. The conclusion 
must be drawn that the plaintiff joined a défendant who was a citi- 
zen of Ohio with a nonresident défendant for some purpose. It could 
not hâve been for the purpose of recovery against such défendant, 
because none could be had. The only other purpose which such 
joinder could hâve accomplished would be the prévention of re- 
moval to the fédéral court. 

The palpable untruth of the only allégation which permits joinder 
of the citizen défendant raises a presumption of fraudulent purpose. 
To remove this presumption, counsel for the plaintiff makes afQda- 
vit that such allégation was inserted in the pétition by mistake, and 
also makes the admission in open court that such allégation was 
untrue. The purpose of the removal statute is to secure certain con- 
stitutional rights to a défendant. If the untrue allégation which 
alone connects the citizen corporation with this suit had been in- 
serted in the pétition with a knowledge of its untruth, and with 
the purpose of preventing removal, the joinder would hâve been 
fraudulent and the removal sustained. It does appear in this 
case that the allégations of joint liability were unfounded in fact, 
and were made by mistake, with the mistaken notion that they 
could be proven at the trial. I cannot see that a thing done by 
fraud should hâve any différent effect than the same thing done by 
mistake. To insist upon treating an untrue statement as true after 
its untruth is known is to make the mistake which occasioned the 
statement fraudulent ab initio. 

At the close of the afQdavit of counsel for the plaintiff, it is said: 

"Afflant further says, from the facts as he undeTStands them, plaintiff is 
entitled to bring a joint action against the défendant the Erie Eallroad Com- 
pany, and its lessor, who is a corporation organlzed under the laws of the 
State of Ohio, and is a citizen and résident of the state of Ohio." 

The lessor referred to must be some other cor-poration than the 
New York, Pennsylvania & Ohio Railroad Company. It appears, 
as a matter of fact, that the Nypano Railroad Company is the owner 
of this railroad, and is the lessor of the same to the Erie Railroad 
Company. If the plaintiff desires to pursue her joint action against 
the lessor and lessee of this railroad line, she may do so, under 
the statute, in the state court, and the commencement of the action 
sought herein to be removed would be no bar. 

It has been urged by counsel for the défendant the Erie Railroad 
Company that the New York, Pennsylvania & Ohio Railroad Com- 
pany is not in court, and was not in court at the time of filing the 
pétition for removal. The service shown by the return of the sheriff 
could only hâve been valid to bring the corporation last named into 
court upon the theory that it was, as a matter of fact, the lessor, 
because the only service made was that permitted by the statute 
(section 3305), to wit, on a servant and employé of the Erie Railroad 
Company, the lessee. This court cannot pass upon the motion to 
quash filed in the state court untU the cause is removed; but, in 
considering the question of removal, I think the court has a right 
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to consider ail things in the record, one of which is the présence or 
absence of other défendants in court at the time limited for the 
filing of a pétition for removal. 

In the case of Tremper v. Schwabacher (0. C.) 84 Fed. 413, where 
two noncitizen défendants were sued, and only one of them was 
served, and removal papers were flled before answer day, it was 
held that removal was effected. The court saj : 

"The défendant, L. S., was obllged to appear and make his défense in the 
action without waltlng for service upon hls co-defendant. Therefore, at 
the time of flllng his pétition and bond for removal of the cause, he stood 
alone, as If he were the sole défendant He conld not require his co-defend- 
ant to join in the pétition for removal, nor claim a stay of proceedings. It 
cannot be claimed that there is a separable controversy between him and the 
plaintiff, but from necessity he should be allowed to exercise his right to hâve 
the case removed, because, as the case stood at the time of the removal pro- 
ceedings, he was the only défendant" 

It is clear, upon the state of facts admitted, that the service of 
summons upon the New York, Pennsylvania & Ohio Eailroad Com- 
pany must hâve been quashed in the state court whenever action was 
taken on the motion, and that there was not reason founded upon 
fact for bringing such corporation before the court by an alias sum- 
mons served upon any of its olficers. But the défendant the E io 
Eailroad Company could not wait for such inévitable décision with- 
out losing its right to remove. In this the case cited is somewhat 
simllar in principle to the one now before the court. 

I thlnk that the admission by a party, through counsel, in open 
court, of the untruth of a statement in the pleading, should hâve 
the effect to strike from said pleading such untrue statement as of 
the date of the filing; and this, whether such statement appeared 
in the pleading by mistake or fraud. I do not décide that, upon the 
hearing of a pétition for removal, it is proper for this court to déter- 
mine the truth or untruth of an allégation of the pétition by hear- 
ing évidence, but I do hold that, when the untruth of an allégation 
of the pétition, which alone prevents removal, is admitted, it should 
be treated, so far as effect is concerned, as if it had never been made. 

I do not flnd, nor do I think it is necessary to flnd, that there is 
any separable cause of action stated in the pétition, but that there 
is one cause of action in favor of the plaintiff and against a citizen 
of the state of New York; that the plaintiff has a right to pursue 
this cause of action, if she chooses, against this single défendant, 
but that such défendant has a constitutional right to hâve itg con- 
troversy determined in this court. Upon thèse considérations, the 
motion to remand is overruled. 
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PBOPLE'S NAT. BANK OP LYNCHBURG T. MARTE, Audltor of Publie 
Accounts. FIRST NAT. BANK OF LYNCHBURG T. SAME. LYNOH- 
BURG NAT. BANK v. SAME. NATIONAL EXCH. BANK OF LYNCH- 
BURG V. SAMB. 

(Circuit Court, E. D. Virginia. Pebruary 5, 1901.) 

1. Taxation -Fbdbual Courts— Enjoining Collection of State Taxes. 

A fédéral court wlU not enjoln the collection of taxes levied under the 
authorlty of a state upon the shares of a national bonk, unless It clearly 
appears not only that the tax Is Illégal, but also that there are spécial 
clrcumstances whlch brlng the case wlthln some recognized grouud of 
equity Jurisdlctlon, and render such relief necessary to the adéquate pro- 
tection of the complainant's rlghts. 

2. Same— Bank Shares— Sdit bt Bank for Injunction. 

A bank cannot maintaln a suit in equity on behalf of Ita shareholders 
to enjoin the collection of taxes levied on their shares, where the share- 
holders themselves could not maintaln such suit, and where the statuts 
under whieh the taxes are levied imposes no duty or llabillty on the bank 
In respect to the same. 

3. Bamb— ViRaiNiA Btatutb. 

Act Va. March 6, 1890, provîdlng for the taxation of bank shares, re- 
quired the banks to pay the taxes levied thereunder agalnst their stockhold- 
ers, and provided that, In case a bank failed to make such payment within 
a certain tlme, the caâbler and hls sureties should be llable therefor, 
wlth an added penalty, to be recovered at suit of the state. Act Mareh 3, 
1896, provîdlng for the collection of delinquent taxes on bank shares, left 
It optional with a bank to pay such taxes levied agalnst Its stockholders, 
and provided that, In case It dld not elect to make such payment after 
notice, suits should be Instituted for the collection of the same from the 
stockholders Indlvldually. Held, that whether the later act be regarded as 
repeallng the provision of the one under whlch the taxes were levied, au- 
thorizing suit agalnst the cashler, or as merely provîdlng a cumulative 
remedy, a national bank could not maintaln a suit to enjoln the ofBcers 
of the state from proceeding to coUect such taxes, upon an allégation 
that the statute Imposing the same was discriminatlve and invalid, under 
the laws of the United States, as applled to national bank shares, where 
It was not alleged that any action was threatened or contemplated agalnst 
the bank Itself, since. In sults agalnst the stockholders imder the later 
act, they had full opportunlty to make any défense, and nelther they, nor 
the bank In their behalf, had any ground for Injunctlon, 

4. EQUITÏ .T0EISDICTION — PrEVBNTINQ MTTLTIPLICITY of StJITS. 

The Jurlsdlctlon of equity on the ground of preventing a mnltlpllclty <rf 
Bults can be Invoked only where such sults will be agalnst the same per- 
Bon, and a bank cannot maintaln a suit on that ground to enjoln separate 
suits agalnst Its stockholders for the collection of taxes levied upon their 
shares. 

5. Taxation— Bastk Shares— Suit bt Bank for Injunction. 

Where a statute provîdlng for the taxation of bank shares imposes dn- 
tles and llabilitles on the bank, as by requlring It to withhold dlvidends 
from Its stockholders and apply the same to the payment of the taxes 
on their stock, and subjecting It to heavy penaltles for a failure to comply 
wlth such requlrements, It may maintaln a suit In equity on behalf of 
Its stockholders to test the valldlty of such statute, and to enjoln its 
enforcement If found invalid. 

6. Bame— MoDB OF AssBssMBNT— Discrimination aqainst National Bank 

Sharbs. 

A statute Imposing taxes upon bank shares Is not Invalid because It 
requlres the assessment of such shares at their market value, without 
making any déduction on account of the real estate owned by the bank, 
Whlch Is separately taxable, — the shares belng the property of tJie stock- 
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holder, whlle the real estate Is the property of the corporation; nor can 
such statute be heid discriminative and invalld under Rev. St. § 5219, 
as to national bank sliares, where it applies to ail banks. 
7. Bame. 

That the statutes of a State permit a taxpayer to deduct the amotint of 
bis indebtedness from the amount of ail bonds, notes, and other évidences 
of debts which he is required to return for taxation does not render the 
assessment of national bank shares at thelr market value, without allow- 
ing the holder to deduct his indebtedness, an unlawful discrimination 
against such shares, and in favor of other moneyed capital, nnder Kev. St. 
§ 5219, where the same rule of assessment applies to ail bank shares. 

6. CONSTITUTIONAI, LaW— DlIK PhOCKSS OF LaW— TAXATION PROCKr;;DINGS. 

A statute providing for the taxation of bank shares vfhich requires the 
banks themselves to make returns showing the market value of their 
shares, and itself fixes the rate of tax which shall be levied on such valua- 
tion, is not unconstitutional, as depriving the shareholders of their prop- 
erty without due process of law, althOTigh it provides for no notice to them 
of the assessment, or opportunity to be heard thereon, and makes the tax 
blUs self-executing, and enforceable by levy without suit, since no judicial 
act is done by any offlcer in relation to such assessment, and no action is 
taken after the return Is made by the bank which could in any way be 
affected by a notice or hearing. 

9. Fbderal Courts — Fo:.lowing Statb Décisions— Construction oi' State 
Statute. 

Where the validity of a statute under a state constitution bas been 
determined by the highest court of the state, Its décision will be foUowed 
by the fédéral courts. 

In Equity. Suits by the People's National Bank of Lyncliburg, tte 
First National Bank of Lynchburg, the Lynchburg National Bank, 
and the National Exchange Bank of Lynchburg in behalf of their 
shareholders, against Merton Marye, as auditor of public accounts of 
the state of Virginia, to enjoin the collection of taxes levied on their 
shares of stock. On demurrer to bills. 

The four national banks above named (the flrst belng a test case) are resist- 
Ing the payment of certain taxes claimed by the state of Virginia to be due 
by their stockholders under three acts of assembly of the state of Virginia, 
• — the first passed on the 6th of March, 1890, and the other two on the 3d day 
of March, 1896. Thèse acts are herein set forth in full, so far as they are 
necessary to an intelligent understanding of the questions presented for déter- 
mination in thèse causes. 

"Ohap. 244. An aet to provide for the assessment of taxes on persons, prop- 
erty and incomes, and on licenses to transact business and Imposing taxes 
thereon for the support of the governinent and public free schools, and to 
pay the interest on the public debt, and prescribing the mode of obtaining 
licenses to sell wine, ardent spirits, malt liquors, or any mixture thereof, in 
cases where a court certiflcate is required. Approved March 6, 1890. 
• • * * • * • • •« 

"Sec. 17. No tax shall be assessed upon the capital of any bank or banklng 
association organized under the authority of this state or of the United 
States; but the stockholders in such banks or banking associations shall be 
assessed and taxed on the market value of their shares of stock therein at 
the same rate as is assessed upon other moneyed capital in the hands of Indi- 
viduals residing In this state. It shall be the duty of each commissioner of 
the revenue annually, during the month of May, to report to the auditor of 
public accounts the name of each bank or banking association dolng business 
in his district, and the names of the offlcers thereof, and to assess the share 
or shares of each stockholder In the banks or banking associations as afore- 
said at the market value thereof as of the flrst day in February in each year, 
and it shall be the duty of each of such banks or banking associations forth- 
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wlth to pay Into the fr^asury of the state the tax imposed by law upon sueb 
aasessmenta of the shares aforesald on or before the flrst day of June. If 
such tax be not pald withln thirty days after the assessraent of said shares, 
the cashier of the bank or banidng association failing to make payment, and 
his sureties, shall be llable for the same, and twenty per eentum upon the 
amount to be reeovered, on motion of the auditor of public accounts, in the 
circuit court of the city of Rlchmond, upon fifteen days' notice, according to 
the provisions of the section seven hundred and thirteen of the Code of Vir- 
ginia. The real estate of ail banks and banking associations shall be assessed 
upon the land books of the commissioners of the revenue with the same taxes 
veith which other real estate Is assessed." 

"Chap. 642. An act to authorize and empower the auditor of public accounts 
to coUect taxes heretofore assessed upon bank stock held by résident and 
nonresident stockholders. Approved March 3, 1S96. 

"Section 1. Be it enacted by the gênerai assembly of Virginia, that the 
holders of bank stock or the stock of any banking association doing business 
in this state, résident and nonresident, shall be assessed with the tax imposed 
thereon by law in the city, town or district wherein the bank or banking asso- 
ciation is located, and said tax shall be the first lien upon said stock, no mat- 
ter in whose hands found, and hâve prlority over any and ail liens by deed 
of trust, mortgage, biil of sale, or other asslgnment made by the owner, and 
take priority over ail liens by exécution, garnishment, or attachment process. 

"Soc. 2. It shall be the duty of the auditor of publie accounts, as soon as 
practicable after the passage of this act, to furnish the cashier of the banka 
or banking associations doing business in this state vi^ith a list of its stock- 
liolders heretofore assessed vs^ith taxes upon their bank stock vs'ho hâve not 
paid said tax, which list shall give the name of the stockholder, amount of 
tax, when assessed, and the sum total due to the commonweaJth by each 
stockholder. The bank or banking association, should it so désire and elect, 
may pay to the auditor: provided payment shall be made on or before the 
first day of July, eighteen hundred and ninety six. 

"Sec. 3. But should the privilège conferred by the preceding section be 
declined or not availed of by the bank or banking association aforesaid, then 
it shall be the duty of the auditor without delay to notify the attorney gênerai 
and give him a copy of the lists furnished the cashier of the bank or banldng 
association aforesaid, and the attorney gênerai, by motion, shall proceed to 
collect said taxes from the individual stockholder. This motion shaU be cog- 
njzable by and made in the circuit court of Richmond city after ten days' 
notice to the stockholder, and may be served upon nonresident défendants 
in the mode provided by section thirty two hundred and eight of the Code of 
Virginia. 

"Sec. 4. This act shall be enforeed from Its passage. 

• *•*•****• 

"Sec. 17. Taxes on banks. No tax shall be assessed upon the capital of any 
bank or banking association organized under the authority of this state or of 
the United States, but the stockholders In such banks or banking associations 
shall be assessed and taxed on the market value of their shares of stock 
therein at the same rate that is assessed upon other moneyed capital in the 
hands of individuals residing in this state. Each bank or banking association 
aforesaid, on the flrst day of Pebruary in each year, 'shall make up and retum 
to the commissioner of the revenue of the county, city, town or district in 
which said bank or banking association is located a report, in which shall be 
given the names of the stockholders, the number of shares owned or held or 
controlled by each, the market value of said stock, and the stockholders' rési- 
dence. It shall be the duty of said commissioner of the revenue, on or after 
the first day of February, in each year, to assess each stockholder upon the 
shares of stock estimated at the market value on said first day of February 
jn each year a tax of thirty cents on each hundred dollars' value thereof; 
the proceeds of which shall be applied to the support of the government, and a 
further tax of ten cents on every hundred dollars' value thereof, which shall 
be applied to the support of the public free schools of the state, and make out 
three assessment lists, give one to the bank or banking association aforesald, 
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located in hls city, eounty, to-sra or district, and one to the auditor oî publie 
accounts, and retain one. The assessment list Celivered to said bank or 
banking association shall be notice to the bank or banking association of the 
tax assessed against its stockholders and each of them, and hâve the légal 
effect and force of a summons upon suggestions formally issued and regu- 
larly served. The tax assessed upon each stockholder in sald bank or banking 
association shall be the first lien upon the stock standing In his name and upon 
the dividends due and to become due thereon, no matter In whose possession 
found, and hâve priority over any and ail liens by deed of trust, mortgage, bill 
of sale or other assignment made by the owner or holder, and take priority 
over ail liens by exécution, garnishment or attachment process sued out by 
creditors of the stockholder. The bank or banking association shall hold the 
dividend or other fund which belongs to the stockholder and in its custody 
at the time the assessment list is received, and that thereafter shall come 
under its control, for the use of the commonwealth, and apply the same to 
the payment of the tax assessed, and when thus applied shall be acquitted 
and diseharged from ail liability to the stockholder for the money thus dis- 
bursed: provided, that after making report to the commissioner of the rev- 
enue any bank or banking institution, on or before the first day of June in 
each year, which shall so elect, may pay the taxes assessed against the stock- 
holders directly to the auditor of public accounts. But should said banic or 
banking association fail to elect and pay into the treasury the tax assessed 
against its stockholders on or before the flrst day of June in each year, then 
as soon thereafter as practicable the auditor of public accounts shall transmit 
to the treasurer of the county or city in which said bank or banking associa- 
tion is located a copy of the assessment list fumished him by the commis- 
sioner of the revenue, and it shall be said treasurer's duty to coUect the taxes 
thereln assessed, and to this end levy iipon the stock of the taxpayer or so 
much thereof as is necessary to pay said tax, and sell the same at public 
auction for cash, as other chattels and personal property are sold tmder exécu- 
tion. He shall give to the purchaser a bill of sale made under his hand and 
seal. The bank or banking association in which such bank stock stands on 
présentation by a purchaser of his bill of sale shall cause the stock therein 
described to be transferred to said purchaser, and he shall take a clear and 
unencumhered title to the stock purchased. Should the taxes assessed against 
bank stockholders evidenced by the bids aforesaid be net paid or coUected as 
hereinbefore provided, the lists aforesaid shall stand and be treated and bave 
the légal effect of tax-tiekets regularly made ont against each of said stock- 
holders named in said lists as to which tax the rlght of levy and distress had 
accrued to the commonwealth, and the treasurer shall proceed to collect the 
same by levy or distress, and possess ail and singnlar the authority and power 
conferred upon him by law to collect other state taxes, and be governed by 
sections six hundred and twenty-two and six hundred and twenty-three of 
the Code of Virginia. The bank or banking association which shall fail or 
neglect to comply with each and every provision of this act for each separate 
offence shall be flned not less than one hundred nor more than flve hundred 
dollars, which fine shall be recovered upon motion, after five days' notice in 
the connty, circuit, corporation or hustings court of the county, city or district 
in which the said bank or banking association is located. Said motion shall be 
in the name of the commonwealth and presented by the attorney for the 
commonwealth of the court in which the motion Is brought or made. The 
real estate of ail banks and banking associations shall be assessed on the 
land books of the commissioners of the revenue with the same taxes with 
which other real estate is assessed. 

"(2) This act shall be In force from Its passage." Aets 1895-96, c. 669. 

The complainants flled their original bills assailing the validity oî the tax for 
the yes-rs 1891, 1892, 1893, 1894, and 1895, assessed under the first-named act, 
and made coUectible under the second act of the 3d of llarch, 1896, providiug 
for the collection of delinquent taxes, and insisted that said acts were uneon- 
stitutional, because (1) under the flrst act no légal and proper assessments 
were provided for or ever made against the stockholders of the said several 
banks; (2) because under said act the assessments were made without per- 
snitting any déduction from the market value of such stock on account of the 
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existing indebtedness of the bank's shareholder, as allowed in asses?ing tlie 
value of bonds, notes, and other évidences of debts, including bonds due from 
railroads, canal companies, bonds of towns, cities, and counties, bonds of other 
States and corporations, demands and cjaims, however evidenced, owing to or 
coming to the persons under the laws of the commonwealth, which was aver- 
red to be a discrimination against the holders of shares of national bank 
stocks, in violation of the provisions of section 5219 of the United States Re- 
vised Statutes; (3) because under the sald act of the 3d of March, 1S96, the 
shares of stockholders in national banks were assessed at their market value, 
without deducting the real estate held by the said bank. And by amended 
and supplemental bills, subsequently flled, the complalnants respeetlvely at- 
tacked the valldity of the said act of the 6th of March, 1890, because the 
same was claimed to be in contravention of article 10, § 16, of the constitution 
of the State of Virginia, in that it dld not sufficiently set forth the tas and 
the object to which it was to be applied, and further assailed the second act 
of the 3d of March, 1896, and alleged that the taxes assessed thereunder for 
the years 1896 and 1897 were not due, and that the said act, for the reason 
above named, was also unconstitutional. To thèse several bills the auditor 
of publie accounts, through the attorney gênerai of Virginia, appeared and flled 
a gênerai demurrer, in which complalnants joined, and claimed that the sev- 
eral aets were constitutional, denied the right of the banks to maintain thèse 
suits in behalf of their stockholders, and insisted that the court was without 
jurisdiction to interpose in behalf of the banks, and that no case was made 
for the interposition of a court of equity. 

Blackford, Horsley & Blackford, and John L. Lewis, for complain- 
ant banks. 
Andrew J. Montagne, Atty. Gen., for défendant. 

WADDILL, District Judge (after stating the facts). In the dé- 
termination of the matters presented for the considération of the 
court, two preliminary questions arise: First, as to whether the 
banks, under the said statutes, hâve a right to maintain thèse suits 
in behalf of their stockholders; and, second, whether a case has been 
made for the interposition of a court of equity to restrain the state 
in the collection of its revenues. In the considération of thèse ques- 
tions, in the view taken by the court, the original and supplemental 
bills should, for a moment, be considered separately, as the original 
bill only assails the act of March 6, 1890, and the act of the 3d of 
March, 1896, providing for the collection of delinquent taxes due by 
the stockholders of the banks. 

Although it is alleged that the taxes under the act of the 6th of 
March, 1890, were regularly from year to year assessed and demanded 
of the banks, it is admitted that no steps were taken or threatened, 
looking to the collection of the same, until after passage of the act 
of March 3, 1896, providing for the collection of delinquent taxes, and 
to that the averment is : 

"Your complainant is now informed, belleves. and charges that the auditor 
of public accounts of Virginia is now demanding of your complainant the 
said several sums taxed against the stock upon the assessments aforesaJd, and 
is proceeding to take such steps as are necessary for the purpose of coUectlng 
the same under the powers vested in him under sald acts," and "that the 
action on the part of the auditor in demanding said payments from your com- 
plainant and from its several stockholders is illégal and void." 

And in référence to the remedy by proceeding under the act of 
March 6, 1900, against the bank's cashier and his sureties, the alléga- 
tion is: 
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"Wh«ther it !s proposed to resort to this remedy or not, for the purpose 
of enforcing such payment from your complainant, it is not advised. The law 
undertakes to give tlae power, and the bank and Its cashier are subject to 
the dangers of its opération." 

It is quite apparent that the object of the act of the 3d of March, 
1896, was to authorize the collection of delinquent taxes assessed upon 
bank's stockholders under the act of March 6, 1890, and that until 
said act was passed no real effort was made to collect thèse taxes; 
and, if made, complainants apprehend no danger from such threat, as 
the bill in this cause was not flled until July, 1896, — more than four 
months after the passage of the delinquent act. And it is manifest 
that the threatened action was under the delinquent act of March 3, 
1896, and not against the bank's cashier under the previous act. Com- 
plainants' right to sue in behalf of their stockholders under the act 
of March 6, 1890, may be conceded, for the sake of argument; but no 
case for injunction against the state's oflScers would exist upon the 
pleadings, as the only allégation of the bill justifying the granting of 
an injunction is the one as to the appréhension of a multiplicity of 
suits. Such ground for injunction could not be availed of by the 
banks under the act, as the banks, and not their stockholders, would 
be proceeded against, and in single actions, at the suit of the state 
against the banks' cashier s, respectively, and in which cases could be 
raised ail the questions sought to be settled by way of injunction in 
thèse causes. The complainants do not charge that any threatened 
action has been or is about to be taken either against the bank or 
its cashier, but expressly négative the idea of either, and say that 
they are not advised as to what is the state's purpose in thèse respects. 
Spécifie allégations as to the certainty of litigation ought at leasi; 
to be made, to justify a court of equity interfering to prevent a 
multiplicity of suits. Courts of equity are seldom called upon to exer- 
cise a more délicate power than that of granting injunctions to enjoin 
the collection of a state's revenue. Such power on the part of courts 
is expressly inhibited by the fédéral statutes as to taxes due the 
United States, and fédéral courts should proceed with great caution 
in exercising such power as to taxes due the state. It is a prérogative 
the exercise of which may resuit in great harm, and only where the 
right is clear, the necessity for action urgent, and the inadequacy of 
any other remedy apparent, should a court of equity interpose. The 
suprême court of the United States, in Pittsburgh, C, C. & St. L. R. 
Co. v. Board of Public Works, 172 U. S. 32, 37, 19 Sup. Ot. 90, 92, 43 L. 
Ed. 354, 356, speaking through Mr. Justice Gray, said: 

"The collection of taxes assessed under the authority of a state is not to be 
restrained by writ of injunction from a court of the United States unless it 
clearly appears not only that the tax is illégal, but that the owner of the 
property taxed has no adéquate remedy by the ordinary processes of the law, 
and that there are spécial circumstances bringing the case under some recog- 
nized head of equity iurisdiction." 

In Dows V. City of Chicago, 11 Wall. 108, 20 L. Ed. 65, a citizen of 
the state of Kew York, owning shares in a national bank doing busi- 
ness in the city of Chicago, sought by bill in equity to enjoin the col- 
lection of a tax assessed by the city of Chicago upon its shares, for 
the reason, among others, that the tax was unconstitutional and void, 
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because not equal and uniform, as required by the constitution of 
the State, and because, also, such shares were not taxable by the city 
at the domicile of the défendant. The suprême court, through Mr. 
Justice Field, at page 112, 11 Wall., and at page 66, 20 L. Ed., said: 

"Assuming the tax to be illégal and void, we do not think any ground is 
presented by the blll justlfylng the interposition of a court of equi'ty to enjoin 
its collection. The illegality of the tax and the threatened sale of the shares 
for Its payment constitute of themselves alone no ground for such interposi- 
tion. There must be some spécial circumstances attending a threatened in- 
jury of this kind, distinguishing it from a eommon trespass, and bringing the 
case under some recognized head of equity jurisdiction, before the presentive 
remedy of Injunction can be involsed." 

In the State Eailroad Tax Cases, 92 U. S. 575, 613, 615, 23 L. Ed. 
669, 674, Mr. Justice Miller, speaking for the suprême court, after 
stating that it had been repeatedly decided that neither the mère 
illegality of the tax complained of, nor its injustice nor irregularity, 
of itself, gave the right of injunction in a court of equity, said: 

"We do not propose to lay down in thèse cases any absolute limitation of 
the powers of a court of equity in restraining the collection of illégal taxes. 
But we may say that, in addition to illegality, hardship, or irregularity, the 
case must be brought within some of the recognized foundations of équitable 
jurisprudence, and that mère errors or exeess in valuation, or hardship or in- 
justice of the law, or any grievance which can be remedied by a suit at law, 
either before or after payment of taxes, will not justify a court of equity to 
interpose by Injunction to stay the collection of a tax." 

Schulenberg-Boeckeler Lumber Co. v. Town of Hayward (C. C.) 20 
Fed. 422. 

Stopping the state's revenue is a serions matter, except in cases 
where it is essential to the maintenance of the citizen's rights; and 
the poveer of a court of equity to do full justice in such a case (to the 
taxpayer, on the one hand, or to the state, on the other) is so difficult 
of accomplishment, if, indeed, it can be doue at ail, that in doubtful 
cases the injunction should be denied. The case at hand is a striking 
illustration of the embarras sments resulting from the intervention 
of courts of equity by writs of injunction. Aside from other com- 
plications that might arise by reason of the inability of the court 
properly to deal with the matter of taxation, it appears that the state 
has not been paid its taxes either by the bank or its stockholders. 
Its hand is stayed at the instance of the bank. The stockholders from 
whom the tax is due are not before the court, and the resuit is, even 
in the event of a favorable décision to the state, it may lose ail its 
dues entirely. 

This brings us to the considération of the et for the collection of 
delinquent taxes of the 3d of March, 1896, also assailed in the original 
bill. Hâve the complainants a right to institute thèse suits in be- 
half of their stockholders to prevent the enforcement of the provision 
of this act? They manifestly hâve not. As before stated, the object 
of the act is to provide for the collection of delinquent taxes due by 
the stockholders of banks under the act of March 6, 1890; and, if the 
portion of the said act in référence to collecting the taxes due by 
the stockholders from the cashier of the bank is not repealed by impli- 
cation, it is a remedy cumulative to that authorized by that act, and 
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under it no duty or liability is imposed upon the banks, furtiier than 
that the banks are authorized, should they so désire, upon receiving 
a list of the assessments against their stockholders remaining in ar- 
rears, to pay the same to the auditor of public accounts. It is en- 
tirely optional with the banks to do this. No requirement in this re- 
gard is made of them, and no liability is prescribed for their failure 
to elect to pay. Upon the bank's not electing to pay the money, it is 
the duty of the auditor to f urnish a copy of such list to the attorney 
gênerai, who shall proceed by motion in the circuit court of the city 
of Richmond against the individual stockholder, after giving the notice 
prescribed by the statute, to coUect such taxes. The stockholder thus 
proceeded against could not, upon the theory of preventing a multi- 
plicity of suits, seek the interventipn of a court of equity to restrain 
the collection of this tax. Upon the payment of the taxes his entire 
claim ought to be determined in a single action. Dows v. City of 
Chicago, 11 Wall. 108, 112, 20 L. Ed. 63; Pittsburgh, C, C. & St. L. 
R. Co. V. Board of Public Works, 172 U. S. 38, 19 Sup. Ct. 90, 43 L. Ed. 
354. And, moreover, a multiplicity of suits refers not to the number 
of persons liable to suits, but to the number of suits which may be 
instituted against a particular person. The taxpayer, aside f rom the 
other remédies afforded him under the law, — of paying under protest, 
and suing to recover the money, or suing the ofBcer who malœs the 
collection, for damages, — is given a spécial remedy in a court of justice 
for the collection of the tax due by him, in which every défense he 
seeks to make hère can be made, including the existence of a fédéral 
question, and the case carried through the state courts, if need be, 
into the fédéral courts. The bank, upon whom no liability is thus 
imposed, should not be permitted, in behalf of its stockholders, to do 
what the stockholders themselves could not do. Cases in which 
banks are allowed to institute suits of the character hère sought to be 
maintained in behalf of their stockholders are clearly distinguishable 
from thèse cases in so far as the right to sue under the act in référence 
to delinquent taxes is concerned. The leading case on the subject is 
that of Cummings v. Bank, 101 U. S. p. 154, 25 L. Ed. 903. In that 
case Mr. Justice Miller, at page 156, 101 U. S., page 904, 25 L. Ed., 
after reciting what the bank was required to do by the act of the state 
of Ohio (viz. among other things, to report to the auditor of the county 
for assessment the names of ail its original stockholders, their places 
of résidence, amounts held by each of them, with ail facts necessary 
to a fair assessment, the authority of the bank to pay the tax on the 
shares of the stockholder, and deduct the same from the dividends or 
any funds of the stockholders in its hands, or coming afterwards in 
its possession, and forbidding the bank to pay any dividends on its 
stock, or transferring it or permitting it to be transferred on its 
books, as long as said tax remained unpaid), said: 

"It is true, the statute of Kentucky went further than the Ohio statute, 
by declaring that the bank must pay the tax, while the latter only says it 
may. But the Ohio statute, by the remédies it provides, places the bank in 
a condition where it must pay the tax, or eneounter evils of a character which 
croate a right to avoid them by instituting légal proceedings to ascertain the 
extent of its responsibility before it does the acts demanded by the statute. 
It is next suggested that since there is a plain, adéquate, and complète remedy 
107 F.— 37 
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by paying the money under protest, and siilng at law to recover It back, there 
can be no équitable jurlsdlction of the case. The reply to that is that the 
bank Is not In a condition where the remedy Is adéquate. In paying the 
money It Is aeting In a flduciary capaeity as the agent of the stockholders, — 
an agency created by the statute of the state. If it pays an unlawful tax 
assessed against its stockholders, they may resist the right of the bank to 
collect it from them. The bank, as a corporation, is not liable for the tax, 
and occupies the position of stakeholder, on whom the cost and trouble of 
lltigation should not fall. If It pays, it may be subject to a separate suit by 
each shareholder. If it refuses, It must either withhold dlvldends, and sub- 
ject Itself to lltigation by dolng so, or refuse to obey the laws, and subject 
itself to suit by the state. It holds a trust relation which authorizes a court 
of equlty to see that it is protected in the exercise of the dutles appertaining 
to it. To prevent multiplicity of suits, equlty may interfère." 

So far as the collection of this tax is concerned, under the act for 
the collection of delinquent taxes, no obligation or liability whatever 
is imposed on the bank; nor is it placed in any flduciary relation as to 
its stockholders in référence to such tax by said act, or, indeed, placed 
in any position where it can be liable either for doing or for not doing 
any act whatever. Assuming that the bank may interpose in behalf 
of its stockholders, under this act, something more than a mère sug- 
gestion that, by so doing, it would prevent a multiplicity of suits, 
ought to appear, to justify a court of equity in restraining a state in 
the collection of its taxes. If the stockholders themselves can, by 
having the state pursue the remedy provided by it for the collection of 
thèse taxes, and in such proceedings, secure their rights, the bank, in 
any event, in a matter in which it is not personally involved, should 
not be allowed to interpose, except to prevent a manif est miscarriage 
of justice. 

We are now to consider the second act of the 3d of March, 1896, 
under which the taxes for the years 1896-97 hâve been assessed. 
This is an amendment of section 17 of the original act, and the amend- 
ment provides an entirely différent method and plan for assessing 
and collecting taxes against the stockholders in national banks; and 
as to it what bas been said of the right of a bank to interpose in 
behalf of its stockholders under the act of the same date in référence 
to delinquent taxes is not intended to apply, as under this act, upon 
a proper case made for injunction, it would seem that the bank, in 
behalf of its stockholders, would hâve a right to interpose by suit 
in equity, for upon it serions obligations are imposed, and against it 
heavy penalties enacted. Whether the mère allégation of the préven- 
tion of a multiplicity of suits would of itself suifice to justify the 
court's interposition by injunction in the collection of the state's 
revenue need not be passed upon in this case, with the view the court 
takes of this statute. The right of the bank so to proceed under this 
act in a proper case being apparent, it is necessary to pass upon the 
validity of this act. In determining this question the court has 
naught to do with the policy or wisdom of the act in question, but 
alone with the power of the state to pass it. It is assailed chiefly be- 
cause of the separate tax upon the bank's real estate, the failure to 
allow its stockholders to deduct the debts due by them for their stock 
before assessing it for taxation, as is done in référence to other 
classes of personal property in the state, and because of the alleged 
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déniai of due process of law to the taxpayer in the assessment of tlie 
taxes. The taxation by tlie state of the real estate of the bank, in 
addition to that placed upon the shares of the stockholders, is not un- 
equal taxation, in the sensé contemplated by the constitution, and 
does not, therefore, invalidate the act. Section 5219 of the Eerised 
Statutes contemplâtes that the tax on real estate may be imposed in- 
dependently of the tax upon the share of the stockholder. It may be 
said, in passing, that the taxation of the shareholders in national 
banks, independently of the real estate owned by the banks, is the 
same as that adopted in référence to taxation of the shareholders in 
state banks, and, at least, does not appear to hâve been intended as 
any discrimination against national bank shares. The real estate is 
considered a part of the bank's capital or property, rather than that 
of the shareholders' interest in its certiflcate of stock. This seems to 
hâve been the view taken by the suprême court in National Bank v. 
Com., 9 Wall. 353, 358, 19 L. Ed. 701, 702. Mr. Justice Miller, 
speaking for the court, said: 

"In the several récent décisions concerning the taxation of the shares of 
national banks, as regulated by sections 40 and 41 of the act of congress of 
the 3d of June, 1864, it has been established as the law governing this court 
that the property or Interest of a stockholder in an Incorporated bank com- 
monly called a 'share,' the shares In their aggregate totality being called 
sometimes the 'capital stock' of the bank, is a différent thlng from the mon- 
eyed capital of the bank held and owned by the corporation. This capital 
may consist of cash, or of bills and notes discounted, or of real estate com- 
bined with thèse. The whole of it may be invested in bonds of the govern- 
ment, or in bonds of the state, or In bonds and mortgages." 

Com. v. Charlottesville Perpétuai Building & Loan Co., 90 Va. 792, 
793, 20 S. E. 364. 

It is insisted that the statute is void because the tax assessed is 
greater than that laid by the state of Virginia on other moneyed 
capital in the hands of individuals residing within the state; the con- 
tention being that because the state allows its taxpayers the privilège 
of deducting before returning for taxation the amount of their indi- 
vidual indebtedness from taxes due by them from ail "bonds, notes 
and other évidences of debts, including bonds due from canals and 
railroad companies, bonds of counties, cities and towns, and bonds 
of other states and corporations; demands and claims however evi- 
denced and whether secured by deed of trust, judgment or not," — 
therefore such act opérâtes as a discrimination in favor of the ovs^ners 
of that class of property against the owners of shares in national bank 
stocks. The question of a right of a national bank shareholder to 
hâve his indebtedness deducted from his share of the stock before 
assessment of the same for taxation has recently been decided ad- 
versely by the suprême court of appeals of Virginia. Burrows v. 
Smith, 95 Va, 695, 29 S. E. 674. As to what is moneyed capital, 
within the meaning of the national banking act, and what will be 
deemed a discrimination against the shareholders in national banks 
by reason of allowing a déduction on account of indebtedness in 
favor of the owners of other classes of personal property, has been so 
often under review of late by the courts of last resort that any gênerai 
discussion is unnecessary. Briefly, it may be said that absolute 
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equality of taxation is not expected, and tlie purposes of tlie national 
banking act are satisâed when exemptions are not made f rom taxation 
on the investments in the shares of institutions or individuals car- 
rying on a similar business to that of the bank, and upon persons en- 
gagea in opérations and investments of a like character as the bank. 
The act does not make the tax on personalty generally the measure 
of tax on national bank shares, but the tax on the moneyed capital is 
like use. Hepburn v. School Directors, 23 Wall. 480, 23 L. Ed. 112; 
Boyer t. Boyer, 113 U. S. 689, 5 Sup. Ct. 706, 28 L. Ed. 1089; Mercan- 
tile Bank v. City of New York, 121 U. S. 138, 7 Sup. Ct. 826, 30 L. Ed. 
893; Bell's Gap R. Oo. v. Pennsylvania, 134 U. S. 232, 237, 10 Sup. 
Ot. 533, 33 L. Ed. 892; National Bank v. Mayor, etc., of Baltimore, 
100 Fed. 24, 40 C. O. A. 254; First Nat. Bank v. Chehalis Countv, 
166 U. S. 440, 17 Sup. Ct. 629, 41 L. Ed. 1069. In the last-named case 
will be found a very fuU discussion of the whole subject, with a review 
of most of the cases bearing thereon, from which it appears that the 
act in question is not invalid for this reason. 

Complainants insist that this act of the 3d of March, 1896, providing 
a new assessment for taxes against national banks, is void because of 
the lack of due process of law ; and they most vigorously assail this 
act and the act of the 6th of March, 1890, for this reason. The prin- 
ciples governing the détermination of this question under thèse two 
acts, by reason of the peculiar terms of the respective acts, dépend 
upon entirely différent considérations. Under the first-named act, 
the constitutionality of which the court deems it unnecessary to pass 
upon, the assessment seems clearly to be in the nature of a judicial 
act, and the bank's cashier is made liable for the amount of the tax; 
but no provision is made for its becoming self-coUectible or in the 
nature of an exécution, and it is expressly provided that the same shall 
be recoverable of the bank's cashier and sureties by motion upon 15 
days' notice in the circuit court of the city of Richmond; and the 
question turns on whether or not this requirement of the state to seek 
the intervention of a court of justice in the collection of its revenues 
does not of itself constitute due process of law. Under the second 
act, upon the assessment being made of the taxes, the tax bills be- 
come self-executing and can be enforced by levy; and the question 
turns upon the character of the act performed by the assessor in mak- 
ing the assessment, — in a word, whether he acts judicially or other- 
wise. A careful inspection of the act shows that the assessor per- 
forms no judicial act in what he does; the fair interprétation being 
that the assessment made by him is upon the market value of the 
stock as reported to him by the bank, and the act itself fixes the 
amount of the tax; and, under this view, further notice to the tax- 
payer of the assessment is not required. A most interesting discus- 
sion of this whole subject is to be found in the leading case of Hagar 
V. District No. 108, 111 U. S. 701, 4 Sup. Ot. 663, 28 L. Ed. 569. In 
this case Mr. Justice Field, at page 708, 111 U. S., page 667, 4 Sup. 
Ot., and page 572, 28 L. Ed., in discussing the question of the failure 
of the statute under which the assessment was made to provide for 
notice, and the citizen an opportunity to be heard, ordinarily, said: 
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"But, where the taking of property is in the enforcement of a tax, the pro- 
ceeding Is necessadly less formai; and whether notice to him is at ail neces- 
sary may dépend upon the character of tàe tax, and the manner in which its 
amount is deceiminable. The necessity of revenue for the support of the gov- 
ernment does not admit of the delay attendant upon proceedings In a court 
of justice, and they are not required for the enforcement of taxes or assess- 
ments. As stated by Mr. Justice Bradley in his concurring opinion in David- 
son V. Kew Orléans, 96 U. S. 97, 24 L. Ed. (516, 'in judging what is "due process 
of law," respect must be had to the cause and object of taking, — whether un- 
der the taxing power, the power of eminent domain, or the power of assess- 
ment, for local Improvements, or some of thèse; and, if found to be suitable 
or admissible in the spécial case, it will be adjudged to be "due process of 
law," but if found to be arbitrary, oppressive, or unjust, It may be declared 
to be not "due process of law. 

And at page 709, 111 U. S., page G68, 4 Snp. Ct., and page 572, 28 
L. Ed., Mr. Justice Field said : 

"Of the différent kind of taxes which the state may impose, there is a vast 
number of which, from their nature, no notice can be given to the taxpayer, 
nor would notice be of any possible advantage to him, — such as poil taxes, 
license taxes (not dépendent upon the extent of his business), and, generally, 
spécifie taxes on things, on persons, or occupations. In such cases the légis- 
lature, in authorizlng the tax, fixes its amount, and that is the end of the mat- 
ter. If the tax be not paid, the property of the delinquent may be sold, 
and he be thus deprived of his property. Yet there can be no question that 
the proceeding is due process of law, as there is no inquiry into the weight 
of the évidence, or other élément of a judicial nature, and nothing could be 
changed by hearing the taxpayer. No right of his is, therefore, iuvaded. 
Thus, if the tax on animais be a fixed sum per head, or on articles a fixed 
sum per yard or bushel or gallon, there is nothing the owner can do which 
ean affeet the amount to be eollected from him. • • « But where a tax 
is levied on property, not speciflcally, but according to its value, to be ascer- 
tained by assessors appointed for that purpose upon such évidence as they 
may obtain, a différent principle comes in. The otflcers in estimating the 
value act judicially, and in most of the states provision is made for the cor- 
rection of errors committed by them, through boards of revision or equaliza- 
tion, sitting at designated periods provided by law, to hear complaints respect- 
ing the justice of the assessments." 

The bank itself having âxed the market value of its stock, and the 
statute the amount of the tax, the assessor's duty was a mère minis- 
terial one, and the act is not void because of the lack of due process 
of law. 

Complainants further assail the validity of the act of the 6th of 
March, 1890, and the amendment thereof of the 3d of Mavch, 189G, be- 
cause the rate of tax prescribed is not uniform, as required by the con- 
stitution of the state, and because, also, the original act is in viola- 
tion of the provisions of the constitution, in that it fails to state dis- 
tinctly the amount of the tax levied and the object to which it is to 
be applied, as required by article 10, § 16, of the constitution of the 
state. Thèse objections do not appear to be well founded, and the 
acts themselves hâve been more than once passed upon by the court of 
last resort in this state, and, in so far as their validity is concerned 
under the state constitution, this court will follow the décisions of 
the state court. Com. v. Charlottesville Perpétuai Building & Loan 
Co., 90 Va. 790, 20 S. E. 364; Burrows v. Smith, 95 Va. 694, 29 S. E. 
674; Merchants' & Manufacturera' Nat. Bank v. Pennsylvania, 167 
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U. S. 461, 17 Sup. et. S29, 42 L. Ed. 236. A decree may be entered, 
dissolving the temporary restraining orders lieretofore granted iD 
thèse causes, and dismissing the complainants' billa. 



AMES & HAKRIS v. SABIN. 

(Circuit Court, D. Oregon. February 28, 1901.) 

No. 2,634. 

EquiTT JuRiSDiCTioN— Enfobcement of Tkust— Assionek of Solvent Cor- 
poration. 

A suit In equlty cannot be malntalned by one claimlng to be a eontract 
«•editor of a solvant corporation against an assignée to wham the cor- 
poration has conveyed its property in trust to be converted into money 
and Its debts pald therefrom. In such case a court of equlty has no 
jurisdiction to adminlster the fund In the hands of the trustée for the 
beneflt of creditors, the trustée being merely an agent for the corpora- 
tion, which owns the property or fund; nor has the créditer, who has no 
lien on such property or fund, any rlght of action against the trustée. 

In Equity. On demurrer to bill. 

Wallace McCamant, for complainant. 
Cîotton, Teal & Minor, for défendant. 

BELLEnTGER, District Judge. The complainant îs ^a California 
corporation. The défendant, Sabin, is a citizen and résident of Ore- 
gon. The bill of complaint allèges that prior to June 13, 1899, N. 
W. Hiestand and WiUiam Warner were partners in business under 
the name of Hiestand, Warner & Co., carrying on a gênerai mer- 
chandise, grain, and warehouse business in Whitman county, in the 
State of Washington; that about June 13, 1899, the partners Hie- 
stand and Warner, with others, incorporated under the laws of the 
state of Washington the Hiestand-Wamer Warehouse Company, 
with a capital stock of $100,000, divided into 1,000 shares of $100 
each; that of this stock 270 shares were issued to Hiestand, 480 to 
Warner, and 1 each to H. M. Oox, G. R. Harrold, and G. E. Hunt, 
employés of the partnership; that the remainder of the stock re- 
mained unissued; that upon the formation of the incorporation the 
partnership of Hiestand & Warner conveyed to it certain property 
of the partnership and of the partners, and the corporation tiiere- 
after carried on the warehouse business theretofore conducted by 
the partnership; that the partner Warner was gênerai manager of 
the corporation, and conducted its business as that business had 
been conducted by the partnership; that it was impossible for the 
corporation to conduct the warehouse business unless it could se- 
cure bags and twine for the purpose of handling the wheat stored 
with it by its patrons; that during the summer of 1899 the com- 
plainant was ignorant of the fact that the business which had there- 
tofore been conducted by the partnership had been segregated, and 
that a portion thereof was being conducted by the partnership and 
another portion by the corporation; that, while so in ignorance of the 
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facts, complainant extended a crédit to the partnership, in the belief 
that the crédit was in fact extended to the owner of the warehouse 
property, which had been transfen'ed to the corporation prior thereto; 
that the complainant sold and delivered to the partnership a large 
quantity of bags and twine, which were actually received and used 
by the corporation in its said business; that the complainant re- 
ceived from the partnership, as évidence of such indebtedness, cer- 
tain promissoiy notes during the months of July and August, 1899, 
which notes, it appears, aggregated between flve and six thousand 
dollars; that on the 21st of November, 1899, the partnership was 
also indebted to the complainant in the sum of $96 upon an open 
account, for which no note had been given; that this crédit was 
extended in the belief that the goods were sold to, and received by, 
the owners of the warehouse and warehouse business; that after 
the extension of such crédit the complainant was advised of the 
truth in respect to said matters, and thereupon made demand upon 
the corporation, to which complainant had supposed its goods were 
being sold, that the corporation should assume and agrée to pay 
said debt; that said corporation thereupon, acting through the said 
Warner, its gênerai manager, and with the assent of Hiestand, who 
was its président, guarantied to pay to the complainant the debt 
evidenced by the said promissory notes and by said open account, 
which at the time, to wit, the 27th day of October, 1899, aggregated 
the sum of about $5,300 ; that in considération of the said guaranty 
the complainant forebore to sue upon the said claim, and pennitted 
the said partnership to continue its business; that thereafter, and 
on the 20th day of January, 1900, ail the assets of the said partner- 
ship and of the corporation came into the hands of the défendant 
herein, who received the same upon a trust to reduce the said assets 
to cash, and to disburse the same to such of the creditors of said 
corporation and of the said partnership as should be entitled thereto, 
retaining first from the funds in his hands the expenses of his said 
trust, and of reducing said assets to cash for such distribution ; that 
the défendant has fully discharged his trust so far as the same re- 
lates to the realization of the assets aforesaid, and the défendant 
has whoUy reduced the same to cash, and now bas said cash in his 
possession; that the défendant has furthermore distribu ted ail of 
the assets of the partnership, and has in his possession under 
the trust aforesaid only such assets as hâve corne to him from the 
said corporation, and which he holds as a stockholder therein, and 
substantially the sole stockholder therein; that the fund in défend- 
ants possession is in excess of complainant's claim, and in excess 
of |3,000, exclusive of interest and costs; that the partnership is 
wholly insolvent, and has no assets whatever; that the corporation 
has no indebtedness whatsoever, excepting the debt due to the com- 
plainant, which the said corporation assumed, guarantied, and agreed 
to pay as hereinbefore set forth. The complainant prays for a de- 
cree adjudging that it is entitled to receive the sums of money al- 
leged to be due as aforesaid, and that the défendant may be directed 
to pay the same to the complainant, and for its costs and disburse- 
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ments. The défendant demurs upon the grounds tliat the bill of com- 
plaint does not state a cause ol suit; that the court has not juris- 
diction of the subject-matter, for as much as it appears from the 
bill of complaint that the complainant is seeking to compel the pay- 
ment of its claim out of moneys arising from the sale of property 
of the Hiestand-Warner Warehouse Company on an indebtedness 
alleged to be due it from the partnership of Hiestand and Warner, 
and that it further appears from the bill of complaint that complain- 
ant's claim has not been reduced to judgment, and that it has no lien 
by attachment, exécution, or otherwise on the funds or property 
which it seeks to hâve applied to the payment of its alleged claims. 
From this complaint it appears that the warehouse company is 
liable to the complainant upon its guaranty of the debt ol the part- 
nership, evidenced by the promissory notes of the latter, and that 
the défendant is the assignée of the warehouse company of ail its 
property in trust for the payment of "such of the creditors of the 
corporation and partnership" as are "entitled thereto," and that 
the property of the corporation in the hands of the assignée is more 
than sulficient to pay ail its debts. The equities which constituted 
the considération for the guaranty are not material to the questions 
to be decided. Thèse were settled by the contract of guaranty. I 
am of the opinion that the complainant cannot maintain a suit in 
equity in this court to enforce the contract of guaranty against the 
défendant as the trustée of the funds in his hands. Wben the as- 
signor is not insplvent, the assignment is not "for the beneât of cred- 
itors" in the sensé in which this phrase is usually employed. The 
creditors are not benefited by the assignment of a solvent estate. 
It is a matter of no conséquence to them whether their debts are 
paid by th.e debtor in person or by his transférée, who, in such a case, 
is the mère agent of the debtor. The assigner has an interes.t in 
the estate after the assignment as well as before. It is otherwise 
where the assigner is insolvent. Such an estate belongs whoUy to 
the creditors, to whom a court of equity will distribute it according 
to their respective interests and rights. In this case the défend- 
ant is dealing with the property of the warehouse company, a solvent 
concern, and he is responsible to that company for the property 
assigned to him. The money required to pay complainant's demand 
must, with other money, be restored to the company by the def endan' 
if he does not pay it to complainant. It therefore belongs to th- 
company. No créditer has any lien upon or interest in it, unless 
it can be said that the creditors of any solvent debtor are inter- 
ested in the debtor'a esitate. Under such circumstances the trustée 
is responsible, not to the creditors of the company, but to the com- 
pany itself ; and if he pays out the money of the company he does 
it at his péril. There is no occasion to invoke the aid of equity to 
reach the fund in the defendant's hands. The liability sought to be 
established is not against the fund, but against the ovroer of the fund. 
A decree in this suit, to which the warehouse company is not a party, 
would not bind the company, which is entitled to its day in court. 
The demurrer is sustained. 
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LATTA Y. LONSDALB et ai 

(Circuit Court of Appeals, Eightli Circuit. April 4, 1901.) 

No. 1,419. 

Corporations— Insolvenct—Pbefehencks—Labokers and Employés— Attor- 
net' s Salabt. 

TJnder Sand. & H. Dig. Ark. §§ 1425, 1426, providing that no préférences 
shall be allowed among creditors of insolvent corporations except for 
wages and salaries of laborers and employés, and tbat on application by 
creditors the court shall taise charge of the assets of an insolvent corpora- 
tion, and make equal distribution among creditors after paying salaries 
due laborers and employés, an attorney employed by a railroad company 
on a yearly salary. payable monthly, was not entitled to a préférence for 
salary due. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Arkansas. 

George G. Latta and Thomas A. Warren, for appellant 
S. R. Cockrill and Ashley Cockrill, for appellees. 

Before CALDWELL and SANBORN, Circuit Judges, and 
ADAMS, District Judge. 

CALDWELL, Circuit Judge. In an equity suit in which Johnson 
and Hansen were complainants, and the Idttle Rock, Hot Springs 
& Texas Railroad Company, an Arkansas corporation, was défend- 
ant, a receiver was appointed to wind up the affairs of the railroad 
company, which was insolvent. G. G. Latta, the appellant, inter- 
vened, asserting a claim against the railroad company for $4,705.25, 
and interest, for salary due him as an attorney for the corporation 
prior to the appointment of the receiver. The court allowed the 
claim, but refused to give it préférence over the secured debts of the 
company. The court's refusai to give préférence to the appeliant's 
claim raises the only question involved. The appellant bases his 
claim to a préférence solely on sections 1425 and 1426 of Sandels 
& Hill's Digest of the Statutes of Arkansas, which read as follows : 

"Sec. 1425. No préférence shall be allowed among the creditors of insolvent 
corporations, except for the wages and salaries of laborers and employées. 

"Sec. 1426. Any ereditor or stockholder of any insolvent corporation may 
institute proceedings in the chancery court for the winding up of the affairs 
of such corporations, and upon such application the court shall take charge 
of ail the assets of such corporation and distribute them equally among the 
creditors after paying the wages and s'alaries due laborers and employées." 

A lawyer employed by a railroad company on a yearly salary, pay- 
able monthly, is not a laborer or employé, within the meaning of 
the sections quoted. Cent. Dict. tit. "Wage"; Lewis v. Fisher. 80 
Md. 139, 30 Atl. 608; Oasualty 1ns. Co.'s Case, 82 Md. 538, 566, 
34 Atl. 778; Bristor v. Smith, 158 N. Y. 157, 53 N. E. 42; In re 
Strvker, 158 N. Y. 526, 530, 53 N. E. 525; Bristor v, Kretz, 49 N. 
Y. Supp. 404; Vane v. Newcombe, 132 U. S. 220, 287, 10 Sup. Gt. 
60, 33 L. Ed. 310; Railroad Co. v. Wilson, 138 U. S. 501, 505, 11 
Sup. et. 405, 34 L. Ed. 1023; 3 Thorap. Corp. § 3145. It is very gen- 
crally believed that corporation lawyers hâve the opportunity, and 
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are quite able and capable, of taking care of themselves when thelr 
clients fail, and statutes of the character quoted are not enacted 
in their interest, but for the protection of wage eamers proper, wlio 
are laymen, and who hâve neither the position nor the opportunity 
nor the capacity to obtain payment or security for their services 
which the lawyer of the corporation has. The decree of the circuit 
court is afiQrmed. 



KEBD et al. r. ALABAMA & G. IRON CO. et al. 

(Circuit Court, N. D. Georgia. February 8, 1901.) 

1. Infants— Sale of Real Estatb — Jurisdiction op Bquity to OnuER. 

Under the law of Georgia, as settled by the décisions of its suprême 
court, a court of equlty has Inhérent jurisdiction to order a sale of the 
légal estate of minors in real estate for relnvestment, where it is to the 
minors' interest, — at least, when grounds exist, aslde from the interest 
of the minors, which make It proper to Involie the jurisdiction of equlty 
in the premises; and where a court, after a fuU hearlng in a suit to 
which the minors are parties, and in which they are represented by a 
guardian ad litem, has made a decree confirming a prevlous sale, under 
which the complalnants were in possession and had pald a paît of the 
purchase money in good faith, its decree wili not be held invaild by 
another court after the remalning purchase money has been pald and the 
property duly conveyed to the purchaser thereunder, although the original 
sale may hâve been void, — such sale being good in equlty as an agree- 
ment to sell, which the court had power to enforce when made in good 
faith. 

8. Same— Ihtbrest op Unborn Rbmainder-Man. 

Where an estate In remainder in comparatively unproductlve property 
Is vested in the chlldren of the life tenants who shall be llvlng at the time 
of their death, and there are a number of such chlldren in being, who 
are minors and in need of funds for their maintenance and éducation, a 
court of equlty has the inhérent power, having before it the life tenants 
and the remalnder-men in esse, with their guardian ad litem, and on a 
proper showlng, to render a decree for the sale of the property and the 
relnvestment of the proceeds so as to produce an ineome for the chlldren; 
and such decree wlll bind chlldren afterwards born, provided it has made 
proper provision for the investment and protection of their interests in 
the proceeds. 

In Equity. Hearing on bill and answer. 

Wm. E. Leakin, Saunders & Davis, and Tompkins & Alston, for 
complalnants. 
W. C. Bunn and B. H. Hill, for défendants. 

NEWMAN, District Judge. The bill and answer upon which thia 
cause is now heard make the following case: On August 22, 1873, 
William Peek, of Polk county, Ga., made a deed to his granddaughter 
Willie E. Eeed, in which he conveyed "to the said Willie E. Eeed and 
her husband, William G. Eeed, dnring their natural lives; at their 
death to her child or children, to share and share alike. Should she 
die leaving no child or children, then the said land to revert to the 
estate of the said William Peek at the death of Willie G. Eeed," — 
certain lands in Polk county, Ga., the undivided interest in which is 
the subject-matter of the présent controversy. From the date of the 
deed until the year 1886 the lands in question were occupied by Wil- 
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liam G. Eeed and Lis family as agricultural or fann lands. During 
the lastnamed year valnable deposits of iron ore were discovered on 
thèse lands, and persons desiring to mine ore thereon attempted to 
acquire title to the minerai interest, which said William G. Eeed and 
Willie E. Eeed desired to make. In the year 1887 William G. Keed 
and Willie E. Eeed flled a pétition in Polk superior court for the sale 
of the minerai interest in said land, praying that their minor children, 
then eight in number, to wit, Mary J. Eeed, Bessie Eeed, Georgia 
Eeed, Nellie Eeed, Eunice Eeed, Louise Eeed, Joe Eeed, and Harris 
Eeed, might be represented by a guardian ad litem appointed by the 
court, and suggesting the name of Charles H. Harris as guardian ad 
litem. In pursuance of this pétition said Harris was appointed guard- 
ian ad litem for the minor children. He accepted said tnist, answered 
the pétition, and recommended the sale of the property for $12,000; 
concurring in the allégations made by petitioners that the sale was 
absolutely necessary for the support and éducation of the minors. 
On hearing the pétition the Honorable John W. Maddox, judge of the 
superior court of Polk county, passed the following order: 

"At Chambers, Polk Superior Court, August Adjourned Terin, 1887. 

"6t!i Nov. 18S7. 
"Dr. Charles H. Harris having in writing and under oath accepted the 
appointment of guardian ad litem for the minors in the pétition named, and 
having also advised that the sale be made on the terms and conditions In his 
answer stated, it Is therefore ordered by the court that the sale be made by 
said Harris on the terms In his answer stated, and that the proceeds from 
said sale be Invested as he suggested. It is further ordered that be malie to 
the purchasers bond for titles and take thsir notes for the purchase priée, 
and after ail the money Is paid to him, that he then make and deliver a deed 
to the minerai interest in the lands described. It is further ordered that ail 
thèse papers be recorded by the clerk of the superior court of Polk coimty 
on his minutes of court. John W. Maddox, J. S. C. P. P. Co." 

In pursuance of this order the minerai rights in the land in ques- 
tion were sold to J. K. Barton and B. F. Bigelow by William G. Eeed 
and Willie E. Eeed, and by said Harris as guardian ad litem for said 
minors, and a bond for title was thereupon given by the rendors to 
the vendees. > 

After the purchase of the minerai rights in said land by J. K. Bar- 
ton and B. F. Bigelow in 1887, the said Barton and Bigelow sold an 
interest in the minerai rights in the land to S. E. Noble, Frank Fitch, 
and L. S. Colyar, the lands being subsequently conveyed by said par- 
ties to the Georgia & Alabama Consolidated Mining Company; and 
this Company in the year 1890 sold the same to the Augusta Mining 
& Investment Company. After the minerai rights in question had 
been conveyed to the Augusta Mining & Investment Company there was 
some dissatisfaction on the part of that company with the légal pro- 
ceedings for the sale of the same in 1887, and because since the sale 
two other children had been born to said William G. Eeed and his 
wife, Willie E. Eeed, a bill was flled by the Augusta Mining & Invest- 
ment Company and their vendors against said William G. Eeed and 
his wife, Willie E. Eeed, and ail their children in esse, and Charles 
H. Harris, guardian ad litem for said minor children, for the purpose 
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of having the légal proceedings above referred to, and tlie sale whîcli 
had been made thereunder, confirmed, the bill being flled to tbe Feb- 
ruary term, 1891, of Polk superior court, in which pétition or bill the 
former légal proceedings were set ont in fuU, and in which suit it was 
averred that the property, in so far as the minerai rights were con- 
cerned, had been sold for $13,500, in pursuance of the decree passed 
in said case. It was further set out in the bill that, since said légal 
proceedings in 1887 were had, two more children had been born to 
said William G. and Willie E. Eeed, to wit, Estelle Jones Keed and 
Charles Harris Reed, and asked that Charles H. Harris, guardian ad 
litem for the other minor children, might also be appointed by the 
court guardian ad litem for said two minors, which appointment was 
made; and said Harris accepted the trust and answered the bill, ad- 
mitting ail the facts as therein alleged, and asking in behalf of said 
minors that the sale be confirmed and ratifled, and also asking that 
the surface rights as prayed for be also sold, and the proceeds used 
for the support, maintenance, and éducation of said minors. W. G. 
and Willie E. Reed joined in said answer, admitting the facts as set 
forth in the bill, and asked that the sale theretofore made be con- 
firmed in ail respects, and that the surface rights be also conveyed. 
AU parties défendant to the bill were personally served, and consent- 
ed in writing that the case be heard at the first term, and thereupon 
the case was heard at the first term, to wit, the February term, 1891, 
and submitted to a jury by the Honorable Thomas W. Milner, judge 
of the superior court of the Cherokee circuit, presiding. Upon hear- 
ing the case the jury fouud the foUowing verdict: 

"Upon hearlng the pleadlngs In thls case read, and the testlmony of wit- 
nesses duly swom and examined before as, we, Ihe jury, find and decree for 
the plaintifC as follows: The allégations set ont In the pétitions and answers 
are true. That the sale of said property sought to be confirmed, to wit, ail 
the interest of William Q. Reed, Willie E. Reed, his wife, and ail their 
children, in and to ail the minerai and iron ore on and in lots of laud num- 
bers 586, 587, 639, 638, and half of lots 659 and 658, and ten acres of lot 
657, being that part of 659, 658, and 657 west ot a line commenciug at a 
point in the center of the bouridary line of 659, and running north of the 
Carden estate, in Second district and fourth section Pollî Co., Ga., and is 
absolutely necessary for the support, éducation, maintenance, and best inter- 
est of ail said children, and that the purchase priée thereof, to wit, the sum 
of twelve thousand dollars ($12,000), was full, adéquate, and sufflcient there- 
for. We further flnd and decree that it was the intent of the proceedings and 
sale sought to be conJirmed that such proceedings and sale should convey ail 
of the minerai and iron-ore interest of said William G. Eeed and Willie B. 
Reed, and of their children then in being, in and to said property, and should 
convey and forever bar ail such interest in said property, and ail such interest 
in said property of children thereàfter to be born to the said William G. and 
Willie B. Reed, We further find and decree that the said proceedings and 
sale be, and the same are hereby, ratiâed and conlirmed, and that the same 
did convey ail of the said interest of said William G. and Willie E. Keed, his 
wife, and of their children then in being, in and to ail of said property, and 
does convey and forever bar ail such interest in said property of children 
thereàfter to be born to the said William G. and Willie B. Reed. We further 
find that, since the commencement of said proceedings herein sought to be 
confirmed, two children, viz. Harris and Estelle Reed, hâve been born to the 
said William G. and Willie B. Reed, and that in the course of nature other 
children may be born to them, and that in view of this faet and possibility, 
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and for the protection of ail the children of sald William G. and Willle E. 
Reed now In being and those that may hereafter be born, except Mary J. 
Braelsford, -wtom we flnd bas been fully settled with for her interest in said 
property, we decree tbat the terms of payment of the balance of said pur- 
cliase money yet remaln unpaid, to wit, the sum of eight thousand tbree lîun- 
dred and flfty dollars ($8,350), be modified and become and be as foUows: 
That ont of said unpaid purehase money the sum of six hundred dollars ($300) 
be paid to eaeh of said children, except Mary J. Braelsford, who shall reach 
his or her majority, on reaching such majority, before the said Willie E. 
reaches the âge of fifty years, or before the death of said William G. Keed 
and Willie E. Reed; ail of said purehase money remalning unpaid at such âge 
of Willie B. Reed, or death of William G. Reed and Willie E. Reed, to become 
then due and payable; ail unpaid interest on ail such purehase price remaining 
Tinpaid to be paid semiannually from the date of the original sale, at the rate 
of 8% per annum, to Charles H. Harris, as guardian ad litem for said chil- 
dren. We further find and decree that the administration of his trust of the 
saîd Charles H. Harris as guardian ad lltem under his original appolntment 
be, and the same is hereby, approved and conflrmed. We further flnd and de- 
cree that a new bond for title and notes In keeping wlth the terms of this de- 
cree be executed and delivered; the bond being delivered to the purchasers by 
the saîd William G. and Willie E. Reed, and Charles H. Harris, guardian ad 
litem as aforesaid; the notes to be delivered to Charles H. Harris, guardian 
ad litem, and to be guarantied by the new purchaser, the Augusta Mining & 
Investment Company. And we further flnd and decree that the purchasers 
of said property are paid upon such purehase price the sum of three thou- 
sand six hundred and flfty dollars, of whlch amount the sum of two thousand 
dollars was applied In payment of the Interest in said property of said Mary 
J. Braelsford, and the balance of such amount was properly applied to the 
care, support, and maintenance and éducation of the minor children of the 
said William G. and Willie E. Reed. And we further flnd and decree that the 
interest on ail amounts of the purehase price remaining unpaid until the same 
becomes payable In fuU under the terms of this decree will necessarily be 
required for the support, maintenance, and éducation of said minor children, 
and we further decree that such Interest shall be paid to such guardian ad 
litem for such purpose. And we further find and decree that said Mary J, 
Braelsford bas no further interest in said minerai and iron ore property, oi 
the fee of the lands, but that her interest in said iron ore and said fee as re 
mainder-man has passed to the purchasers at the original sale and their as 
signs. And we further find that it is expédient for the best interests of .')U 
the benefielaries of said deed that the remainder of the interest now held by 
said benefielaries In and to the fee and surface of lots and parts of lots and 
land heretofore described in said decree be sold by C. H. Harris, guardian ad 
litem, and that he exécute bond for titles thereto if he can flnd a purchaser 
therefor upon the following terms, to wit: Said interest (it being the surface 
Interest in the property to which Bigelow and Barton now hold bond for title 
to the minerai interest therein) is to be sold for a sum of not less than three 
thousand dollars, of which sum two thousand dollars is to be paid in cash to 
said guardian ad litem, and the balance to be closed in one note, due on same 
date as the date of maturity of deferred and final paymonts of the minerai 
interest in said property; interest to be paid semiannually in the same man- 
ner and for the same purpose as the Interest on the notes for the minerai in- 
terest Is paid. We further flnd that the interest of William G. Reed and 
Willie E. Reed in said three thousand dollars amounts to the sum of two 
thousand dollars cash for their life estate, and we direct that the two thou- 
sand dollars cash so paid on said purehase price be turned over to them in 
estinguishment of said claim, and that upon payment of the same they exé- 
cute a deed therefor and dellver possession to the purchaser. We further find 
that the remainder of said purehase price be paid to said guardian ad litem, 
to be applied to the same uses and purposes for which the fund arising from 
the sale of said minerai interest is held. We further find and decree that the 
costs of this proceeding be paid by the petitlooers. 

"A. G. Bullock, Foreman." 
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Uppn which judgment was entered in the following language: 
"Wliereupon it Is ordered, considered, adjudged and decreed by the court 
accordingly. Marcli 25, 1891. 

"Thomas W. Milner, J. S. O. C. 0. Preslding." 

Two of the parties to the présent proceeding (Estelle Jones Reed 
and Charles Harris Reed) were parties to said proceeding in 1891 in 
Polk superior court, and were duly served personally, and were repre- 
sented by Charles H. Harris, guardian ad litem. The third petitioner 
in the présent proceeding (George Asper Reed) was born subséquent 
to said proceedings. 

It further appears in this case that after the sale referred to, in 
1891, the Augusta Mining & Investment Company expended a large 
amount of money in the development of the mining property, in build- 
ing furnaces and other trade fixtures, amounting to f20,000, and, in 
addition to this outlay, paid, as a part of the purchase price of the 
land and minerai rights, the sum of |10,000 in principal and interest. 
In 1892 the Augusta Mining & Investment Company was placed in 
the hands of a receiver by the United States circuit court for the 
Northern district of Georgia, on a bill filed by J. W. Reinhart and 
others against said mining company, and under a decree of said court 
ail of the properties of the mining company were sold on Febru- 
ary 21, 1898, and were bought by J. W. Reinhart for the sum 
of |65,0O0; the properties so bought being located in Georgia, Ala- 
bama, and Virginia, and the property now in controversy, known as 
the "Reed Ore Property," being included in said lands. But the pur- 
chase of Reinhart, in so far as the Reed ore property was concerned, 
was made subject to the balance of the purchase money represented 
by the notes for $8,350 and f 1,000 made to Charles H. Harris, guard- 
ian ad litem, as aforesaid. The sale of said property to Reinhart was 
duly confirmed by the court, and Reinhart subsequently sold the same, 
so far as to embrace the property in controversy, to the Alabama & 
Georgia Iron Company. On November 8, 1899, Reinhart paid to 
Charles H. Harris, guardian ad litem for the miner children, and 
William G. and Willie E. Reed, the full balance due on account of the 
purchase of said property, as represented by the notes outstanding, to 
wit, the sum of |7,1 67.26, and took from said Harris, guardian, a deed 
to the interest of said minors, as directed by the decree of tlïe superior 
court of Polk county of March 25, 1891, and thereupon executed his 
deed to the Alabama & Georgia Iron Company. 

The main purpose of the bill in the présent case is to enjoin waste. 
The court first ordered that an injunction issue unless a bond for 
$50,000 be given, which was subsequently modifled to f 10,000. The 
answer dénies the right to any relief whatever, claiming that the Ala- 
bama & Georgia Iron Company has an absolute and fee-simple title to 
this land by virtue of the proceedings above recited. 

We must consider the effect of the proceeding in 1887, as well as of 
the action had under the bill filed in 1891. The first proceeding, in 
1887, being subséquent to the act of 1876 (Acts Ga. 1876, p. 103; Civ. 
Code Ga. § 4987), is conceded to hâve been invalid for the purpose of 
conveying the rights of the minors to the minerai interest in thèse 
lands. Nothing is shown, however, in the présent case to contradict 
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what appeared in that proceeding, namely, that a sale of thèse min- 
erai inteiests was necessarj for the support and éducation of the 
minors, and that the proceeding was instituted in good faith and fair- 
ly conducted. The proceeding in 1891, as has been stated, was a reg- 
ular bill in equity, flled in Polk superior court, which was heard at the 
first term, by consent, by the chancellor and a jury. The argument 
in this case has been directed to the sufflciency of that proceeding, 
and as to its effect in regard to conflrming the title to this land 
in the défendants. 

It is contended for the complainants that there was no power 
either inhérent or statutory, in a court of equity to authorize the 
sale of the légal estate of minor remainder-men in land; and espe- 
cially, they say, is this true of the unborn remainder-man. There 
has been considérable discussion of this question in the décisions by 
the suprême court of the state, though but a few cases, if any, really 
are precisely in point. Leaving aside for the moment the question 
of any particular rights of the unborn remainder-man, référence to 
a few of the décisions of the suprême court will be sufflcient to show 
the conclusion I hâve reached. 

In Milledge v. Bryan, 49 Gra. 397, Judge Trippe, in the course of 
the opinion, for the court, said this, which bears somewhat on the 
principal question involved hère: 

"The only authority that could be clalmed for the power exerelsed by the 
judge was the art of 20th Febniary, 1854. Prier to that act it was held, in 
Arrington v. Oherry, 10 Ga. 429, that a judge at ehambers had no power to 
order the sale of trust property; that chancery Jurisdiction was conferred upon 
the superior courts and not upon the judges therecf. It was never claimed 
In any case that the judge at ehambers had power to order the sale of the 
légal estate of minors or of any other person. There was another mode 
specially pointed out by iaw to elïect the sale of the property of minor chil- 
dren or of other wards, such as lunatics, etc. The gênerai rule was by appli- 
cation to the court of ordinary." 

Then the judge uses this signiflcant language: 

"Whenever jurisdiction was exercised by a chancery court for that purpose 
before the act of 1854, it was upon a regular proceeding in equity, and upon 
spécial cause shown." 

In Eogers v. Pace, 75 Ga. 436, Judge Blandford, delivering the 
opinion of the court, says: 

"The judges of the superior courts of this state can do no act In vacation, 
nor grant any decree, except the same be authorized by statute. A judge of 
the superior court may in term or vacation, remove or appoint trustées. Code 
1895, § 3164. He may also authorize the sale of the corpus of a trust estate 
m vacation. Code 1895, § 3172. But It Is the corpus of a trust estate which 
he may direct to be sold In vacation or in ehambers. Then, in the présent 
case, under the deed of Griffln to Mrs. Pace and her cbildren, the only trust 
estate created was the life estate of Mrs. Pace. This was to be held by 
Griffin In trust for the use and beneflt of Mrs. Pace during her life, but at 
her death the title to the property vested absolutely in her ehildren, who took 
a vested remainder in this land. There is no trust connected with their in- 
terest in the land; hence the chancellor had no jurisdiction, at ehambers in 
vacation, to direct the sale of the land by the trustée, so as to devest their 
title." 

The signiflcance to be attached to the above quotation from Judge 
Blandford's opinion is the stress which seems to be laid ail through 
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it on the fact that no such power existed in the judge "at cHambera 
in vacation." The inference seems clearly to be from the judges' con- 
tinued use of this expression that tLey believed that such power did 
exist in the superior court, sitting as a court of equity, on regular 
proceedings in term time. 

Without considering several other cases wMch might be referreij' 
to and discussed in this connection, I corne to the last case on the 
subject, so far as I am aware, by the suprême court of the state, — 
tlie case of Richards v. Eailway Co., 106 Ga. 614, 33 S. E. 193, 45 
L. R. A. 712. In this case there is such an elaborate discussion of 
this question in the opinion of the court by Judge Lewis, and in a 
dissenting opinion by Judge Simmons, and so complète a review of 
ail the preceding décisions, that référence to any other case would 
be superfluous. In that case the majority of the court (flve mem- 
bers) held tbat a court of equity bas inhérent jurisdiction to deal 
with, and to order a sale for reinrestment of, the légal estate of 
minors in real estate. There were other reasons, it is true, for sup- 
porting the conclusion reached in that particular case, but the ma- 
jority opinion clearly sustains the right in a court of equity of the 
power mentioned. The fifth headnote (a) says this: 

"In the absence ot any législative provision to the contrary, It woulcl seem 
that equity has inhérent jurisdiction to order a sale of the légal estate of 
minors for reinvestment, whenever to the minors' interest" 

The headnote then continues: 

"Be this as it may, the présent case is distingulshable from one where the 
sole purpose is to sell such an estate for reinvestment," etc. 

But the opinion of the court on this précise question îs evidently 
embodied in the first part of the headnote, as will be seen from an 
examination of the extended opinion by Judge Lewis. This opinion, 
as I hâve stated, reviews very fully probably most of the preceding 
décisions of the court which would throw any light on this question. 
In the body of the opinion, after reviewing the autborities, the 
court, on this branch of the case, concludes: 

"We call attention to the above authorities as a tew of those In this conntry 
that do not recognlze the gênerai doctrine in England; and while there is con- 
sidérable conflict, as above indieated, between those and the décisions of 
other courts, we thinli the décisions recognizing this gênerai Inhérent power 
in a court of equity rest upon the sounder reason and the wiser policy." 

The inhérent power referred to, as shown by the context, is tbe 
power to deal with, and order the sale for reinvestment of, the légal 
estate of minors in realty. It would be unfair not to state that 
afterwards, in the opinion, tbe court uses this language: 

"We do not mean to say, therefore, that there was in equity or In the 
judge of a superior court, of this state any Inhérent Jurisdiction simply to sell 
the légal estate of a minor for tbe purpose of reinvestment, prlor to the act 
of 1889, provided the application urged no équitable reason for the sale, and 
attempted to accomplish no more than what the court of ordinary clearly had 
jurisdiction over." 

The act of 1889 referred to is now embodied in sections 2545 and 
2546 of the Civil Code of G-eorgia. It proYides that after certain 
prerequisites hâve been complied with. "bv order, in term or vacar 
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tion, of the judge of the superior court of the county of the guard- 
ian's appoiutment, any guardian may sell the whale or any part of 
tke estate of their wards, for reinvestment, upon such tenns and at 
such time and place as said judge may order." It may be remarked 
iiere that I do not treat this act of 1889 as having any efEect upon the 
question now before the court. It is proper, however, to consider 
the quotation last gÎTcn from the opinion in the Richards Case. 
The case with which the court in that décision was dealing was a 
proceeding prior to the passage of the act of 1889, which clianged 
the authority to sell the estate of minors for reinvestment from the 
court of ordinary to the superior court. But, if we assume that the 
court would hâve held that some équitable reasons must hâve existed 
to Justify resort to a court of equity for a formai decree on a bill duly 
filed and served, it is not difQcult to find such reasons in this case. 
By the proceeding in 18S7, which has been referred to, it had been 
attempted to pass the title to the minerai interest in this property 
to Barton and Bigelow, and it had gone into the hands of their suc- 
cessors in title, and the mining company had full possession and 
control of the property and were operating the same. They had 
made payments on their purchase of the minerai interest, which had 
gone to the support and maintenance of thèse minors. Admitting 
that what was done in 1887 was absolutely void, it was carried 
through, as I hâve before stated, in good faith by ail parties at in- 
terest, and certain conditions had arisen with which it was necessary 
at that time to deal. The then owners of the property flled their 
bill, reciting the former proceeding, for the purpose of having it 
conflrmed. Mr. and Mrs. Reed and the guardian ad litem, recog- 
nizing the entire good faith of the first proceeding, filed their answer 
agreeing to the confirmation of the sale, and asked that the surface 
right be sold, also, making, together with the minerai right, the 
entire fee in the property. It seems to me that a case was made by 
the bill and answer, and by the then situation, which absolutely re- 
quired the interposition of a court of equity. If it is necessary that 
there should exist équitable reasons, and that the mère necessity 
for sale and reinvestment is not sufBcient to give a court of equity 
jurisdiction, the situation of the parties and of the property at the 
time the bill of 1891 was filed in this case cornes fully up to any rea- 
sonable requirement in that respect. It is urged that there can be no 
such thing as the confirmation of that which is absolutely void, and 
that, the proceeding in 1887 being wholly invalid and 'ineffective, 
the proceeding in 1891 could not breathe life and vitality into it. 
Even if we consider what was done in 1887 a mère agreement to sell, 
and an advance of certain money for the benefit of thèse minors for 
their maintenance and éducation, and possession acquired in good 
faith by the parties with whom the agreement to sell was made, it 
would seem to make a satisfactory case on which to corne into a court 
of equity and ask that everybody at interest in esse be served, and, if 
the court should deem it advantageous for the interests of the minors, 
that a decree be rendered conflrmiug the agreement to sell, and pro- 
viding for the reinvestment for the benefit of the minors of such 
proper proportion of the proceeds of sale as the minors were entitled 
lOT F.— 38 
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to. In this case, in 1891, ail the cMldren then in being were served, 
and the guardian ad litem appointed in 1887 was reappointed to 
represent the children bom after 1887. The bill was answered by 
the father and mother and by the guardian ad litem, a jury was im- 
paneled, and a verdict rendered covering ajid disposing of the 
whole matter, The verdict, which I hâve given in full, seems to 
make a just and équitable provision for thèse minors. A decree was 
then entered by the court in accordance with the verdict. Wbere 
rights are vested under a decree of this sort, the courts will be slow 
to interfère, and will only interfère where a clear case is made. In 
Richards v. Eailway Co., supra, it is said: 

"Equity is always loath to interfère wltli such rights, and courts 'liave gone 
far to protect such purchasers, even when they held under doubtful or Ir- 
regular sales, or defective or Incorrect judgments of courts havlng jurisdiction 
of the subject-matter.' Sharp v. Findley, 71 Ga. 667, 658; Schley v. Brown, 
70 Ga. 64; McGowan v. Lufburrow, 82 Ga. 534, 9 S. E. 427," 

T have no question whatever that the decree of 1891 is good, and 
binds the children in esse at the time it was rendered. As to George 
Asper Eeed, the child then unborn, who is made a party to this pro- 
ceeding, there is some difflculty, but even in that respect I think the 
decree is good. It will be seen from the verdict that it is recited 
therein "that in the course of nature other children may be born to 
them, and that in view of this fact and possibility, and for the pro- 
tection of ail the children of said William G. and Willie E. Reed now 
in being, and those that may be hereafter bom," etc. Full provision 
is then made for the beneflt of any child that may be born there- 
after. It is earnestly urged by coimsel for the complainants in this 
case that the court could not by its decree control or dispose of the 
interest of unborn remainder-men in this property. In Bofil v. Fish- 
ec, 3 Eich. Eq. 1, in the opinion of the court, by Dargan, Ch., a similar 
question is discussed in the following language: 

"The appeal brlngs up a great and Important question whIch was dis- 
cussed, but which was left undeelded In the case of Van Lew v. Parr, 2 RIch. 
Eq. 321. It is a matter of great surprise that a matter llke this, constantly 
arising or likely to arise eut of the dally transactions In the court of equity, 
should have been so long deferred. If, under the circumstances of this case, 
an order for sale in chancery should be insufflcient to confer a valid tltle 
upon the purchaser, I apprehend the tltle to an Inconceivahle amount of prop- 
erty in South Carolina would be put in péril. And were there stronger rea- 
sons than do actually exist, to doubt the autbority of this jurisdiction in the 
particular mentloned, the court would hesltate long before it would announce 
a judgment which would shake perhaps one-fourth of the titles In the state. 
The difflculty, if any exista, does not lie In the first branch of the appeal, 
which relates to the right of the court to sell the contingent Interest of Mary 
J. Bofll, who is an infant child of Paul Bofll, and a party défendant, by guard- 
ian ad litem, to the bill. The right of the court to sell either the vested or 
contingent estâtes of infants, who can be and are properly made parties be- 
fore it, cauEot at this day be questioned. But the question Is whether the 
court has the power, by Its decree, to allenate the contingent titles of unborn 
remainder-men, who, from the nature of things, cannot be made parties or be 
represented in the proceedlngs before the court, or to allenate the contingent 
titles of persons who, though In esse, are résident In other States or In foreign 
lands, whose résidences and even whose names are unknown. To say that 
the court could not, under circumstances like thèse, convey away the fee, 
would be to assert a doctrine that would render conditional limitations and 
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contingent remainders an intolérable evil to a growing and prosperous com- 
munitj'. Thus to shackle estâtes without the po-wer of relief unless evei-y 
person having a contingent and possible interest could be brougbt before the 
court as a party complaluant or défendant, according to tbe usual forma and 
ordinary practice of tbe court, would be to sacrifice the rights and interests 
of tbe présent génération to tbose of posterity, and of citizens to allens. If 
the whole property of the country were thus situated, it 5s obylous that ail 
improvement and advance Trould be completely checked. And thls cbeck 
upon progress and improvement would be in direct proportion to the extent 
to whicb this state of things exists. The case before tbe court is an apt illus- 
tration. Hère are valuable and unimproved lots in a tbriving and prosperous 
town, whicb tbe life tenant cannot, with a due regard to bis interest, improve, 
and the remainder-men cannot because tbeir rights are contingent and may 
never vest. Hère, also, is a suffering family who may obtain relief by tbe 
action of the court. And tbey are the flrst objects of tbe testator's bounty. 
Is there no power in the state by which the titles of estâtes may be unfet- 
tered from the contingent claims of unborn remainder-men, and tbeir rights 
net extinguisbed, but transferred from the property itself to a fund arising 
from tbe sale of the property? I think tbere should be. I think there is." 

But I think that the décisions of the suprême court of the United 
States support the view that there may be, in a proper case, a decree 
for the sale and reinvestment of the interests of unborn remainder- 
men, if provision be made for protecting their rights as to the pro- 
ceeds of sale. Especially is this true where a class of children are 
being dealt with, some in esse, and a possibility of others coming into 
being. In Knotts v. Stearns, 91 U. S. 638, 23 L. Ed. 252, while the 
case decided depended somewhat upon a statute of the state of Vir- 
ginia, I think the gênerai views of the court are important in this con- 
nection. In the opinion by Mr. Justice Field it is said: 

"The posthumous child dld not possess, untll born, any estate In the real 
property of which bis father died seised whicb could afflect the power of the 
court to co-nvey the property into a Personal fund, if tbe Interest of the chil- 
dren then In being, or the enjoyment of the dower right of the widow, re- 
qulred such conversion. Whatever estate devolved upon bim at his birth was 
an estate in the property in its then condition. That property had then 
ceased to be realty. It had become by tbe sale converted into personalty. 
Ail that was then requlred for the protection of bis Interest In It was the ap- 
polntment of a guardian to take possession of his proportion, and such a pro- 
ceedlng was had. A guardian was appointed, and upon a supplemental bill 
the original decree was so far modified as to provide for the child having an 
equal Interest in the fund obtalned with the other children." 

In McArthur v. Scott, 113 U. S. 340, 5 Sup. Ct. 652, 28 L. Ed. 1015, 
it appeared that the effect of a former decree construing the will of 
a grandfather had been to eut ofE his unborn grandchildren from any 
participation in his estate. In that case, in the opinion of the court, 
on page 391, 113 U. S., page 668, 5 Sup. Ct., and page 1031, 28 L. Ed., 
this language is used: 

"The gênerai rule in equity, in accordance with the fundamental principles 
of justice, is that ail persons interested in the object of a suit, and whose 
rights will be direetly affected by the decree, must be made parties to tbe 
suit. Exceptions to this rule bave been admltted, from considérations of ne- 
cessity or of paramount convenience, wben some of the persons interested are 
out of the jurlsdiction or not in being, or wben the persons interested are 
too numerous to be ail brought In. But in every case there mu.st be such 
parties before the court as to insure a fair trial of the issue in behalf of ail. 
The plaintlfCs in the présent case, being as yet imborn, could not, of course, 
hâve been made actual parties to the suit in which the decree setting aside 
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the •wiïl of thelr grandfather was rendered; and the question remalnîng to be 
considered Is whether there was such a virtual représentation of their inter- 
ests that they are bound by the decree. Tliis question eanuot be satistac- 
torily or intelligibly treated witbout first recapitulating tbe tacts." 

The court then proceeds to give the facts, and concludes that the 
unborn children in that case were not bound by the decree which was 
the subject of attack. That the court distinguished the case before it 
from one where the pnrpose of the proceeding was simply to bring 
about a change of investment for unborn remainder-meu will be showu 
by the following quotation from the opinion: 

"The cases In courts of gênerai chaneery jurisdiction, cited In behalf of the 
défendants, are clearly distinguishable from the case before va, and naturally 
range themselves in several classes. Some of them were mère changes of 
Investment, leaving undiminished the interests of ail parties in the property 
In its new form. Such were Sohier v. Williams, 1 Curt. 479, Fed. Cas. No. 
13,159; Faulkner v. Davis, 18 Grat. G51; and Knotts v. Stearns, 91 V. S. 638, 
23 L. Ed. 252. To the same class belong suits of partition, which are either 
for a division in severalty of the lands before held in common, or else for a 
sale of the whole land, and a division or investment of the proceeds for the 
benefit of those who but for the sale would hâve had Interests in the land. 
In the case of a strict partition, by division of the land itself, it is sufflcient 
to make the présent owner, or. In some cases, the tenant for life, of each 
share, a party, because the interest of those who come after him is not other- 
wise afCected than by being changed from an estate in common to an estate 
In severalty. Wllls v. Slade, 6 Ves. 498; Gaskell v. Gaskell, 6 Sim. 643; Clem- 
ens V. Clemens,.37 N. Y. 59; Oalv. Parties, 60, 259." 

In Georgia, so far as I am aware, there is no statute controlling this 
question, and there are no décisions of the suprême court décisive up- 
on this particular point. The cases of Dean v. Cotton-Press Co., 64 
Ga. 670; Ansley v. Pace, 68 Ga. 402; Schley v. Brown, 70 Ga. 64; and 
Brown v. Brown, 97 Ga. 531, 25 S. C. 353, 33 L. E. A. 816,— are ail 
interesting. In this last case of Brown t. Brown, the conclusion of 
the headnote by the court is as follows: 

"If such a proceeding was maintainable at ail for the purpose stated, the 
grandchildren of the maker in life at the time it was flled were indispensable 
parties. The question as to how far a decree therein, even with such grand- 
children before the court, would bind unborn grandchildren, Is not now before 
this court for détermination." 

I think it may be conceded that the law is not thoroughly settled 
in Georgia on this question. My own opinion is that where, as in 
this case, a considérable number of miner children in being are in 
need of funds for their maintenance and éducation, and they bave a 
remainder interest in unproductive property, a court of equity has the 
inhérent power, having before it the parties holding the life estate, 
the minor remainder-men in esse, with a guardian ad litem, and on a 
proper and satisfactory showing, to render a decree for the sale of the 
unproductive property, and reinvestment of the proceeds so as to pro- 
duce an income for the children, and that such decree will bind chil- 
dren afterwards born, provided the decree has made proper provision 
for the investment and protection of their interest. In the equity 
proceeding in 1891 this then unborn child was properly and fully rep- 
resented by the class of which his subséquent birth made him a mem- 
ber. There was such a virtual représentation of his interest that he 
is bound by the decree. Me Arthur v. Scott, supra. In this case the 
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judge of the superior court treated the minora as wards in chancery, 
and carefully guarded the interests of those in being, as well as of any 
that might be thereafter born. 

The facts from whicli thèse conclusions are derived being clearly 
apparent from the bill and answer, it follows that complainants are 
not entitled to any relief, and that the bill shoiild be dismissed. A 
decree may be taken accordingly. 
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BELDBN V. MIDWAY CO. 

(Circuit Court of Appeals, Eighth Circuit March 28, 1901.) 

Nos. 1,434, 1,433. 

L Land Depautmbkt of the United States— Judicial Power and Its 
Epfect. 

The land department of the United States Is a quasi judicial tribunal, 
Invested with authorlty to hear and détermine claims to the public lands 
subject to its disposition, and its décisions of the issues presented at such 
hearings, and its patents Issued thereon, are impervious to collatéral at- 
tack. 

8, Patents and Décisions of Land Department— How Directly Assailed. 
But a patent or décision of the land department Is not impregnable to 
direct attack. The légal title derived from It may be charged with a 
trust for the benefit of the party lawfuUy entitled to it either on the 
ground (1) that, upon the facts found, conceded, or established without 
dispute at the final hearing before the department, its offlcers fell into a 
clear error In the construction of the law applicalile to the case which 
caused them to issue the patent to the wrong party, or for the reason (2) 
that through fraud or gross mistake they fell into a misapprehension of 
the facts proved before them which had the like effect. 

8. Land Department's Finding of Fact— How Assailed. 

One who would attack a patent or décision of the department for a 
mistake of fact, however, must plead and prove the évidence before the 
department from which the mistake resulted, the particular mistake that 
was made, the way in which it occurred, and the fact that, if it had not 
been made, the décision would hâve been otherwise, and the patent 
would not hâve issued to the patentée, before any court can enter upon 
the considération of the original issue of fact determined by the depart- 
ment. 

4. Equitable Title not Dbvested by Subséquent Rules or Décisions of 
Department. 

The équitable title to land acquired by a lawful entry cannot be de- 
vested or afCected by subséquent décisions of the land department, or 
subséquent rules or modification of rules of practice therein. 

6. Entry of Public Land, Whbthbr Void or Valid, Withdraws It from 
Sale until Cancei,ed. 

The entry of public land under the laws of the United States, whether 
légal or illégal, segregates It from the public domain, appropriâtes it to 
private use, and withdraws it from subséquent entry or acquisition until 
the prior entry is officially canceled and removed. 

fi, EuLES OF Practice op Department may be Abbogated by Fokmal Rb- 
PBAL AND Publication Thereop Only, and not by Décisions Ignoring 
OR Violating Them in Particular Contests. 

Kules of practice of the land department formally established and pro- 
mulgated by authorlty of the secretary of the interior, can be repealed or 
abrogated by like formai action and publication only. Décisions or 
opinions of the secretary and the commissloner In contests between 
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claimants for spécifie tracts of land Ignorlng or vlolaOng rules neitlier re- 
peal nor modify them. 

7. Undkb THE Rôles of thb Dbpabtment. in 1889 Land in Contest was 

WlTHDHAWN FROM ACQUISITION OR BnTRY tJNTII, THB DbCISION OF THE 

Sbcektary or Commissionbk Avoidikg thb Prioe Entry was Officially 

COMMUNICATED TO THB LOCAL LaND OFFICERS. 

ïhe ruie of practice of the land department that after the local land 
officers made their reports to the commissioner of a contest over an entry 
of land they should "thereafter take no further action affiecting the dis- 
posai of the land in contest until instructed by the commissioner" was 
in force in 1889, and it prohibited the acquisition of any légal or équitable 
right to the land through the local land officers during the time between 
the date of a décision or judgment of the secretary or commissioner can- 
eeling the prior entry and the receipt by the local land officers of officiai 
notice of that judgment as well as during the time between the making 
of the original reports of the contest and the date of the décision. 

8. Facts of this Case akd Ruling. 

On February 18, 1889, the secretary of the interior decided that a prior 
entry of a certain tract of land was void, and that the land was open to 
disposai under the land laws. This décision was communicated to the 
local land officers on February 22, 1889. On February 19, 1889, A. made 
an application to the local officers to enter the land. B. was the first ap- 
plicant to enter it after the local officers received officiai notice of the 
décision canceling the prior entry. The secretary decided that A. ac- 
quired the superior rIght to the land, and issued a patent in accordance 
with this conclusion, fieîd!, this décision was a clear error of law, and 
B., the first applicant after the local officers were offlclally notified of the 
décision, was entltled to a decree charging the tltle under the patent 
with a trust for hls benefit. 

9. One Who Conducts Litiqation in Another's Namb is Ebtopped bt the 

Judgment Thbrein. 

A party who Institutes and conducts a litlgatlon In another's name is 
as conclusively estopped by the décision and judgment thereln from 
again litigatlng the same issues with hls adversary as Is the party in 
whose name he earries on the contest. 

10. EsTOPPEL OF Judgment — Extbnt. 

In an action between the same parties or those In prlvlty with them 
upon the same claim or demand, a décision upon the merits is conclusive 
not only as to every matter offered, but as to every admissible matter 
which mlght hâve been offered, to sustain or defeat the claim or demand. 
But in a case in which the second litlgatlon is upon a différent claim or 
demand the prior judgment is an estoppel as to those matters in Issue or 
points in controversy which were actually litlgated and decided, and upon 
which the finding or Judgment was based. 

IL Estoppel in Pais by Disclaimer of Title. 

As against an innocent purchaser of Porterfleld scrip, the government, 
and, a fortiori, a stranger, are estopped from clalming that the govern- 
ment is the owner, or that the land warrant is invalid, because a former 
owner twice teni^ered it to the United States in payment for a cash entry 
and patent of land, and the government twlce refused to accept it 

(Syllabus by the Court.) 

Appeals from the Circuit Court of the United States for the Dis- 
trict of Minnesota. 

Thèse appeals challenge decrees to the effect that the appellants hold their 
title to the N. W. % of the S. E. % of section 30, in township 63 N., of range 
11 W. of the fourth P. M., in the state of Minnesota, in trust for the appellees. 
The decree in the suit first named évidences the resuit of the trial of the 
issues tendered by the blU in equity which was sustained by this court in 
Iron Co. V. James, 32 C. G. A. 348, 89 Fed. 811. Subséquent to the commence- 
ment of that suit the Germania Iron Company conveyed its Interest in the 
land to the Midway Company, a corporation, and another suit was brought 
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by that company agalnst James Belden, who had succeeded to the Interest 
of some of the défendants in the earlier suit. The second suit rests upon the 
same basis as the flrst, and the only new Issue of any importance that it 
tenders is the bona fldes of Belden's purchase. The two suits were heard 
and deeided together below, and they wlU hereafter be treated as one In this 
court. 

This litigatlon is a contest between the Midway Company, the appellee, 
which claims an équitable title, and Houghton E. James, James Belden, and 
Charles W. Hillard, the appellants, who hold the légal tltle, to the land In 
dispute under a patent issued to William Craig on October 23, 1896. On 
February 18, 1889, this land was, and long had been, segregated from the 
public domain, and appropriated to private use by the previous location of 
SIoux half-breed scrip upon it. A contest had arisen over It between the lo- 
cator of the scrip and one who applled ta pre-empt the land, had been heard 
by the local land officers, and had, by proper appeals, been presented to the 
secretary of the interior for décision. On that day the secretary filed a dé- 
cision direeted to the commlssioner of the gênerai land office In which he 
held that the location of the scrip was invalid, that the attempted pre-emption 
was fraudulent and void, and that the judgment of the department was that 
the land in question was open to disposai under the public land laws of the 
United States applicable thereto. The local land officers at Duluth were flrst 
offieially informed of this décision on February 22, 1889, which was a hollday, 
and on the morning of February 23, 1889, before opening their office for busi- 
ness, the entry of this land wlth the Sioux scrip was flrst canceled on the 
bocks and plats of the local land office. They opened thelr office promptly at 
9 o'clock on the morning of that day. There was a large crowd of people be- 
sleging the office and waltlng to secure this 40 acres of land, and when the 
door was open Emil Hartmann in person and Warren N. Draper in the name 
of Charles P. Wheeler each applied to enter It with Porterfleld land warrants. 
The register and receiver found that Hartmann's application was flrst in 
time, and accepted and allowed his entry. The appellee has succeeded to the 
interest thus secured by Hartmann. After the décision of the secretary on 
February 18, 1889, and again on February 19, 1889, Houghton E. James ap- 
plied to the local land officers at Duluth to make a homestead entry of this 
land, and they rejected hIs application because the land was coTered by the 
prior entry wlth Sioux scrip. In this state of the case a contest arose be- 
tween Hartmann, Wheeler, and James for this land, and this contest was 
carried by appeals to the secretary of the Interior, who, on December 21, 
1894, deeided that the attempted homestead entry by James before the dé- 
cision of February 18, 1889, was offieially communicated to the local land 
officei-s, and before the entry with the Sioux scrip had been canceled on their 
books and plats was valid and effectuai, and entitled to priorlty over the 
entry of Hartmann. In pursuance of this décision Hartmann's entry was 
canceled, and James entered the land as a homestead on August 6, 1895. On 
September 23, 1895, pursuant to an agreement made between him and Warren 
X. Draper, an attorney at law, James relinquished hls claim to this land to 
the United States, and William Craig entered it with Porterfleld land warrant 
Xo. 75. Three days later Craig and his wlfe, at the suggestion of Draper, 
made a mining lease of the land for 60 years to Joseph H. Ohandler, an attor- 
ney at law. On the same day Craig and his wlfe conveyed an undivided half 
of the land to Houghton E. James. James received $6,500 and this deed for 
his relinquishment. On October 10, 1895, Ohandler assignçd the mining lease 
to the appellee C. W. Hillard. On February 5, 1896, Craig and hls wlfe con- 
veyed their remalning half of the land to James Belden for $12,000, subject to 
the mining lease; and on March 16, 1898, James gave to Belden an option to 
purchase his half of the land. In Its pleadlngs and at the hearing the ap- 
pellee insisted: (1) That the secretary. In hls décision of December 21, 1894, 
found that Hartmann was the flrst to apply to enter the land after the can- 
cellation on February 23, 1889, of the prier entry of It with the Sioux scrip; 
(2) that he falled to secure a patent to It for the sole reason that the secre- 
tary erroneously held the law to be that an application to enter land after 
a décision of the secretary that a prior entry Is invalid, and before that dé- 
cision ie communicated to the local land officers, and before the prior entry 
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is daneeled on the books of thelr office, Is superlor In right to the flrst entry 
after such cancellation; and (3) that the appellants were the privies of the 
parties to that décision, and were bound by It. The appellants contended 
that the secretary neyer found the fact that Hartmann was the flrst to apply 
to enter the lan'd after the cancellation of the prlor entry on the books and 
plats; that they were not parties or prlvles to that décision, but were bona 
flde purchasers under an Independent tltle without notice of Hartmann'» 
equities, and that the secretary fell into no error in hls décision of the ques- 
tion of law. The court below sustained the claims of the appellee, and en- 
tered decrees aecordingly. 

Frank B. Kellogg and James K Eedington, for appellants. 
Walter Ayers (P. H. Seymour, on the brief), for appellees. 

Before CALDWELL, SAJSTBOKN, and THAYEK, Circuit Judges. 

SANBORN, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

The land department of the United States is a quasi judicial tri- 
bunal, invested with authority to hear and détermine claims to the 
public lands subject to its disposition, and its décisions of the issues 
presented at such hearings are impervious to collatéral attack, and 
presumptively right. A patent to land of the disposition of which 
the department has jurisdiction is both the judgment of that tribunal 
and a conveyance of the légal title to the land. 9 Stat. 395, c. 108, 
§ 3; Rev. St. §§ 441, 453; U. S. v. Winona & St. P. R. Co., 67 Fed. 
948, 955, 15 0. 0. A. 96, 103, 32 V. S. App. 272, 2^. But the 
judgment and conveyance of the department do not conclude the 
rights of the claimants to the land. They rest on established prin- 
ciples of law and fixed rules of procédure, which condition their 
initiation and prosecution, the application of which to the facts of 
each case détermines its right décision; and, if the ofQcers of the 
land department are induced to issue a patent to the wrong party 
by an erroneous view of the law, or by a gross or fraudulent mistake 
of the facts, the rightful claimant is not remediless. He may avoid 
this décision, and charge the légal title derived from the patent 
which they issue with his équitable right to it on either of two 
grounds: (1) That upon the facts found, conceded, or established 
without dispute at the hearing before the department its ofScers 
fell into an error in the construction of the law applicable to the 
case which caused them to refuse to issue the patent to him, and to 
give it to another (Bogan v. Mortgage Co., 63 Fed. 192, 195, 11 C. C. 
A. 128, 130, 27 U. S. App. 346, 350; U. S. y. Winona & St. P. R. Co., 
67 Fed. 948, 958, 15 G. C. A. 96, 106, 32 U. S. App. 272, 288; U. S. 
V. Northern PacR. Co., 95 Fed. 864, 870, 37 C. G. A. 290, 296; Cun- 
ningham v. Ashley, 14 How. 377, 14 L. Ed. 462; Barnard's Heirs v. 
Ashley's Heirs, 18 How. 43, 15 L. Ed. 285; Garland v. Wynn, 20 
How. 6, 15 L. Ed. 801; Lytle t. Arkansas, 22 How. 193, 16 L. Ed. 306; 
Lindsey v. Hawes, 2 Black, 554, 562, 17 L. Ed. 265;. Johnson v. 
Towsley, 13 Wall. 72, 85, 20 L. Ed. 485; Moore v. Robbins, 96 U. S. 
530, 538, 24 L. Ed. 848; Bernier t. Bernier, 147 U. S. 242, 13 Sup. Ct. 
244, 37 L. Ed. 152); or (2) that through fraud or gross mistake they 
fell into a misapprehension of the facts proved before them, which 
had the like effect (Gonzales t. French, 164 U. S. 338, 342, 17 Sup. Ct. 
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102, 41 L. Ed. 458). If he would attack tlie patent on the latter 
ground, and avoid the department's flnding of facts, however, lie 
must allège and prove not only that there was a mistake in the flnd- 
ing, but the évidence before the department from which the mistake 
resulted, the particular mistake that was made, the way in which it 
occurred, and the fraud, if any, which induced it, before any court 
can enter upon the considération of any issue of fact determined by 
the offlcers of the department at the hearing. U. S. v. Northern Pac. 
R. Oc, 95 Fed. 864, 870, 882, 37 0. C. A. 290, 296, 308; U. S. v. 
Atkerton, 102 U. S. 372, 374, 26 L. Ed. 213; U. S. v. Budd, 144 U. S. 
154, 167, 168, 12 Sup. Ot. 575, 36 L. Ed. 384; U. S. y. Mackintosh, 85 
Fed. 333, 336, 29 C. C. A. 176, 179, 56 U. S. App. 483, 490; U. S. v. 
Throckmorton, 98 U. S. 61, 66, 68, 25 L. Ed. 93; Marquez v. Prisbie, 
101 U. S. 473, 476, 25 L. Ed. 800; Steel v. Kefining Co., 106 U. S. 
447, 451, 1 Sup. et. 389, 27 L. Ed. 226; French v. Fyan, 93 U. S. 169, 
172, 23 L. Ed. 812; Ehrhardt v. Hogaboom, 115 U. S. 67, 69, 5 Sup. 
et. 1157, 29 L. Ed. 346; Heath v. Wallace, 138 U. S. 573, 575, 11 
Sup. et. 380, 34 L. Ed. 1063; Barden v. Eailroad Co., 154 U. S. 288, 
14 Sup. et. 1030, 38 L. Ed. 992. The bill in the case before us is 
based on the flrst ground. The complainant alleged that the facts 
were, and that the secretary of the interior at the final hearing be- 
fore him on December 21, 1894, found them to be, that Hartmann 
was the flrst qualified applicant for the land after the prior entry 
of it with Sioux scrip was canceled on the books and plats at the 
local land ofQce at Duluth on February 23, 1889, and after the local 
land offlcers were oflftcially informed of the décision of the secretary 
of the interior of February 18, 1889, to the effect that the prior entry 
was void; that James' application to make a homestead entry of the 
land was made on February 19, 1889, three days before the local 
officers received ofiflcial notice of the décision, while the land was stiU 
covered by the prior entry, and four days before it was canceled 
by the local officers ; and that upon this state of facts he erroneously 
held the law to be that James acquired the superior right to the 
land in violation of an established rule, a settled practice, and a long 
Une of décisions of the land department that no rights to enter or to 
securethe entry of land covered by a prior entry can be acquired by 
Etrangers to the litigation at the local land office before the décision 
of the invalidity of the prior entry is officially communicated to the 
local land officers, and the prior entry is canceled on the books and 
plats in their office. The complainant also alleged that ail the 
parties who hâve claimed or do claim this land under James or 
Craig took their interest in it with notice of this décision and of the 
complainant's équitable title to the land. Upon the demurrer to this 
bill this court held that its allégations stated a strong and manifest 
equity in the complainant, which charged the légal title under the pat- 
ent with a trust in its favor, and entitled it to the relief it sought. 
Iron Co. V. James, 89 Fed. 811, 817, 818, 32 C. C. A. 348, 354, 355, 61 
TJ. S. App. 1, 10. Answers to the bill hâve since been interposed, 
the case has been heard on its merits, and the court below has found 
that the averments of the bill are sustained by the proof, and has 
granted decrees accordingly. 



602 107 FEDERAL REPORTER. 

The only question, therefore, which is left for considération is 
whether or net this finding is sustained by the évidence, and it cornes 
hère with the presumption of soundness and with the burden on the 
appellants to show its error. Mann v. Bank, 86 Fed. 51, 53, 29 O. 
G. A. 547, 549, 57 U. S. App. 634, 637; Tilghman v. Proctor, 125 
U. S. 136, 8 Snp. C?t. 894, 31 L. Ed. 664; Kimberly v. Arms, 129 
U. S. 513, 9 Sup. et. 355., 32 L. Ed. 764; Furrer v. Ferris, 145 U. S. 
132, 134, 12 Snp. Ct. 821, 36 L. Ed. 649; Warren v. Burt, 58 Fed. 101, 
106, 7 C. G. A. 105, 110, 12 U. S. App. 591, 600; Plow Co. t. Garson, 73 
Fed. 387, 388, 18 G. G. A. 606, 607, 36 U. S. App. 448, 456; Trust Co. 
V. McClure, 78 Fed. 209, 210, 24 G. C. A. 64, 65, 49 U. S. App. 43, 46; 
Exploration Go. v. Adams (G. G. A.) 104 Fed. 404, 408. They attack 
it on three grounds : (1) That there was no rule, practice, or line of 
décisions in the land department to the efEect that strangers to liti- 
gation therein could not acquire rights to land at the local land 
office after the décision of the secretary or land commissioner that 
a prior entry was void, and before its communication to the local 
land officers, and their cancellation of the entry on their books and 
plats; (2) that the secretary did not in his décision of December 21, 
1894, find that Hartmann was the first qualifled applicant to enter 
the 40 acres hère in controversy after the cancellation of the prior 
entry; and (3) that, if he did, the appellants are bona fide purchas- 
ers of the land under an independent title, and are not bound by 
the finding. Was there such a rule, practice, or line of décisions on 
February 23, 1889, when the rights of Hartmann, Wheeler, and 
James to this land, whaterer they were, became flxed and vested? 
Many questions hâve been argued and many décisions hâve been 
cited in tihe briefs of counsel which hâve little. if any, relevancy to 
this question; and, before discussing it, some of thèse will be briefly 
mentioned and their immateriality noticed. The rights of thèse 
parties vested on February 23, 1889. They were initiated under and 
conditioned by the laws of the land and tihe rules and practice of the 
department on that day, and no subséquent rules, décisions, or prac- 
tice could devest them of tlie property they then secured, or deprive 
them of their équitable or légal rights to the title to the land which 
they then acquired. Gornelius v. Kessel, 128 U. S. 456, 461, 9 Sup. 
a. 122, 32 L. Ed. 482; Shreve v. Gheesman, 69 Fed. 785, 792, 16 G. C. 
A. 413, 419, 32 U. S. App. 676, 689. For this reason the subséquent 
practice and décisions of the department, which hâve been carefuUy 
considered, will not be reviewed at length in this opinion, but will 
be hère laid aside with the remark that they are without légal effect 
upon the issues in this case, and their examination has proved futile 
and profltless. Much has been said and written to prove that the 
décision of the secretary of February 18, 1889, was a final judgment 
of the land department, and that it took efEect when rendered. The 
case in which that décision was made was a contest between Orilie 
Stram and Angus McDonald. Conceding, but not deciding, that the 
secretary's décision was a final judgment of the invalidity of their 
claims against the United States and against each other, the crucial 
question in this case still remains unanswered. That question is 
whether or not, under that décision, the prior entry of Orilie Stram 
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was removed from the land, and it was opened to acquisition by 
strangers to that contest, under the rules and practice of the départ- 
aient before the local land oiiicers canceled the entry, or were in- 
fomied of the décision. None of the parties to this litigation were 
parties to that contest, and the question is not the flnality of that 
judgment, but the time when after that décision, under the rules and 
practice of the department, the land became open to acquisition by 
strangers. For this reason the question of the flnality of that judg- 
ment is not material to the real issue in this case, and it will be hère 
dismissed with the note that, conceding its flnality, it was the judg- 
ment of an appellate tribunal; it was in the form of a letter directed 
to the officer from whose décision the appeal was taken; it closed 
with words whlch show beyond doubt that the secretary never in- 
tended that the land should be acquired by any one in violation of 
the rules or practice of the department; and by ail analogy such a 
décision of an appellate court bas no eiïect in the inferior tribunal, 
where rights and contests are initiated until it is received and acted 
upon by that tribunal. Iron Co. t. James, 89 Fed. 816, 32 C. C. A. 
35.3, 61 TJ. S. App. 9. The closing words of the letter to the com- 
missioner which embodied the décision were: 

"This disposes of ail the claims to the land, so far as dlsclosed by the rec- 
ord before me, and leaves the land In question open to disposai imder the 
public land laws of the United States applicable thereto, and such Is the judg- 
ment of this department. The papers in the case are herewith retumed." 

Turning now to the question at issue, the following propositions 
will be found to be established beyond controversy: The entry of the 
land by Stram with his half-breed scrip, whether valid or void, segre- 
gated it from the public domain, and appropriated it to private use, 
so that no légal entry of it could be made by James, or by any other 
applicant, before the local land oificers received notice of the décision 
of the secretary, and canceled it on their books and plats. Hartman 
V. Warren, 76 Fed. 157, 160, 22 C. C. A. 30, 33, 40 U. S. App. 245, 
250; Wilcox v. Jackson, 13 Pet 498, 513, 10 L. Ed. 264; Witherspoou 
V. Duncan, 4 Wall. 210, 218, 18 L. Ed. 839; Carroll v. SafEord, 3 How. 
441, 11 L. Ed. 671; Kailwav Co. v. Dunmever, 113 U. S. 629, 5 Sup. 
et. 566, 28 L. Ed. 1122; Railroad Co. v. Whitney, 132 U. S. 357, 10 
Sup. a. 112, 33 L. Ed. 363; Mcintyre v. Eoeschlaub (C. C.) 37 Fed. 
556; Railroad Co v. Forseth, 3 Land Dec. Dep. Int. 446, 447; Eail- 
road Oo. v. Leech, Id. 506; Hollants v. Sullivan, 5 Land Dec. Dep. Int. 
115, 118; In re Milne, 14 Land Dec. Dep. Int. 242. There was a raie, a 
practice, and a long line of décisions of the department in force in 
1889 to the eiïect that the register and receiver of the local land oflîce 
could neither allow an entry, receive an application, nor do any other 
a et affecting the disposition of land after an entry of it had been al- 
lowed, and while a contest over it was pending and undecided. 
Smith V. Oakes, 1 Land Dec. Dep. Int. 181; Hawker v. Fowlks, 2 
Land Dec. Dep. Int. 53; Hoyt v. Sullivan, Id. 283; In re Fritzsche, 3 
Land Dec, Dep. Int. 208; Keith v. Townsite of Grand Junction, Id. 
431 ; Gilbert v. Spearing, 4 Land Dec. Dep. Int. 403 ; Grove v. Crooks, 
7 Land Dec. Dep. Int. 140; In re Peterson, 8 Land Dec. Dep. Int. 121. 
Counsel for the appellants admit the soundness and force of thèse po- 
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aitions, and they also concède tliat after the décision of a pending con- 
test, and before receipt of officiai notice of it by the local land oÊSl- 
cers, the latter could not legally allow an entry of the land under the 
established rules and practice of the department. Their contention 
is, however, that the rule and practice of the department was that 
while, during the intérim between the décision above and its receipt 
below, the local officers could not lawf ully allow an entry, it was their 
légal duty to receive and hold ail applications to enter tendered to 
them until they received notice of the décision, and canceled the prior 
entry, and then to give préférence in the entry to the first application 
presented after the date of the décision, and before notice of it was 
communicated. In other words, their position is that, while the local 
olHcers had no authority to allow an entry, they had the power to 
allow an acquisition of the land between the date of the décision and 
their receipt of ofiScial information of it. Such a rule and practice, 
if it existed, was pernicious, and in the teeth of the policy and pro- 
visions of the land laws of the United States, for the reasons stated 
more at length in the opinion upon the demurrer in 32 C. C. A., at 
pages 350-352, 89 Fed., at pages 814, 815, a perusal of which hère is 
invoked. It was pernicious because it gare the préférence over the 
citizens of the vicinage to a sentinel stationed in the secretary's office 
at Washington, more than 1,000 miles away, and presented facile op- 
portunities for secret, mischievous, and scandalous machinations. It 
was inconsistent with the policy and terms of the land laws because 
it permitted the acquisition of land without record thereof, and made 
the right to acquire it dépendent not upon the state of the records in 
the local land oflEice, which were open to examination, and easy of 
access to the citizens of the district in which it was situated, but upon 
the earliest information of a décision filed more than 1,000 miles 
away, which few, if any, of the citizens of the neighborhood would 
hâve a chance of obtaining, when the theory and provisions of the 
land laws are that a clear and open record of the acquisition of every 
right to land through the land department shull be immediately made 
in the books and plats in the local land oflQce of the district in which 
the land is situated, that the state of the title and of the claims to the 
public land shall always be of record and open to the inspection of 
the people in the local land office, and that every citizen of the vicin- 
age shall thus bave equal notice of opportunities to obtain and equal 
chance to secure any tract of public land in his district. 2 Stat. 73, 
c. 55, §§ 7, 8; Rev. St. §§ 2223, 2247, 2295. It was the converse of this 
contention — the rule and practice that the land remained withdrawn 
from acquisition at the local land office until the décision of the sec- 
retary that the prior entry was void was officially made known to the 
local officers and until the notation of its cancellation was made on 
their plats and records — which the court below found to exist on Feb- 
ruary 23, 1889. Does the record sustain this flnding? Oounsel for 
appellants maintain that this is a question of fact; that the décision 
of the secretary on December 21, 1894, found that no such rule or 
practice existed; and that, therefore, this issue is not open for the 
considération of the courts. If the premise of this argument were 
Sound, the conclusion would be inévitable. But the record disclose* 
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the fact that the issue hère is not whetker or not certain written or 
printed rules were adopted, or certain décisions rendered, but it is, 
wliat was the true construction and légal eiîect of certain rules and 
décisions of the department whose existence on Fehruary 23, 1889, ail 
parties admitted at the trial before the secretary in 1894, and con- 
ceded in the hearing before the court below? That inquiry présents 
no issue of fact, but a clear question of law, which our System of 
jurisprudence has imposed upon the courts the duty of considering 
and deciding. 

The principles and rules to which référence has already been made 
and the following rules and décisions of the land department condi- 
tion the détermination of this issue. On December 1, 1875, the com- 
missioner of the gênerai land ofnce, in a circular to the registers and 
receivers of the United States land offices, wrote concerning investi- 
gations of the rights of contesting claimants to land that "the observ- 
ance of certain fixed gênerai rules will tend to promote uniformity 
and dispatch in proceedings, and will raaterially aid registers and re- 
ceivers in the performance of this délicate and highly important du- 
ty," and announced that the following rule regarding contested cases 
had been adopted by the department; 

"Having earefuUy taken and examined the évidence, the register and re- 
ceiver will render thereon tbeir joint report and opinion, with full and spécifie 
référence to the posting and annotations upon their records, sulajeet to the 
appeal hereinafter provided in thèse régulations, and will forward the entire 
record to the gênerai land office, with a brief letter of transmittal, describing 
the case by its title, the nature of the contest, and the tract involved, and 
thereafter take no further action affecting the disposai of the land until iu- 
structed by the commissioner." 

2 Copp, Landowner, pp. 154, 155. 

On Jamiary 8, 1878, the commissioner of the gênerai land office is- 
sued a circular to the registers and receivers, which contains thèse 
words: 

"Gentlemen: By direction of the honorable secretary of the Interlor, dated 
the 22d ultimo, your attention is cLlled to the practice prevailing at nûany 
district offices of a'dmitting entries and fliings upon papers prepared and left 
in the hands of registers and receivers, and of attorneys practicing before 
thçm, prier to the cancellation of an invalid entry under a pending contest 
or relinquishment, by which practice parties hope and expect to secure a 
priorlty of right by having the entry allowed immediately upon the receipt of 
notice of cancellation. The receipt of such applications and declaratory state- 
ments is not authorized by law or by your instructions, and must be discon- 
tlnued. In the gênerai circular of May 18, 1876, page 6, paragraph 19, re- 
specting the présentation of applications after contest, it is provided that the 
contestant 'must, if he desires the land, by proper diligence ascertain when 
notice of cancellation is received by the register and receiver, and then make 
formai written application for the tract; the land, after réception by said 
oiflcers of notice of cancellation, being always open to the flrst légal applicant, 
unless withdrawn from entry by compétent authority.' This instruction will 
be found also on page 7 of the revised circular of December 1, 1877. Its pur- 
port is plain to the effect that an application, to be valid, must be made at 
a time when the land Is free from appropriation, and legally subject to entry, 
and no other should be considered." 

4 Copp, Landowner, p. 167. 

On October 9, 1878, the commissioner issued another circular to 
the local land officers, in which he announced that the revised rules of 
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practice embodied therein had been adopted by the department. This 
revision contains a Verbatim copy of the rule of 1875 which bas been 
quoted above. 7 Copp, Landow'ner, p. 153. This rule remained in 
force without abrogation or substantial modification from 1875 until 
after 1889. In a revision of the rules issued in 18S5 it appears in 
three rules numbered 51, 52, and 53, and they read : 

"Rule 51. Upon tlie termination of a contest the register and receiver will 
render a joint report and opinion In the case, mailing full and spécifie référ- 
ence to the postlngs and annotations upon their records. 

"Rule 52. The register and receiver will promptly forward their report, to- 
gether with the testimony and ail the papers in the case, to the commissioner 
of the gênerai land office, wlth a brief letter of transmittal, describing the 
case by its titie, the nature of the contest, and the tract involved. 

"Rule 53. The local offlcers will thereafter take no further action affecting 
the disposai of the land in contest nntil instructed by the commissioner." 

In Crystal v. Dabi, Copp, Pub. Land Laws (1869-1875) 316, and Eno 
V. McDonald, Id. 317, the secretary of the interior decided that no 
rights to land could be initiated between the date of a décision of the 
commissioner holding a prior entry void and the receipt of notice of 
it by the local land ofScers. In the latter case the décision that the 
prior entry wsLa void was rendered on October 16, 1872. It was re- 
ceived at the local ofiBce on October 29, 1872. One McDonald alleged 
settlement on October 26, 1872. The secretary said: 

"The cancellation of the prior homestead entry took effect when notice of 
such cancellation was received at the local office, and then, and not till then, 
was the land subject to entry and settlement. Orystal v. Dahl, Secretary's 
Décision Aprll 13, 1872. 2 Op. Asst. Attys. Gen. p. 5." 

The rule announced in this case in 1874 was recognized as the es- 
tablished practice of the department in 1880 in Jayne v. Growdy, 7 
Copp, Landowner, 137; in 1883 in Pomeroy v. Wright, 2 Land Dec. 
Dep. Int. 164; and in 1888 in Perkins v. Kobson, 6 Land. Dec. Dep. 
Int. 828. 

Counsel for the appellants rely upon the décisions in the following 
cases to support their proposition that this rule and the practice dis- 
closed by the décisions in Crystal v. Dahl and Eno v. McDonald are 
inapplicable to the case in hand, and that they were abrogated prior 
to 1889; Pomeroy v. Wright, 2 Land Dec. Dep. Int. 164; Evan-v. 
Conley, 4 Land Dec. Dep. Int. 246, 248; In re Eeed, 6 Land Dec. Dep. 
Int. 563; Barclay v. California, Id. 699; Anderson v. Eailroad Co., 
7 Land Dec. Dep. Int. 163. Bearing in mind that the rule was that, 
after sending forward their reports in a contested case, the register 
and receiver should "take no further action affecting the disposai of 
the land in contest until instructed by the commissioner," and that 
the issue hère involves its application not to elaims of parties to the 
contest, but to those of strangers to it, let us see if there is anything 
in thèse décisions which repealed or modifled this rule or the practice 
which had certainly grown up in conformity with it. 

Pomeroy v. Wright, 2 Land Dec. Dep. Int. 164, which was decided 
in 1883, involved the rights of the parties to the original contest, not 
the right of strangers to such a contest. It involved the time when 
the right of the defeated entryman to purchase the land under the act 
of June 15, 1880, expired, and the right of the saccessfui contestant 
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to enter it under the act of May 14, 1880, accrued. The secretary 
held tliat the décision of the commissioner was a final judgment be- 
tween the parties to such a contest, and that the right of the one 
ceased and that of the other accrued at its date. But this décision 
rests upon the spécial provisions of the acts of congress mentioned 
above, and does not détermine when the rights of Etrangers to the 
contest accrue. It distinguishes the case in which it is rendered from 
those governed by rule 53, and expressly concèdes the existence of the 
gênerai rule and of the practice which it prescribes. The secretary 
says: 

"Nor Is there any confiict between the rule laid down hère and the estab- 
lished rule of the land department, referred to by counsel for Wright and in 
your décision aforesaid, that cancellatlon takes effect by a formai act at the 
local office. That rule is made for a différent purpose, and is founded on an- 
other law, or construction of law, which reserved ail land covered by an entry, 
and déclares it not to be 'public land.' When the entry Is canceled in fact, 
the réservation is remoTed, and the land is restored to the public domain." 

It would be difficult to conceive of more conclusive proof of the rule 
and practice found by the court below than thèse remarks of the sec- 
retary, and the fact that the commissioner in his décision which the 
secretary was reviewing cited and followed it. And it is interestiug 
to note, although the fact has no relevancy to the issues in this case, 
that, after munerous conflicting décisions, the department has finally 
practically applied the provisions of rule 53 to the rights of claimants 
under the acts of June 15 and Mav 14, 1880. Stewart v. Peterson, 
28 Land Dec. Dep. Int. 515, 519. 

Eyan v. Conley, 4 Land Dec. Dep. Int. 246, 248, decided in 1885, was 
a case in which the décision forfeiting the prior entry was made by 
the local offlcers themselves, so that it was within their knowledge 
and in their oifice ever after it was rendered, but they failed for some 
time to note upon their records the cancellatlon which they had ad- 
judged. The secretary simply held that their failure to perform the 
clérical act of noting tiie cancellatlon on the plats and records did not 
withhold the land from entry. No provision of rule 53 was violated 
or affected by this ruling, because the contest had never been sent to 
the commissioner, and the rule had no application to the case. 

In the case of In re Eeed, 6 Land Dec. Dep. Int. 563, decided in 
1888, there is an obiter dictum of the secretary in accord with the con- 
tention of counsel for the appellants. He there says that a décision 
of the commissioner on December 27, 1884, canceling the entry of 
George G-. Eeed, was a final judgment which opened the land to sub- 
séquent entrymen, and that, consequently, the application of John H. 
Eeed to enter the land on January 23, 1885, should hâve been allowed. 
But the décision of the commissioner of December 27, 1884, had been 
received by the local land ofiicers, and they had canceled the prior en- 
try of George G. Eeed on January 5, 1885, 18 days before John H. 
Eeed applied to make his entry, so that there was no question of the 
right to enter the land after the décision and before its officiai com- 
munication involved in the case. The truth is that the secretary was 
not considering or discussing this question, but was arguing and de- 
ciding the issue whether or not an entry could be permitted after a 
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décision and before tlie expiration of the time allowed for an appeal, 
and it was witli référence to that question and tliat time only that he 
suggested the dangerous practice wMch counsel seek to establish as 
a gênerai rule in ttese words: 

"In such cases the proper practice would be to recelve the application sub- 
ject to the right of appeal, but net to allow the entry to be made of record 
until the rights of the former entiyman hâve been flnally determined, either 
by the expiration of the time allowed for appeal or by the judgment of the 
appellate tribunal." 

Tlie opinion in Barclay v. California, 6 Land Dec. Dep. Int. 699, 
flled in 1888, merely liolds, on tlie autliority of the Reed Case, that a 
deficiency iised as the basis of a sélection of school-indemnity lands 
is freed froni the date of a décision canceling the sélection so that it 
may be used as the basis of another sélection, although the time to 
appeal from that décision has not expired. The case did not involve 
the power of local land ofiicers to receive applications, and violate 
rule 53, nor was that question discussed or referred to in any way. 

In Andersen v. Railroad Go., 7 Land Dec. Dep. Int. 163, decided in 
1888, the secretary held, on the authority of the obiter dictum in the 
Reed Case, without discussing the question, or reterring to rule 53, 
or the practice nnder it, that the décision of the commissioner can- 
celing an entry took effect from its date, and before the cancellation 
was entered in the local land office, so that the flling of the line of 
deflnite location of the St. Paul & Pacific Railroad meanwhile vested 
the right to the land in the railroad company. Eren this décision, 
however, in no way violâtes or modifies rule 53, because the map of 
definite location was not flled with the local land oificers, but in the 
ofQce at Washington; and the local ofiicers neither took, nor were 
they asked to take, any action affecting the disposai of the land before 
they received the décision. 

This complètes the récital of the rules and décisions which condi- 
tion the détermination of the question before us, and we are now 
ready to enter upon its décision. It is earnestly contended that there 
is a marked distinction between the cases in which a cancellation of 
an entry is adjudged by the secretary or commissioner and those in 
which the décision is that the entry shall be held for cancellation, that 
in the former class the register and receiver are empowered to re- 
ceive applications before they are oiïicially notified of the décision, 
while in the latter class they may not. But this is a distinction with- 
out reason and without a différence, born of the zeal and ingenuity 
of counsel, and flrst found in the books in the erroneous décision of 
the secretary in this case on December 21, 1894. The rule forbade 
any action by the local ofQcers affecting the disposai of the land until 
instructed by the commissioner, and under it they were as perempto- 
rily prohibited from acting after a judgment of cancellation above, 
and before the commissioner informed them of and instructed them 
concerning it, as they were from acting under a décision holding an 
entry for cancellation before they were informed of it. The mischief 
to be remedied and the purpose of the rule were the same in the one 
case as in the other, and the rule itself was without exception, and 
alike applicable to both. 
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It is sometimes claimed in the briefs for the appellants tliat the 
mère receipt of applications to enter land and the subséquent allow 
ance to the first appliçant of a preferential right of entry when the 
décision is received is not a violation of rule 53, because it does not 
allow an entry bef ore the receipt of notice of the décision ; but such 
a practice allows the acquisition of an absolute right to the land by 
the flrst applicant, and thus, in eiïect, disposes of the land before no- 
tice of the décision, in flagrant violation of the rule. The review of 
the rules and décisions of the land department in which we hâve in- 
dulged conclusively demonstrates the facts that on February 23, 1889, 
when Hartmann filed his application, there was, and there had been 
for 14 years prior to that time, a printed rule of the department to 
the effect that, after the reports of the register and receiver upon a 
contest over an entry had been forwarded to the commissioner, those 
ofScers should take no further action aiïecting the disposai of the land 
until instructed by the commissioner ; that the practice of the depart- 
ment had conformed to the rule; that there had been no décision of 
the department which, after considération or discussion of the rule, 
had modified it or limited its eiïect; that the few opinions cited 
against it do not mention or refer to the rule, and are either devoted 
to the détermination of other questions or to a répétition of the obiter 
dictum in the Eeed Case. In this state of the case, what was the true 
construction and légal eiïect of this rule on February 23, 1889? Even 
if the opinions cited against it had decided that the rule was abrogat- 
ed or limited, they would hâve been nothing more than erroneous 
judgments. They could not hâve affected the rule. Their only ef- 
fect would hâve been to hâve caused the issue of the patents to the 
particular tracts of land whose title was in question in them to the 
wrong party. Nothing short of an express and formai repeal or ab- 
rogation of the rule and public notice thereof by the secretary, who 
alone had the power to establish and overthrow rules, could hâve de- 
stroyed its force or limited its terms. Eey. St. §§ 453, 2478,, Ail the 
authorities were that this rule, and a practice in confromity with it, 
obtained during the pendency of a contest, and ail that discussed the 
question were that it continued in force until the décision of the sec- 
retary or commissioner was ofQcially communicated to the local land 
officers. Crystal v. Dahl, Copp, Pub. Land Laws (1869-1875) 316; 
Eno V. McDonald, Id. 317; Jayne v. Growdy, 7 Oopp, Landowners, p. 
137; Pomeroy v. Wright, 2 Land Dec. Dep. Int. 164; Perkins v. Rob- 
son, 6 Land Dec. Dep. Int. 828. It may well be for obvious reasons 
that a failure of the local land officers after receipt of the décision to 
perform the clérical act of canceling the prior entry on their plats and 
records promptly in the ordinary course of business would not con- 
tinue the withdrawal of the land from acquisition or entry, but this 
question is not presented in the case before us. The evil which the 
rule was made to remedy, the reason for its adoption, the tenus of the 
rule itself hâve the same application to the time between the décision 
of a contest by the commissioner or by the secretary and the receipt 
of notice of the opinion by the local oflâcérs that they do to any of the 
time during the pendency of the contest. The rule contains no excep- 
tion of this intérim, but broadly covers it with the prohibition that 
107 F.— 39 
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"the local offlcers will thereafter take no further action afiEecting the 
disposai ot the land in contest until instructed by the commissioner." 
The conclusion is irrésistible that there was a rule and practice of the 
land department on February 23, 1889, that land involved in contest 
over a prior entry before the commissioner or secretary remained with- 
drawn from entry and from acquisition until the décision of the sec- 
retary or of the commissioner was ofiQcially made known to the local 
land oflScers, and the notation of the cancellation of the former entry 
was made in the ordinary course of business on the plats and records 
of the local land oflBce. Hartmann had the right to rely upon this 
rule and practice, and to secure this land in accordance with it ; and 
the allowance by the secretary, in flagrant violation of it, of James' 
entry upon an application made before the décision canceling the 
prior entry was offlcially communicated to the local land offlcers, was 
a clear error of law. 

The appellee relied upon the record of the décision of the secretary 
of December 21, 1894, to establish the fact that Hartmann was the 
first applicant to enter the land on February 23, 1889. The court be- 
low held that the secretary so found, that his finding estopped the ap- 
pellants from again litigating that question, and with that view it 
disregarded évidence outside of that record which the appellants of- 
fered to prove that Wheeler was the first and Hartmann was the sec- 
ond applicant on that morning. Thèse rulings are challenged as er- 
ror, and, while counsel for appellants concède that the secretary did 
flnd in his décision of December 21, 1894, that Hartmann was the first 
and Wheeler was the second applicant to enter the land on February 
23, 1889, they insist that his finding did not render that issue res ad- 
judicata between the appellants and Hartmann, and did not estop 
them from again litigating that question, (1) because that finding was 
not made in litigation conceming the land hère in issue; (2) because 
James was not a party to that issue, and that question was not ma- 
terial to the décision of the contest between him and Hartmann ; (3) 
because the appellants now claim under a new and independent title, 
— the entry of Craig; and (4) because the appellants are neither par- 
ties nor in privity with the parties to the litigation before the com- 
missioner, but are bona fide purchasers without notice of that litiga- 
tion or of the équitable title of Hartmann. The first questions pre- 
sented by thèse positions are, what were the issues determined by the 
secretary in the contest over this land which resulted in his décision 
in 1894, who were the parties to those issues, and what did the sec- 
retary décide? In an action which results in a judgment in a court, 
the pleadings, orders, opinions, and judgment may be examined to 
discover the true answer to thèse questions, and in this contest be- 
fore the land department the officiai reports of the registers and re- 
ceivers thereon, the notices of appeals, the décisions of the commis- 
sioner and of the secretary, the entire record of the proceeding ex- 
clusive of the testimony, constitute compétent évidence from which to 
ascertain what issues were raised, litigated, and decided in the con- 
test. By the officiai reports of the registers and receivers made pur- 
suant to rules 67 and 68 of the department, by the notices of appeal, 
and by the décisions of the commissioner and of the secretary in that 
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proceeding thèse facts are established: On the morning of February 
23, 1889, Hartmann applied in writing to enter the 40 acres hère in 
question, hereafter called the "Hartmann 40," with Porterâeld scrip, 
and he also applied to enter the S. E. l of the N. W. i of section 30, 
township 63 X., of range 11 W., hereafter called the "Wheeler 40," 
with Valentine scrip. His applications and his scrip for thèse two 
tracts were together in one envelope, and in this condition he handed 
them to one of the local land ofHcers, and his envelope was immedi- 
ately marked "Ko. 1" by one of thèse offlcers. On the same morning 
Warren K. Draper, an attorney at law, presented the applications of 
Charles P. Wheeler to enter thèse two tracts of land with Porterfleld 
scrip and Valentine scrip, respectively. Thèse two pièces of scrip and 
the two applications were in one envelope, whieh Draper handed to 
one of the local oflcers, and one of thèse officers marked this envelope 
"No. 2." In this way the question who was the flrst applicant for the 
two tracts became an indivisible issue, a contest for priority between 
the two envelopes, which could not by any possibility resuit in a flnd- 
ing that Hartmann was the first applicant for one and Wheeler for 
the other tract, and so this issue remained to the end. James had not 
applied to enter the Wheeler 40, but, as we hâve already seen, he had 
made an application for the Hartmann 40 on February 19, 1889, and 
on February 23, 1889, he again applied to enter the same land upon 
his application of February 19th, and because that application had 
remained in the hands of the offlcers from that date until after Hart- 
mann made his application. The register and receiver found that 
Hartmann's envelope, containing his applications and scrip for the 
two 40's, was the flrst to come to their hands, awarded the two tracts 
to him, entered them in his name on their plats and records, and re- 
ported their flndings and conclusion to the commissioner. James ap- 
pealed from their décision allowing Hartmann to enter the Hartmann 
40. Wheeler appealed from their décision allowing Hartmann to en- 
ter both 40's. The commissioner ordered the appeals regarding the 
two tracts to be Consolidated in one contest, and directed a single 
hearing on ail the issues presented by ail the claimants, in which 
Hartmann should be the défendant and ail the other claimants 
should be the plaintiffs. This hearing was had. The register and 
receiver reported. Appeals were taken from their décision to the 
commissioner, and from his judgment to the secretary, and the lat- 
ter finally decided on December 21, 1894, that Hartmann's set of 
applications was flrst presented to and received by the local ofl- 
cers, and gave him the Wheeler 40, but awarded the Hartmann 40 
to James on the ground that the latter's application on February 
19, 1889, gave him the superior right to it. In preparing his opin- 
ion the secretary flrst wrote his views conceming the right secured 
by James through his earlier application, held that James was en- 
titled to the Hartmann 40, and remarked that "the conclusion 
reached obviâtes the necessity of considering any of the claims ini- 
tiated on February 23, 1889, to the tracts herein awarded to Alden 
and James, and leaves for further examination the claims of Hart- 
mann, Wheeler, and Lawrence initiated February 23, 1889, to the 
S. E. i of the N. W. i of said section 30," and then wrote his flnding 
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that the envelope containing Hartmann's applications was ilie first 
to reach the local land ofacers on Febraary 23, 1889, and awarded 
the Wheeler 40 to Hartmann on that ground. 

Counsel for appellants persuasivelj argue that the issue of the 
priority of Hartmann over Wheeler was immaterial to the contest 
between James and Hartmann, and that because the secretary first 
expressed his view of the prior right of James in writing his déci- 
sion he never decided the question whether or net Hartmann was 
the first applicant on February 23, 1889, in that contest. But when 
the register and receiver allowed Hartmann's entry of both 40's, 
and made the finding, which ail the subséquent décisions confirmed, 
that his applications and scrip for both 40's were handed to the 
local offlcers in one package, while those of Wheeler were handed 
to them in another, the issues concerning the priority of their ap- 
plications for thèse two tracts of land were inextricably fastened 
together, so that a décision that one was prior in right upon either 
40 was a judgment that he was so upon the other. Hence the dé- 
cision of the secretary that Hartmann was the first applicant on 
February 23, 18S9, for the Wheeler 40 was a finding that he was so 
for the Hartmann 40 hère in issue. It was not material that the 
secretary's finding upon this issue of fact appcared, in his opinion, 
subséquent to his décision of the question of law raised by James' 
application. Ail the findings and conclusions in the décision were 
undoubtedly made by the secretary before he commenced to write 
any of them, and the order in which a judicial offlcer writes down 
his findings or conclusions in his opinion is no indication of the 
order in which he reached them. Was the question whether or not 
Hartmann was the first applicant on February 23, 1889, a material 
or necessary issue in his contest with James, and was the latter a 
party to its litigation and décision? When Hartmann had entered 
the two 40's under the décision of the register and receiver, James 
had appealed from that décision as to one, and Wheeler as to both, 
and the commissioner had ordered a consolidation of the contests 
involving the two tracts, and a single trial and hearing, in which 
James and Wheeler should be the plaintiffs and Hartmann the 
défendant. Under his appeal, James, as well as Wheeler, had the 
undoubted right to try the issue whether or not Hartmann was the 
first applicant on February 23, 1889, to prove, if he could, that an- 
other was flrst on that moming, and to defeat and cancel the entry 
of Hartmann upon that ground. James' appeal challenged Hart- 
mann's right to enter the land, and, while it raised the question of 
law whether or not James' prior application was valid, it as clearly 
presented the issue of the pi'iority of Hartmann's application on 
February 23, 1889. A finding of the latter issue against Hartmann 
would hâve been as fatal to his entry as the décision of the ques- 
tion of law against him. Not only this, but the question of law 
did not and could not arise in the contest between Hartmann and 
James until the secretary had flrst found that Hartmann was the 
flrst applicant on the morning of February 23, 1889, If he had de- 
cided that Hartmann was not flrst on that day, that finding would 
hâve rendered the décision of the question Involving James' applica- 
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tion of February 19th unnecessary to detennine thé contest be- 
tween him and Hartmann; and the fact that he did flnd, before 
he commenced to write his opinion, that Hartmann was flrst, and 
that fact alone, rendered the décision of the question of law neces- 
sary to a disposition of the contest between James and Hartmann. 
Our conclusion is that the issue whether or not Hartmann was the 
iirst applicant for the land in question in this suit on Bebruary 23, 
1889, was tendered by James when he challenged Hartmann's entry, 
that that issue was material and necessary to the détermination of 
the contest between James and Hartmann thus instituted, that it 
was inseparably united with the issue whether or not Hartmann 
was the first applicant for the Wheeler 40, and that that issue of 
fact was decided by the secretary in favor of Hartmann in the con- 
test between him and James over the title to the land in question 
in this suit on December 21, 1894. 

There is another reason why that décision renders the issue wheth- 
er Hartmann or Wheeler was the flrst applicant for this land res 
adjudicata between the appellees and the appellants in this case. 
The record discloses thèse facts: Charles P. Wheeler had no béné- 
ficia] title or interest in the application which he made for, or the 
rights which he acquired in, the 40 acres hère in controversy. In 
making that application and in securing and holding his claim to 
this land he was the agent and trustée of the Chicago & Minnesota 
Ore Company, a corporation. That company furnished the scrip 
and the lawyers to make the application and to conduct the contest 
in his name. Warren N. Draper was the attorney at law who 
made the application. In 1891 the Minnesota Iron Company, an- 
other corporation, purchased the stock of the Chicago & Minnesota 
Ore Company, and thereby acquired its interest in the Wheeler claim 
to this land. Joseph H. Chandler was, and still is, its gênerai 
counsel. Warren N. Draper was its local attorney at Duluth, and 
they conducted the contest of Wheeler for the land hère in question 
in behalf of this corporation from that time forth. The décision of 
the secretary of December 21, 1894, rendered the question of fact 
whether Hartmann or Wheeler M'as the first applicant for this land 
res adjudicata between Hartmann and Wheeler. It went further. 
It made that issue res adjudicata between Hartmann and his 
grantees and the Minnesota Iron Company and its agents and 
trustées, and made the décision of that question by the secretary 
compétent and conclusive évidence of the fact that Hartmann was 
flrst in any subséquent litigation between thèse parties over the 
same subject-matter. One who institutes and conducts a litigation 
in another's name is estopped by the décision or judgment therein 
from again contesting the same issues with his adversary, or those 
in privity with him, as completely as the party in whose name he 
carries on the controversy. Lovejoy v. Murrav, 3 Wall. 1, 18, 18 L. 
Ed. 129; Tootle v. Coleman (C. C. A.) 107 Fed. 41. Warren N. 
Draper, the local attorney, and Joseph H. Chandler, the gênerai 
counsel, knew the interest of their client, the iron company, in this 
land, the décision of the secretary, and the right of the iron com- 
pany to attack that décision in the courts, and to obtain the title to 
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the property in question; and they always claimed that Wlieeler 
was in fact the flrst applicant on February 23, 1889. This is the 
claim on whicii the appellants now rely, and, if it is well founded, the 
Minnesota Iron Company was entitled to the title to this land on the 
Wheeler application, and its attomeys must liave known it. How, 
then, can they, or those for whom they purchased, hâve any title or 
interest in it lor themselves, or for any one but their client? Hough- 
ton E. James was one of the adversaries of this client in the litiga- 
tion before the land oflacers. William Craig was a friend of Draper, 
who had no knowledge of the value of this land, and who took no part 
in the negotiations or transactions about to be related, except to do 
what Draper advised Mm to do. Draper purchased of James a relin- 
quishment to the United States of his homestead claim upon the land 
for |6,500, and for a deed from Craig to him of one-half of the prop- 
erty, subject to a mining lease to Chandler for 50 years. Draper 
procured some Porterfield scrip with which to pay for the land. On 
September 23, 1895, pursuant to this agreement, James relinquished 
his claim. A moment or two latér, Draper entered the land in the 
name of Craig, and paid for it with this Porterfield scrip, which he 
had obtained. Three days later, on September 26, 1895, Draper 
caused Craig to give to Chandler a mining lease of the tract for 50 
years, and to make a deed of one half of it to James. On February 
5, 1896, Craig conveyed his remaining half to James Belden, a young 
man, who was then about 23 years of âge, who was sometimes found 
in the office of the Minnesota Iron Company in Chicago, and who was 
a clerk for a stockholder of that company, whose office adjoined 
that of the corporation. Craig testified in one place that he did not 
know what he obtained for this deed, and that the proceeds were 
taken and divided by Draper, by his direction, in settlemeut of busi- 
ness of a private nature, which he declined to disclose; but in an- 
other place he testified that the deed "was for a considération of 
.^12,000." Joseph H. Chandler negotiated for James Belden the 
purchase from James of an option to buy his remaining half of the 
land, and on March 15, 1898, he executed a grant of this option to 
Belden. On October 10, 1895, Joseph H. Chandler assigned his min- 
ing lease for $10,000 to C. W. Hillard, who had been for many years 
the first vice président of the Minnesota Iron Company. The same 
attorneys who conducted Wheeler's litigation for this land, with 
the exception of Draper, who is dead, are defending this suit. In 
1897 the président of the Minnesota Iron Company offered to settle 
this litigation upon a certain basis. Thus, through the negotiations 
of the attorneys of the Minnesota Iron Company, the mining lease 
for 50 years has landed in the vice président of that company, and 
the title under the patent in James, the original homestead appli- 
cant, and in James Belden, the young clerk in the office of the stock- 
holder of the iron company. There are many other facts too numer- 
ous to mention disclosed by this record, which point in the same 
direction, and no one can carefully read ail the testimony without 
an abiding conviction that the real party in interest, the real défend- 
ant in this litigation, is the same corporation which conducted the 
contest in the name of Wheeler in the land office, and which be- 
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came bound by the décision tlierein. This conclusicai seems to be 
rendered inévitable by the fiduciary relation which Draper, Chand- 
1er, and Hillard and the principals of Draper and Chandier, Craig 
and Belden, bore to the iron company. Ail of them bat Craig must 
hâve had actual knowledge of the interest of the iron company in 
Wheeler's claim, and of the estoppel of the company and of James 
by the secretary's décision; and Craig had constructive knowledge of 
thèse facts, because the knowledge of his agent, Draper, was his knowl- 
edge. Neither Drai)er, nor Chandier, nor Hillard, nor Belden, nor 
Craig, nor any other party for whom either Draper or Chandier nego- 
tiated a purchase of an interest in this land, could lawfully buy and 
hold it adversely to the iron company. They ail stood in such fiduciary 
relations to that corporation that any interest which they took nec- 
essarily became immediately charged with a trust in favor of that 
company, and any attempt to hold it adversely would constitute a 
breach both of faith and of trust. This state of facts compels a 
choice of two déductions, — either that the attorneys and the vice 
président of the iron company were faithless to their trust, and 
were buying for themselves, or for Craig and Belden, who were char- 
ged with their knowledge, interests adverse to their client in land 
which it claimed, or that ail thèse parties, like Wheeler, took 
their titles and daims as trustées and agents for the corporation, 
and held them for its beneflt. The presumptions of integrity and 
innocence, the common practice of large corporations to take titles 
to their property in the names of trusted employés, to which 
we cannot be blind, and the high character of the lawyers, who con- 
ducted and effected ail thèse transactions leave no doubt which 
of thèse inferences must be adopted. It is that the appellants 
are mère trustées or agents for the Minnesota Iron Company, which 
holds the bénéficiai interest in and is really conducting this liti- 
gation in -their names, and that the décision of the secretary that 
Hartmann was the first applicant for the land on Pebruary 23, 1889, 
renders that question res adjudicata between the latter and their 
cestui que trust and principal, the iron company. 

Nor could the appellants escape from the estoppel of this décision 
if we were in error in our last déduction, and they were purchasers 
of the title and the lease they hold for themselves. When Hart- 
mann flled his application and scrip for this land, he placed upon 
the record a notice that he claimed to be the équitable owner of it, 
and to charge the title to it in the government with a trust in his 
favor. From that time forth, if he was the first applicant on Feb- 
ruary 23, 1889, the United States held the naked légal title in trust 
for his exclusive benefit. When the décision of the secretary found 
that issue of priority in his favor, James, Wheeler, and the Min- 
nesota Iron Company, and those claiming title under them, were 
thereby estopped from again litigating that issue in any suit to es- 
tablish title to this land between them and Hartmann and his gran- 
tees. There hâve been no purchasers without notice of thèse facts 
in this case. Hillard, who was the vice président of the iron com- 
pany for the last three years of its contest in the land department, 
must hâve known them; Draper and Chandier, the attorneys who 
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conducted that lîtigation, knew them; and Craig and Belden, for 
whom Draper and Chandler purchased ail the interests they acquired, 
were charged withi the knowledge of their agents in thèse purchases. 
Moreover, they are in f act the mère grantees of James, and, so far as 
the estoppel of the secretary's décision is concerned, they stand in his 
shoes. The contention of counsel that Craig, James, Belden, and Hil- 
lard are not bound by that décision because they no longer claim this 
land under the homestead application of James, but under a new 
and independent title initiated by the entry of Craig, has been ex- 
amined. But it is impossible to wink so hard as not to see that the 
only foundation their claim of title has is that same homestead ai>- 
plication of James on February 19, 1889, upon which his contest in 
the land department rested, and that the actual transaction between 
James and Craig was a transfer of James' claim to Craig, to ac- 
complish which Draper used a relinquishment by the former and an 
entry by the latter as a substitute for some other method of convey- 
aaee. It may be conceded that, if James or the appellants claimed 
this land under a new and independent title, the décision of the sec- 
retary might not conclude them. Nay, more, it may be admitted 
that that décision does not estop them from litigating any addi- 
tional rights and claims which they hâve acquired subséquent to 
its rendition. The relinquishment of a claim to land as a home- 
stead by one party, and its entry with scrip by another, sounds like, 
and doubtless often is the initiation of, a new and independent title. 
But courts of equity look through documents, forms, and appear- 
ances, and détermine the légal eiïect of acts and instruments by the 
actual transaction which they évidence. James entered this land 
as a homestead on August 6, 1895, under the décision of the secre- 
tary of December 21, 1894, that he had acquired the right to do so 
and the équitable title to the land on Febniary 19, 1889. Accord- 
ing to that décision, he held the équitable title to the land on Sep- 
tember 23, 1895, when he had the right to transform it into a légal 
title, and to pay for it by a résidence upon the property in accordance 
with the homestead laws of the United States. For |6,500 and a 
deed of one-half of it from Craig he relinquished his right to pay 
for it by résidence, and Craig entered, and paid for it with scrip. 
When thèse things had been done, Craig held the same équitable 
title which James had owned before, plus a receipt for payment for 
the légal title. The only additional acquisition was the perfection 
of the right to the légal title by the payment, and, if that question 
of payment was hère in issue, the décision of the secretary would 
not conclude it. Aside, however, from this immaterial question of 
payment, the actual transaction was, and its only légal effect was, 
a transfer of the équitable claim of James to Craig. The essential 
foundation of that claim before the transfer was James' application 
to enter on February 19, 1889, and the décision of the secretary on 
December 21, 1894, and the indispensable basis of that claim after 
the transfer and the entry of Craig was that same application and 
décision. Strike either down, and the claim of Craig and of his 
grantees is withoat foundation, and the équitable title of Hartmann 
prevails. The resuit is that in reality, in légal effect, Craig, James, 
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Hillard, and Belden are the immédiate and remote grantees of James, 
in privity of estate witli liim, bound by notice of the équitable title 
of Hartmann and by the estoppel of the décision of the secretary 
that Hartmann was the flrst applicant to enter this land on the morn- 
ing of Febniary 23, 1880. 

For the reasons which hâve now been stated the conclusion of 
this court is that in the contest before him the secretary decided on 
December 21, 1894, that Hartmann was the first applicant to enter 
this land on the 23d day of Pebruary, 1889; that that question was 
a material and necessary issue between Hartmann and James, and 
also between Hartmann and Wheeler in that contest; that this suit 
involves the same cause of action, — the équitable title to the same 
land there in question between James and Hartmann; that it is be- 
tween privies in estate with the parties to that contest claiming 
the title in the same rights, respectively, which were there litigated; 
that the décision of the secretary rendered the issue of fact whether 
Hartmann or Wheeler was the first applicant res adjudicata between 
the parties to this suit, and was compétent and conclusive évidence 
thereof in this litigation. In an action between the same parties, 
or those in privity with them, upon the same claim or demand, a dé- 
cision upon the merits is conclusive not only as to every matter of- 
fered, but as to every admissible matter which might hâve been 
offered to sustain or defeat the claim or demand. But in a case in 
which the second litigation is upon a différent claim or demand, the 
prior judgment is an estoppel as to those matters in issue or points 
in controversy which were actually litigated and decided, and upon 
which the flnding or judgment was based. Cromwell v. County of 
Sac, 94 U, S. 351, 352, 24 L. Ed. 195; Board v. Platt, 79 Fed. 567, 
571, 25 C. C. A. 87, 91, 49 U. S. App. 216, 223; Same v. Sutliff, 97 
Fed. 270, 273, 274, 38 C. C. A. 167, 170. 

The testimony offered by the appellants dehors the record in the 
contest before the secretary to show that Wheeler M'as the flrst and 
Hartmann the second applicant was properly disregarded by the 
court below, because they did not plead or oiïer to prove that the 
secretary's décision of this question of fact was induced by fraud or 
mistalve, and, in the absence of such pleading and proof, his flnding 
was conclusive. U. S. v. Korthem Pac. E. Co., 95 Fed. 864, 870, 
882, 37 C. C. A. 290, 296, 308. 

Finally, it is said that the Porterfield scrip with which Hartmann 
applied to enter the land had been exhausted by its use to purchase 
other land many years before. In 1868, Charles A. Gilman was 
the owner of this scrip, and he applied to the register of the land 
office at St. Cloud, Minn., to purchase for cash a certain 40 acres 
of land, and delivered this scrip to the register in payment for it. 
The register allowed and reported the entry of the land as a cash 
entry, and the scrip was sent to the United States treasury in pay- 
ment for it. The land so entered was not open to private purchase 
for cash, but was open to the location of this scrip. On the other 
hand, a cash entry could not be paid for with land warrants. The 
resuit was that the scrip wa.s retumed to Gilman, and the land was 
patented on the cash entry in 1868. About 17 years later, a deflcit 
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was f ound to exist in the accounts of tbe receîver of the land office 
at St. Cloud, because he had obtained no cash for the entry upon 
which this patent was issued. GOman again produced the scrip to 
the receiver to pay this déficit, but the government returned it to 
him, and he paid for the land in cash. Hartmann subsequently 
bought the scrip. There are two reasons why thèse transactions 
did not invalidate the land warrant in the hands of Hartmann. In 
the flrst place, Gilman never succeeded in either locating or paying 
for bis land with the scrip, and the government returned it to him 
in fuU force, unused and uncanceled. Conceding that the land which 
he secured was not open to private entry for cash, yet it was land 
of the disposition of which the land department had jurisdiction, 
and in this collatéral attack upon the judgment of that ciepartment, 
evidenced by its patent, to the effect that the land could be lawfully 
sold for cash, its décision is invulnérable. U. S. v. Winona & St. 
P. R. Co., 67 Fed. 948, 957, 15 C. C. A. 96, 105, 32 U. S. App. 272, 
286. In the second place, the United States are the only parties 
that can claim the ownership or cancellation of this scrip, and they 
are estopped from doing so by their patent of the land for cash, by 
their refusai to take the scrip in payment for it, and by their return 
of it uncanceled. This scrip was assignable, and Hartmann had 
the right to rely, and doubtless he did rely, upon the resuit of thèse 
acts of the government, upon the absence of any cancellation or 
marks of location upon the scrip when he purchased it, and neither 
the government nor strangers to thèse transactions can successfully 
attack the validity of or the title to the scrip on their account. U. 
S. V. Winona & St. P. E. Co., 67 Fed. 948, 960, 15 C. C, A. 96, 108, 
32 U. S. App. 272, 291. 

Ail the questions of moment presented by counsel for the appel- 
lants in thèse suits hâve now been considered and decided, and, con- 
ceding the proposition with which they opened their argument, — 
that it was incumbent upon the appellee to prove by compétent évi- 
dence the facts necessary to entitle it to the title to the land in 
question under the ruies of law applicable to the case, — ^the con- 
clusion of the whole matter is that it bas doue so, that there was 
no prejudicial error in the rulings or decrees of the circuit court, 
and that they must be affirmed. It is so ordered. 



In re FIECHTL et al. 

PETER HAND BREWERY CO. v. SECURITY TITLE & TRUST 00. 

(Carcult Court of Appeals, Seventh Circuit. Aprll 20, 1901.) 

No. 782 

1. Appeal— Allowance. 

AUowance of appeal need not be by a formai order, but may be by ap- 
proval of appeal bond. 

2. Same — Citation. 

Citation is not necessary where appeal Is taken during the term at 
which the order appealed from was entered. 
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Appeal from the District Court ot the United States for tbe North- 
ern District of Illinois. 

Abel L. Allen, for appellant. 
M. M. Jacobs, for appellee. 

Before WOODS, JENEXNS, and GROSSCUP, Circuit Judges. 

PEE CUEIAM. This appeal is from an order entered on March 2, 
1901, which concludes with thèse words: "Whereupon, the Peter 
Hand Brewing Company, by its solicitors, prays an appeal." On 
March 6th an order was entered fixing the amount of the appeal 
bond. On March llth an order was entered showing the flling at 
10 o'clock a. m. of the appeal bond, approved by the judge of the 
court, and on the same day another entry was made, showing the 
filing at 12:15 o'clock p. m. of an assignment of errors. On April 
6th the district court, on motion of the appellant, "ordered that the 
time in which to file the record on appeal in the cause be, and hereby 
is, extended to Tuesday, April 9, 1901, at 11 o'clock a. m." The 
record was flled hère on April 9, 1901. 

The Security Title & Trust Company, appearing specially for the 
purpose of making the motion, has moved to dismiss the appeal for 
the reasons: 

"First That appellant has falled to perfect Its appeal. In that It has not 
flled any pétition with Its assignments of error, as requlred by rule 11 of this 
court. Second. That no appeal herein has heen allowed. Third. That no 
appeal was prayed or allowed after flling assignments of error. Fourth. That 
no proper assignments of error hâve been flled, as required by rule 11. Pifth. 
That sald assignments of error are vague, indeflnite, and altogether uncertaln. 
Bixth. That no citation has been IsBued or served herein as required by the 
rules of this court" 

There was a substantial, though not exact and technical, com- 
pliance with the rules regulating the taking of appeals. The allow- 
ance of an appeal need not be by a formai order; it may be shown 
by the approval of the appeal bond. A citation is not necessary 
when an appeal is taken during the term of court at which the order 
appealed from is entered. Brandies v. Cochrane, 105 U. S. 262, 26 
L. Ed. 989; Sage v. Eailroad Co., 96 U. S. 712, 24 L. Ed. 641; Draper 
V. Davis, 102 U. 8. 370, 26 L. Ed. 121; Trust Co. T. Stockton, 18 0. C. 
A. 408, 72 Fed. 1. 

The motion is overruled. 



WALKBR et al. T. HOUGHTELINO. 

(Circuit Court of Appeals, Seventh Circuit. AprU 9, 1901.) 

No. 696. 

L HnsBAND AND wiPE— Wkitten Lease— Ubb and Occupation— Famut Ex- 

FBNSBS— RiOHT OP ACTION — MAINTENANCE. 

Rev. St. 111. c. 68, § 15, provides that the expenses of the famlly shall 
be chargeable on the property of both husband and wlfe, or elthcr of 
them. In favor of creditors therefor, and in relation thereto they may be 
Bued jointly or separately. A house was rented to défendant under a 
wrltten lease signed by détendant, and the premises were occupled as 
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a dwelling by défendant and wife. Heïd, that the contention tliat an ac- 
tion could be maintalned on!y on the lease, and against défendant alone. 
because the instrument was in writing and signed by défendant, and 
net as an action for use and occupation, under the statute, against dé- 
fendant and wife, cannot be sustained, since the statutory action was 
not merely remédiai, but created a liability against the husband and 
wife, independent of any relation of landlord and tenant. 
2. Samb — Evidence — Admissibilitt. 

The wrltten lease of the promises was admissible, In an action unde/ 
the statute against the husband and wife for use and occupation of the 
promises, to show the value of the use and occupation. 

In Error to the Circuit Court of the United States for the Northern 
Division of the Northern District of Illinois. 

See 100 Fed. 253, 104 Fed. 513. 

The suit in the Circuit Court was by défendant In error against plaintifEs In 
error to recover for the use and occupation of a certain dwelling house In the 
City of Chicago, from the flrst of March 1896, to the thirtieth of April 1898. 

The count was framed upon section 15, c. 68, of the Illinois Revised Stat- 
utes relating to liability for family expenses. 

The défense was the gênerai issue, and a jury having been waived, the 
case was tried to the court, resulting in a finding and judgment for the 
défendant in error for the sum of one thousand eight hundred and seventy- 
five dollars, being at the rate of seventy-flve dollars per month for the perlod 
named. 

It was admitted on the trial that during the perlod named In the déclaration 
the défendant in error was the owner of the premises, and that the house was 
occupied as a dwelling by the plaintiffs in error — husband and wife. 

As tendlng to show the value of the use and occupation, the défendant in 
error submitted évidence tendlng to show that on May flrst, 1895, a lease was 
executed by W. D. Houghtellng, husband of the défendant in error, now de- 
ceased, to plaintifî In error, James H. Walker, to run for a perlod of two 
years, at a rental of one hundred dollars per month. It was admitted that 
no rentals were pald after March flrst 1886. 

At the conclusion of the évidence plaintiff In error, Emeline Tate Walker, 
moved to strike out ail the évidence in regard to the lease, on the ground that 
it was incompétent, immaterial and irrelevant, which motion was denied by 
the court, and exceptions duly noted. 

Thereupon the plaintiffs in error submitted to the court the following prop- 
ositions of law, and asiîed that they be adopted by the court: 

1. "Admittlng the validity of the lease of the premises No. 345 Dearborn 
Ave., covering a part of the period for which it is sought to recover rent for 
said premises, the court holds that the plaintiff cannot recover thereon in her 
own name In assumpsit as a benefleiary thereunder if not named therein." 

2. "It would not be proper under the Revised Statutes of Illinois (chapter 
68, § 15) to enter a joint judgment against Husband and Wife where the 
expense wiiieh it is sought to recover waa evidenced by a contract or lease 
signed by the Husband alone." 

3. "Admittîng the validity of the lease of the premises No. 345 Dearborn 
Avenue, Chicago, signed by the défendant, James H. Walker, covering a part 
of the period for which it is sought to recover rent the plaintiff: may not dis- 
regard such lease and recover against the défendants jointly in the action 
for use and occupation." 

The record shows that thèse propositions were marked "refused by the 
court"; to which ruling there was objection and exception. 

The assignment of errors Is, in substance: First, that the admission of 
évidence respecting the lease was incompétent; and secondly, that the in- 
structions ofCered were erroneously refused. 

O. K. ïïutchinson, for plaintiff in error. 
John M. Harlan, for défendant in error. 

Before WOODS, JENKINS, and GKOSSCUP, Circuit Judges. 
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AJter tlie foregoing statement of the case, GKOSSCUP, Circuit 
Judge, delivered tlie opinion of the court, as follows; 
Section 15, c. 68, Rev. St. 111., is as follows: 

"The expenses of the family and of the éducation of the children shall be 
chargeable upon the property of both husband and wife, or of eitber of them, 
in favor of ereditors therefor, and in relation thereto they may be sued 
jointly or sépara tely." 

The section was adopted from a similar statute of the State of 
lowa (section 2214, McClain's Code, 1882), and has been interpreted 
by the Suprême Court of Illinois — following, in that respect, the 
Suprême Court of lowa — as creating a primary right against hus- 
band and wife, or both, for familv expenses incurred by either. 
Myers t. Field, 146 Hl. 50, 34 N. E.'424. 

It has been held, also, — in the Appellate Court of Illinois — that 
the use and occupation of a house for a family dwelling is a legiti- 
mate family expense, and falls within the meaning of that term, 
as it is employed in the statute. Illingworth v. Burley, 33 111. App. 
394; Barnett v. Marks, 71 111. App. 673; and in this construction of 
the statute we concur. 

The argument of the plaintiffs in error, in substance, is that, be- 
cause there was a written lease, executed by the husband alone, 
covering the period for which the suit was brought, and because 
an action for use and occupation, at common law, will not lie where 
there is such a lease, it follows that an action for use and occupa- 
tion, under the family expense statute, in cases where a lease is 
found to be in existence, will not lie. The insistence is that the 
suit ought to hâve been brought by the lessor (the husband of the 
défendant in error) against plaintifï in error, James H. Walker, the 
lessee; and only upon the lease. 

The fault of this argument is in the assumption that a suit for 
use and occupation, under the family expense statute, is identical 
with a suit for use and occupation, at common law; and that both 
are, on that account, subject to the same conditions. But this is 
not tnie. The right of action, at common law, did not croate a 
liability. It proceeded upon the pre-existing relation of landlord and 
tenant, and in the absence of such relation, was not maintainable. 
It was intended, as modifled, from time to time, by statute, to pro- 
vide an easy remedy in cases where, without a written lease, there 
was an actual occupation; leaving other more complicated cases — 
such as arise at times upon leases — to their appropriate and ordi- 
nary remedy. 

The family expense statute under considération, on the contrary, 
is not simply remédiai. It créâtes a right in favor of the créditer, 
and a liability against the husband and wife. It introduces into 
the law a new character of obligation. It is, in no sensé, an aMi- 
tional method of enforcing the relation of landlord and tenant, 
which was the sole purpose of the common law action for use and 
occupation. 

The existence of the lease, in an action like this, is, of course, 
a material fact. It tends to show the value of the use and occupa- 
tion. It may, by virtue of its force as a contract, set a limitation 
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upon the amount that can be recovered. But it is not the basis 
of the suit. The suit is founded upon the provision of the statute 
that the wife, as well as the husband, shall be liable for family ex- 
penses; and upon the fact that the use of a dwelling house is, with- 
in the meaning of this statute, a family expense. lie circumstance 
that the subject-matter is the use and occupation of real estate is 
an incident only; the detenninative fact is that, like flour and gro- 
ceries, this use was for family purposes. With this clearly in mind, 
the errors assigned are seen to be based upon an erroneous concep- 
tion of the nature of the suit. 
The judgment of the Circuit Court is, accordingly, afflrmed 



JEWETT CAR CO. v. KIKKPATRICK CONST. CO, 

(Circuit Court, D. Indlana. Aprll 15, 1901.) 

No. 9,946. 

1. Fbdekal Courts— Countbrclaims— Distinction Bbtwebn Law and Equttt. 

Though a state statute provide that tliere stiall be no distinction in 
pleading and practice between actions at law and sults In equity, and 
be but one form of action for enforcement of private rights, a fédéral 
court will not take cognizance, on its law side, of a counterclalm whicb 
seelcs a judgment in favor of défendant against plaintifC, and Is tbere- 
f ore of équitable cognizance. 

2. Eeplbvin — Proop under Gbnebal Dental. 

Défendant in replevin may, under the gênerai déniai, prove that the 
articles were constructed and sold to it under a contract by which plaln- 
tiflf agreed to délirer them by a certain time, and to pay défendant ?100 
a day for each day's delay in dellvery, and that the amount due for the 
delay, with the amount pald plalntiff by défendant, equaled the amount 
of the purchase price. 

At Law. 

Marsh & Cook and Elliott, Elliott & Littleton, for plaintifP. 
F. E. Matson, E, J. Binford, and W. A. Ketcham, for défendant. 

BAKER, District Judge. This is an action of replevin for the re- 
covery of the possession of personal property vfhich it is alleged 
the défendant has possession of vpithout right, and wrongfully de- 
tains from the plaintiff. The défendant, by way of answer and 
counterclaim, allèges that the plaintiff's right of possession grows 
ont of a contract entered into between the plaintifif and the défend- 
ant, by the terms of which the plaintiiï agreed to build certain cars 
for the défendant for the sum of |14,000, to be paid at stipulated 
times in cash; that part of the cars were built and delivered, and $5,- 
000 of the purchase price was paid before delivery; that by the tenus 
of the contract it was agreed that the cars should be delivered on a 
day certain, and it was mutually agreed that the plaintiff should pay 
to the défendant the sum of |100 per day for each day's delay in de- 
livery after a day named, which sum should be deducted from the pur- 
chase price; that there was a delay of four months or more in the 
delivery of the cars, for which the défendant is entitled to recover 
$12,000 or more, and it asks to hâve $9,000 of said sum applied to the 
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extinguishment of the balance of the purchase price, and for a judg- 
ment against the plaintifl: for the residue. The answer and counter- 
claims are Tery lengthy and involved, but the foregoing statement, 
although meager, sufflciently discloses their character for the pur- 
pose of considering the questions presented. The défendant moves 
the court to reject the answer and counterclaims for varions reasons 
stated in its written motion. It is insisted that, inasmuch as the ac- 
tion is in tort for the recovery of the possession of personal property, 
a counterclaim growing out of contract cannot be entertained. 

In the courts of the United States the distinction between actions 
at law and suits in equity is firmly maintained, and it is not compé- 
tent for the congress or the state législature to abrogate such dis- 
tinction. The fédéral courts will take cognizance of and enforce 
newly-created statutory rights, but they will do se according to the 
practice of those courts. Newly-created rights which are of a légal 
nature will be enforced in courts of law, while such rights as are 
équitable in their nature must be enforced by suits in courts of equi- 
ty. Hence, if the statute of the state has created new rights of ac- 
tion or grounds of défense which authorize the blending together of 
légal and équitable rights and remédies in one pleading, while such 
pleading would be proper in the courts of the state it cannot properly 
be entertained in a fédéral court. To permit it would be to disre- 
gard the distinction between légal and équitable rights and remédies, 
which is inadmissible. 

The législature of this state has enacted that there shall be no dis- 
tinction in pleading and practice between actions at law and suits in 
equity, and that there shall be but one form of action for the enforce- 
ment or protection of private rights. It is further enacted that ail 
the distinct forms of pleading theretofore existing inconsistent with 
the provisions of the Code are abolished. The only pleadings allowed 
are — ^Pirst, the complaint by the plaintifif; second, a demurrer and 
answer by the défendant; tïiird, a demurrer and reply by the plain- 
tifif. We are not hère concerned with the provisions of the Code ap- 
plicable to complaints. It is enacted that the answer shall contain — 
First, a déniai of each allégation of the complaint controverted by 
the défendant; second, a statement of any new matter constituting 
a défense, counterclaim, or set-oiï in plain and concise language; third, 
the défendant may set forth in his answer as many grounds of dé- 
fense, counterclaim, and set-off, whether légal or équitable, as he may 
hâve. It is enacted that a set-off shall be allowed only in actions for 
money demands upon contract, and must consist of matter arising out 
of debt, duty, or contract, liquidated or not, held by the défendant at 
the time the suit was commenced, and matured at or before the time 
it is offered as a set-off. From this définition of "set-off," it is ap- 
parent that the matter hère pleaded by way of counterclaims could 
not be pleaded as a set-off, because the action is in tort, and not for 
the recovery of a money demand upon contract. 

A counterclaim is declared to be any matter arising out of or con- 
nected with the cause of action which might be the subject of an ac- 
tion in favor of the défendant, or which would tend to reduce the 
plaintiff's claim or demand for damages; and it is further provided 
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that, if any défendant personally served with notice omit to set up a 
counterclaim arising out of the contract or transaction set forth in 
the complaint as tlie ground of the plaintifï's claims, or any of them, 
he cannot afterwards maintain an action against the plaintifî there- 
for, except at his own costs. Some confusion has arisen as to the 
true nature of the counterclaim provided for by the Code. This con- 
fusion is largely due to the fact that the Code définition of the coun- 
terclaim embraces the common-law recoupment and the cross bill of 
chancery. Many expressions are to be found in our Reports declar- 
ing that our statutory counterclaim is the blending of the cross bill 
of the chancery practice and of the recoupment of the common law. 
It is agreed in ail the cases that it is an attempt to blend in one Sys- 
tem the chancery and common-law pleading and practice in a single 
answer, called a "counterclaim." Assuming that the counterclaim of 
the Code comprehends the recoupment of the common-law and the 
cross bill of the chancery practice, it is at once apparent that the 
courts of the United States may entertain on their law side such coun- 
terclaims as would hâve constituted recoupment at common law, and 
it ought to be equally apparent that thèse courts on their law side 
cannot entertain such counterclaims as would hâve constituted the 
cross bill or cross complaint of the chancery practice. 

When a person was sued at law, the purpose of the action was to 
obtain a judgment affecting his rights of person or property. He 
who attempted to défend against such an action was called the "de- 
fendant," and the means employed to défend against such action 
were called his "défense." Originally, the word "défense," as used 
in common-law courts, meant simply the déniai of the truth of the 
déclaration. 3 Bl. Comm. 296; Chit. PI. 428. Later it came to 
mean whatever was oflered by the défendant as sufBcient to defeat 
the cause of action stated in the déclaration, either by way of déniai, 
justification, or confession and avoidance. He could défend by de- 
murrer or by pleading matter of fact. Such pleading was called a 
"plea." There was no such thing known to the common law as a 
counter or cross action. Mutual claims could not be set ofE one 
against the other. Set-off was unknown to the common law, and, 
as a right enforceable in common-law courts, it is a créature of the 
statute. If the plaintiff was indebted to the défendant, the latter 
was compelled to bring a separate suit, or resort to a court of equity 
to hâve his claim set ofif. The défendant might, however, by way 
of recoupment, show that the plaintiff had not sustained damages 
to the extent claimed, and thus reduce, or altogether defeat, the 
plaintiff's recovery. The défendant, by way of recoupment, could 
not recover judgtnent for any excess. The practice of the courts of 
chancery is more libéral. The respondent to a suit in equity may 
by a cross bill set up a cause of action which will not only defeat 
the complainant's right of recovery, but will also entitle him to a de- 
cree against the complainant for such further appropriate relief as 
he may show himself entitled to. Such affirmative relief could 
only be obtained by a cross bill in a court of chancery. The counter- 
claims in question cannot be entertained unless the statute of this 
state has worked such a change as that this court may entertain on 
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its law side a counterclaim which confessedly it could not hâve 
entertained in the absence of the statuts. Can it be successfully 
maintained that this court may entertain on its law side a counter- 
claim seeking relief whicli, in the absence of the statute, could only 
be obtained on its equity side? In other words, can the state stat- 
ute empower this court on its law side to take jurisdiction of a 
counterclaim which, without the aid of the statute, must bave been 
brought on its equity side? 

The statutory définition of a counterclaim marks the distinction 
between the two classes of légal and équitable remédies embraced 
in it. The statute embraces two distinct classes of counterclaims. 
The flrst consists of any matter arising out of, or connected with, 
the cause of action which might be the subject of an action in favor 
of the défendant. This embraces ail matters which would hâve 
constituted a cross bill or cross complaint in the chancery practice, 
and perhaps more. The second clause, deflning counterclaims, 
counts on matter which would tend to reduce the plaintiff's claim or 
demand for damages. This embraces the recoupment of the com- 
mon law, and nothing more. The flrst clause of the statutorj' 
counterclaim corresponds very closely to the cross bill or cross 
complaint of the chancery practice. A cross bill, under the chan- 
cery practice, to quote the language of an eminent author, "can be 
sustained only on matter growing out of the original bill." 2 Dan- 
iell, Ch. PI. & Prac. 1548 N. Story, in bis Equity Pleading (section 
389), says: "A cross bill is flled touching matters in question in the 
original bill." This principle is recognized by the suprême court 
of this State in Hunter v. McLaughlin, 43 Ind. 48. If the flrst class 
of statutory counterclaims embraces more than the cross bill of the 
chancery practice, it would constitute simply an enlargement of 
the scope of the cross bill or cross complaint, but it would not change 
the équitable character of this class of counterclaims. This is mani- 
fest from the fact that the second class of statutory counterclaims 
is the exact équivalent of the common-law recoupment, which is 
purely a légal défense. "Recoupment signifies réduction, and origin- 
ally a défendant could only secure a réduction of the amount of re- 
covery by recouping. It has been steadily held that recoupment is 
only proper in cases where the defendant's claim grows out of the 
same contract or transaction as that upon which the plaintiff's cause 
of action is founded. Davenport v. Hubbard, 46 Vt. 200; 2 Pars. 
Cont. 742." Standley v. Insurance Co., 95 Ind. 234, 260. The coun- 
terclaim of the second class must consist of matter arising out of, 
or connected with, the plaintiff's cause of action, and tending to re- 
duce the plaintifiE's claim or demand for damages. It is purely dé- 
fensive, and no judgment against the plaintifl for any excess can be 
recovered. The counterclaims hère pleaded do not belong to the sec- 
ond class, because they seek a judgment in favor of the défendant 
against the plaintiff. Thèse counterclaims belong to the first class, 
and are of équitable cognizance, constituting cross bills or cross com- 
plaints, according to the settled rifles of equity pleading. The court 
is of opinion that, so far as the matter set up in the spécial answer 
and counterclaims is défensive, it may be proved under the gênerai 
107 F.-^O 
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déniai. The plaintiff allèges that it is the owner and lawfully en- 
titled to tlie possession of tlie cars, and tliat the same are detained 
from it by the défendant unlawfuUy and without right. Any évi- 
dence tending to disprove the plaintifE's right of possession at the 
time the suit was begun is compétent under the gênerai déniai. The 
plainti£f, in order to make ont its cause of action, must, among other 
things, prove that the défendant has failed to pay for the cars ac- 
cording to the terms of the contract. Any testimony tending to 
prove that the cars were paid for at or before the time of bringing 
the suit would be compétent to defeat the action. If any error is 
committed in striking out the second paragraph of answer, no harm 
will be done, inasmuch as the matter so pleaded, so far as it is dé- 
fensive, may be proved under the gênerai déniai. It follows that the 
motion to strike out the second, third, and fourth paragraphs of an- 
swer and counterclaim must be sustained. So ordered. 



LOVELESS V. RANSOM et al. 

(Circuit Court of Appeals, Seventh Circuit January 19, 1901.) 

No. 639. 

1. Appbal— Joint Défendants— Nkcbssitt of Summons and Severance. 

Where the judgment or decre© is Joint, ail the parties against whom. it 
is rendered must join in the writ of error or appeal, unless there be sum- 
mons and severance, or the équivalent 
a. Same— Time ov Makins Objections. 

Thls matter is jurlsaictional, and objection may be made at any time 
before final disposition of the appeaL 

In Error to the Circuit Court of the United States for the North- 
ern District of Illinois. 

This is an action of debt on a bond condltioned for the performance of 
the covenants of a lease, whlch bond was executed by Carlton H. Gary and 
Braman H. Loveless as princlpals, and Noah E. Gary and Braman Loveless as 
sureties. Noah E. Gary having departed this life, the suit upon the bond is 
against the two principals, the surety, Braman Loveless, and Caroline H. 
Gary, Ella Ethel O. Gar.v, Anna Louise Gary, Dora Bernice Gary, and Ava 
Grâce Gary, respectively the widow and heirs at law of Noah E. Gary. The 
two défendants Loveless pleaded to the déclaration. The other défendants 
defaulted. The trial resulted in a Judgment Jlareh 4, 1899, against ail the 
défendants to the action. The judgment concludes with this clause: "Bond 
on wrlt of error is fixed at the sum of $4,500. Bill of exceptions to be flled in 
sixty days." The bill of exceptions, signed May 15, 1899, concludes as fol- 
lows: "To which décision of the court [referring to the Judgment] défendants 
then and there excepted, and said Braman Loveless prayed an appeal, and 
prays that thls, his bill of exceptions, may be signed and made a part of the 
record in this cause, which Is done accordingiy." Prier thereto, and on March 
16, 1809, Braman Loveless flled in the clerk's office a bond, with sureties, re- 
citing, among other things, that, he "being about to obtain a writ of error," 
the bond was condltioned "that if the said Braman Loveless shall prosecute 
his appeal to effect, and answer ail damages and costs if he fails to malie his 
plea good, the above obligation to be void; else to remain In fuU force and 
virtue." The record does not show this bond to hâve been approved by the 
court, except as It was approved by a Subséquent order of September 2, 1899, 
allowing a writ of error. At a subséquent term of the court, on September 2, 
1899, Braman Loveless flled his pétition for a writ of error, with an assign- 
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ment of errors, and the court on that day allowed thé 'wrlt; the order reoit- 
ing, "Said défendant having given bond aceordlng to law in the sum of forty- 
five hundred dollars, which said bond is to operate as a supersedeas." A 
citation was thereupon on that day issued, returnable withiu 30 days f rom Its 
date, and was served September 30th following. The record was flled In this 
court October 25, 1899. On January 16, 1900, the défendants In error flled 
their brief upon the merits of the appeal, and on January 19, 1900, flled their 
motion to dismiss the writ of error upon the ground that no summons and 
severance had been had, and that this court had not jurisdiction of a writ of 
error sued out by one of the défendants to the judgment. 

Charles Larimore and J. W. Coclaran, for plaintifiE in error. 
Lockwood Honore, for défendants in error. 

Before WOODS and JEiSfKINS, Circuit Judges, and BUNN, Dis- 
trict Judge. 

JENKrNS, Circuit Judge, after the foregoing statement of the 
case, delivered the opinion of the court. 

The ruie is flrmly established that, where a judgment or decree 
is joint, ail the parties against whom it is rendered must join in the 
writ of error or appeal, unless there be summons and severance, 
or the équivalent. Williams v. Bank, 11 Wheat. 414, 6 L. Ed. 508; 
Owings v. Kincannon, 7 Pet. 399, 8 11 Ed. 727; Wilson v. Insurance 
Co., 12 Pet. 140, 9 L. Ed. 1032; Smyth v. Strader, 12 How. 327, 
13 L. Ed. 1008; Masterson v. Herndon, 10 WaU. 416, 19 L. Ed. 953; 
The Protector, 11 Wall. 82, 20 L. Ed. 47; Hampton v. Rouse, 13 
Wall. 187, 20 L. Ed. 593; Simpson v. Greeley, 20 Wall. 152, 22 L. 
Ed. 338; Feibelman v. Packard, 108 U. S. 14, 1 Sup. Ct. 138, 27 L. 
Ed. 634; Estis v. Trabue, 128 U. S. 225, 9 Sup. Ot. 58, 32 L. Ed. 
437; Downing v. McCartney, 131 U. S. xcviii., 19 L. Ed. 757; Mason 
V. U. 8., 136 U. S. 581, 10 Sup. Ct. 1062, 34 L. Ed. 345; Dolan v. 
Jennings, 139 U. S. 385, 11 Sup. Ct. 584, 35 L. Ed. 217; Hardee 
V. Wilson, 146 U. S. 179, 13 Sup. Ct. 39, 36 L. Ed. 933; Ingelhart 
V. Stansbury, 151 U. S. 68, 14 Sup. Ct. 237, 38 L. Ed. 76; Davis v. 
Trust Co., 152 U. S. 590, 14 Sup. Ct. 693, 38 L. Ed. 563; Sipperly 
T. Smith, 155 U. S. 86, 15 Sup. Ct. 15, 39 L. Ed. 79; Eailway Co. v. 
Evans, 175 U. S. 723, 20 Sup. Ct. 1023, 44 L. Ed. 337; Fordyce v. 
Trigg, 175 U. S. 723, 20 Sup. Ct. 1024, 44 L. Ed. 337. 

The suprême court has declared that the matter is jurisdictional, 
and may be raised at any time before final disposition of the ap- 
peal; and we hâve, in conformity with that ruling. so held in this 
court. Hook v. Trust Co., 36 C. C. A. 645, 95 Fed. 41; Kidder v. 
Safe-Deposit Co. (C. C. A.) 105 Fed. 821. Au appeal or writ of error 
by one of several défendants in a joint judgment allowed at the 
term at which the judgment was rendered can be sustained upon 
the ground that during the term ail the parties thereto are to be 
deemed présent in court, and that the allowance of the appeal or 
writ of error by the court is équivalent to summons and severance. 
McNulty v. Commissioners, 39 C. C. A. 545, 99 Fed. 328. This case, 
however, does not fall within that ruling. The prayer for an ap- 
peal is in no proper sensé a part of the bill of exceptions. The 
office of that paper is to place upon record things occurring at or 
before judgment which would not otherwise be a part of the record. 
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The bill hère mentions a prayer for an appeal instead of a prayer 
for a writ of errer, and in that respect is manifestly inaccurate. 
No assignaient of errors was then filed, and, if the statement in the 
bill may be held to indicate an attempt to sue out a writ of error, 
it was abandoned; for at a subséquent term plaintifE in error pre- 
sented his pétition for a writ of error, with a proper assignment of 
errors, wMch was then allowed, and the bond previously ûled, by 
a libéral construction of the order, may be deemed to bave been 
approved. It cannot be said that any writ of error was allowed 
or sued out during the term at which the judgment was rendered, 
and, as the judgment was joint against ail the défendants, the writ 
of error should hâve been on behalf of ail, or there should hâve been 
summons and severance. The object of the rule is that the appel- 
late court shall net be twice vexed with the same case and the same 
question, when one appeal or writ of error will suflfice. It is said, 
however, that at most the failure to join the joint judgment debtors 
in the writ of error or to obtain summons and severance is an ir- 
regularity only, and may be waived, and is waived by the flling of 
briefs to the merits; that the case is like that of a suit against 
but one of two or more joint debtors, in which case the objection 
to the defect of parties should be taken by plea in abatement, or 
the defect is waived. This contention is not without merit, and 
is not without much force, and seems to be sustained by several 
décisions in the state courts. We are, however, concluded upon this 
question by the décision of the suprême court of the United States, 
which holds the question to be jurisdictional, and that "where there 
is a substantial defect in a writ of error, which this court cannot 
amend, it bas no jurisdiction to try the case." Wilson v. Insurance 
Ce, supra. The writ of error is dismissed. 



METROPOLITAN TRUST 00. OF NEW YORK et al. v. TOLBDO, ST, L. 

& K. G. R. CO. et al. 

HARJTS V. HUNT. 

(Circuit Court, D. Indiana. March 23, 1901.) 

No. 8,970. 

1. Cahriers dp LivE Stock— CoKTKACT Limiting Amodnt of Liabilitt to 

Agrbed Vai.uation. 

A Bitipulatlon in a bill of lading for live stoclî that In case of loss or 
Injury In shipment the carrier shall not be liable beyond a stated and 
agreed valuation per head, in considération of which the shipper is given 
a lower freight rate, is valld and binding on the parties, although the loss 
or injury results from the négligence of the carrier. 

2. Plbading—Answer— Partial Défense. 

A paragraph In an answer which purports to state a complète défense 
to the action is bad, when it merely pleads a contract limiting the de- 
fendant's liability to a stated sum. To avail himself of such limitation, 
défendant must admit liability to the extent of the sum stated, and plead 
the contract as a défense to his liability for the excess claimed. 
8. Same— Opération and Efpeot of Demuiirkr. 

Where a complaint is fatally détective, a demnrrer flled by the piaintifc 
to the answer must be carried back and sustained to the complaint. 
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4, Cabkikks— Limitation op Liabilitï — Requikement of Notice op Loss or 
Injuky. 

A provision in a bill of lading that the carrier shall not be liable for 
damages on account of injury or damage to tlie property sliipped, unless 
a claim therefor, verifled by affldavit, shall be presented to it or its agent 
within 30 days after the property is delivered, is reasonable and valid; 
and the présentation of such claim thereunder is a condition précèdent to 
the right of the shipper to maintain an action, and must be alleged in 
his complaint. 

Intervening Pétition of Henry L. Harms against the Keceiver to 
Recover for Injury to Stock in Shipment. On demurrer to answer. 

Blackledge, Sliirley & Wolf and Rooker, Hanna & Dailjj for pe- 
titioner. 
Clarence Brown and Chas. A. Schmettau, for défendants. 

BAKER, District Judge. The petitioner allèges that Samuel 
Hunt, by appointment of this court, was receiver operating the 
Toledo, St. Louis & Kansas City Railroad across the entire state of 
Indiana, and into the county of Howard, in said state; that he was 
a common carrier, over said railroad, of passengers and freight; 
that on July 21, 1900, the petitioner delivered a certain stallion 
race horse and a certain gelding race horse to E. O. Hopkins, as re- 
ceiver of the Peoria, Decatur & Evansville Railroad, for shipment 
from Grayville, 111., to Kokomo, Ind., which last-named station is 
in the county of Howard, and on the Une of railroad operated bj 
Samuel Hunt, as receiver; that the line of railroad operated by 
Hopkins, as receiver, was and is a Connecting line with the rail- 
road operated by said Hunt, as receiver; that said horses so deliv- 
ered to Hopkins, as receiver, were consigned to George Schover, 
at Kokomo; that a certain contract and bill of lading was enter ed 
into between said Hopkins, as receiver, and the said petitioner, by 
the terms of which said Hopkins, receiver, for the sum of $32, 
agreed to carry said horses, together with other freight, to Kokomo, 
Ind., by way of the aforesaid railroad and the Toledo, St. Louis & 
Kansas City Line, operated by Hunt, as receiver; that the freight 
charged for said shipment was prepaid (a copy of the bill of lading 
or contract is flled with the pétition, and is made a part thereof, 
and marked "Exhibit A"); that by the terms of the contract Hop- 
kins, as receiver, agreed to safely deliver the horses at the point 
of destination; that the freight car containing said horses arrived 
at Kokomo on the night of July 22, 1900; that Hunt, as receiver, 
did not safely carry and deliver said race horses to the consignée 
at Kokomo, as agreed in said contract, but through the négligence 
and carelessness of said Hunt, as receiver, and his employés and 
agents, both of said horses were injured and rendered valueless; 
that upon their arrivai at Kokomo the employés of Hunt, as re- 
ceiver, in order to side-track the car containing the horses, made 
what is known as a "flying switch," and in so doing the car contain- 
ing the horses was thrown violently against another car standing 
on the track upon which the said car containing the horses was 
run; that the car containing the horses was crushed in, and the 
horses were thrown down, tom loose from their fastenings, and 
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were pennanently injured; that the horses were of great value as 
race horses, and bj reason of said injury they are valueless as race 
horses or for any other purpose; that the two horses were reason- 
ably worth the sum of |7,000 ; and that by the négligence and care- 
lessness of Hunt, as receiver, and of his agents and servants, the 
petitioner has been damaged in the sum of $7,000, for which he 
prays judgment. The défendant answers in two paragraphs, and, 
as no question is made upon the flrst paragraph, it is not further 
noticed. The second paragraph of answer allèges that by the con- 
tract and bill of lading entered into between the intervener and 
Keceiver Hopkins, and under and in accordance with the terms on 
which the horses were shipped, it was agreed between the parties 
that the said horses were received by Hopkins, as receiver, for 
transportation as therein provided, upon the terms and conditions 
in said contract and bill of lading specifled, which were admitted 
and accepted by the said intervener; that in considération of the 
limitation, terms, and conditions in said contract and bill of lading 
contained, and assented to and accepted by the intervener, the 
freight charge on said shipment to destination should be at the 
spécial rate of 32 cents per hundredweiglit ; that it was further 
stipulated in said contract and bill of lading that in considération 
of the guaranty of the aforesaid spécial rate, and in further con- 
sidération of the granting by Hopkins, receiver, of free transporta- 
tion to one person to accompany said horses, Hopkins, as receiver, 
and this défendant, as operating a Connecting line of railroad, should 
in no event be liable for injury to said horses in excess of the agreed 
valuation, upon which valuation the spécial rate for the transporta- 
tion of said horses was based, viz. if stallions, not exceeding |200 
each, and if horses, not exceeding ?50 each, and, further, that if the 
final destination should be beyond the line of railroad of Hopkins, 
receiver, then ail the terms, provisions, and conditions of said con- 
tract and bill of lading should extend to, and be for the beneflt of, 
any Connecting carrier receiving said shipment; that the intervener 
signed said contract and bill of lading, and assented to the terms 
and conditions thereof; and that even if said horses were injured 
as in said intervening pétition set forth, which the receiver dénies, 
he would be liable for the same only in the sum of |200 for the stal- 
lion and $50 for the gelding. To this paragraph of answer the 
plaintiff has demurred on the ground that the same does not state 
facts sufQcient to constitute a ground of défense. In argument, 
counsel for the plaintiff insist that this paragraph of answer is bad 
because it professes to answer the whole complaint and to deny 
ail liability, whereas it ought to hâve been pleaded as a partial 
answer, admitting liability to the extent of |250. It is further con- 
tended that the stipulation contained in the contract of affreight- 
ment is invalid because it seeks to relieve the défendant from lia- 
bility for négligence. The stipulation in the contract is as follows: 

"That said first party sliall In no event be liable for said stock in excess 
of the foUowing agreed valuation, upon which valuation is based the rate 
chargea for transportation of said animais, namely: If stallion or jacl£, not 
exceeding $200 each; if horses or mules, not exceeding $50 each." 
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The second ground of objection is not tenable. The case of Hart 
V. Eailroad Co., 112 U. S. 331, 5 Sup. Ct. 151, 38 L. Ed. 717, settles 
the question adversely to the contention of counsel for the plaintiff. 
In that case the plaintiff sued the railroad company to recover dam- 
ages for injuries to a number of horses carried by it over its rail- 
road under a spécial contract in which it was provided that the 
company assumed a liability on each horse not exceeding |200. The 
suit was to recover on account of the company's négligence, and 
the évidence disclosed that its négligence caused the injury. On 
the trial the plaintiff offered to prove that the horses were ail valu- 
able race horses, and by the loss of one which was killed, and the 
injury of the others, he was damaged in the sum of |25,000. The 
testimony was excluded, and a verdict and judgment rendered upon 
the basis of the limitation in value contained in the contract of 
affreightment. The plaintiff appealed, contending that the valuation 
in the contract and bill of lading was no limitation to his right to 
recover for any injury to his property which was the resuit of the 
company's négligence, upon the theory that the carrier is forbidden 
by public policy to flx a limit on its liability for a loss by its négli- 
gence at any amount less than the actual loss caused by such nég- 
ligence. But the court say: 

"This qualification of the liability of the carrier is reasonable, and is as 
Important as the rule which it qualifies. There is no Justice in allowing the 
shipper to be pald a large value for an article which he has induced the car- 
rier to take at a low rate of freight on the assertion and agreement that its 
value is a less sum than that claimed after a loss. It Is just to hold the 
shipper to his agreement, falrly made, as to value, even where the loss or 
injury has occurred through the négligence of the carrier. The effect of the 
agreement Is to cheapen the freight and secure the earriage if there is no 
loss, and the effect of dlsregarding the agreement after a loss is to expose 
the carrier to a greater rislî than the parties intended he should assume. The 
agreement as to value In this case stands as if the carrier had aslied the 
value of the horses, and had been told by the plaintiff the sum inserted In the 
contract. The limitation as to value has no tendency to exempt from lia- 
bility for négligence. It does not induce want of care. It exacts from the 
carrier the measure of care due to the value agreed on. The carrier is bound 
to respond in that value for négligence. The compensation for earriage is 
based on that value. The shipper is estopped from saylng that the value is 
greater. The articles hâve no greater value, for the purposes of the contract 
of transportation, between the parties to that contract. The carrier must re- 
spond for négligence up to that value. It Is just and reasonable that such a 
contract, falrly entered into, and where there is no deceit practiced on the 
shipper, should be upheld. There Is no violation of public policy. On the 
contrary, it would be unjust and unreasonable, and would be répugnant to 
the soundest principles of fair dealing and of the freedom of contracting, and 
thus in conflict with public policy, if a shipper should be allowed to reap the 
benefit of the contract if there Is no loss, and to repudiate it in case of loss." 

The doctrine of this case is binding on this court. But the an- 
swer is bad because it undertakes to answer the whole complaint, 
and fails to state facts suflScient to constitute a complète défense 
to the whole cause of action. The défendant should hâve admitted 
his liability to the extent of |250, and pleaded the contract to relieve 
himself from liability for damages in excess of that sum. But, 
while the answer is bad, the demurrer to it cannot be sustained. A 
bad answer is good enough for a bad complaint. The complaint 
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in thîs case is founded on a spécial contract in -writîng. By tlie 
terms of that contract, made a part of the complaint, it was ex- 
pressly agreed between the parties — 

"That no claim for damages which may accrue to said second party [the 
petitioner] under this contract shall be pald by the said flrst party, or sued 
for In any court t>y the said second party, unless a claim of such loss or dam- 
age shall be made In writing, verified by the affidavit of the said second party 
or his or their agent, and delivered to the gênerai freight agent of the said 
first party at his office in the city of Bvansville, Indiana, within thirty days 
from the time said stock Is removed from said cars, and that. If any loss or 
damage occurs upon a Une of a Connecting carrier, then the carrier shall net 
be liable, unless a claim be made in like manner and delivered in like time to 
some proper offleer or agent of the carrier on whose Une the loss or damage 
occurs." 

In the complaint there is no allégation that the petitioner made 
a claim in writing, verified by afSdavit, and delivered the same to 
some proper officer or agent of the receiver, Hunt. Nor does the 
complaint show any waiver or excuse for a failure so to do. An 
averment showing the making of the claim under oath, and the de- 
livery of it as required by the contract, is a condition précèdent 
and is necessary to constitute a good cause of action. In the case 
of Express Co. v. Harris, 51 Ind. 127, it was held that a provision 
reqiiiring the présentation of a claim in writing at the office of the 
express company within 30 days was a reasonable requirement, in 
point of time. The court further said that the claim must be made 
in such case upon some agent or ofQcer of the company chargeable 
with the loss. That such a stipulation is valid has been held in a 
number of cases cited by the court. See, also, Express Co. v. Cald- 
well, 21 Wall. 264, 22 L. Ed. 556; Eailway Co. v. Kagsdale, 14 Ind. 
App. 406, 42 N. E. 1106. In Case v. Railroad Co., 11 Ind. App. 517, 
519, 39 N. E. 426, the court, speaking of a stipulation requiring a 
claim to be presénted in writing within 10 days from the time of 
the removal of the stock, say: 

"That such a provision as we are considering, where reasonable, must be 
regarded as a condition précèdent, performance of whlch must be alleged to 
make the complaint good, was declded in Express Co. v. Harris, 51 Ind. 127, 
followed by this court In Railroad Co. v. Widman, 9 Ind. App 190, 36 N. E. 
370. To the same efCect is Railroad Co. v. Simms, 18 111. App. ©S." 

In Parill v. Eailway Co. (Ind. App.) 55 N. E. 1026, 1031, it is said: 

"So where, as hère, there Is a spécial contract providing a necessity for rea- 
sonable notice of claim, the giving of such notice or the présentation of such 
claim being a condition précèdent, it is a part of the plaintiff's cause of action 
to show performance of this précèdent obligation on his part, or to show the 
waiver of performance or of strict formality." 

The gênerai doctrine is thus stated in 5 Am. & Eng. Enc. Law 
(2d Ed.) p. 321: 

"The same principles whlch justlfy a stipulation fixlng the time within 
which a suit must be brought for a loss of or Injury to goods apply to a stipu- 
lation requiring the shipper to prosent his claim In writing within the pre- 
scrlbed time, and such stipulations, where the time fixed Is not unreasonable, 
are unlformly upheld." 

This court knows of no case in which it has been held that a t^ 
qnirement that the claim should be filed within 30 days from the 
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delivery of the stock was held unreasonable in point of time. In- 
deed, many cases are to be found in the books holding that 10 days, 
or even a shorter period of time, is not unreasonable. 

It résulte that the demurrer must be carried back to the interven- 
ing pétition, and sustained thereto. The intervening petitioner is 
given leave to file an amended pétition within 20 days herefrom, 
and, failing so to do, his intervening pétition shall stand dismissed. 



HUTCHINSON COOPEEAGE CO. T. SNIDER. 

(Circuit Court of Appeals, Seventh Circuit. Aprll 22, 1901.) 

No. 732 

L Expert Opinion— Machikekt. 

Where the faets toucbing the question whether a machine was imprac- 
ticable and unsafe cannot be fully commnnicated to the jury, expert opin- 
ion is compétent. 

2. ASSIGNMBNT OF ErROR— INSTRUCTIONS. 

An assignment of error to the givlng of an instruction containing a num- 
ber of propositions cannot be considered where the partieular proposition 
of law objected to, or the grounds of objection, are not polnted out. 

In Error to the Circuit Court of the United States for the Western 
District of Wisconsin. 

V. W. James, for plaintiff in error. 

W. W. F. Bailey, for défendant in error. 

Before WOODS, JENKINS, ajnd GEOSSCUP, Circuit -Judges. 

PER CUKIAM. This action was for personal injury suiïered by the 
défendant in error while employed by the plaintiff in error at G-reen- 
wood, Wis., in operating a machine used for "butting and ripping 
bolts." It is alleged that the machine was not a fit one for the use 
to which it was put; that, in particulars stated, it was defectively 
constructed ; and that the plaintiff, being inexperienced in the man- 
agement of it, and without knowledge of the peculiar dangers to which 
he was thereby exposed, was taken from his regular and proper em- 
ployment, and, without proper instruction, was put to operating the 
machine, and in operating it suiïered the injury complained of. The 
défendant asked the court to direct a verdict for the défendant, but 
does not seem to hâve pointed out in what respect the évidence was 
supposed to be insufflcient. See Adams v. Shirk, 43 C. C. A. 407, 104 
Fed. 54. We are of opinion, however, that there was sufQcient évi- 
dence upon every vital question to warrant the submission of the case 
to the jury. It would serve no good purpose to rehearse the testi- 
mony. 

Error is assigned upon the giving of an instruction which, as set out 
in the si)eciflcation, contains a number of propositions ; and the spéc- 
ification fails to state the partieular proposition of law objected to, or 
the grounds of objection. Stewart v. Morris, 37 C. C. A. 502, 96 Fed. 
703; Columbus Const. Co. v. Crâne Co., 40 C. C. A. 35, 98 Fed. 946; 
Id., 41 C. C. A. 189, 101 Fed. 55. W^e are of opinion, however, that the 
instruction was proper. 
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The court permitted witnesses to testify tliat a machine like a model 
put in évidence was impracti cable and dangerous. This, it was ob- 
jected, was an invasion of the province of tlie jury. When, bowever, 
thé subject is one concerning which expert testimony is proper, it is 
not a good ground of objection that the opinion of a witness embraces 
"the point to be decided by the jury." Transportation Line v. Hope, 
95 U. S. 289, 297, 24 L. Ed. 477. And when the inquiry is whether a 
machine is properly constructed, or is suitable for the use to which it 
is put, whether it can be operated without danger, or in what respects 
it will be dangerous to the one operating it, there can be no doubt 
that the testimonv of experts wilI ordinarilv be compétent. Car Co. 
V. Harliins, 5 C. C. A. 326, 55 Fed. 932; Biscuit Co. v. Eouss, 20 C. 
C. A. 555, 74 Fed. 608; Daly v. City of Milwaukee, 103 Wis. 588, 79 
N. W. 752; Htts v. Eailroad Co., 59 Wis. 323, 18 N. W. 186; Lawson, 
Exp. Et. c. 5, "Mechanics & Worlonen," passim. The witnesses, to 
whose testimony objection was made, each testifled with référence to 
a model which was assumed to be a correct représentation of the orig- 
inal machine, and, after stating his opinion that a machine so con- 
structed was impractical and unsafe, in response to interrogation 
stated in what particulars he regarded the apparatus as defective in 
construction and dangerous in opération; and, when ail the fàcts 
can be gotten before the jury in that way, it is certainly the better, 
and perhaps the only proper, practice that a witness, instead of being 
allowed to express a gênerai opinion, shall be required to point ont in 
what respects, if any, he considers the machine defective or danger- 
ous ; but, where the facts touching the question cannot be fully com- 
municated to the jury, the competency of expert opinion is clear, and 
it is not apparent that in this instance the opinions expressed were 
improperly admitted. The judgment below is aiBrmed 



NEW YORK INSULATBD WIRB CO. V. BEOADNAX. 

(Carcuit Court of Appeals, Second Circuit. March 6, 1900.) 

No. 102. 

EMPIiOTMBNT — RlQHT TO D18CHAKGB. 

The making of an improvldent contract by an electrical engineer with 
his assistants, which Is corrected, at his einployer's request, as soon as 
made, does not, as matter of law, justify his diseharge, but Is to be con- 
sidered on the question of his alleged misconduct in acting against the 
employer's pecuniary interest and in failing to render falthful service. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

The défendant in error (hereinafter called the "plaintiff"), as as- 
signée of the claim of Francis Broadnax against the plaintiff in 
error, the New York Insulated Wire Company (hereinafter called 
the "défendant"), for damages for the breach of a contract of employ- 
ment, brought an action at law against it in the circuit court for 
the Southern district of New York, and recovered a verdict for 
$2,818.99, upon which verdict judgment was entered. This writ of 
error was brought to review that judgment. 
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Henry B. Twombly, for plaintiff in error. 
Henry A. Bowman, for défendant in error. 

Before WALLAGE, LAOOMBE, and SHffMAJsr, Circuit Judges. 

SHn»MAN, Circuit Judge. On July 5, 1892, the défendant em- 
ployed Francis Broadnax as electrical engineer for two years from 
August 20, 1892, at the salary of 14,000 per annum. Tlie immédiate 
engineering work whicli he was to enter upon was to malie plans for, 
hâve the charge of, and inspect the work incident to the defendant's 
subcontract with the Westinghouse Electric & Manufacturing Gom- 
pany for wiring at the World's Fair. The last-named company had 
the contract for the entire electrical work. This subcontract waa 
one of importance, for it required the use of nearly 2,000,000 feet of 
wire, and the installation of between 63,000 and 64,000 lights, upon 
ground about one and one-half miles long, and, exclusive of the Mid- 
way, from a half mile to three-fourths of a mile wide. This work 
was completed with reasonable promptness, in vievv of unforeseen 
requirements and changes by the ofûcers of the World's Fair, was 
turned over to the Westinghouse Company on June 28, 1893, and 
was apparently accepted. Broadnax was discharged the day before. 
After his discharge the défendant continued to do electrical work 
in the buildings until JNovember, 1893. At flrst Broadnax had 
charge of the work, with two of the witnesses, Swallow and Harris, 
as his assistants. Swallow was assistant engineer. His duty was 
to lay out the plans for the work, and he had some part in seeing 
that they were executed, while Harris had direct charge of the men 
at work, and also saw that the plans were carried into effect. In 
February, 1893, James W. Godfrey was appointed by the défendant 
its business manager in the Fair, and remained in Chicago until 
August, 1893. Upon the trial, the plaintiff rested, after having put 
Broadnax upon the stand to make out liis prima facie case, who 
was subjected to a brief cross-examination. The défendant intro- 
duced its witnesses, and, after it rested, Broadnax briefly contradict- 
ed some of their statements. The défendant endeavored to justify 
the discharge by testimony of alleged misconduct in the foUowing 
respects : 

"(1) He was generally inattentive to his work, and did not give liis Per- 
sonal inspection to tlie work, as he had agreed to do, and as ordered more 
than once by the company, with résultant loss to the company, as herelnafter 
more fully set forth. (2) He disobeyed express orders of the company. (3) 
He did not give proper supervision to the work of the Standard Underground 
Cable Company under its subcontract, with the resuit that company never 
had any complète report of the work of the cable company, to its disadvan- 
tage in its suit against the cable company. (4) He knowingly employed im- 
necessary, useless, and incompétent workmen, at the expense and to the détri- 
ment of the company. (5) He used the services of employés of the company 
as spies upon other workmen employed by Godfrey, the business manager 
of the company, in his flght against Godfrey. (6) He knowingly made con- 
traets of employment with Swallow and Harris which were improvident and 
unauthorized. (7) He made negligently Inaecurate reports to the company. 
(8) He purposely failed and neglected to attend the joint meetings of the 
heads of the various departments of the electrical work at the Fair, though 
It was a part of his duty, and though he was frequently requested, to do so. 
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(9) He knowîngly and wlllfully attempted to get Swallow and Harrls to be 
unfaitliful to their dutles to the Company." 

The defendanfs principal witnesses were Gallaher, the secretary 
and managing director of the défendant, who was at the World's 
Pair 17 or 18 times during Broadnax's term of service, Harris, Swal- 
low, and Ruebel, the président of a St. Louis corporation which had 
a subcontract with the défendant in its wiring business at the Fair. 
Godfrey, though in court at the trial, was not examined. The de- 
fendant, being of opinion that thèse witnesses made out a strong 
case, and that the discharge was justified on the facts as shown by 
undisputed évidence, moved, at the close of the entire testimony, 
for a direction of a verdict for the défendant, which was denied. It 
will be seen, by looking at the charges of misconduct, that much of 
the évidence in support of them would naturally rest upon Swallow 
and Harris, who were the daily assistants of Btoadnax. Harris 
testifles that the most marked alleged acts of infldelity to the pe- 
cuniary interests of the défendant were cominitted with his help. 
They testiiied that idlers and incompétent persons were kept upon 
the pay roll by the orders of Broadnax; that he attempted to induce 
them to be unfaithful and to delay the work; that he disobeyed the 
défendantes gênerai order which required Mm to be in the ofQce 
daily between certain hours, and to be upon the work at other times. 
Grallaher testifled in regard to his inattention to business, his lack 
of push, and the unexpected cost of the work. Swallow testifled 
that Broadnax was in the offlce, day after day, in idleness, and Rue- 
bel testifled that he could not be found during the ofiSce hours. 
The witnesses Swallow and Harris testifled with sufiicient vigor, but 
the testimony of Harris shows that its value was uncertain, and 
with respect to the main uncontradicted point, in regard to neglect 
to attend the joint meetings of the heads of the varions departments 
at the World's Fair, its importance, as it came from the lips of the 
witnesses, was because it corroborated the views of Gallaher re- 
specting the laziness and inattention to business of Broadnax, rather 
than because of itself it constituted a cause of discharge. The ques- 
tion of the existence of adéquate reasons for the discharge properly 
belonged to the jury. 

The next point is that the omission or the refusai to charge as re- 
quested in divers particulars, especially that the omission to charge 
that a verdict for the défendant must resuit if certain particularly 
specifled acts were found to hâve been committed, was erroneous 
and misled the jury. The défendant presented 22 requests to charge. 
Many of them were intended to direct the attention of the jury to 
particular acts, and called upon the court to instruct them that, if a 
particular act was found to hâve occurred, discharge was justifiable. 
The omissions to charge the requests from 5 to 13 are the alleged 
errors which are chiefly relied upon, and which are as follows: 

"(5) If the jury believes that Broadnax did not give daily and personal 
inspection to the worlv of the New York Insulated Wire Company, as ordered 
and directed by said wire company, and thereby became uniamiliar with its 
work, to the damage of the wire company, then the discharge of Broadnax 
was justifiable. (6) If the jury believe that Broadnax did not give proper 
inspection of the work of the Standard Underground Cable Company, that 
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Broadnax did not obtain proper reports of the work of the Standard L'nder- 
grouud Cable Company, so as to make it impossible for the New York In- 
sulated Wire Company to know the character of the work performed by the 
Standard Underground Cable Company, to the détriment of the New York 
Insulated Wire Company, then the discharge of Broadnax was justified, and 
the verdict of the jury should be for the défendant. (7) If the jury believe 
that Broadnax refused and negleeted to attend the meetings between the 
chief engineer of the World's Fair, the Westinghouse Company, the Stand- 
ard Underground Cable Company, and tbe New York Insulated Wire Com- 
pany, purposely and without good excuse, and by reason of such refusai and 
neglect became unable to properly direct the work of the New York Insulated 
Wire Company, In accordance with his contract of employment as chief en- 
gineer, then his discharge was justifiable. (8) If the jury believe that, be- 
cause of his disagreement with Godfrey, who had been sent to Chicago as 
head of the business department of the New York Insulated Wire Company, 
Broadnax negleeted his work, and employed his time and that of his men in 
his quarrel with Godfrey, then his discharge was justifiable. (9) If the jury 
believe that Broadnax told Harris to make the work at the World's Fair 
cost as much as possible to the New York Insulated Wire Company, and 
Harris, aeting under such orders, employed an unnecessary number of men 
upon the work, then his discharge was justifiable. (10) If the jury believe 
that Broadnax ordered that a man whose name was Andy Anderson should 
be kept on the pay relis in spite of the fact that he did little, if any, work, 
and, in accordance with such orders, Harris did keep said Anderson on the 
pay roUs, and punched full time for him, then the discharge of Broadnax 
was justified. (11) If the jury believe that Broadnax told Swallow to make 
the work cost as much as possible to the New York Insulated Wire Company, 
then the discharge of Broadnax was justifiable. (12) If the jury believe that 
Broadnax purposely and knowingly acted against the interest of the Com- 
pany, in any way, in the discharge of his contract, then his discharge was 
justifiable. (13) If the jury believe that Broadnax knowingly and without 
authority entered into a contract with Harris and Swallow, whereby it was 
provided that, in the case of dismissal for any cause before the expiration of 
their time of employment, their salary was to be paid to them to the end 
of the term in fuU, then such action on the part of Broadnax justified the 
Company in discharging him." 

The trial judge evidently thought that the strength of the defend- 
ant's case was the testimony in regard to Broadnax's lack of financial 
integrity, gênerai lack of service in the defendant's work, which in- 
cluded the failure to make personal inspections, and the testimony in 
regard to the enhancing the cost of the work. He did not follow 
the defendant's itemized requests, but charged the jury gêner ally and 
in substance that the défendant was not limited in its testimony to the 
reasons which were given to Broadnax for bis discharge when be 
was dismissed, but could show other and additional reasons, and, if 
he was making the work more expensive than it ought to be, — if he 
worked against the interest of his employers, not rendering his serv- 
ices to it fairly, but depriving it of tbe benefit of his services, so that 
it was apparent that he was not fulâlling on his part, — that be was 
not giving the défendant the faitbful service to which it was entitled, 
then there was good ground for his discharge, and the verdict should 
be for the défendant; that Broadnax was rightfully discharged, if 
he was unfaithful to its interests, or if, instead of attention to the du- 
ties of his employment, he failed substantially to give his employer 
the benefit of his time and service. In regard to the testimony of a 
witness that Broadnax had 20 men on his pay roll who were doing 
nothing, with his approval, and that he had said, "Make it cost as 
much as jou can," the judge charged that, if the testimony v?as be- 
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lieved, it furnished adéquate cause for a prompt dismissal. He fur- 
ther said that the number of witnesses did not control the resuit, but 
that if the testimony satisfled the jury that Broadnax was fairly and 
reasonably attending to his business, doing faithfully what he had 
agreed to do, then the verdict should be for the plaintifî; but, if it 
showed that he was hostile to his employer, taking part against it, 
was not serving it, but was trying to make the work cost as much as 
he could, the verdict should be for the défendant. In regard to the 
point of disobedience to the defendant's orders, the charge was that 
he was ia its employment, and should obey its reasonable directions, 
but that it was a subject for the cofisideration of the jury, in view of 
the magnitude of the work and its détails, whether the orders in re- 
gard to the duration of the oifice hours, and the hours of attendance 
upon the outdoor work of inspection, could be exactly and literally 
complied with. In reply to a request to charge particularly the sev- 
enth request, the court said : 

"I will leave that as I hâve charged,— that tbey are to weigh ail this evl 
dence as hearing upon the question as to his failure to attend the meetings 
of the chief engineer of the World' s Fair and the Westinghouse Company; 
that is, the jury may consider if he did that purposely, without good cause. 
I do not tum the case on his failure to attend those meetings, but the jury 
may consider whatever there was to that on the question that I submit to 
you, as to whether he was carrying out his contract." 

Thèse were meetings called by Pierce, the chief engineer of the 
World's Fair, of the heads of the clérical departments, in which ver- 
bal instructions were given by Pierce to the departments how to es- 
pedite and finish up in harmony the work under way. Swallow at- 
tended them, as representing the défendant. Mr. Gallaher requested 
him to go. lîroadnax attended but two of them, although Swallow tes- 
tifies that he asked him to go, and thought that he should hâve gone. 
On June 3d, Gallaher asked Broadnax to attend a meeting to be com- 
posed of Pierce and three electrical managers and the electrical and 
business department of the défendant, with a view of laying out the 
work towards speedy completion, unless his physician forbade it. 
Broadnax replied that his physician did not approve of his présence 
at the meeting. On June 21st, Gallaher requested Broadnax and 
Swallow to meet Pierce and Keller, of the Westinghouse Company, 
that evening, at an important interview called by Pierce. Broadnax 
replied that it would be impossible for him to be at the meeting on 
account of a previous engagement, and that he was busy upon some 
trouble, — in the work or among the workmen, as is supposed. Thèse 
two classes of meetings are those referred to in the seventh request 
and the sixth additional request, which was as follows: 

"(6) If the jury believe that Broadnax refused to attend the meetings be- 
tween the chief engineer of the World's Fair, the Westinghouse Company, 
and the wire company, and that such meetings were necessary for the proper 
carrying out of the worli of the wire company, then his discharge was Justi- 
fled." 

In our opinion, the testimony on the subject justifled the refusai to 
place the weight upon thèse meetings which the defendant's counsel 
desired. They were circumstances to be considered in the détermi- 
nation of the question of the attention which Broadnax paid to his 
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business, and hâve a less important position in the record than in the 
argument of counsel, The facts in regard to the thirteenth request 
are that on or about April 10, 1893, Broadnax made contracts with 
Swallow and Harris in regard to their services and salary, and in each 
contract the clause in regard to the payment of salary was not busi- 
nesslike and was too favorable to the employés. The défendant forth- 
with sent for Broadnax to corne to New York, objected to those claus- 
es, they were altered in accordance with the defendant's wishes, and 
he returned to the Fair. The court properly refused to say that if an 
electrical engineer made an improvident contract with his two assist- 
ants, which was corrected at the defendant's request, as soon as made, 
such single act, as matter of law, justifled the company in discharging 
him f rom the position of its electrical engineer, but charged them that 
the act was to be considered upon the question of his alleged miscon- 
duct in acting against their pecuniary interest and in failing to ren- 
der faithful service. An inspection of the record leads to the resuit 
that the strength of the defendant's case against Broadnax was prop- 
erly estimated by the trial judge, and consisted in a gênerai lack of 
attention to the defendant's business, lack in thoroughness of inspec- 
tion of the work, and want of thoroughness of oversight, so that ''the 
work grew away from him," and he became inert in the service of the 
défendant. We do not flnd that any substantial error was committed 
in. the présentation of the defendant's side of the case to the jury. 
The judgment of the circuit court is afflrmed, with costs. 
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(Circuit Court of Appeals, Third Circuit. Mareh 12, 1901.) 

No. 29. 

National Banks— Stockholdkbs S0b ject to Assessments — Transfeb of 
Shares in Good Faith. 

An owner of shares in a national bank, who sold the same in good faith, 
without linowledge or reason to beiieve that the banli was Insolvent, and 
who did everything that was reasonably possible to hâve the proper 
formai transfer made on the boolis of the bank, cannot be treated as a 
shareholder, and held liable to an assessment made by the comptroller 
uiKJn the subséquent closing of the bank as insolvent, upon évidence show- 
Ing that the bank was in fact insolvent at the tlme the sale was made, 
and that the purchaser was also insolvent. The statute imposes no re- 
striction upon the right to transfer shares because of the insolvency of 
the bank or the transférée, nor do considérations of publie policy justify 
it where the seller has exercised due diligence, and has acted in the 
transaction with fairness and good faith. 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

Charles Biddle and Asa W. Waters, for plaintiff in error. 
Richard C. Dale, for défendant in error. 

Before GEAY, Circuit Judge, and McPHERSON and BRAD- 
FOED, District Judges. 
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J. B. McPHEESON, District Judge. This suit is brouglit by thé 
receiver of an insolvent national bank to enforce the double lia- 
bility of a sharekolder. The bank was closed and thé receiver was 
appointed on December 23, 1897, and upon that day the name of 
the défendant appearçd upon the officiai list of shareholders as the 
owner of 10 shares of the capital stock. Prima facie, therefore, 
she was liable for the assessment that was afterwards levied by the 
comptroUer of the currency; but she met this apparent liability 
(suceessfuUy, as the verdict shows) by offering évidence at the trial 
to prove that on December 2d she had sold her shares in good faith, 
without knowledge or suspicion that the bank was either then in- 
solvent, or was likely to prove insolvent, and that she had done 
everything that was reasonably possible to procure a transfer of 
the shares on the books of the bank to the purchaser. Under sev- 
eral décisions of the fédéral courts, if the évidence established thèse 
facts, a complète défense was presented to the receiver's claim. 
Whitney v. Butler, 118 U. S. 655, 7 Sup. Ct. 61, 30 L. Ed. 266; 
Richmond v. Irons, 121 U. S. 27, 7 Sup. Ct. 788, 30 L. Ed. 864; 
Earle v. Coyle, 38 C. C. A. 226, 97 Ped. 410; Matteson v. Dent, 
176 U. S. 521, 20 Sup. Gt. 419, 44 L. Ed. 571. Eecognizing the prob- 
ability that the défense would be successful, the receiver attempted 
to reply to it by offering to prove in rebuttal that the bank was 
insolvent on December 2d as well as on December 23d, and that 
the purchaser of the shares was also insolvent at the time the sale 
was made to him. This évidence was objected to as immaterial, 
uniess the receiver should offer to foUow it by proof that the dé- 
fendant had knowledge of the insolvency of the bank and of the 
insolvency of the purchaser; and, as the receiver was unable thus 
to follow the offer, the leamed judge excluded the testimony. It 
should be noted that neither in the court below nor in this court 
was it contended that the évidence was offered upon the question 
of the defendant's good faith. Her ignorance of the insolvency 
and her good faith were coneeded, and the receiver's purpose was 
merely to raise the question that is immediately to be stated and 
considered. Manifestly, if the évidence had been offered to affect 
the defendant's good faith, it would hâve been insuflflcient, without 
other évidence from which her knowledge of the bank's insolvency 
might fairly be inferred. 

It is the exclusion of this rebuttal testimony that is complained 
of under the only assignments of error that need be discussed. The 
question presented is this: In what sensé does the double liability 
of a shareholder in a national bank become fixed when the bank 
becomes insolvent in fact? Is it either flxed absolutely, so that 
no transfer, in good faith or otherwise, to any purchaser whatever, 
can afterwards be made that will relieve the shareholder? Or is 
it so far iixed that no valid transfer can be made, even in good 
faith, if the purchaser be insolvent? The plaintiiï in error has re- 
ferred us to cases decided in several states under their respective 
constitutions and statutes that seem to support his contention con- 
cerning the nature and time of maturity of a shareholder's liability. 
Thèse décisions hold that the liability is fixed, either absolutely 
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or Bub modo, by the fact of insolveney; but we do not discuss them, 
because the national banking act and the décisions of th.e suprême 
court o| tlie United States bave establisbed a différent rule in re- 
spect to shares in a national banking association. Section 5139, 
Rev. St., provides that such shares shall be transferred on the books 
of the bank as the by-laws may prescribe, and that "every person 
becoming a shareholder by such transfer shall In proportion to his 
shares succeed to ail the rights and liabilities of the prior holder 
of such shares." TMs provision has been so enlarged by the déci- 
sions already cited that a shareholder is enabled to rid himself 
of his rights and liabilities by less than a transfer in fact. He 
will satisfy this section if he is able to prove that he sold in good 
faith, and that he did everything that was reasonably possible to 
procure the proper formai transfer on the books of the association. 
There is no restriction in the banking act forbidding transfer after 
the bank has become insolvent, or forbidding transfer to an insol- 
vent person at any time; and, if thèse restrictions on the right to 
sell are to be enforced, it is because they are imposed by the courts 
in obédience to considérations of public policy, or in accordance 
with the gênerai principles of justice and fair dealing that are ap- 
plied to test any gîven transaction, although no statute may hâve 
enacted thèse principles as rules of décision. 

What answer, then, do the principles of justice and fair dealing 
lead us to give to the question now before the court? We think 
the answer should be this: As congress has imposed no restric- 
tion on the right to sell, and as the duty to transfer has been held 
to be fulfilled by a proper, even if an unsuccessful, effort to trans- 
fer, the seller is bound simply to diligence, fairness, and good faith 
in the transaction. He is not bound at his péril to know that the 
bank is insolvent, or that the proposed purchaser of his shares is 
insolvent. He is bound to take notice of any fact that may rea- 
sonably put him on inquiry conceming the insolveney of the bank 
or of the purchaser, and to use diligently the means of knowledge 
3.t his disposai. If he knows, or has reasonable ground to believe, 
that the bank is insolvent, it would be a fraud if, with intent to 
évade his own liability, he should sell his shares, even to a solvent 
person; and both the receiver of the bank and the purchaser would 
find a court of equity ready to afford them proper redress. So, 
also, if with similar knowledge of the bank's insolveney, or with 
reasonable ground for belief, a shareholder should seU to a person 
whom he knew to be insolvent, this would be presumably miscon- 
duct of the same nature. Such a sale could rarely withstand at- 
tack by, or on behalf of, the persons injured; for the apparent in- 
ference of intent to évade the statutory liability would almost în- 
evitably be drawn. But why should the unknown fact that the 
bank is insolvent destroy the statutory right of transfer, if the 
transfer is made in good faith? In our opinion, no principle of 
justice or fair dealing forbids such transfer, for by the very as- 
sumption the transfer is bona flde, and in ignorance of the bank's 
Insolveney; and the seller is therefore seeking no unfair personal 
107 F.— 41 
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advantage, but is merely exercising innocently an apparent statu- 
tory right. 

Neither, as we think, is the transfer under such circumstances 
forbidden by public policy. In the case of a transfer to a solvent 
purchaser, no considération for the creditors of the bank demands 
that the sale be forbidden; for between two solvent persons it is 
of no importance to the creditors upon which person the assess- 
ment may be levied. If the transfer be made to an insolvent per- 
son, then, although the transaction may be in good faith, no doubt 
the creditors of the bank are injured; but, if it is sought to pre- 
Yent the possibility of doing such an injury by a ruling that such 
transfers are invalid, — and such a ruling must rest upon the ground 
of public policy, and not upon the ground that the ignorant and in- 
nocent shareholder has violated any principle of justice or fair 
dealing, — ^we think it 'would be very difficult to apply the rule of 
policy consistently. The reason for such a décision could only 
be that, as the bank's creditors hâve, by the mère fact of the bank's 
insolvency, become entitled to enforce the double liability, a share- 
holder ought not to be allowed, even by an act done ignorantly 
and in good faith, to render a part of the creditors' security un- 
available by a transfer to an insolvent person. We see no other 
ground on which the ruling could be sustained, and this ground 
seems to us unsatisfactory for the following reasons: First. The 
reason being that harm to the creditors should be prevented, an 
irresponsible shareholder ought to be permitted to transfer to anoth- 
er irresponsible person; for, in that event, the creditors would sufler 
no harm, and no reason would exist for restricting the statutory 
right to sell at will. Second. The reason, if suflacient, ought logical- 
ly to be extended so as to strike down transfers to insolvent persons 
made while the bank was solvent, as well as to be applied to trans- 
fers made after it had become insolvent ; for the same harm is done 
to creditors in the one case as in the other, and in both cases a 
withdrawal of the statutory security ought, upon the assumption, 
to be prevented. Third. The rule would, or at least might, involve 
inquiry into the solvency of three persons, — ^the seller, the pur- 
chaser, and the bank; and the inconvenience of such an inquiry 
in each of many possible suits is entitled to weight in determining 
the applicability of the rule. Fourth. In every litigated case the 
question of the bank's solvency, at least at a particular date before 
its doors were closed, would be in issue; and, as this question is 
one of fact for the détermination of a jury, it is readily conceiv- 
able that, either because the amount of évidence was not the same 
in every case, or because différent juries were disposed to take dif- 
férent views of the same facts, there would be conflicting ver- 
dicts concerning the bank's solvency at substantially the same in- 
stant of time. Pifth. To apply such a rule would, in the language 
of defendant's counsel, "introduce into ail transactions an élément 
of uncertainty; for every transaction would be subject to review, 
even though made in good faith, if it subsequently proved that at 
the date when the transfer was made the bank, if then liquidated, 
would hâve proved insolvent, and that the transférée, if called upou 
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to pay at that day ail his debts, would hâve been unable to respond." 
To our minds, tkese are reasons enough for hesitating to adopt 
tlie rule that has been urged upoQ us. It has no authority to sup- 
port it, if we except a dictum in Stuart v. Hayden, 169 U. S. 1, 18 
Sup. et. 274, 42 L. Ed. 639. In that case the principal point de- 
cided was that a fraudulent transfer of shares, made after the seller 
knew of the bank's insolvency, and made also for the very purpose 
of evading the statutory liability, was invalid against the creditors 
of the bank; and that the receiver could pursue the seller as if 
the attempted sale had not been made. The leamed justice who 
delivered the opinion of the court, after discussing and deciding this 
point, went on to say: 

"If the bank be solvent at the tlme of the transfer, — that Is, ahle to meet 
its existing contracts, debts, and engagements, — the motive with which the 
transfer is made is, of course, Immaterial. But, if the bank be insolvent, the 
receiver may, at least, without suing the transférée and litigating the question 
of hls liability, look to those stoekholders who, knowing or having reason to 
know at the time that the bank was insolvent, got rid of their stock in order 
to escape the individual liability to whlch the statute subjected them. 
Whether — the bank being In fact insolvent — the transferror Is liable to bè 
treated as a shareholder In respect to its existing contracts, debts, and en- 
gagements, if he belleved in good faith at the time of transfer that the bank 
was solvent, is a question which, in the view we take of the présent case, need 
not be discussed; alihough he may be so treated, even when acting in good 
faith, if the transfer is to one who is financially irresponsihle." 

It is upon the italicized clause of this quotation that the plaintiff 
In error relies; but we think the clause is so obviously a remark 
by the way that it cannot possibly be taken as a serions décision 
of a point which in the same breath the learned justice says "need 
not be discussed." It may also be true that the language is to be 
anderstood in the sensé suggested by the brief of defendant's coun- 
sel. The suggestion is, in substance, this: The clause merely 
means that the seller may be treated as still a shareholder, if the 
transfer is to a person who is financially irresponsihle; that is to 
say, from such a transfer the inference may be drawn, having due 
regard to the facts of the particular case, that the transaction was 
intended to be evasive, and in that event the seller will continue to 
be a shareholder even if he made a transfer out and out, with no 
secret arrangement that he was at some future time, or in some 
future contingency, to hâve the stock again, or to enjoy its profits, 
— in other words, even if he made such a transfer as the English 
cases speak of as a transfer in good faith, the good faith consisting 
in the fact that the transfer is absolute, and without réservation. 
Whether this suggestion be correct, we hâve no means of knowing. 
The language of the court, however, is certainly a dictum; and if 
it means what the plaintiff in error déclares it to mean, with great 
respect we must décline to follow it. 

There is no need to discuss the assignments of error in détail. 
They présent nothing that calls for further attention. 

The judgment of the circuit court is aflBrmed. 
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BROOKLTN HBIGHTS R. 00. V. MacLAURT. 

(Circuit Court of Appeals, Second Circuit. April 3, 1901.) 

No. 134, 

1. Pbksonai, Injukies— Pleading. 

Injury to eyesight may be proved under a complaint alleging that 
plaintiff -was hurled forward with sucti force as to liruise lier liuee, 
wrench her arm, and "otherwise seriously and grievously injure lier." 

2. Same— Evidence. 

The question of wlietlier plaintiflf s Impairment of eyesiglit was attrib- 
utable to the accident, -where she received blows on other parts of tlie 
body, and a nervous sliock, should not be left to the jury, there belng no 
testimony or proof that such blows might be expected to produce such 
impairment. 

In Error to the Circuit Court of tte United States for the Eastem 
District of New York. 

This cause cornes hère upon a writ of error to review a judgment 
of the circuit court, Eastern district of New York, entered upon 
the verdict of a jury in favor of défendant in error, who was plain- 
tiff below, for $4,000 damages for personal injuries suffered hy rea- 
son of the négligence of plaintiff in error, which was défendant 
below. 

John L. Wells, for plaintiff in error. 
Milton Hopkins, for défendant in error, 

Before LACOMBE, Circuit Judge, and THOMAS, District Judge. 

LACOMBE, Circuit Judge. It is not disputed that défendant was 
négligent, and there is no contention that plaintiff, who, on June 
8, 1898, was a passenger on one of défendantes cars, was guilty of 
any contributory négligence. That plaintiff was entitled to a ver- 
dict in some amount is conceded, but it is contended that $4,000 
is an excessive sum. The amount of the verdict, however, is not 
reviewable hère. There remains, therefore, but a single question 
for discussion. It is assigned as error that the court admitted cer- 
tain testimony given by plaintiff herself as to the condition of her 
eyes subséquent to the accident. The complaint allèges that: 

"The plaintiff was hurled forward wlth such force as to brulse her right 
knee; sprain, contuse, and shock the right knee joint; wrench her right arm; 
and otherwise seriously and grievously injure her; and to reçoive a severe 
and violent shock to her System, by reason whereof she • ♦ • is, as 
she bellevss, permanently injured, so that she will never be as strong or 
able to pursue her vocation as heretofore." 

The proof showed that plaintiff (the car being in collision with 
another) was thrown from her seat, striking her knee, elbow, and 
chest. After describing her injuries and condition before and since 
the accident, plaintiff was allowed, against défendants objection 
and exception, to testify as foUows: 

"I hâve had trouble with my eyes slnce this accident. The condition of 
my eyes at any time since the accident has been, the flrst summer objecta 
were distorted; I couldn't see properly; and since then my sight has been 
very strange. I cannot use my eyes any length of time. I hâve had glasses 
changed continually, and wear glasses aU the time now, which I did not 
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liefore. The présent condition of my eyes, as near as I can state, is there 
seems to fce a laclî of power to see. I can't see well. I can't read. I can't 
sew, and I can't write. I liave consulted an oculist in référence to them, 
and treatment bas been prescribed for tliem. I hâve had glasses prescriljed 
by the oculist. I bave followed out the treatment and purchase of tbe glasses 
directed. I wore glasses before the accident for reading occasionally, not 
constantly. I now wear them constantly." 

It was duly objected that thèse injuries were not speciûed in the 
complaint. Such objection is without merit, in view of the com- 
prehensive phrase, "otherwise seriously and grievously injure her," 
which will be found in the excerpt from the complaint supra. If 
défendant wished to be more speciflcally advised what alJeged in- 
juries resulting from the a--oiai t-t it was called on to respond for, 
it should hâve moved for a bill of particulars. It was further ob- 
jected that the trouble with her ejes was not shown to be con- 
nected with the accident. The order of proof is largely in the dis- 
crétion of the trial court, which may properly admit évidence of 
sympt'oms first, and évidence as to the cause thereof afterwards. 
The circumstance that counsel for plaintiff asked thèse questions 
about the eyesight was no doubt talten as an indication that he 
intended subsequently to call some compétent witness who would 
testify that blows or a nervous shock such as the plaintiiï received 
hâve been known to produce, or were compétent to produce, such 
affection of the eyesight. IS^o such proof, however, was produced. 
The plaintiiï's regular physician, and an eminent surgeon who had 
been called in consultation, testified at great length to her other 
injuries; but no one made any stattement which could possibly be 
stretched into an assertion that there could be any causal connec- 
tion between the blow and its résultant injuries and the impaired 
eyesight. Plaintiff having rested, defendant's counsel moved to 
"strike out ail the testimony of the plaintiff given by her to the 
effect that she has had trouble with her eyes, on the ground that 
it has not been connected or shown that it came from this acci- 
dent, or from any injury she received at the time and place men- 
tioned in the complaint." The motion was denied, and défendant 
excepted. Inasmuch as neither the court nor the jury can assume 
without proof that a blow on the knee, elbow, or chest, or a ner- 
vous shock ensuing thereon, may be expected to produce an impair- 
ment of the eyesight such as plaintiff had described, it was error 
to deny this motion. It is contended that it was harmless error; 
that it was cured by the charge. After discussing the nervous dis- 
turbance complained of, the judge charged: 

"In this connection, perhaps, attention should be called to the alleged in- 
jury to the eyes. The plaintiff states that before the accident she used gla,sses 
simply for reading, and now she uses glasses constantly. There is no évi- 
dence whatsoever of any organlc injury to the eye. There is no évidence of 
any local injury. Therefore you would be limited to détermine that any Im- 
pairment of sight arose from some gênerai efCect upon the whole System 
arising from the accident, if you should so flnd the fact to be. At least, you 
could go no further than that." 

He further charged that: 

"On this question of damages the burden of proof Is on the plaintiff. It 
Is her duty to convince you by prépondérance of évidence that she has sus- 
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talnea injury, and also that the Injury arose from the accident, and not from 
other cause. That means that there should be a greater welght of évidence — 
that the quallty and eonvincing power of force of the évidence ottered in her 
behalf should be greater — than that ofCered by the défendant." 

Exception being taken to the charge as to impairment of sight, 
the court added: 

"Perhaps I entered too far into the médical phase of the matter. I will 
modify that statement by saying, if they find her impairment of sight ia 
attributable to this accident in any way, they can make compensation for it. 
What I desired to câll the attention of the jury to was that there was no 
évidence of organic lésion or local lésion, and therefore that it must hâve 
been some gênerai condition of the body that produced the impairment, if 
anything. But I leave the jury to say what the impairment of sight came 
from, and allow them to give compensation if they find it arose from this 
accident." 

— To which défendant excepted. 

We are not satisfied that this language cured the error in refus- 
ing to strike out ail the évidence as to impaired eyesight. On the 
contrary, by leaving it to them to ând whether or not the impair- 
ment was attributable to the accident, the jury must hâve under- 
stood that there was, in the opinion of the court, some évidence in 
the case, which, if it were credited, would establish a causal con- 
nection between the two. But in fact there is not a scintilla of any 
such évidence in the case. We cannot tell from their verdict 
whether or not the jury gave anything for the impaired eyesight, 
and cannot say that the damages were not increased by allowing 
the plaintifl's testimony as to her inability to read, write, and sew 
to remain in the case. 

The judgment is rêver sed; new trial ordered. 



TRIBUNE ASS'N T. FOLLWELIj. 
(Olrcult Court of Appeals, Second Circuit Aprll 3, 1901.) 

No. 100, 

1. LiBEL— Evidence— RbIjEvanct. 

Evidence of how many newspapers composed a press association from 
which défendant indirectly received a libelous dispatch which It pub- 
lished, where they were loeated, and to what ones the dispatch was sent, 
was irrelevant, there being no suggestion that défendant was one ot 
them. 

2. Samk. 

Evidence that, prior to the date of a libelous dispatch published by de- 
fendant, none of the dispatches sent out during a witness' administra- 
tion of a press association, of which he was superintendent, and from 
which the dispatch in question was indirectly sent to défendant, had 
been the basis of a llbel, was properly excluded as Immaterial and irrele- 
vant. 

8. Same — Demand poh Retraction. 

Evidence that plaintiflf had never demanded a retraction ot such asso- 
ciation was irrelevant. 

4. Same— Défense— Partial Suppression oï- Libkl. 

That a part of a libelous story discreditable to plaintifC waa suppressed 
Is no excuse for défendant when sued for publishing the rest of It 



TRIBUNE ASs'N V. FOLLWKLt. 647 

& BAME— CUMULATIVH EVIDENCE. 

Where, in an action for pubHshIng a Ilbelons dispatch, a ■wltness con- 
cerned In Its publication had already answered that he linew nothing at 
ail about plalntiff, a question as to whether he knew of plaintlff'B hlstory 
In a place Trhere he formerly reslded was properly excluded. 

6. Samk. 

Where a wltness who wrote a libelous article, for the publication of 
whieh action was brought, had already testified that trust in a reporter'» 
Bccuracy made him accept the story, a question as to what were the 
grounds of hls bellef of the truth of the facts stated In the article mlght 
falrly hâve been eicluded as cumulative. 

7. 8ame. 

Where plalntiff, sulng for libel, offered no évidence to support an 
unnecessary allégation of character and réputation, there was no error 
In excluding évidence Intended to contradlct sueh allégation. 

8. Samb — Evidences op Othkk Offenses not Imputed. 

It is no défense to a libel that plaintifC has been gullty of offenses other 
than those imputed to him, or of offenses of a similar character, and 
euch facts are Incompétent in mitigation of damages, their only tendency 
being to show, not that plaintiff's réputation was bad, but that it ought 
to be bad. 

a, Bamb— Waiver op Part of Libel— Epp-kct. 

By plaintiff's waiver of so much of a libel sued for as charged hia inr 
competency, défendant stood fully justified as to that part of the libel, 
and évidence to show incompetency was properly excluded. 

10. Samb — Witnesses — Cross-Examination — Refrbshino Recollection. 

A wltness called by défendant In an action for libel charging plaintifC 
with robbing his employer represented plaintiff's employer during his 
employment, made his reports to him, saw the checks given to plaintifC, 
and audited statements made by plalntiff of his expendltures. With a 
book before him he was asked on cross-examinatlon to refresh his recol- 
lection, and State what apparent balance. If any, plaintlff had in his 
hands, on a certain date, belonging to his employer. He answered that 
according to the book he had a balance which he specifled. Thereupon 
motion was made to strike out the answer "on the ground that witness 
cannot refresh his recollection, as he says, 'according.' " Held that, the 
figures in the book being his own, made when he went over the accounts 
with plalntiff, and representing what he then believed was the correct 
balance, the answer was properly allowed to stand. 

H. Same. 

Défendant was properly allowed to ask him on cross-examinatlon 
whether he knew of a single dollar of his principal's money that plaln- 
tiff ever embezzled or stole. 

18. Bame — Introductioît of Account Booe — Prbliminart Evidence. 

Plalntiff, suing for a libel charging him with robbing hls employer, was 
properly allowed to state that certain check marks were made In the 
présence of hls wlfe and himself in a book kept by him, when the items 
so checked came back to him with the signature of his employer's repré- 
sentative, with whom ail the business In question was transacted, saying 
they were ail right, such testlmony being prelimlnary to the offer of' the 
book In évidence. 

Ul Same — Instructions. 

A charge stated that In one of the paragraphs of the answer défendant 
averred that each one of the defamatory statements in the publication 
complained of was and is true in substance, and that it had assumed re- 
sponsiblUty for the libel. Eeli, that It could not complain thereof, as Its 
answer avers that "each and every defamatory statement in the publi- 
cation Is and was true, In substance, as foUows," and then sets forth 
several Instances In which it alleged that plalntiff charged for and col- 
lected more money from hia employer than be actually disbursed. 
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14. 8amb. 

An Instruction stated that "the défendant was not guUty of Personal 
lU-wUl to the plalntifC, for it did not and had not previously heard of 
hlm, but It is said that Its conduct In publishing the libel withbut mitiga- 
tion and without an attempt to discover whether it was true or false was 
wanton and reckless, and is équivalent to actual malice." Beld, that au 
exception to such passage was without merit. 

16. Trial — Instructions — Répétition ik Différent Form. 

No error can be predicated on a refusai to restate in another form a 
portion of the charge which correctly and sufflciently stated the proposi- 
tion requested. 

16. LiBKL BY Corporation — Ratification— Findikg. 

That a défendant eorporation's answer in an action for libel reitetated, 
In substance, the defamation, was sufflcient to sustain a flnding of subsé- 
quent ratification of the publication, which would warrant the jury in 
considering the circumstances under which it was published, and holding 
it equally liable for any reclilessness or wantonness in the publication as 
If it had originally authorized it. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

This is a writ of error to review a judgment enteted upon a verdict 
for |5,000 in favor of the défendant in error, who was plaintiff be- 
low. The libel appeared April 6, 1895, in the New York Tribune, a 
newspaper published by the plaintiff in error, who was défendant be- 
low. It reads as follows: 

"Anson Phelps Stokes Robbed. 
"Hls Former Head Gardener at Lenox Got Away wlth $6,000 or $7,000. 
"Pittsfleld, Mass.. April 5th. A sensation was caused hère and in Lenox to- 
day by the disclosure that Frederick S. FoUwell, until recently head gardener 
for Anson Phelps Stokes at the latter's magnifleent place in Lenox, was a 
defaulter to the amount of $6,000 or $7,000. Several months ago Mrs. Stokes, 
who is an enthusiastic botanist, discovered that Follwell's knowledge of the 
subject was superflcial, and had him discharged. He was engaged to go to 
Pierre Lorillard's place at Newport. Soon after his departure, Mr. Stokes 
began to reçoive bills for which he had already given checks. An investiga- 
tion showed that Follwell had Incurred many biUs in his employer's name, 
and had appropriated checks given to him with which to pay them. When 
the shortage was dlscovered, word was sent to Newport with the idea of hav- 
ing Follwell come hère and explain, but he was not there, and had not been 
since he left Lenox, and no trace of him has been found. Hls wife and child 
are in this clty." 

Henry W. Sackett, for plaintiff in error. 

Wm. L. Snyder, for défendant in error. 

Before WALLAOE and LACOMBE, Circuit Judges. 

LA COMBE, Circuit Judge (after stating the facts as above). There 
are 97 assignments of error, which may be best discussed within the 
limita of an opinion by classifying them into certain broad groups, and 
disposing of the questions which therein arise. This method has been 
foUowed in the briefs and argument, but the classification there ad^ 
hered to may be somewhat modified. 

1. Extent and sources of information and grounds ofbelief: Error 
is assigned in that the court sustained objections to certain questions 
put to the witnesses Lyon and Fletcher, and excluded a printed paper 
marked "Exhibit E." The brief of plaintiff in error discusses at great 



V. FOLLWELL. 649 

length the authorities bearing upon the question to what extent a de- 
fendant in an action for defamation of character may give proof of 
the information of which he was possessed when he spoke, wrote, or 
published; what were the sources of such information; whether he 
believed his statement to be true; and the grounds of such belief. 
It will be unnecessary to follow out the elaborate and exhaustive dis- 
cussion of this subject on authority and précèdent. It is thought that 
a careful history of the libel will make it apparent that the particular 
exceptions grouped under thèse assignments of error are without 
merit. The person who originated the story, so far back as it can be 
traced, was John C. Lamb, chief reporter on the staff of S. Chester 
Lyon, who was éditer of the Evening Eagle of Pittsfleld, Mass., and 
représentative in Central Berkshire of the New England Associated 
Press. Lamb called -Lyon's attention to the subject, and was there- 
upon directed to make an investigation. Shortly thereafter Lamb 
made a report to Lyon in form ready for publication. Lyon printed 
Lamb's report in his paper. He also wrote out a paraphrase of it, 
which is substantially the same, except that it omitted a statement 
that Follwell was obliged to leave England on account of money trou- 
bles, and that at the time of his departure ugly rumors were in circu- 
lation concerning him. Lyon sent his paraphrase of Lamb's report by 
telegraph to the New England Associated Press. This was an as- 
sociation of newspapers for the collection of news for mutual benefit. 
Its principal place of business was in Boston. Apparently, the Trib- 
une was not a member of it; no offer to prove such membership was 
made. The superintendent of the New England Associated Press re- 
ceived Lyon's story, and sent it to another concem known as the Unit- 
ed Press. George N. Smith, telegraph editor of the défendant, re- 
ceived a telegram from the United Press containing the same story 
between 11 and 12 o'clock the night of April 5, 1895. He read it, 
wrote a head for it, marked the type on it, and sent it to the compos- 
ing room. It was gublished in the paper of April 6th, which went to 
press about 2 a. m. He made no effort to verify it. The paper had 
no spécial reporter at Pittsfleld. It did hâve one at Newport, E. I., 
where, as the libel states, plaintifif was engagea to go. Inquiry there 
at Mr. Lorillard's would hâve found him. There was not time to com- 
municate with Newport and get a reply in time for publication in the 
next day's paper. Had he waited over another day, the article would 
hâve ceased to be of any value as news. Apparently, no objection 
was interiîosed to any questions put to Smith. He testifled that he 
had no knowledge whatsoever in référence to the plaintiff; had re- 
ceived no information or reason to doubt the accuracy of the dis- 
patch ; that he had expérience with United Press dispatches, and with 
regard to their accuracy never had any troubles, except in the case of 
this dispatch; that he did not know anything spécial about the care 
which they took in preparing their dispatches, or their methods, — 
simply that they furnished news to the papers witness had been em- 
ployed by, and that their news was found to be correct; that he sup- 
posed this article was true. Pletcher, superintendent of the New Eng- 
land Associated Press, testified that Lyon had been représentative of 
the concern in Pittsfleld and vicinity for about five years, and had 
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conducted himself so aa to inspire the utmost confidence; tl\at Ms 
trustworthiness as a reporter of news was at tlie time unquestioned ; 
that witness did not know plaintiff, had no animosity or malice, and 
at the time he sent tlie dispatch believed it to be true. He testifled 
to the care used in selecting correspondents of good character and 
flrst-class standing, and in training or instnicting them. He was not 
allowed to testify how many newspapers composed his association, 
and where they were located, and to what newspapers he sent the dis- 
patch. There being no suggestion that défendant was one of them, 
the évidence sought to be elicited was manifestly irrelevant. Nor 
was he allowed to testify that prior to April 5, 1895, none of the dis- 
patches sent ont during his administration had been the basis of an 
action for libel; nor that plaintift had ever demanded a retraction. 
Sueh testimony was properly excluded as immaterial and irrelevant. 
Lyon testified that, to the best of his knowledge, Lamb had been in 
the newspaper business six years, and about four months with the 
witness, who trusted his reports entirely; that he had known his con- 
nection and his work in other capacities, so that he had every reason 
to trust him. Lamb was dead. and therefore no évidence could be 
offered as to what investigation he made, what information he had, 
what were the sources thereof, what he believed, and what were the 
grounds of his belief. The court excluded the printed copy of the re- 
port of Lamb as printed in the Pittsfield paper (Exhibit E). The rec- 
ord already showed that the entire story which Lyon sent to the New 
England Associated Press was taken from the report made to him 
by Lamb, and that his sole source of information was Lamb, That, 
in addition to the story forwarded and ultimately published in the 
Tribune, Lamb told him that plaintiflE was obliged to leave England 
on account of money troubles, and that there were ugly rumors in 
circulation concerning him, was wholly immaterial. Lyon had no 
connection whatever with the Tribune, and the fact that he sup- 
pressed a part of a story discreditable to plaintiff is no excuse for 
the défendant when sued for publishing the rest of it. 

The other exceptions relied on are to the exclusion of two ques- 
tions. The flrst is : "Did you, at the time you wrote the article which 
you hold in your hand, and as published in the Tribune, know of Mr. 
Follwell's history in England?" This was manifestly improper, for 
the witness testified that he knew nothing at ail about the plaintiff; 
Lamb's story being ail he had heard. The other question is: "What 
were the grounds of your belief of the truth of the facts stated in the 
article which you say you had written for the Tribune?" This might 
fairly hâve been excluded as cumulative, for he had already testified 
that his trust in Lamb's accuracy made him accept his story; and in 
the discussion which foUowed the objection to this last question he 
again testifled that the sources of his information did not lie out- 
side of his own staff, and were mère rumors. The plaintiff in error 
argues at great length that in libel suits the newspaper should be al- 
lowed to show with what care its agencies for gathering news are con- 
ducted, and anything which may throw light upon their trustworth- 
iness. In the case at bar, défendant was allowed to go into ail such 
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détails as fully as it chose, except as above indicated, and certaînly 
bas been denied no proper opportunity to show what measure of care 
it took. 

2. Other and différent offenses: It is contended that the court err- 
ed in excluding évidence of what plaintifE had done in England. 
What défendant sought to prove was that while a member of a part- 
nership, and during the illness of bis partner, he collected £200 from 
debtors of the firm, appropriated it to bis own use, and left the coun- 
try, the firm being made bankrupt thereby. It is made a felony by 
statute for a bankrupt to quit England with £20 of property which 
should be divided among creditors, if he does so with intent to de- 
f raud. An attempt was also made to show that he shamefully abused 
bis flrst wife in England, and left her destitute. It was sought to 
sustain the introduction of such évidence on thèse grounds : (a) ïhat 
it was compétent under one of the issues raised by the pleadiugs. The 
complaint averred that plaintif!: had been engaged for many years in 
business of great trust and responsibility, and had so conducted him- 
self and bis said business that at the time of the acts hereinafter set 
forth he had enjoyed a good name and réputation, and a character 
and crédit among ail people for the faithful performance of ail bis 
duties. Thèse averments are specifically denied by the answer, (b) 
In mitigation of damages, in disproof of damages, in disproof of 
malice, as facts of which the writer of the article had information at 
the time of writing and transmitting that article, (c) As compétent 
in réduction of damages under section 536 of the Code of Civil Pro- 
cédure, (d) As compétent in mitigation as giving color to the charge 
of dishonesty in the Tribune article, by way of modification. The 
flrst of thèse grounds is insulficient for the reason that plaintiff Intro- 
duced no testimony in support of thèse unnecessary averments. None 
of the authorities cited on the brief sustain defendant's contention. 
In Stafford v. Association, 142 N. Y. 598, 37 N. E. 625, the plaintiff 
called witnesses to support similar allégations, similarly denied, and 
défendant objected to their testifying. The objection was held un- 
sound on the ground that défendant had opened the door by denying 
the unnecessary allégation. The situation is very différent where 
plaintiff closes his case with no offer of évidence in support of such 
unnecessary allégations. Keegan v. Sage, 31 Abb. N. 0. 54, 25 N. Y. 
Supp. 78, McIntyre v. Ogden, 17 Hun, 604, and Dovan v. Dinsmore, 
33 Barb. 86, are ail décisions on motions to reform the pleadings. As 
to the second ground, it is clear from the évidence that, of the "facts" 
sought to be proved in mitigation of damages, no one in the Tribune 
Association, nor any one connected with it or in its employ, had any 
information whatever. Touching the third and fourth grounds, it is 
suiHcient to refer to the former décision of this court in Association 
T. Schenck, 40 C. C. A. 163, 98 Fed. 925, where the whole subject was 
considered, and it was held: 

"It Is not a défense to a libel or slander that the plaintiff has heen ^Ity 
of offenses other than those imputed to him, or of offenses of a similar char- 
acter; and such facts are not compétent In mitigation of damages. The only 
tendency of such proof is to show, not that the plaintifE's réputation Is bad, 
but that It ought to he bad." 
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The satae principle covers exceptions to the exclusion of évidence 
tending to show that plaintiff had solicited or received commissions 
from tradesmen upon bills of goods bought for Mr. Stokes, and that 
he had solicited another employé to unité with him in the claim that 
they were both engaged under a contract by which they were to hâve 
six months' notice of diseharge. 

3. As to the charge of incompetency : The article in the Tribune 
eharged that plaintift's knowledge of botany was superflcial. If f aise, 
this was libelous, and the answer contains many averments, which, 
if proved, would justify the charge. When the case came on for 
trial, défendant, which had denied publication and circulation, made 
sufficient admissions to relieve the plaintiff from making proof there- 
of, and "plaintiff thereupon waived the alleged libel of superflcial 
knowledge of botany." Under thèse circumstances, we do not think 
it was error to exclude testimony of mismanagement of rosebushes 
and of ferns. By plaintiff 's "waiver," défendant stood fuUy justifled 
as to that part of the libel, and no évidence was needed to show that 
for such publication plaintiff had no ground of complaint against it. 

4. Some minor matters of évidence: One of the witnesses, James 
W. McCulloch, called by défendant, represented plaintiff's employer 
during ail the time of his employment. Plaintiff made his reports to 
him, he saw the checks given to the plaintiff, and went over and au- 
dited the statements made by plaintiff of his expenditures. On cross- 
examination he testifled that the statements were in court, produced 
one, and testifled without objection that it covered the month of Feb- 
ruary, and showed a certain balance. He was then asked: "Q. Is 
that statement that you hâve there an exact copy of the account which 
you see on page 3 of this book?" This was objected to on the ground 
that the book was not in évidence, and exception reserved; but, so 
far as the record shows, the question was never answered. The same 
witness, with a book (Exhibit 5 for identification) before him, was 
asked to refresh his recollection, and state what balance, if any, plain- 
tiff had in his hands on a certain date belonging to his employer, — 
what apparent balance. His answer was, "According to the book, he 
had an apparent balance of about twenty-odd dollars." Tliis was 
objected to, and motion made to strike ont the answer, on the ground 
that witness cannot refresh his recollection, as he says, "according." 
It appears, however, that the figures in the book to which he testifled 
were his own, made in pencil at the time he was going over the ac- 
counts with plaintiff as the représentative of Mr. Stokes, and repre- 
sented what he then believed was the correct balance. This relieves 
the testimony from the sting of the particular objection recorded. 
We see no impropriety in asking, on cross-examination of this partic- 
ular witness, the man who, of ail others, was the most likely to know, 
whether he knew of a single dollar of Mr. Stokes' money that plaintiff 
ever embezzled or stole. There was no error in allowing plaintiff to 
state that certain check marks were made in a book kept by him, in 
the présence of his wife and himself, when the items so checked came 
back to him with Mr. McCulloch's signature saying they were ail right. 
The testimony was preliminary to the offer of the book. Plaintiff 
was entitled to show, and indeed ought to hâve shown, what the book 
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purported to be, and how it was kept, before offering ît. Had it been 
admitted after this testimonj was giren as to the check marks, there 
might be force to the objection that plaintifE could not use bis own 
books of account kept by himself to bolster up his own testimony. 
But the book was not admitted in CYidence, nor even offered, so far 
as we can flnd. The exception to the question is unsound. 

5. The charge: Error is assigned to four passages in the charge. 
The first two of thèse are: 

"It is not a défense to a libel that the plaintifC has been guilty of offenses 
other than those imputed to him, or of offenses of a slmilar character." 

"Proof of the had character of the plaintiff is compétent because one whose 
character Is bad Is not entitled to the same measurement of damages as ono 
of unblemished famé. This does not mean proof of particular offenses of a 
similar character to those which are Imputed to him in the libel, but proof of 
gênerai bad character." 

This subject has already been discussed. The charge is in con- 
formity to the opinion of this court in Association v. Schenck, supra. 
The next passage complained of is as follows: 

"In one of the paragraphs of the answer It [the défendant] averred that 
each one of the defamatory statements in the publication complained of was 
and is true, and has assumed responsibility for the libel." 

When attention was called to this, the court quaMed it by adding 
the words "in substance." The answer avers that "each and every 
defamatory statement in the publication is and was true, in sub- 
stance, as follows," and then sets forth several instances in which it 
alleged that plaintiff chargea for and collected more money than he 
actually disbursed. The charge in this particular was undoubtedly 
Sound. The next passage excepted to is as follows: 

"The défendant was not guilty of Personal 111-will to the plaintiff, for It did 
not know and had not previously heard of him, but it is said that its conduct 
In publishing the libel without investigation, and without an attempt to dis- 
cover whether it was true or false, was wanton and reckless, and Is équivalent 
to actual malice." 

It is diificult to nnderstand upon what theory it could be con- 
tended that there was any error in this statement. Error is flnally 
assigned for a refusai to charge the proposition: 

"Affirmative proof of guilty intention or aetual malice on the part of the 
défendant Is required to sustain punitive damages. Absence of proof of de- 
fendant's bad motive cannot talie the place of affirmative évidence." 

In addition to the passages already quoted, the court chargea: 

"If a person, in publishing a libel of a serious character against an indi- 
vldual, is affirmatively shown to hâve been guilty of recklessness or wanton- 
ness, neither knowing whether it was true or faise, or not, nor making any 
adéquate attempt to discover whether It was well founded or not, such 
wantonness of conduct is justly regardée as actually malicious in its char- 
acter." 

And aiso: 

"Inasmuch as the défendant Is a corporation, It cannot be found actuated by 
malice If it dld not authorize the article, or did not ratify It after it was pub- 
llshed, because the corporation is not responsible for the actual malice of its 
employés. If It neither authorized the particular article nor subsequently ratl- 
fled its publication," 
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And then follows the passage aboTe quoted, toucMng the aver- 
ments of the answer. This was a correct and sufficient statement. 
Défendant was not entitled to hâve part of it restated in another f orm 
to comply with the request. Irrespective of any question whether the 
answer was interposed in bad faith or not (which might, if the jury 
so found, warrant punitive damages), the fact that the answer in sub- 
stance reiterated the defamatory statements was quite sufficient to 
sustain the finding of a subséquent ratification of the publication, 
which would warrant the jury in considering the circumstances un- 
der which it was published, and holding the corporation liable for any 
recklessness or wantonness in such publication as if it had originally 
authorized it. The judgment is afiflrmed. 



PECOS VALLEY BANK v. EVANS-SNIDER-BUEL CO. 

(Circuit Court of Appeals, FJfth Circuit March 19, 1901.) 

No. 1,016. 

1. Chattbl Mortqagbs— Partial Relbasb— Disposal of Relbasbd Propbr- 
TT— Effect of Renbwal Mortqaqb. 

If, before the exécution of a second renewal chattel mortgage on the 
same property, Ineluded in the first between the same parties, the parties 
agreed by paroi that the mortgagor might dispose of a part of the mort- 
gaged property free from the mortgage liens, and he did so, the rights 
thereby acquired by third parties to such released property are unafEected 
by the renewal mortgage. 

8. Same— Provisions— Annulmbnt or Modification bt Pahol. 

Provisions of a chattel mortgage of eheep that their wool may be shom 
and marketed by mortgagor, with the written consent of mortgagee, and 
the proceeds applied to the mortgage debt, and that mortgagee may seize 
or recover the wool, or the proceeds thereof, to apply on the debt and 
for other mortgage purposes, may be annulled or modified by a paroi 
agreement between the parties. 

8. Same— Evidence. 

Paroi évidence of an agreement to annul or modify provisions of a 
chattel mortgage is not inadmissible because it shows that a peneil 
mémorandum thereof was made by one of the parties, and read by the 
witness testifying thereto, and which would hâve been admissible to sup- 
port such paroi évidence if produced and offered for that purpose. 

4 Secondart Evidence— Mémorandum— Notice to Parties— Neckssitt. 

Notice to produce a mémorandum, as a condition précèdent to paroi 
évidence of its contents, was not required, where the party who was 
claimed to hâve made it and to hâve had it In bis possession had already 
testifled that It never existed. 

5. Chattel Mortgage — Partial Relbasb — Pauol Agreement — Evidence — 
Questions fok Jury. 

Though, on an issue as to whether prior to the exécution of a chattel 
mortgage In renewal of a prior mortgage the parties agreed by a paroi 
agreement to reiease from the lien of the flrst mortgage a portion of the 
property covered thereby, the renewal mortgage and a peneil mémor- 
andum of the paroi agreement claimed to hâve been made by one of the 
parties at the tlme are admissible to support or contradict the agree- 
ment, the inferences deduclble from the différence In the language «f the 
two mortgages, and whether any mémorandum was ever written, and, 
If written, what it contained, were questions for the considération of the 
jury. 
Shelby, Circuit Judge, dissenting. 
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In Error to the Circuit Court of the United States for the Western 
District of Texas. 

On March 25, 1898, J. C. King and W. N. Fowler, compoalng the flrm of 
King & Fowler, executed and dellvered to Bvans-Snîder-Buel Company, the 
défendant in error, a chattel mortgage conveying to H. M. PoUard, trustée, 
18,400 head of sheep described in the mortgage, Including the wool and 
fleece thereof when shorn, provided the same may be shorn by the mort- 
gagors, and the wool marketed, with the consent of Evans-Snider-Buel Com- 
pany in writing; the proceeds of the wool to be applied on the Indebtedness 
described in the mortgage, and the mortgagee to hâve the right to seize or 
recover the wool, or the proceeds thereof, for the purpose of applying the 
same upon the indebtedness and for other purposes of the mortgage. The 
mortgage recited that the ennmeration and description of the property was 
intended to cover and include not only ail the sheep owned by the mortgagors, 
but ail additions and accretiops thereto. On October 28, 1898, King & 
Fowler executed and dellvered to the défendant In error another mortgage, 
conveying to Pollard, trustée, 18,000 head of sheep thereln described, which 
last-named mortgage recites that "ail préviens mortgages executed by us in 
favor of the mortgagee hfereln, covering the aforesald sheep, or any part 
thereof, are not to be extlnguished by the exécution of this mortgage, but 
shall remain in fuU force and effect for the purposes and considérations 
therein and herein set forth; the above ennmeration and description belng 
intended to cover and include not only ail the sheep owned by the mortgagors, 
but ail additions and accretions thereto are speeially included In and covered 
by this mortgage." Four days before the date of the mortgage just last de- 
scribed, namely, on October 24, 1898, King & Fowler mortgaged to the Peeos 
"Valley Bank, the plalntiff in error, ail of thelr wool now stored in the ware- 
house owned by the C. P. Thomason estate, situated in Pecos City, in Beeves 
county, numbering 186 sacks, marked "K. & P.," and aggregating about 40,- 
500 pounds, to secnre the payment of $3,640 that day borrowed of the bank. 
In ail of thèse transactions King & Fowler were represented by Tom King, 
under a power of attomey from each of the partners authorizing him to act 
for them. He (Tom King) sold this wool in May, 1899. He paid the pro- 
ceeds of the sale to the plalntiff In error on the indebtedness secured by its 
mortgage on the wool. To recover thèse proceeds, amounting to $3,390.23, 
the défendant In error brought Its action, claiming, however, a larger amount 
of damages. 

On the trial the défendant in error (the plalntiff below) put in évidence the 
two mortgages held by it, also the mortgage from King & Fowler to the 
plalntiff In error, and an admission that the wool in question was shorn by 
the flrm of King & Fowler some time about the flrst part of October, 1898; 
that it was shorn from ail the sheep that King & Fowler owned at that time, 
and was placed on storage by them In the warehouse of the estate of Thom- 
ason, in Peeos City, in Eeeves county, Tex., about the flrst part of October, 
1898; that the wool remalned on storage in the warehouse in Reeves county 
until It was sold and shipped to St. Louis abont May, 1899; that the plalntiff 
In error loaned the flrm of King & Fowler $3,640 on October 24, 1898, and 
took the chattel mortgage on the wool to secure the same; that the wool was 
sold about May, 1899, and shipped to St. Louis, and that King & Fowler, out 
of the proceeds arising from the sale of the wool, paid to the défendant, the 
Pecos Valley Bank, $3,390.23, which was by the bank credlted upon the note 
to secure which the mortgage was glven to the bank. Hère the plalntiff 
closed. 

Thereupon the défendant Introduced Tom King, who testified: That he 
knew A. T. Atwater; had business dealings with him; negotiated the flrst 
loan vrith him in St. Louis, and also negotiated with him in St. Louis for the 
renewal of the flrst mortgage and the givlng of the second mortgage glven 
to the défendant In error, ail of which negotiations took place at the office of 
the défendant in error in St. Louis, between the witness and Mr. Atwater, 
who was then acting secretary for the défendant in error. When the fir.«t 
mortgage was glven, Mr. Atwater took dowa a mémorandum, and told the 
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■wltness to go to hls home office, and sald Mr. Ware wonia flx It up. That 
the wltness went from St. Louis to the office of the défendant in error in Ft 
Worth, where ttie first mortgage was drawn up and executed. Thls -witness 
testified: That be used the money gotten from the Pecos Valley Bank to 
pay Mr. Bowen and Mr. Thomason for supplies they had furnlshed to run 
the sheep, escept about $1,800 or $2,000 which he used in buying sheep. 
That there had been a spring clip of wool shorn from thèse sheep in the 
spring of 1898, which clip the witness sold to a man by the name of Prestige, 
and used the proceeds to pay running expenses of the sheep. That he told 
the offlcers of ' the défendant in error, at Its offices in St. Louis and In Ft. 
AVorth, that he had applied the proceeds of the first clipping which was taken 
from thèse sheep In the spring of 1898 to pay running expenses of the sheep. 
That he told thls to Mr. Ware, Mr. Atwater, and Mr. BueL That they did 
not say anything, and did not make any objections to hls having used the 
wool for that purpose. That he told Mr. Buel, the président of the company, 
in Chicago, that he had gotten some money on the wool which was stored in 
the warehouse in Pecos City, Reeves county; that he had gotten thls money 
from the plaintiff in error, and also had gotten supplies from Mr. Bowen. That 
it was in February, 1899, that he gave Mr. Buel tiiis information. That Mr. 
Buel did not make any objection when told about thls. That at the time 
witness madè the first mortgage Mr. Atwater was the secretary of the Evans- 
Snlder-Buel Company. Hère the défendant below oflCered to prove by the 
witness that, at the time he made the arrangements in St Louis with A. T. 
Atwater for the extension of the loan and the exécution of the second mort- 
gage, he had an arrangement with Atwater that the wool should not be In- 
cluded in the second mortgage, and that Atwater, acting on behalf of the 
plaintifC as its secretary, agreed that King & Fowler might sell and use the 
wool for the purpose of raislng means and paying expenses of running the 
sheep. This évidence was objected to by the plaintiff (the défendant in er- 
ror) and excluded by the comrt on the ground "that it varied the terms of the 
written mortgages, and because no authority was shown authorizing Atwater 
to bind the plaintiff." 

After the défendant below closed its testimony the plaintiff Introduced the 
déposition of its président, M. P. Buel, and the déposition of its vice président, 
0. A. Suider, each of whom testified, in substance, that he never agreed with 
King & Fowler that the wool should not be covered by the mortgages to the 
plaintiff, and never authorlzed any person to make any such agreement with 
the plaintiff, and that he never at any time authorlzed the firm of King & 
Fowler to sell or dispose of the wool to any one for any purpose, and that 
there was no understandlng or agreement that King & Fowler should dis- 
pose of the wool for the purpose of paying the running expenses of the sheep. 
It also Introduced two dépositions of A. T. Atwater, who testified, in sub- 
stance, that he was the secretary and manager of the St. Louis office of the 
plaintiff when the two mortgages were given to it by King & Fowler; that the 
mortgages were executed at the Ft. Worth office of the plaintiff, and that he 
was not présent at the time of their exécution; that he never made any agree- 
ment with King & Fowler that the wool should not be Included In the mort- 
gages, and never made any agreement with them, and never had any under- 
standlng with them, that they could use the wool for the purpose of raislng 
supplies and means for the purpose of paying the running expenses of the 
sheep, and never authorlzed them to so use the wool, or any part thereof; 
that he made no such agreement with them, or either of them, nor with their 
représentative, Tom King, nor did he authorize any person to make any such 
agreement with them; that on the 2d of March, 1898, when Tom King came 
to thé office of the plaintiff at St. Louis, the witness there made, in his own 
handwriting, the mémorandum which he attached to hls déposition, a copy 
of which was sent to the .Ft. Worth office for the completlon of the deal 
through the plalntlff's représentatives there; that he never had any agree- 
ment or imderstanding with Tom King, representing either himself or King 
& Fowler, that they could use the wool for the purpose of raislng means aud 
procuring supplies to enable them to properly care for the sheep, or for any 
other purpose; that the mémorandum attached to his déposition was the only 
mémorandum that he ever made In the premises, and which was made at 



PECOS VALLEY BANK V. EVANS-SNIDEE-BTJEL CO. 657 

the time of the arrangement for the flrst mortgage glren, which Is dated 
March 2, 1898. 

After this and other testimony had been ofCered by the plaintiffl below, the 
défendant below again offered to prove by the witness Tom King the follo'w- 
ing facts: "That some time In the month of September, 1898, he, as the 
agent and représentative of the firm of KIng & Fowler, went to St. Louis, to 
the gênerai office of the plalntlff in that city, for the purpose of renewing the 
ilrst mortgage. That when he aiTived there he met A. T. Atwater, who was 
secretary of the plalntlff, and at that time he stated to the said A. T. Atwater 
that he had corne up there for the purpose of renewing the first mortgage 
and the Indebtedness secured by it, and that the said King & Fowler were 
Tinable to properly care for sâld sheep without having the use of the wool 
for the purpose of procuring supplies and means to defray the expenses of 
runnjng the sheep, and that he then stated to the said A. T. Atwater that the 
said King & Fowler would not be willlng to renew the first mortgage unless 
they could hâve the privilège of selling the wool, and using the proceeds in 
defraylng the expenses of runnlng the sheep. 'I negotiated the flrst loan, as 
well as the extension thereof, with Mr. Atwater, in St. Louis, and he attended 
to the entire business for the plaintiff in connection with the two mortgages; 
and it was the understanding at the time the first mortgage was executed 
that the wool was not to be included in the mortgage, and I told Mr. Atwater 
at the time the second mortgage was executed that the wool was included in 
the first mortgage, and that I did not know it was so included until after the 
first mortgage was given; and I then told Mr. Atwater that, unless he would 
agrée to leave the wool out of the second mortgage, King & Fowler would 
not renew the mortgage, and he agreed to do so.' And it was then agreed by 
and between the witness Tom King and the said A. T. Atwater that the wool 
should not be covered by the second mortgage, and that they would extend 
the time, take new notes and a new mortgage coverlng the sheep only, and 
that the said King & Fowler might use whatever wool had been shorn or that 
should be thereafter shorn from any of the said sheep covered by either of 
the said mortgages, for the purpose of procuring feed, supplies, and raising 
means for the purpose of paying the runnlng expenses of the said sheep, 
and that the wool should be free from the lien of said mortgages, and that 
at the time of this conversation and agreement between the witness and the 
said A. T. Atwater at the plaintifC's office in St. Louis lu September, and be- 
fore the second mortgage was executed, and after the said Atwater had 
agreed with the said Tom King, as the agent and représentative of King & 
Fowler, that the wool should not be covered by the second mortgage, but that 
ail the wool on hand and wool subsequently to be shorn from said sheep 
might be used by the said King & Fowler for the purpose of raising means 
and supplies in caring for said sheep, the said A. T. Atwater made a pencil 
mémorandum to that effect, which he said he desired to send to their Ft. 
Worth office, for them to be governed by in drawing up the second mortgage. 
That said mémorandum was not signed by any person, but was a short mém- 
orandum of their agreement, and was read by the witness, which he said he 
desired to send to the Ft. Worth office, as before stated, for their information 
there in executing the second mortgage. That after said agreement was 
made in St. Louis between the witness and said A. T. Atwater, and before 
the second mortgage was executed, he (the witness) went to Pecos Oity, and 
relylng upon his agreement with said A. T. Atwater that the said King & 
Fowler might use ail wool on hand and to be shorn thereafter from said 
sheep for the purpose of raising means and supplies to pay the running ex- 
penses from said sheep, and relying upon the same, he borrowed said sum 
of ¥3,640 from the défendant, the Pecos Valley Bank, and executed the mort- 
gage to said bank on the wool that was then on storage in the warehouse In 
Pecos City, which money so borrowed from the défendant was used in pay- 
ing expenses and debts in connection with the running of the sheep. That 
the mémorandum of their agreement is not the one which the witness A. T. 
Atwater refers to in his déposition as 'Exhibit A.' That mémorandum was 
made in March, 1898, and Is written in ink, and the mémorandum to which 
the witness refers was written in pencil by said A. T. Atwater, and was made 
in September, at the time they had the oral agreement referred to by the 
107 F.— 42 
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witness." To the introduction of this évidence the plalntlff below objected 
on two grounds: (1) That the facts showed that there was a written mémor- 
andum of the agreement, and that, as the plaintifC had not been notUied to 
produce it, paroi évidence was not compétent to show its contents; (2) because 
the testimony oflfered varled the terms of the written mortgages, and therefore 
was incompétent. The court sustained the objection on the flrst ground. Sub- 
stantially the only contested Issue of fact presented on the trial was that to 
whleh the rejected testimony of the witness Tom King related; and it having 
been excluded, as above shown, the court instructed the jury to return a ver- 
dict for the plaintiff for $3,390.23, the sum received by the défendant from 
the proceeds of the sale of the wool. The assignment of errors is to the 
effect (1) that the court erred in rejectlng the testimony of the witness Tom 
King; (2) that the court erred in directing a verdict for the défendant in error. 

Millard Patterson and C. N. Buckler, for plaintiff in error. 

A. L. Matlock, for défendant in error. 

Before PAEDEE, McCOEMICK, and SHELBY, Circuit Judges. 

McCORMICK, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

As is shown by the foregoing statement of the case, there is some 
apparent discrepancy as to the grounds on which the objections to 
the testimony of the witness Tom King were sustained by the court. 
In the bill of exceptions No. 1 it is stated that this évidence was ob- 
jected to by the plaintiff and excluded by the court on the ground 
that it varied the terms of the written mortgages, and because no 
authority was shown authorizing Atwater to bind the plaintiff. This 
relates to the ruling announced when the testimony was flrst oflered 
by the défendant. After the défendant had closed its testimony, and 
the plaintiff had introduced numerous witnesses in rebuttal touching 
the agreement (or absence of any such agreement, as was claimed by 
the défendant, and sought to be supported by the testimony of the 
witness King), that witness was recalled by the défendant, which 
again sought to show by him the facts that it had oflered to prove 
by him when he was flrst on the stand, with such élaboration as the 
rebutting testimony which had been offered by the plaintiff invited. 
Thereupon the plaintiff renewed its objection, stating as the grounds 
thereof (1) that the witness showed that there was a written mémo- 
randum of the agreement, and that it was the best évidence of what 
the agreement was; that, as the plaintiff had not been notifled to 
produce the written mémorandum, paroi évidence was not compétent 
to show its contents;. and (2) that the testimony of the witness was 
incompétent because it varied the terms of the written mortgages, 
"which flrst objection was by the court sustained, and défendant was 
not permited to introduce the testimony." From this it would seem 
that the circuit court held that the nature and extent of the proof 
offered by the plaintiff in rebuttal waived the objection placed upon 
the ground that the proof varied the terms of the written mortgages, 
and the objection not being based in any measure on the ground that 
no authority was shown authorizing Atwater to bind the plaintiff, 
and it then for the flrst time appearing that at the time of the nego- 
tiations between the witness and Atwater, in the fall of 1898, to 
which the oflered testimony related, Atwater made a short mémo- 
randum of their agreement (which was not signed by any person, but 
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was read by the witness), the objection taken that, as the witness 
showed there was a written mémorandum made at the time of the 
agreement, it was the best évidence of what the agreement was, and 
that, as the plaintiff had not been notifled to produce it, paroi évi- 
dence was not compétent to show its contents, was the objection 
which was sustained, and on this ground the testimony was excluded. 
The plaintiff, in its pleadings, seeks to support its claim or right to 
recover on the two mortgages taken by it from King & Fowler, and 
from the wording of the second ground of t'he objection made to the 
introduction of Tom King's testimony when it was last offered, at 
the very close of the trial, it would seem that the trial was conducted 
on the theory that the plaintiff's claim was supported by the contract 
of the parties evidenced, by each of the mortgages, or by both of them 
considered together; for the language of the second ground of the 
objection is, "because it varied the terms of the written mortgages," 
using the plural number. The rejected testimony tended to prove 
that in September Tom King, repesenting King & Fowler, and A. T. 
Atwater, representing the plaintiff, had agreed some time in the 
month of September, 1898, that King & Fowler might use whatever 
wool had been shorn, or that should be thereafter shom, from any 
of the sheep covered by the mortgage that had been executed, for the 
purpose of procuring feed, supplies, and raising means for paying the 
running expenses of the sheep, and that the wool should be free from 
the lien of thèse mortgages. The second or renewal mortgage given 
by King & Fowler to the plaintiff was not given until October 28, 
1898, prior to which date the wool in question was mortgaged to the 
défendant below for cash in hand paid to a larger amount than the 
proceeds of the sale thereof received by the défendant, and for which 
the plaintiff recovered judgment in this case. If, therefore, the fact 
was, as the excluded testimony tended to show, that such an agree- 
ment was had between the plaintiff and King & Fowler some time 
in the month of September, 1898, and that, acting on that agreement, 
King & Fowler procured money from the défendant on the mortgage 
to it executed and delivered, and the money thereon received before 
the making of the second or renewal mortgage to the plaintiff, the 
exécution and delivery of that mortgage could not affect the lien and 
right which the défendant acquired by its contract of the earlier date. 
So far as relates to the rejection or admission of this excluded testi- 
mony, the plaintiff below can rely only on its original mortgage. 
That instrument, bearing date March 25, 1898, by its express terms 
includes not only the sheep described, but the wool and fleece there- 
on when shom. It provides that the same may be shorn by the mort- 
gagors; that the wool may be marketed, with lie consent of the mort- 
gagee, given in writing; that the proceeds shall be applied to the 
indebtedness described in the mortgage; and that the mortgagee 
shall hâve the right to seize or recover the wool, or the proceeds there- 
of, for the purpose of applying the same upon the indebtedness and 
other purposes of the mortgage. Thèse provisions of the mortgage 
it was compétent for the parties thereto to annul or modify by paroi 
agreement subsequently made, and the rule invoked by the objection 
that the testimony offered varied the terms of the written mortgages 
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was not applicable as to tlie terms of the first mortgage. If we 
should assume, for the sake of the argument only, that the plaintilî's 
case was supported in any measure by what is termed in the record 
the "second mortgage" (that is, the second mortgage given the plain- 
tifl, of date October 28, 1898), the written mémorandum of the agree- 
ment previously made would be as incompétent to contradict or vary 
the terms of that mortgage as any paroi testimony. And it would 
seem that an objection to paroi évidence oiïered, that it was not 
compétent to prove the agreement sought to be established, because 
it showed that a mémorandum in writing of the agreement was made 
at the time, and the adverse party had not been notified to produce 
the written mémorandum, must be without force, when it appears 
that the mémorandum in writing, if produced and offered, would not 
be admissible, over objection, to alter the terms of the mortgage in 
question ; both the writing and the paroi proof of its contents being 
subject to the graver objection. The rule of évidence that, where the 
parties to a contract hâve reduced their agreement to writing, paroi 
évidence shall not be received to alter or contradict the written terms, 
is familiar, and the reasons which support it elementary. 1 Greenl. 
Ev. §§ 275-286. It is often invoked in cases to which it is not ap- 
plicable, and it is sometimes suggested, and acted upon in the mov- 
ing progress of a trial before a jury, to conditions of offered testimony 
to which on first impression it appears to be applicable, and is there- 
fore then enforced. It bas doubtless been observed by those called 
to consider such matters that the first impression of good lawyers 
and of good judges seems to accept it as a universal rule that, where 
written évidence of a fact exists, ail paroi évidence of the same fact 
must be excluded. But such is not the rule. Keene v. Meade, 28 
U. S. 1, 7 L. Ed. 581. The fact sought to be established in this case 
is the agreement of the plaintiff to allow the mortgagors to use the 
wool covered by the first mortgage to obtain means to meet the neces- 
sary expense of the management of the herds of sheep mortgaged to 
it. This the défendant offered to prove by the testimony of one of 
the acting parties, who, in stating the time and circumstances and 
terms of the agreement, referred, as a part of the res gestse of that 
transaction, to a pencil mémorandum made by the other acting party 
thereto, and read by the witness, which had for its purpose, as the 
witness claimed, the instructing of those who were to draft the re- 
newal mortgage. This mémorandum was wanting in essential élé- 
ments of a written contract, and was so merged into the contract 
that thereafter was written as, in the absence of f raud or of other con- 
ditions not necessary hère to name, lost any force it may ever hâve 
had to détermine the rights and relations of the parties as flxed by 
the renewal mortgage. It did not, however, lose its force as a part of 
the res gestse to support the paroi testimony offered to évidence the 
agreement claimed to bave been made in September, 1898, — the is- 
suable fact in this case, — and, if the writing had been produced and 
offered for that purpose, would bave been admissible. It does not 
follow that because it would hâve been admissible, and had been re- 
duced to writing, its existence, production, and ofler would exclude 
the other paroi testimony relating to the same subject. It was not 
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produced, and it is objected that its contents embrace not only the 
best but tlie only admissible évidence of the terms of the agreement 
to which it relates, and that oral testimony of its contents could not 
be giyen because notice had not been given to the adverse party to 
produce it. The excluded évidence tended to show that the written 
mémorandum was not in the possession or control of the défendant; 
that when seen by the witness it was in the possession and control of 
the secretary of the plaintiff. The plaintifl had introduced that 
olïïcer as a witness, and he had testifled that no such mémorandum 
ever existed. Numerous other witnesses had testifled to their con- 
nection with the plaintiff and with thèse transactions, and that they 
had no knowledge of the existence of any such written mémorandum. 
In this condition of the proof, granting that it was such a paper as 
ordinarily would require the giving of notice to produce it, as a condi- 
tion précèdent to offering paroi testimony as to its contents, it is clear 
that the rule requiring such notice in proper cases bas no application 
hère. The testimony given by the plaintiff was by déposition of its 
différent officers and employés, taken in ample time before the trial, 
and showing clearly it would be not only unnecessary but futile to 
require the giving of a more formai notice to the plaintiff to produce 
a paper which thèse incarnations of the corporation substantially 
concurred in swearing did not exist. "Evidence, when offered at the 
trial, must be assumed to exist, and to be true, for the purpose of de- 
termining the question of its admissibility." The pencil mémoran- 
dum in question was not offered by the défendant, nor did the de- 
fendant offer to prove its contents to support or establish its défense; 
but it offered to prove a paroi agreement made by the plaintiff with 
the mortgagors, King & Fowler, after the exécution of the mortgage 
in contemplation of a renewai thereof, to the effect that the wool 
already shorn or to be shorn might be used to meet the expense of 
"ninning the sheep," and that the wool should not be included in the 
renewai mortgage, in connection with which testimony, and as a 
part of it, the witness referred to the fact that the représentative of 
the plaintiff at the time of making this paroi agreement made the 
pencil mémorandum in question for the instruction and guidance of 
the parties at the plaintiiff's office in Ft. Worth, where the renewai 
mortgage was to be made. The plaintiff cannot recover in this suit 
on the renewai mortgage, for the reasons already given. The défend- 
ant does not claim under either of the mortgages. Therefore the re- 
newai mortgage and the pencil mémorandum to which the testimony 
relates can only be considered as extrinsic évidence to support or 
contradict the other testimony offered to show that in September, 
1898, the plaintiff had agreed that King & Fowler should use the 
wool shorn from tihe mortgaged sheep to meet the expense of "run- 
ning the sheep." Whatever may be the sound construction of the 
renewai mortgage as to its giving, or not, a lien on the wool and fleece 
of the flocks, it is manifest that the language of that mortgage is not 
identical with the language of the flrst mortgage in relation to that 
subject. And while, if the action was on the second mortgage, its 
Sound construction by the court might exclude any paroi proof tend- 
ing to modify its terms, when used — as it can only be used in thia 
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case — as extrinsic évidence to sustain or oppose the contention of the 
défendant, the inferences ol fact to be deduced from the différence 
in its language and the language of the original mortgage are for the 
considération of the jury. Barreda v. Silsbee, 62 U. S. 146, 16 L. Ed. 
86. Also, whether any such pencil mémorandum was ever written, 
and what, if written, it contained, presented a question of fact de- 
pending on the credibility of the witnesses ; and that question of fact 
was for the considération of the jury, and net for the détermination 
of the court. Dunbar v. U. S., 156 U. S. 185, 15 Sup. Ot. 325, 39 L. 
Ed. 390. 

We conclude that the trial court erred in rejecting the testimony 
of the "witness King, and in directing a verdict for the défendant. 
Theref ore the judgment of the circuit court is reversed, and the cause 
is remanded to that court, with direction to award the défendant a 
venire faeias de novo. 

SHELBY, Circuit Judge (dissenting). The record shows that the 
plaintifl in error offered to prove by ïom King that, at the time the 
arrangements were made for the extension of the loan and the exécu- 
tion of the second mortgage, he had an agreement with A. T. Atwater 
"that the wool should not be included in the second mortgage." The 
assignment of error is that the court erred in refusing to permit the 
witness to testify to an agreement "that the wool already shorn and 
to be shorn from the sheep should not be included in the second mort- 
gage." The pleadings, the évidence, and the assignment of error 
seem to me to raise the plain question whether or not the negotia- 
tions preceding the exécution of the second mortgage can be received 
in évidence to show that it should hâve been so written as to release 
certain property described in the first mortgage. It seems to me 
that this question should be answered in the négative, and that it 
would necessarUy follow that the circuit court did not err in exclud- 
ing the évidence. No principle of évidence is better settled than 
that, when persons put their contracte in writing, it is, in the absence 
of fraud, accident, or mistake, "conclusively presumed that the whole 
engagement and the extent and manner of their undertaking was 
reduced to writing." Bast v. Bank, 101 U. S. 93, 25 L. Ed. 794, 9 
Notes U. S. Rep. 915; Lanes v. Squyres, 45 Tex. 382^ I think the judg- 
ment should be affirmed. 



ABLINGTON MFG. CO. v. NORWICH UNION FIEE INS. CO. 

(Circuit Court of Appeals, Second Circuit April 3, 1901.) 

No. 118. 

FiRB Insurancb — Action for Losb— Manufactdring Plant— Polïcies — Con- 
struction — Additignal Buildings— Question for Court. 

Polleies were issued by défendant on plaintiffi's manufacturing plant, 
describlng It by a plan referred to confining It to buildings deslgnated 
thereon by specified numbers, and to the macliinery, tools, and other 
articles mentioned as "contained in or attached" to thèse buildings. 
Privilèges allowed "additions, altérations, and repairs," which the pollcy 
was to cover. Helâ, that the "additions, altérations, and repairs" re- 
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ferred to property described in the pollcies, which clearly excluded a 
separate building unconnected wlth tlie others specified therein and in 
course of érection at the time they were issued; and hence, in an action 
for Its loss, the court properly refused to submlt to the jury the question 
whether the polieles were Intended to cover additional buildings erected 
from time to time. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

George Eichards and John G. Carlisle, for plaintiff in error. 
Wm. B. Ellison, for défendant in error. 

Before WALLACE, Circuit Judge, and THOMAS, District Judge. 

WALLACE, Circuit Judge. The plaintiff in error was the plaintiff 
in the court below, and by its assignments of error impugns the rul- 
ings of the trial judge excluding évidence offered upon its behalf, and 
in not directing the jury to render a verdict in its favor for a part of 
the recovery sought in the action. The action was brought upon two 
policies issued by the défendant, dated, respectively, January 31, 
1898, and February 1, 1898, and each insuring the plaintiff against 
loss by fire in the sum of $5,000 for the term of one year. The prop- 
erty insured by the policies was described therein as foUows: 

"On property known as the Ailington Manufacturing Co., manufacturers 
of pyraline, a substitute for celluloïd goods, situate in Arlington, Hudson coun- 
ty, New Jersey. Plan on flle wlth Ward Phillips, 56-58 Fine street, New 
York, to which ail numbers of buildings refer." 

"Buildings, Maehinery, and Stock: 

"On brick and frame buildings, sheds, additions, and attachments, marked 
Nos. 1 to 7, 9, and 11 to 16 (including smokestack), on plan; on flxed and 
movable maehinery and machines of every description, and parts of same, 
engines, boilers, and connections, heatlng apparatus, flxtures, apparatus, 
office and faetory fumiture and flxtures of every description, safes, hose, 
automatic sprinkler equipment, dynamo, electrlc equipment, shaittng, beltlng, 
pulleys, hangers, gearing, piping, pumps, hydraulic presses, tanks, dies, tools, 
implements of ail kinds, pattems, utensils, and maehinery supplies; on pyra- 
line, manufactured, unmanufactured, and in process of manufacture, and 
materlals of ail kinds used In the manufacture of the same; and on ail other 
property belonging to the business of the assured, their own, or held in trust 
or on commission, or sold but not delivered or removed, — ail contained In or 
attached to the above-descrlbed buildings, sheds, and building marked No. 10 
on the plan." 

The policies also contained the usual co-insurance clause, and the 
folio wing clause: 

"Privilèges: 

"Privileged to use electrlc lights in the above-mentioned premises, to work 
nights when necessary, and to make additions, altérations, and repairs, and 
this policy to cover the same, and therein, and to use such materials and ap- 
paratus incidental to thelr business." 

It appeared upon the trial that at the date when the policies were 
issued the plan on ûle with Ward Phillips showed the varions build- 
ings then comprising the manufacturing establishment of the plain- 
tiff, being a group of 16 separate buildings, numbered on said plan 
from 1 to 16, respectively. When the policies were issued, the plain- 
tiff had commenced the érection of another building, located some 30 
or 40 feet to the east of the building designated on the plan aa No. 
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11, upon a vacant lot, which the plaintiff had purcliased in the pre- 
ceding August. TMs new building was of brick, 145 by 84 feet in 
dimensions. It was completed in Mardi, 1898, and the machinery 
from No. 11 was then removed into it, and it was thereafter occupied 
and used by the plaintiff as a part of ils manufactory until the time 
of the fire. It was not physically attached to or connected with any 
of the other buildings. The new building was not shown on the 
Ward Phillips plan. April 30, 1898, it and its contents were dam- 
aged by fire; the loss on the building being $7,664, on the machinery 
therein $9,319, and on the stock $24,231. 

It appeared in évidence that for many years the plaintiff had car- 
ried insurance upon the buildings and plant of its manufacturing 
concem with a large number of underwriters ; that the différent 
branches of its business were conducted in separate buildings; that 
new buildings were from time to time erected as the demands of the 
business required, and were used as part of the concern; that the 
plaintiff had obtained its insurance through two brokers, Ward 
Phillips and Mr. Van Valen; that the rate of premiums had been 
flxed by the Underwriters' Association of the Middle Department; 
that the défendant was a member of that association ; that the Van 
Valen policies insuring the property were blanket policies, covering 
ail the buUdings and plant, without référence to any plan or specifled 
description; and that the Ward Phillips policies were ail in form 
like the two policies in suit. 

The plaintiff offered to prove upon the trial that March 16, 1897, 
the Underwriters' Association fixed the rate of premiums for the in- 
surance upon the buildings and plant, etc., of the plaintiff, specifying 
the rates upon the .various buildings and their contents separately, 
and the rate upon the blanket policies, and on that date sent a notice 
to the défendant containing the rates; that in this notice there was 
a statement that it was understood that building No. 11 would be re- 
placed by a brick building; that the premiums in the policies in suit 
were at the blanket rate specifled in the notice; and that after the 
completion of the new building the Underwriters' Association ex- 
amined it, and made no change in the premium rates of blanket poli- 
cies. The trial judge excluded évidence of thèse facts, and the plain- 
tiff duly excepted. At the close of the évidence the trial judge ruled 
that plaintiff was not entitled to recover for that part of the loss 
accruing from the damage by fire to the new brick building and its 
contents, and directed a verdict accordingly, and the plaintiff duly 
excepted, and asked to go to the jury upon the question whether it 
was not the intent of the parties liât the insurance should cover ad- 
ditional buildings which should be erected from. time to time. 

We are of the opinion that the trial judge ruled correctly in ex- 
cluding the évidence offered, and in directing a verdict as he did. 

It did not appear that the défendant had ever issued any policy 
upon the property of the plaintiff prior to the first of the two in con- 
troversy, but, if this had been shown, together with the other facts 
proved or offered to be proven in évidence, inasmuch as by the poli- 
cies in suit the parties had limited the risk to the buildings and prop- 
erty describéd therein, and there was no ambiguity in the descrip- 
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tion or other ternis, it would not hâve altered the légal effect of the 
contract conclusively evidenced by tlie instruments. For the same 
reason it was quite immaterial that the other underwiiters had issued 
policies which, read in the light of the surrounding circumstances, 
would hâve extended to cover the loss in controversy. Where the 
question is whether the property destroyed by fire is embraced with- 
in the terms of the policy, it is always compétent, in contracta of 
doubtful interprétation, to give évidence of extraneous facts which 
will place the court in the situation of the parties when the contract 
was made, in order to enable it to be read understandingly; aud in 
this view, if the action had been brought upon policies of the Van 
Valen form, the extraneous facts which were proved, or were oiïered 
to be proved, would hâve been of value in determining whether the 
insurance covered the new building as an addition, and, indeed, would 
hâve resolved such an inquiry quite conclusively in favor of the plain- 
tiff. But the policies in suit were not expressed in any uncertain 
terms, and the property described as covered by the insurance was 
deflnitely and unmistakably pointed out by référence to the plan on 
file with Ward Phillips, and conflned to the buildings designated on 
that plan by specifled numbers, and to the machinery, tools, and 
other articles mentioned as "contained in or attached" to thèse build- 
ings. The privilège to make "additions, altérations, and repairs" re- 
fers manifestly to the property which is described in the policy, and 
cannot be read as intending to permit the insurance to extend to 
them when made to other property. The meaning of the policy is 
emphasized, if that were possible, by the exclusion of the building 
"marked No. 10 on the plan" from the description of the property in- 
sured. The trial judge properly held that the construction of the 
policy was purely a matter of law, and that there was no question of 
fact for the jury. 

The new building was in no sensé an addition to No. 11, or to any 
of the property described in the policy. The évidence was that it 
was not physically connected with or attached tp any part of that 
property, but was a separate and independent building; and no 
évidence was given tending to show that any of the machinery within 
it was connected with any of that used in the other buildings. A 
construction of the privilège clause which would extend its provisions 
to include such a building is whoUy unwarranted upon principle or 
by précèdent. Especially would such a construction be inadmissible 
when it appears that the new building was in procesa of érection at 
the date of the issue of the policies, the contract being plainly ex- 
pressed to extend the insurance only to certain designated buildings 
and their contents. We hâve examined the authorities cited for the 
plaintifl in error, but none of them justify its contention, and it is 
unnecessary to discuss or to refer to them. The adjudication most 
nearly in point is Peoria Sugar-Refining Co. v. People's Fire Ins. Co. 
(C. C.) 24 Fed. 773, and that is adverse to the contention. In that 
case the new building was connected with the insured building by a 
bridge and an underground passage used for pipes, and was located 
about the same distance from the main factory as was the new build- 
ing in the présent case; but the court held that, being a new and 
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separate building, ît was "not an addition," and the insurance did not 
extend to it under a clause similar to that in the présent policies. 

The assignments of error are not well founded, and the judgment 
is affînneâ. 



DUNN T. NEW YORK, N. H. & H. R. CO. 

(Circuit Court of Appeals, Second Circuit Aprll 3, 1901.) 

No. 112. 

Mastek and Servant— Injuries to Bkakeman — Appliances— Dutt to Inspect 
— Phesdmption of Négligence. 

A brakeman was set to work In switchlng with a road engine regu- 
larly used for that purpose, but unprovided with any spécial hand hold In 
front, necessary in his work. No particular projection was used, and 
the use of any particular one was not forhidden. The brakeman, how- 
ever, used the figure plate, whlch was adapted thereto, and most con- 
venient for a man of hls slze. It had been loose for 24 hours, but was 
apparently ail right when he took hold of it. It gave way, however, and 
he was thrown uuder the eowcatcher and Injured. Eeld, that the Com- 
pany owed him the duty of Inspectlng the plate commensurate with the 
purpose for whlch it must be assumed that it knew it was used, and 
henee, on proof of the foregoing facts, it was error to nonsuit him in an 
action for damages, enough being shown to require some proof of in- 
spection to overcome the presumption of négligence. 

In Error to the Circuit Court of the United States for the Eastern 
District of New York. 

This cause eomes hère upon a wrlt of error to review a Judgment dismiss- 
ing the complalnt upon the merits at the close of plaintiff's case. The ac- 
tion was brought to recover damages for injuries received while in the em- 
ploy of défendant as a brakeman upon one of its trains at or near Union 
City, Conn. The plaintiff, at the tlme he was injured, was engaged In un- 
coupling freight cars from the forward end of an engine, which opération 
necessitated his pulling a pin with one hand, and with the other grasping 
some part of the locomotive to steady himself. He grasped the round plate 
fastened In the middle of the forward end of the boiler, and known as the 
"figure plate," on which are the figures Indicating the number of the loco- 
motive. Upon the occasion In question this plate was loose, so that it turned 
when the plaintiff applled pressure, and, support being thus suddenly and 
unexpectedly withdrawn, he was thrown under the pilot, or eowcatcher, of 
the engine, and received the injuries for which this action is brought. There 
was évidence in the case showing that, on th(; day before, the figures were 
turned so as to make It obvious that the plate itself had been turned. On 
the day of the accident, as plaintiff testlfies, when he looked at the figure 
plate, the figures were ail right; that Is, In a horizontal position. 

Before WALLACE and LACOMBE, Circuit Judges, 

LACOMBE, Circuit Judge. The record contains no indication as 
to the grounds on which the plaintiff was nonsuited. The burden, 
of course, rested on the plaintiff to show a default on the part of 
défendant in respect of some of the duties imposed upon it. Plain- 
tiff's contention is that there was a failure properly to inspect the 
figure plate. Plaintiff's évidence on that point was extremely slight, 
but was sufflcient to require the défendant to show what sort of in- 
spection, if any, it gave to the part in question. The évidence tended 
to show that it had been loose for 24 hours. Concededly, it was in- 
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sufficient to sapport plaintiiï on the day of the accident,— facts 
sufflcient to put défendant to the proof of the niethods it employed 
to guard against the occurrence of such an accident. When such 
proof is in, it may be apparent that, under ail the circumstances, 
défendant acted as a reasonably prudent master would hâve done 
in looking after the safety of the place where and the appliances 
with which its servant was set to work; but, with no évidence to 
show that the figure plate had ever been inspected since it left 
the builder's shop, we do not think it can be said, as a matter of 
law, that no négligence was shown. The défendant, however, con- 
tends that it was under no obligation whatever to give the figure 
plate such an inspection as it would give to a hand hold, and from 
the attention given to this point in the briefs it may be inferred' 
that it is the one on which the case turned below. The proof shows 
that the engine in question was a road engine, and not a yard or 
switch engine, and had none of the appliances customarily placed 
on the front and rear of engines engagea in switching, to facilitate 
the work of the men. There was not a single hand hold, hand grab, 
or grab iron upon or about the front of the engine. Nevertheless, 
the défendant employed the engine regularly in perfonning a consid- 
érable amount of switching work in a number of cities and yards 
where no switching engines were kept, and the engine was engaged 
in the gênerai performance of this switching work when the acci- 
dent happened. The way in which the work of the brakeman is 
performed when uncoupling a car from the locomotive is as fol- 
lows: Standing on the right side of the engine, the left foot would 
be placed upon a step projecting from the bottom of the cowcatcher 
near the outside edge, and the right foot either upon the lower bar 
of the cowcatcher, to which the slats are fastened, or in the air- 
brake hose, which hung in front of some of the slats. Thus the 
body of the brakeman would be facing in a slanting direction to- 
wards the front of the engine, and his right shoulder would be point- 
ing diagonally towards the center of the track. His back would be 
more towards the car than the engine. He would thus hâve to tum 
his body or his right arm towards the right, and back, in order to 
reach the pin in the drawhead, which projects out in front of the 
cowcatcher. From this description and an inspection of the photo- 
graphs which were submitted on the argument, it is plainly mani- 
fest that the brakeman must take hold of something with his left 
hand, or he will almost inevitably lose his balance, and fall between 
the engine and the car. As has been seen, the défendant provided 
nothing devised specially to be held on to; nor did it, by any régu- 
lation, direct or forbid the men to use some particular part of the 
engine for that purpose. As was to be expected, therefore, the 
men used whatever they found convenient. Besides the figure plate, 
it appears from the évidence that use was sometimes made of the 
bull nose, an iron casting extending from the bumper beam to the 
drawhead. This, however, was about on a level with the waist, 
and for that reason unsatisfactory. The same is true of the slats 
of the engine, which are below the bumper. To grasp them the 
hand would get considerably lower than where the pin is being pulled. 
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The lamp brackets on the side of the boiler a little above tïe level 
of the figure plate bave been used, but they are further back, and so 
more inconvénient, unless a naan is exceptionally tall. The same 
difflculty exista with regard to the iron sockets that were used for 
flags on the brace beam of the engine. It would be quite a long 
reach; impossible, indeed, for a man with no longer reach than the 
pîaintiff. The braces supporting the boiler were conveniently lo- 
cated, but too hot to hold. Three witnesses, brakemen, were exam- 
ined, besides the pîaintiff. They were ail taller men, and testified 
that, besides the figure plate, they used sometimes one, sometimes 
another, of thèse appliances for a hand hold. The pîaintiff, however, 
flnding it most convenient to his proportions, usually took hold of the 
figure plate. It appears, then, that the défendant set this engine to 
work switching, and put pîaintiff to work on it at a place where de- 
fendant knew he must hold on to something. It provided no spécial 
hand hold; it directed no particular projection to be used as such; 
it forbade no such use; it maintained on its engine a figure plate, 
adapted for use as a hand hold, and so located that a man of pîain- 
tiff' s size would flnd it the most convenient thing to take hold of. 
There was abundant évidence to support this last proposition; in- 
deed, mère inspection of the photograph would seem to be sufflcient 
to satisfy any intelligent mind that, if this engine were used for 
switching, its figure plate would most certainly be used for a hand 
hold. Knowing it would be so used, if for any reason it was diiBcult 
to maintain it flrmly in position, or to inspect it, the défendant might 
hâve prohibited its use for that purpose. Not having done so, it owed 
a duty of inspection commensurate with the purpose which it must 
be assumed that défendant knew it was subserving. We are of the 
opinion, therefore, that it was error to take the case from the jury 
when pîaintiff rested. There was enough proved to require some 
proof from défendant as to what inspection there was of the figure 
plate. The judgment is reversed, and cause remanded for new trial. 



STANSELL et al. v. WESTERN TINTON TEL. CO. 

(Circuit Court, S. D. Californla. November 1, 1900 

No. 936. 

t. Tbij1ïgkaph--Dklat in Delivery of Money — Damages. 

In an action agalnst a telegraph company to recover damages for the 
failure to promptly dellver money tiansmitted through such company to 
the plaintià, the faet that pîaintiff wasievicted from her house because of 
her failure to receive such money, and the Injury to her réputation gen- 
erally because of such éviction, are conséquences too remote to be con- 
sidered as éléments of damages.i 

2. Same— Mbktal Distbess. 

Mental distress, unaccompanied by physical injury, Is not a proper élé- 
ment of damages reooverable from a telegraph company for a failure to 
promptly deliver money sent through its agency to pîaintiff. 

i Damages In actions against telegraph companies, see note to Railway Co. 
V. Oaulfleld, 11 0. C. A. 556. 



IN BE STEININGER MERCANTILE CO. 669 

At Law. On motion to strike out paragraphs 7 and 8 of the 
complaint. 

Paragraphs 7 and 8 of the complaint are as follows: 

"(T) That beeause of the négligence of défendant in falllng to transmit and 
deliver said money as it promised and agreed to do, the plaintiff M. B. Stan- 
sell and her family of three (3) children were compelled to vaeate thelr said 
home on the twenty-flrst (21st) day of June, 1898, for the nonpayment of rent. 

"(S) That the plaintiff M. B. Stansell was greatly excited and disturbed be- 
eause of her failure to receive said money as expected, and sutïered great 
mental anguish, and her feelings were greatly injured, and she was greatly 
humiliated, and suffered in réputation beeause of her said éviction, said plain- 
tiff possessing a large cirele of acquaintances in said city of Memphis, Ten- 
nessee, at that time; ail to her damage in the sum of two thousand flve hun- 
dred dollars ($2,500)." 

Barnwell & Newby, for plaintiffs. 
R. B. Carpenter, for défendant. 

WEIXBOEN, District Judge. I ara of opinion that the damages 
claimed în said paragraphs of the complaint are spéculative and re- 
mote, and, furthermore, that mental distress, unaccompanied by 
physical injury, is not a proper élément of damages in a case of tbis 
sort. The motion to strike out will be allowed. 



In re STEININGER MERCANTILE CO. 

BAINBEIDGE STATE BANK et al. v. TONGE et aL 

(Circuit Court of Appeals, Fifth Circuit April 9, 1901.) 

No. 927. 

BANKBUPTCÏ— VOID . PRIOR InCUMBRANCBS — MORTGAQES TO HiNDER CrEDITORS. 

A corporation exeeuted mortgages eovering ail Its property to favored 
creditors, who were not pressing it for payment nor asking to be secured, 
intending thereby to force indulgence from Its other creditors and fur- 
ther advances from those secured. Eelà, that they were intended to 
hinder, delay, or defraud creditors, wlthin Bankr. Act 1898, § 67, declar- 
ing vold Incumbranees made with such intent withln four months prier 
to flling a pétition in bankruptcy. 

Appeal from the District Court of the United States for the South- 
ern District of Georgia. 

The main facts are as follows, substantially taken from appellants' brief: 
The Stelnlnger Mercantile Company was a corporation engaged in the business 
of merchandising in the city of Bainbridge, Decatur county, Georgia, was of 
good financlal standing, and had no mortgages or other liens whatever against 
them, and had the réputation of being solvent, and had recently enlarged its 
storehouse and increased its stock and insurance preparatory to doing a larger 
business. On November 29, 1898, Mr. K. A. Lytle, président of said corpora- 
tion, finding said corporation temporarily embarrassed, sent for and consulted 
an attorney, Judge B. B. Bowers, of said city, stating to him that the corpo- 
ration was perfectly solvent, and that, if it could get indulgence and collect 
up its assets, it could pay its creditors, but that It could not raise the ready 
cash to pay Its maturing debts; that the assets of the corporation amouuted to 
$61,780.91, and the debts to about §37,000, and that the cause of the embar- 
rassment was the récent enlargement of its business, and the not havlng pro- 
ceeded against its crédit customers for payment as vigorously as It could 
hâve done, owing to the low priée of cotton and the stringeney of the times. 
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tJpon this statement saîd attorney advised him to exécute mortgages to such 
of his creditors as would be likely to make him further advances, and to such 
others as might become apprehensive, and with their aid he might get In- 
dulgence from the other creditors, or further advances from those secured to 
pay ofC those that would not give indulgence, and thus continue to carry on 
the business, and ultimately pay off ail of the creditors. Actiug under this 
advice, the président of sald corporation procured the sald attorney to prépare 
said mortgages, which he did to the number of 39, taking the whole night 
therefor, and said mortgages ■were duly signed, executed, and filed for record 
in the clerk's office of the superior court of Decatur county early in the moni- 
ing of November SOth, some by said président himself, and others by the 
mortgagees to -whom the mortgages had been delivered; said mortgages cover- 
ing the stock of goods owned by said corporation, and also embracing the 
notes and accounts and substantially ail the property of the corporation. 
The debts amounted to about $37,000, and the assets to about $67,000, and 
the mortgages to .?26,O0O, and the whole number of creditors was about 220, 
and the number who were tendered securities was 39, ail of whom surrendered 
their mortgage security except thèse présent 5 appellants. The said corpora- 
tion also made and executed to its attorneys, B. B. Bowers and Donaldson & 
Hawes, a mortgage upon its assets to secure them for professional services 
to be rendered said corporation in the management of its business and tiding 
it over its présent embarrassment, for which a note was given in the sum of 
$2,500, due one day after date, and dated November 30, 1898. AU the mort- 
gages executed in favor of the five appellants were conditioned for the pay- 
ment of notes dated November 29, 1898, and due one day after date, and 
containing, among other provisions, one as follows: "It la stipulated that 
this note be placed with B. B. Bowers and A. L. Hawes for collection at ten 
per cent, on the whole of principal and interest as attorney's fées, ail to be 
paid out of any principal and interest coUected." At the time said mortgages 
were made and executed, the offlcera of said corporation did not expect or 
anticipate proceedings in bankruptcy, and the holders and owners of said 
mortgages in question did not know, at the time they accepted said mortgages, 
that the Steininger Mercantile Company was insolvent, or that said mortgages 
were made with the intent to prefer them, except such notice as arose from 
the mère fact of giving t'.e mortgages without préviens request, and the fact 
that many of the debts secured were not due, and the pay day was advanced, 
BO that the mortgages could be foreclosed at once; and each one was notified 
separately that his mortgage was filed for record in the clerk's olBce for his 
acceptance, without explanation why the mortgages were given, and each 
of the appellees accepted his mortgage without any notice or knowledge that 
any other creditor had a mortgage. Neither Bowers nor Donaldson & Hawes 
represented any of said creditors secured by said mortgages uutil after the 
mortgages were accepted and recorded. The attorneys for the creditors 
opposing the mortgages are the attorneys for the trustées, the appellees in 
this case. On the afternoon of the SOth of November, after sald mortgages 
were executed, delivered, and recorded as aforesaid, the five mortgagees, the 
appellants In this case, learning that other creditors of said corporation were 
endeavoring to procure bond in order to sue out attachments against said 
corporation, proceeded to foreclose their mortgages, hâve exécutions issued. 
from said foreclosure, and the sherifC to take charge of the goods. After sald 
stock of goods was foreclosed on by thèse appellants, the unsecured creditors, 
together with the balance of the mortgage creditors who had surrendered 
their mortgage liens, filed a pétition to déclare the Steininger Mercantile 
Company an involuntary bankrupt, based upon the act of bankruptcy of mak- 
ing and executing thèse mortgages; alleging, under oath, that the Steininger 
Mercantile Company did make and exécute thèse mortgages, Intending them 
for illégal préférences, and also alleging that the mortgages constituted au 
assignment to creditors, and in either event were void. The district court 
sanctioned the pétition, enjoined the sheriff from selling under the fore- 
closures, and placed the stock of goods, notes, and accounts and ail other 
property of the Steininger Mercantile Company in the hand of a receiver, who 
sold the goods for $9,500 cash, and went forward collecting up the assets of 
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the Stelnlnger Mercantile Company, who resisted tlie proeeedings to tlie best 
of Its ablllty, especially the allégations of insolvency and illégal préférences. 
On the lOth day of January, 1899, the district court adjudged the Steininger 
Mercantile Company an involuntary banlirupt, on the ground of it making and 
executing the mortgages- The sald corporation having been adjudged a bank- 
rupt, the matter was referred to one of the référées in banlcruptcy of sald 
court to take such further steps as are required by the bankruptcy law, 
which said référée called a meeting of the creditors of sald corporation for 
the purpose of proving their respective claims. At the time of the meeting 
of the creditors thèse appellants offered to prove their sald claims as correct 
claims under the provisions of the bankrupt law, which was objected to by 
the creditors who now are the appellees in this case, represented by the trus- 
tée in bankruptcy, and the said objections constitute a part of the record of 
this case. Upon the proposition to prove said claims and the objections filed 
as aforesaid, the référée heard the testimony of both sides upon the issue 
made by said objections filed, and the référée, upon considering said évidence, 
rendered his judgment against thèse mortgagees, présent appellants, to which 
judgment appellants excepted and filed their pétition for revlew. On May 3, 
1899, said pétition for revlew came on to be heard in said district court, 
when, In lieu of the hearing of the same, counsel for both sides entered 
Into an agreement by which the judgment of the référée, and ail proeeedings 
before the référée, as well as the proeeedings for revlew, were set aside with- 
out préjudice to elther side, and the whole matter was referred to the référée 
to take testimony, either party having the privilège to introduce any or ail of 
the testimony contained in the pétition for review, to be passed upon by the 
court as to its admissibility and competency. Under said agreement on May 
3, 1899, appellants filed their pétition showing that in accordance with the 
order of the court the goods had been sold by the référée, and the sum of 
$9,500 realized from the same, and prayed that the said sum be paid over to 
them on their said mortgages, or so mueh thereof as was necessary to extin- 
guish the same, to which pétition W. G. D. Tonge, trustée in bankruptcy, in 
behalf of the unsecured creditors, and In behalf of those that had surrendered 
their liens, flied his answer, making exactly the same objections and raising 
the same issues as were made in the first proeeeding before said référée. On 
the 21st day of June, 1899, the référée, under the agreement and order of the 
court aforesaid, commenced taking testimony, which testimony appears In 
the présent record. On the lOth day of January, 1900, this case upon the 
pétition and évidence, as certified by the référée, came on to be heard in the 
said district court, and no part of the évidence was ruled eut as incompétent 
or Inadmissible, and no motion was made to rule ont any part of the same. 
The court, after hearing and considering the whole of the évidence taken 
and certifled by the référée, and the argument in said case, decided against 
appellants, and decreed: "(1) That each and every one of said so-called mort- 
gages held by petitioners, and set up in said pétition, are declared to be illé- 
gal préférences, nuU and vold as liens, and are hereby set aside. (2) That 
the prayer of said petitioners, that the fund in the hands of the trustée, re- 
sulting from the sale of assets of Steininger Mercantile Company, should be 
paid to the account of the alleged liens they hold, is refused and denied. (3) 
It is further ordered and decreed that said trustée now proceed to distribute 
the said fund to the gênerai creditors, in regular course, so soon as the court 
shall hâve fixed the amount of allowances and expenses to be deducted there- 
from. (4) It is further ordered that ail the costs and expenses of this spécial 
proeeeding shall be paid by the said petitioners. Compensation is hereby 
allowed to John D. Harrell, Esquire, spécial master, for his services in taking 

the testimony in this proeeeding, to wit, the sum of dollars, to which 

must be added the expenses paid out by the trustée, under previous order of 
the court, for steiiographic services in the matter of taking said testimony, 
amounting to the sum of dollars." This appeal is prosecuted to re- 
verse said decree, and some 17 assignments of error, with many divisions and 
subdivisions, are presented, suggesting in every way spécifie errors of the 
trial judge; the whole amounting to the proposition that the appellants' mort- 
gages were légal and valid, and should be fuUy recognized. 
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John I, Hall, Olin J. Wimberley, and B. B. Bowers, for appellants. 

William Gerrard, for appellees. 

Before PAEDEE, McCOEinCK, and SHELBY, Circuit Judges. 

FARDEE, Circuit Judge (after stating the facts as above). No 
appeal was taken from the decree adjudging the Steininger Mer- 
cantile Company bankrupt, and enjoining the sheriff from selling, 
under the foreclosure decrees, the property of the Steininger Mer- 
cantile Company, and appointing a receiver to talie possession of 
and sell the property of said company, so that there is no question 
in this case but that the Steininger Mercantile Company committed 
an act of bankruptcy and was properly adjudged a bankrupt. The 
appellants are before the court insisting upon a mortgage lien on 
the property of the bankrupt. Section 67 of the bankrupt law of 
1898 is, in part, as f ollows : 

"That ail conveyances, transfers, assignments, or Incumbrances of his 
property or any part thereof, made or given by a person adjudged a bank- 
rupt under the provisions of this act subséquent to the passage of this act 
and within four months prier to the flling of the pétition, with the intent 
and purpose on his part to hinder, delay, or defraud hls credltors or any of 
them, shall be nul! and void as against the crédite rs of such debtor, except 
as to purchasers in good faith and for a présent fair considération; and ail 
property of the debtor conveyed, transferred, assigned or encumbered as 
aforesaid shall, if he be adjudged a banisrupt, and the same is not exempt 
from exécution and llabllity for debts by the law of hls domicile, be and re- 
main a part of the assets and estate of the bankrupt and shall pass to his said 
trustée, whose duty it shall be to recover and reclaim the same by légal pro- 
ceedings or otherwise for the benefit of the creditors." 

The question then presented is whether or not the Steininger 
Mercantile Company, in executing the mortgages to appellants, in- 
tended thereby to hinder, delay, or defraud creditors of said com- 
pany. As the facts in this case show that the officers of the said 
company sent for counsel, who sat up ail night executing mortgages 
in favor of favored creditors who were not pressing for payment 
nor asking for a mortgage, and the said mortgages so executed 
covered ail the property of the mortgagors, and are conceded to 
hâve been with the intent that the debtors might thereby force in- 
dulgence from their creditors and further advances from those se- 
cured, this court is satisiied that the mortgages were executed with 
the intent to hinder, delay, or defraud some of the creditors of 
the company; and as this was the conclusion of the leamed judge 
of the court below, and is made effective in the decree appealed 
from, the same is afflrmed. 
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BLUMBERG v. BEYAN. 

(Circuit Court of Appeals, Fifth Circuit April 9, 1901.) 

No. 1,015. 

BANKRUPTCy— WlFB AS ADVERSE ClAIMANT. 

In Alabama the bankrupt's wife may be an adverse claimant, within 
Bankr. Law 1898, § 23; Code Ala. § 2526, giving the wife full légal ca- 
pacity to contract as If sole, except as otberwise proyided, and the posi- 
tion that a wife may clalm property adversely to her husljand being sup- 
ported by sections 2520-2537, and there being no statute qualifying her 
right to be an adverse claimant. 

Pétition for Eevision, of Proceedings of the District Court of the 
United States for the Middle District of Alabama. 
Tennent Lomax and B. P. Crum, for petitioner. 
George F. Moore, for respondent. 
Before FARDEE, McCOEMICK, and SHELBY, Circuit Judges. 

McCORMICK, Circuit Judge. Section 2526 of the Code of Ala- 
bama now in force provides, touching the wife's power to contract, 
that "the wife has full légal capacity to contract as if she were 
soie, except as otherwise provided by law." In that state a hus- 
band and wife may contract with each other, subject to the rules 
of law as to contracts by and between persons standing in conflden- 
tial relations; but the wife shall not, directly or indirectly, become 
the surety for the husband. The whole scope of chapter 60, em- 
bracing sections 2520-2537 of the Code of Alabama, support the 
position that in that state the wife may claim property adversely 
to her husband, and we flnd no provision of statute law in force 
there which qualifies her légal capacity to be an adverse claimant, 
within the meaning of those terms as used in section 23 of the 
national bankrnpt law. Therefore, on the authority of our décision 
in Ee Abraham, 35 C. 0. A. 592, 93 Fed. 767, it is ordered and de- 
creed that the order of the court of bankruptcy entered in this 
cause on August 3, 1900, in so far as the same in any way affecta 
the petitioner, E. Blpmberg; and the order made by H. Booth, 
référée in bankruptcy for the Middle district of Alabama, dated 
October 19, 1900; and the order made by the Honorable John Bruce 
on the 6th day of November, 1900, — be, and the same are each and 
ail hereby, reversed, set aside, and annulled, and the cause is re- 
manded to the district court, sitting in bankruptcy, with instruc- 
tions to dismiss the pétition of T. L. Bryan, filed in the district 
court of the United States for the Middle district df Alabama, in 
the matter of H. Blumberg, bankrupt, on August 3, 1900, so far as 
the same in any way affects E. Blumberg, the wife of H. Blumberg, 
bankrupt, and to vacate ail orders made thereon, and to restore to 
the said E. Blumberg the goods and properties taken from her pos- 
session, and allow her reasonable costs, in accordance with our 
views as expressed in our opinion in Re Abraham, supra, and let 
her hâve judgment for the same. 
lOTP.^t» 
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In re BUKKA. 
(District Court, W. D. Tennessee. March 19, 1901.7 

1. Bankrtjptct— Insolvent Lunatio — Guardian Ad Litbm— Appointment— 
Publication op Procbss. 

In bankruptcy proeeedings by involuntary pétition agalnst the estate 
of an absent lunatic, an application for the appointment ot a guardian 
ad lltem will not be delayed because of the omission to publlsh process, 
slnee Bankr. Act 1898, { 18a, requlres publication only "in case personal 
service cannot be made," and the appointment would be necessary uot- 
■withstanding. 

8. Same— Questions Dbtebminablb on Application for Appointment. 

It would be prématuré to détermine, before the appointment of a 
guardian ad lltem in proceedings In bankruptcy agalnst a lunatic, whether 
he could be adjudlcated bankrupt for acts commltted elther before or 
after the lunacy began. 

8. Same. 

The appointment of a guardian ad lltem In the fédéral practlce Is regu- 
lated by equlty rule 87, where fuU discrétion is glven the court for pro- 
tection of the défendant under dlsability, and by gênerai orders In bank- 
ruptcy No. 37 (32 C. C. A. xxxvl., 89 Fed. xly.) thls equlty practlce is pre- 
scrlbed for the bankruptcy courts. Eeld, that thls authorized the ap- 
pointment of a guardian ad Utem to défend an involuntary pétition of 
bankruptcy agalnst a lunatic, when he had no regular guardian or com- 
mittee, and that, when he bas such guaMlan or commlttee, he must be 
brought In by process as well as the lunatic, and that the commlttee or 
guardian then be appolnted guardian ad litem to défend in his behalf. 

Involuntary Bankruptcy. 

J. E. Deason and A. J. Harpole, for creditors. 

HAMMOND, J. The pétition allèges that tlie insolvent debtor is 
insane, but that before be became so he committed tbe acts of bank- 
ruptcy averred therein. It chargea a fraudulent sale of his entire 
stock of goods for an inadéquate considération to one Pish, with 
intent to hinder and delay his creditors; also that he suffered a 
fraudulent préférence by judicial process of attachaient; and that 
in the attachaient proceedings, a receiver having been appointed, 
the stock of goods is being administered for the beneflt of the fraud- 
ulently preferred creditor and the fraudulent vendee, the receiver 
being a brother of the latter. Also that the insolvent debtor's other 
property has been picked up hère and there by creditors proceeding 
against Mm since he became insane. It allèges, and the affldavits 
show, that the debtor resided at Union City, in this state, and car- 
ried on business there as a merchant for the greater portion of 
six months preoeding the filing of the pétition (Act 1898, § 21 [30 
Stat. 545]); but that after the transactions aforesaid he went tem- 
porarily to the state of Alabama, to visit friends, or for other pur- 
poses, and that v^rhile there, becoming insane, he was, by proper 
proceedings, adjudged a lunatic, and confined in an asylum in that 
state. No committee or guardian was appointed for him there, 
and none has been appointed for him or for his property in this 
state, for which reason his property and business afEairs hâve been 
and are neglected. Process on the pétition having been returned 
that the défendant was not to be found in this district, upon affi- 
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davit that the foregoing facts were true the court hère directed 
an order to be entered reciting those facts, the return of the process 
not found, and that no appearance had been had, although notice 
of the baakruptcj proceedings had also been served upon Fish, 
the receiver, and requiring the insolvent debtor to appear, plead, 
answer, demur, or otherwise défend the pétition on or before a day 
named therein; that a copy of the order be served on the said 
défendant debtor wherever found, together with a copy of the péti- 
tion; and also that the order be served on Fish, the receiver afore- 
said. This order was executed by the marshal of the Northern dis- 
trict of Alabama by reading a copy of it to the défendant in the 
lunatic asylum at Tuscaloosa, Ala., and delivering to him a copy of 
the pétition in bankruptcy, ail in the présence of the superintend- 
ent or other officiai of the asylum. Bankr, Act 1898, § 18a (30 Stat. 
531); Rev. St. § 738; Act March 3, 1875, c. 137, § 8 (18 Stat. 472); 
1 Supp. Eev. St. p. 176; 1 Desty, Fed. Proc. p. 146, § 25 et seq. No 
publication has been had, but that was deemed unnecessary, since 
the process order was served personally on the défendant. Publica- 
tion is required by the act of 1875 in equity proceedings only when 
the process order has not been personally served wherever the de- 
fendant may be found. Being a lunatic, possibly it would hâve been 
well if the court had also required publication to notify his friends; 
but the very language of the act of 1875 is that publication shall 
be made "where such personal service upon such absent défend- 
ant or défendants is not practicable." 1 Desty, Ped. Proc. § 8. 
Under the gênerai discrétion given to the court in the matter, and 
as the obvious purpose of the statute is to give the fullest notice 
possible, if the absent défendant be under disability, especially of 
lunacy, and his friends and property are found hère, I think that a 
wise précaution would suggest a further direction by the court 
that publication be also made, in addition to that kind of personal 
service on a lunatic which is "practicable," — to use the language of 
the act of 1875. But, since the bankruptcy statute also requires 
publication only "in case personal service cannot be made" (section 
18a), notwithstanding the omission of the wiser précaution in this 
case, I hâve concluded not to delay this application for the appoint- 
ment of a guardian ad litem because of it. It is not technically re- 
quired, and the only resuit would be the appointment at last of a 
guardian ad litem, in any event. 

It would be prématuré to détermine whether one who is insane 
may be adjudicated bankrupt for acts committed either before or 
after the lunacy began. Hill. Bankr. 50, note; Avery & H. Bankr. 
36; Coll. Bankr. (3d Ed.) 48; Bump, Bankr. (9th Ed.) 385; In re 
Funk, 4 Am. Bankr. B. 96, 101 Fed. 244; In re Pratt, 2 Low. 96, 
19 Fed. Cas. 1248 (No. 11,371); In re Marvin, 1 Dill. 178, 16 Fpd. 
Cas. 927 (No. 9,178), and note; In re Murphy, 10 N. B. E. 48, 17 
Fed. Cas. 1030 (No. 9,94j6); In re Weitzel, 7 Biss. 289, 29 Fed. Cas. 
604 (No. 17,365). So it is needless now to inquire whether there 
be any distinction between voluntary pétitions by the guardian or 
committee of a lunatic and pétitions in invitum by the creditors 
against the lunatic or his guardian or committee. Thèse défense» 
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will ail be open to the guardian ad litem when appointed, or to the 
regular committee or gênerai guardian when brought in by process. 
On the application to appoint a guardian ad litem it is not essen- 
tial to consider tbem. This pétition avers that the acts of bank- 
ruptcy were committed while the debtor was of sound mind, and 
presumably he was in that condition when the petitioner's debts 
were contracted; and, on the face of it, for the purpose of appoint- 
ing a guardian ad litem, thèse averments should be taken as true. 
But the guardian will look to the facts when he comes to make the 
défense. The same practice that obtains in equity should be had 
in bankruptcy in the matter of appointing a guardian ad litem or 
in making défense for lunatics. Suits in their behalf are insti- 
tuted by their committees or guardians, and, if there be none, an 
information may be exhibited by the attorney gênerai, or a bill by 
prochein ami, when proper order will be taken for the protection 
of their property. 1 Daniell, Ch. Prac. (Ist Ed.) 8. They must be 
made parties défendant to such suits in their behalf, either by in- 
formation or bill. Id. 113. And the committee or next friend bring- 
ing the suit should first obtain the sanction of the lord chancellor, 
which is perhaps also the rule in England as to Toluntary pétitions 
in bankruptcy by a lunatic; and possibly this might be held to be 
a proper proceeding in this country to obtain the beneflt of the vol- 
untary features of our bankruptcy statute. In re Cahen, 10 Ch. Div. 
183; In re Lee, 23 Ch. Div. 216; In re Farnham [1896] 1 Ch. 836; 
In re James, 12 Q. B. Div. 332; In re Roberts, Mont. & C. 653. 
That is to say, a regular guardian or committee might, with the 
sanction of the court appointing him, file a voluntary pétition in 
behalf of an insolvent lunatic possibly. Where a proposed défend- 
ant is of weak intellect, a preliminary pétition may be filed to ap- 
point a guardian ad litem to défend for him. 1 Daniell, Ch. Prac. 
(Ist Ed.) 248. But an idiot or lunatic may, and, indeed, must, in 
equity as at law, be made a défendant to a suit agàinst him. He 
must défend by his committee, who is also a necessary party to the 
suit, and the committee should apply to be appointed the guardian 
ad litem for making the défense, if the lunatic hâve no commit- 
tee, or if the committee (or regular guardian, which is the same 
thing in modem practice) be antagonistic in interest, a guardian ad 
litem will be appointed on the application either of the plaintifE 
or the défendant. Id. 219, 600; 2 Daniell, Ch. Prac. 287, 302, 403; 
16 Enc. PI. & Prac. 601, 602, notes. This édition of Daniell's Chan- 
cery Practice is cited because it is the ^nide for the fédéral courts 
in the matters of equity practice. Equity rule 90; Thomson v. 
Wooster, 114 U. S. 104, 112, 5 Sup. Ct. 788, 29 L. Ed. 105, Mr. Jus- 
tice Bradley's note; U. S. v. Anon. (0. C.) 21 Fed. 761, 766, and note. 
The appointment of guardians ad litem in fédéral practice is regu- 
lated by equity rule 87, where f ull discrétion is given to the court 
for the protection of the défendant under disàbility. By gênerai 
orders in bankruptcy No. 37 (32 C. 0. A. xxxvi., 89 Fed. xiv.) this 
equity practice is prescribed for the bankruptcy courts, and alto- 
gether thèse furnish authority to appoint a guardian ad litem to 
défend an involuntary i)etition in bankruptcy against a lunatic, 
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when lie bas nb regular guardian or committee appoînted for him 
or for his estate by compétent authority of the state having control 
ot his affaire. If he hâve such committee or guardian, he nmst be 
brought in by process as well as the lunatic, and that committee 
or guardian will then be appointed guardian ad litem to défend the 
pétition in behalf of the lunatic. 

There being no such committee or regular guardian in this case, 
Mr. A. W. Biggs, an attorney of this court, residing at Trenton, 
will be appointed guardian ad litem. A copy of the order making 
this appointment and a copy of the pétition will be served on hhn, 
and he will be required to plead, answer, demur, or otherwise dé- 
fend within 10 days from this date. His compensation will be pro- 
vided for out of the lunatic's estate, if he be adjudged bankrupt, 
or the petitioning creditors will be required to pay it as costs if 
they fail in their pétition. And the guardian ad litem has leave to 
apply for proper orders to pay expenses and costs as he may be ad- 
vised. Ordered accordingly. 



In re LORILLARD et aL 

(Circuit Court of Appeals, Second Circuit Aprll S, 1901.) 

No. 137. 

L Limitation op Actions— Acknowledgment in Writing— Supficienct. 

A debtor, in ivriting to his creditors, wrote of "my Indebtedness to you," 
aslied for a statemeut of what he "now" owed, "estimated" his indebted- 
ness to one of tloem at more than it really was, and asked for statements 
from them of their figures, that he might compare with his own. ïbere 
was nothing in his letters to "repei the presumption" of a promise to pay 
what he admitted he owed, and nothing Inconsistent with such an infer- 
ence from his admission. Eelê sufiicient acicnowledgment in writing, 
within Code Cir. Proc. N. Y. § 395, to talîe the debts in question out of the 
opération of the statute. 

8. Bankbuptct— Objection to Claims— Previous Payment. 

A debtor, prior to his banlcruptcy, had deeded to a trustée a bond and 
second mortgage on corporate property to secure advances made, and to 
be made, by two of his creditors. Thereafter a recelver was appointed 
for the corporation, and a plan of reorganization proposed. It did not 
provide that the two creditors referxed to should release their claims 
against the bankrupt, but did so provide as to others, and contemplated 
(oreciosure of the first mortgage. The second mortgage was foreclosed, 
and the corporate property bought in by the counsel who conducted the 
foreclosure. The title was then transferred by him to a new company. 
In return for common stocls thereln, which he transfeiTed to the trustée 
before referred to, by whom it was distributed to varions parties, the two 
creditors each receivlng some. Held, on a claim that they were peid, 
that coneeding that the plan was carried out, and that they had released 
their claims against the old company on reeeiving such stock, they stiU 
Bubsisted In full against the bankrupt, the stock merely taking the place 
of their former collatéral security, and, being worthless, did not reduce 
the amount of their claims against him. 

Appeal from the District Court of the United States for the 
Southern District of New York. 

This cause comes hère upon appeal from an order of the district 
court, Southern district of New York, allowing two claims against 
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tlie bankrupt, one of Peter Lorillard for |2S5,725.91, and the otlier 
of Henry I. Barbey for |299,603.51. Both include interest. Ob- 
jection to such allowance was made by several of tbe other cred- 
itors, some of whom haye appealed. 

A. B. Cruiksbank, for appellant Eleventh Ward Bank. 
Lewis S. Haslam, for appellant Gallatin Bank. 
Charles E. Hughes, for appellees. 

Before LACOMBE and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. Two objections are urged to the al- 
lowance of thèse claims, — (a) that they were outlawed at the time 
pétition in bankruptcy was flled, and (b) that they had been paid 
some years before. 

Peter Lorillard is the brother, Barbey the brother-in-law, of the 
bankrupt. Their claims are for money loaned him upon his promis- 
soiy notes. The latest due date of any note held by either is more 
than six years prior to the flling of pétition in bankruptcy. Both 
claims would be barred by the statute unless there has been some 
acknowledgment or promise in writing, signed by the debtor, within 
the six years. The claimants rely on the folio wing correspondence: 

"New York, 16 March, 1900. 
"My Dear Barbey: I would like to get from you a statement of my Indebt- 
edness to you. According to Seldler's account, I now owe you $215,000, 
exclusive of interest, but my memorauda Is for $225,000. Please let me 
know your figures. 

"Yours, truly, Jacob Lorillard. 

"To Henry I. Barbey, Esq." 

"New York, March 19, 1900. 
"My Dear Barbey: Thanks for your statement of my Indebtedness to you 
of $191,198.53 In 1891. I will go over my accounts, as had estimated it more 
than this, and Plerre's at less than he makes, but hâve great confidence in 
the correctness of your accounts, as mine are memoranda. 

"Yours, truly, J. Lorillard. 

"To Henry L Barbey, Bsq." 

"New York, March 16, 1900. 
"My Dear Pierre: I would like to get from you a statement of my indebt- 
edness to you. Seidler's statement Is that I now owe you $207,955.70, exclu- 
sive of interest. Please let me know your figures. 

"Yours, truly, Jacob Lorillard. 

"To Pierre Lorillard, Esq." 

"March 17, 1900. 
"C. D. Flnlay, Esq. — Dear Sir: I write to you, as the représentative of my 
brother Pierre, to request that you send me a statement of my présent in- 
debtedness to him. According to Seldler's statement, I now owe my brother 
Pierre, for advances made by him to me some years ago, two hundred and 
seven thousand nlne hundred and flfty-flve '"/loo dollars, and interest. Please 
give me a detalled statement of the figures, as you hâve them. 

"Yours, truly, Jacob Lorillard." 

What written statement will be sufflcient to take a case out of 
the opération of the statute of limitations is regulated by the pro- 
visions of the New York Code of Civil Procédure. Discussions of 
the gênerai subject, found in the opinions of the fédéral courts and 
of courts of other states, are therefore unpersuasive. The statute 
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of New York, as interpreted by the New York courts, is controlling. 
The Code contains the foUowing provision: 

"Sec. 395. Acknowledgment or new promise must be In wrlting. An ac- 
knowledgment or promise, contalned in a wrlting, signed by the party to be 
chargea thereby, is the only compétent eyidenee of a new or continuing con- 
tract, whereby to take a case ont of the opération of this title. But this sec- 
tion does not alter the effect of a payment of principal or interest." 

It will be observed that the statute does not require an express 
written promise to pay. A written acknowledgment of the indebt- 
edness is sufflcient, if such acknowledgment is explict and unquali- 
fied. The courts hâve held that where the acknowledgment is quali- 
fled, as with a déniai of the equity or legality of the demand, or an 
assertion of poverty and inability to pay, or in any other way so as 
to "repel the presumption of a promise to pay," it is not sufflcient. 
Hancock v. Bliss, 7 Wend. 267; Deyo's Ex'rs v. Jones' Ex'rs, 19 
Wend. 491; Allen v. Webster, 15 Wend. 284; Bloodgood v. Bruen, 
8 N. Y. 362; Insurance Co. v. Brett, 44 Barb. 489. 

If, however, there be an unqualifled acknowledgment that there 
is an existing présent indebtedness, and such acknowledgment be 
not coupled with any suggestion of compromise, or postponement, or 
anything inconsistent with the inference which naturally follows 
from such acknowledgment, it is sufflcient. "A bare or mère 
acknowledgment of the existence of the debt is sufflcient, as the 
law will imply or infer from its existence a promise to pay it." 
Henry v. Eoot, 33 N. Y. 530. An unconditional acknowledgment 
raises the inference of a promise to pay. Stevens v. Seibold, 5 
N. Y. St. Kep. 261. "It seems to be the gênerai doctrine that the 
writing, in order to constitute an acknowledgment, must recognize 
an existing debt, and that it should contain nothing inconsistent 
with an intention on the part of the debtor to pay it." Manchester 
v. Braedner, 107 N. Y. 349, 14 N. E. 405; Cudd v. Jones, 63 Hun, 
144, 17 N. Y. Supp. 582; McNamee v. Tenny, 41 Barb. 495; Fiske 
v. Hibbard, 45 N. Y. Super. Ct. 331; Wright v. Parmenter, 23 Mise, 
Kep. 629, 52 N. Y. Supp. 99. 

The acknowledgment of a présent indebtedness to both Lorillard 
and Barbey in the case at bar is manifestly entirely unqualifled. 
The debtor writes of "my indebtedness to you"; asks for a state- 
ment of what he "now" owes; "estimâtes" his indebtedness to one 
party at more than it really is; and asks for statements from his 
creditors of their figures, that he may compare with his own. 
There is nothing in the letters to "repel the presumption" of a 
promise to pay what he admits he owes; nothing inconsistent 
with such an inference from his admission. Under the authorities 
in this State, had the creditors on March 23, 1900, brought suit 
against Jacob Lorillard in the state court to recover this indebt- 
edness, the statute of limitations would not operate as a bar to their 
recovery. 

It is further contended that thèse claims "were paid ofl and ex- 
tinguished by the reorganization proceedings under which the New 
York & New Jersey Fireprooflng Company was organized." The 
facts upon which this contention is founded are as follows: Prior 



680 107 FEDERAL REPORTER. 

to 1888 the bankrupt was carrying on the business of brick making 
at Keyport, N. J. On September 15, 1888, he incorporated the Loril- 
lard Brick-Works Company, to which he tumed over the plant and 
business, taking its stock therefor. On October 1, 1888, a so-called 
"flrst mortgage" of $335,000 was executed by this corporation to 
Gk)uverneur Tillotson, as trustée, to secure bonds for that amount. 
This was really a second mortgage on some of the property, because 
there was a small purchase-money mortgage for |l2,000 outstand- 
Ing, which may be disregarded hère. Subsequently, and prior to 
September 2, 1890, the same corporation executed a mortgage (which 
may be called the "second mortgage") to Jacob Lorillard himself, 
for 1265,000, to secure a bond of the corporation to him, conditioned 
for the payment of said sum of $265,000 on demand, with interest. 
On September 2, 1890, he assigned this bond and mortgage to Tillot- 
son in trust to secure, inter alla, the advances which Peter Lorillard 
and Barbey had already made to him on his notes, and as indorsers 
and guarantors, and aiso f urther advances to be made to the extent 
of $91,390. The text of the deed of trust is: 

"In order to secure to sald parties the payment of such advances past and 
prospective, and to save them from loss by reason of such Indorsements and 
guarantles, the sald Jacob Lorillard bas assigned sald bond and mortgage to 
the party of the second part, as trustée for the benefit of sald parties, as 
interest may appear, and under the trust herelnafter declared." 

The deed provided that, upon a certain written request by parties 
representing a majority of the indebtedness, the trustée should 
forthwith proceed to foreclose the mortgage, dividing proceeds of 
sale after expenses ratably among the parties, and paying over the 
surplus, if any, to Jacob Lorillard. On December 13, 1890, Charles 
Seidier was appointed receiver of the Lorillard Brick- Works Com- 
pany, and continued to administer the property for several years. 
Subsequently, apparently in 1893, it was proposed to reorganize, 
and a circular was issued, which set forth the foUowing proposed 
plan: First. Issue of $150,000 flrst-mortgage bonds to pay ofl re- 
ceiver's certificates and for working capital. Second. Issue of pre- 
ferred stock in the new corporation in place of the flrst-mortgage 
bonds of the Lorillard Brick- Works Company, amounting to $335,- 
000. Third. "That the holders of the second mortgage consent to 
allow the reorganization to proceed without delay, and to accept 
for their claims, principal and interest, the common stock of the 
Company at par." Fourth. "That the unsecured creditors shall re- 
lease their claims against the old company and the real estate of 
the same in the hands of the receiver, and their claims individually 
against Jacob Lorillard, and receive common stock in the new com- 
pany at par for their claims, principal and interest." 

The record does not show whether this proposed plan was ever 
signed by anybody, or whether bonds, stocks, and proofs of claims 
were deposited under it. Instead of proceedings being instituted 
under the flrst mortgage, as the plan contemplated, the parties se- 
cured by the second mortgage merely "allowing the reorganization 
to proceed," they became themselves the actors. Foreclosure pro- 
ceedings were begun under the second mortgage in 1893, decree of 
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sale duly entered, and the property of the old company sold October 
14^ 1894, for $1,000, to William Brinckerhoff, the counsel who con- 
ducted the foreclosure suit, and who subsequently conveyed the 
property to the New York & New Jersey Fireprooflng Company, 
the aew corporation. The preferred stock of the new company 
(1335,000) was taken by the bondholders, who were secured by the 
first mortgage. The common stock appears to hâve been issued 
to Mr. Brinckerhoff originally in payment for the title, and by him 
was transferred to Mr. Tillotson, through whom it was distributed 
to varions parties. Mr. Barbey received some, apparently Mr. Peter 
LoriUard received some, and other parties to this proceeding, sucL 
as the Eleventh Ward Bank, also received a portion. 

There is contention between appellants and appellees as to wheth- 
er the purchase of the property by Brinckerhoff was in the interest 
of the plaintiffs in the foreclosure or in the interest of ail cred- 
itors wlio had been invited to enter into the plan of reorganization; 
also whether or not such plan was actually carried ont; and whether 
under it the holders of old claims against the old company who took 
common stock in the new were compelled to release their old claims, 
or bound by some obligation of good faith so to do. The référée 
held that "whatever may hâve been the plan or purpose expressed 
in the printed reorganization circular, or whatever may hâve been 
the wishes of the committee of creditors appointed to carry ont the 
reorganization, as a matter of fact none of the other creditors, ex- 
cepting the bondholders, were obliged to relinquish their claims 
upon receipt of the stock of the new company." The district judge 
sustained the référée, and the appellants strennously insist that 
this is error. But we do not ând it necessary to go at any length 
into a discussion of this branch of the case, in view of the fact 
that it is not disputed that the common stock of the new corpora- 
tion is valueless. Even if it were conceded that ail the proceedings 
under which the property was sold were conducted in order to carry 
out the proposed plan, and that ail parties are bound by its terms, 
it is difficult to understand upon what theory it can be contended 
that Jacob Lorillard's debts to his brother and to Barbey were 
thereby paid or released. Under the plan the unsecured creditors 
expressly agreed to take common stock, not only for their claims 
against the old company, but also for their claims against Jacob 
Lorillard individually, and to "release" both sets of claims. But 
there is no such provision in the paragraph referring to the holders 
of the second mortgage. It is their claims under that instrument 
for which they are to "accept" common stock (there is no provision 
as to any release). What were those claims? The right to payment 
of a bond for $265,000, whereby the old company was obligated to 
pay that sum on demand to Jacob Lorillard or his assigns, and the 
further right to sell out the property, if demand failed to bring the 
money. But if those rights were both extinguished, parted with, 
released, abandoned, it would make no différence, so far as the 
claims against the bankrupt are concerned. The bond and mort- 
gage were only collatéral security for his individual debts held by 
certain of his creditors, and if common stock of the new company 
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has taEen the place of, or ought to take the place of, tlie old second 
mortgage, then such common stock will itself be the substituted col- 
latéral. If it were worth anytUing, there might be some question 
as to wliether the amount of the claims is correctly fonnd by the 
référée; but, since it is valueless, there is no theory upon which 
the conclusion of the district court could be reversed. The order 
appealed from is affirmed. 



In re STEBD et aL 

(District Court, E. D. North Carollna. Aprll 9, 1901.) 

1. Bankruptcy— Discharge— Objections— Rbview—Dutt op Rbferbb. 

In every case In bankruptcy on a pétition for diseliarge and objections 
thereto sent up for review, the référée should find the facts, and state his 
conclusions of law. 

8. Samk — Statbmbnt op Objections — Sopfxciknct. 

Acts Btated as an objection to a bankrupt's discharge to hâve been com- 
mltted a "short time prior to" the pétition would not bring it wlthin the 
four months' time limit, even if they were good grounds for refusing it. 

8. Same— Falsk and Frauddlent Reports. 

Bankr. Law, g 14, enumerates as grounds for refusing a discharge the 
commission of an offense punlshable by Imprlsonment as therein pro- 
vlded, or the fraudulent destruction, concealment, or fallure to keep books 
of accounts or records showlng an insolvent's true flnandal condition. 
Beld not to Include false and fraudulent reporta to commercial agencies. 

i. Samb — Failure to Disclose Assets — Investigation. 

Where there seems to be probable cause for opposition to petitioners' 
discharge in bankruptcy on the groimd that their pétition dld not contain 
a full, true, and correct statement of assets or flnancial condition, the 
discharge wlU be refused until the charge can be reguiarly Investlgated, 
and the record submitted to a proper tribunal, where they may be trled, 
and punished. If guilty, as the act prescrlbes. 

6. Same — Relief aoainst Fraudulent Conveyance — Jurisdiction. 

For the conveyance to a partner's wife of a lot bought and paid for wlth 
flrm assets the district court sitting In bankruptcy cannot grant relief or 
entertain a suit for that purpose, and an order of the référée authorizing 
the trustée to sue therefor in the state courts will be affirmed. 

6. Same — Fostponembnt op Dischakge. 

Where, In opposition to a discharge in bankruptcy, it appears that a 
sale void as a préférence, and made in fraud of the act, was made by 
bankrupts nlne days before their pétition was flled, though not a ground 
for refusing a discharge, it warrants a postponement thereof until the 
trustée, wlth the ald of eredltors, seeks a remedy therefor, whlch before 
was not done. 

7. Same — Final Meeting op Cbeditors — Référence. 

The référence to the référée In bankruptcy to hold the final meeting 
of creditors under Dist. Ct. Rule 8, and the aliowance of a fee therefor, 
constitute him a spécial master for this purpose, and such procédure is 
authorized. 

8. Same— Insolvbnt Fibm— Exemptions op Pbrsonalty. 

Const. N. O. art. 10, § 1, allowing exemptions of personalty to an Insol- 
vent debtor In that state, does not contemplate that the same shall be 
duplicated by allowing him the exemption both from his Individual estate 
as well as from his Interest In an insolvent partnershlp; and hence in 
voluntary bankruptcy prooeedings by the firm he should not be allowed 
the exemption ont of the Jirm assets, unless it appears that he has no 
Individual personal property exemption exclusive thereof. 
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In Bankruptcy. Pétition for discharge, and objections thereto. 

John H. Cook and Patterson & McCormick, for creditors. 
B. F. McLean, for petitioners. 

PUKNELL, District Judge. Steed & Curtis were, on their own pé- 
tition, adjudged bankrupt January 18, 1901. Six reasons are as- 
signed whj the discharge should not be granted: 

1. That the bankrupts at varions times not long prior to the âling of 
the pétition made or published false and fraudaient statements of 
their financial condition, with intent to conceal their financial con- 
dition, etc. The référée does not find the facts, or etate his conclu- 
sions of law, as should hâve been done. This should be done in every 
case sent up for review. A référée, vi^ho has seen the witnesses, and 
heard their testimony, can find the facts to much better advantage 
than the judge can from dépositions. The facts seem to be, not that 
the bankrupts failed to keep proper books in contemplation of bank- 
ruptcy, or even contemplated bankruptcy, but made false reports of 
their financial condition to a commercial agency and to some of their 
creditors. There is some dispute as to the date of the last of thèse 
reports. The report is dated January 1, 1900, but made in Septem- 
ber, ] 900. It was "dated back" to the day of the last inventory, and 
the bankrupts claim the agent to whom it was made was told at the 
time the statement was based on such inventory. It will be noted 
the bankrupt act was ratifled July 1, 1898, but by express provision 
did not go into effect until four months thereafter. This avoids the 
construction that it is rétroactive or ex post facto as to préférences 
or other acts mentioned and made void within the four-months limit. 
Certain acts within four months of adjudication are made void, not 
because they are immoral or fraudulent per se, but because the act 
makes them so. Beyond this statutory limit, the bankrupt court is 
not given jurisdiction of such matters. To déclare an act void, — 
such as an assignment or préférence, — it must be done within the 
time limit, and the acts made criminal under the act are acts after 
the adjudication. This does not affect criminal acts generally, but 
those punished specifically under the act of July 1, 1898. This act 
does not warrant a proceeding resembling or similar to those under 
a bill of dlscovery, or, in the langiiage of the Code practice, proceed- 
ings supplemental to exécution. The objection cannot be sustained, 
for the reason that "a short time prior to" would not bring it within 
the time limit, even if the acts set forth were good grounds for re- 
fusing a discharge. The objection, though, is not such as the act 
makes ground for refusing a discharge, viz. "committed an offense 
punishable by imprisonment as herein provided"; or, "with fraudu- 
lent intent to conceal his true financial condition, and in contempla- 
tion of bankruptcy, destroyed, concealed, or failed to keep books of 
account or records from which his true financial condition mîght be 
ascertained." Section 14. The acts complained of do not fall under 
either. The obtainîng crédit by false statements of an existing fact 
intended to deceive would constitute a crime under other statutes, 
but is not an offense punishable by imprisonment under the bankrupt 
act. Reports to commercial agencies or creditors, though false and 
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fraudulent, are not grounds for refusing a discharge. This would be 
punishable under otlier laws, in otlier courts; and, if the debt is creat- 
ed by f raud, tlie bankrupt is not discharged thëref rom. Section 17, 
cl. 4; Forsyth v. Vehmever, 177 U. S. 177, 20 Sxip. Ct. 623, 44 L. Ed. 
l&S, 3 Am. Bankr. E. 807; In re Thomas, 1 Am. Bankr. E. 515, 92 
Fed. 912; In re Ehutassel, 2 Am. Banlir. E. 697, 96 Fed. 597; In re 
Peacock, 4 Am. Bajikr. E. 137, 101 Fed. 560. First objection over- 
ruled. 

2. That the pétition did not contain a full, true, and correct state- 
ment of the assets of the bankrupts, or of their financial condition. 
The référée finds as a fact (which does seem to be controverted) that 
Steed & Cnrtis were insolvent for four months prior to the flling of 
the pétition. The ûrm commenced business in 1899, — two years be- 
fore the flling of the pétition. J. G. Curtis contributed |500 and 
Steed |500. During this period the personal account of J. 0. Curtis 
with the flrm is |1,937.66, as shown by the books, and that of P. S. 
Steed, $1,989.94. J. C. Curtis has a warranty deed for a lot in Max- 
ton, for which he testifles he agreed to pay (but has not paid) |265. 
On this lot he has erected a dwelling at a cost of $1,224.20, paid ont 
of the business, much of it within four months; but he testifles he 
cannot tell how much, and the books do not show. This property is 
on one of the principal streets of Maxton, and is scheduled at a val- 
uation of $950. Between November 17th and December 17th Chirtis 
estimâtes the asssts of the flrm at $4,000 in stock and $700 in ac- 
counts. An inventory was taken on January 1, 1901, and footed up 
$4,100. On the 9th day of January the flrm sold its stock of goods 
for $3,145, $2,500 of which was paid,— $2,000 cash, $500 soon after,— 
and a note for $641.11. This note is signed by a married woman. 
The flrm also owned three shares of stock in the bank, valued at $150, 
which is not in the schedules of assets. Curtis further testifles that 
at the time the stock of goods was sold the flrm was indebted $5,- 
851.34, as shown from schedules and exhibits. Steed put $500 in the 
flrm, and soon after drew out $217 to pay money borrowed for this 
purpose. On the day the stock of goods was sold, Steed procured a 
deed to be made to bis wife for a lot to which he had procured a bond 
for title to her about a year previons. This and the house built there- 
on was paid for by Steed, the party frora whom the lot was purchased 
having no dealing with the wife. The amount paid for the purchase 
of the stock was deposited to the crédit of the firm's attorney, and 
$1,412.91 has been checked out of bank by such attorney, leaving a 
balance of $587.09. One of the parties, according to the" déposition, 
was married on December 31, 1900, — 9 days before the sell out, and 
18 days before the pétition was Sied. If this be correct, he seems to 
hâve gone into matrimony in contemplation of bankruptcy, or into 
bankruptcy in contemplation of the results of matrimony. The rec- 
ord does not disclose which is cause and which is effect, and it is not 
material to décide. Events seem to bave been crowding upon each 
other, — December 31st a merchant and bridegroom ; nine days there- 
after closed out; nine days later a bankrupt, with most of the flrm 
assets paid out to favored relatives and creditors, including the attor- 
ney who was managing the firm's affaira. If matrimony was the 
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cause, it would Ibe a strong argument against tbat lionored institu- 
tion; but, if the insolvency of tàe firm and contemplated banliruptcy 
was tlie cause, it would be another argument in favor of continuing 
in force this statute. If matrimony produces bankniptcy, it is ail 
wrong; but, if bankruptcy produces matrimony, it is ail rigbt. The 
wife of P. S. Steed speaks of a contract by which he was to allow 
her |10 per montb, entered into soon after tliey were married, in 1891; 
but tMs contract seems to kave fallen into "innocuous désuétude." 
Neither kept an account, or can tell bow much bas been paid. Sbe 
supposes he bas paid as much as a bundred dollars prior to tbe time 
Steed & Curtis commenced business, or since tbey were married. 
Tbis sbe used for her personal expenses. Besides tbis money, be bas 
given her a bouse and lot on Saunders street during tbe year 1900, 
but her money was not used to pay for it or any of the material used. 
Her testimony contradicts that of ber busband in many respects, and 
tbe testimony as to tbis contract does not inspire much confidence of 
its existence at any time, This is a voluntary pétition by tbe firm of 
Steed & Curtis, and much of tbe testimony taken is as to tbe prop- 
erty of tbe individual members of the firm. Tbe two are recognized 
under the bankrupt act as distinct légal entities. The charge in tbis 
exception or objection is a serions one, if supported. "Making a false 
oath or account in, or in relation to, any proceeding in bankruptcy" 
(section 29b, cl. 2), are crimes puuishable under tbe act. Scbedules 
purport to give a full, true, and correct statement of the assets and 
liabilities. ^Vben a creditor allèges tbey do not do so, the allégation 
should be definite and certain. General averments are not suificient. 
If true, this gênerai objection, properly set fortb, might constitute 
probable cause, upon which a committing magistrate would hold tbe 
petitioners. Proof beyond a reasonable doubt, as contended, is not 
required, but tbe proof should be clear and satisfying. To ignore 
such facts, if properly stated, would be to disregard tbe statute, and 
do a manifest injustice to creditors. Tbe punishment is by impris- 
onment not to exceed two years; bence can only be tried by indict- 
ment. Ex parte Wilson, 114 U. S. 422, 5 Sup. Ct. 935, 29 L. Ed. 89 ; 
Mackin v. TJ. S., 117 U. S. 348, 6 Sup. Ct. 777, 29 L. Ed. 909. To 
say petitioners are guilty of tbe offense upon tbe record, in their ab- 
sence, and without the intervention of a grand and petit jury, would 
be to depriye them of one of tbe most valued and jealously guarded 
rigbts under tbe constitution and laws. This tbe court will not do. 
But, where there seems to be probable cause, the court will refuse to 
grant a discbarge, hold the matter in abeyance until the matter can 
be investigated regularly, and submit tbe record to the proper tribu- 
nal. With tbis view, the pétition for final discbarge may be tempo- 
rarily refused. 

3. Tbe conveyance to tbe wife of P. S. Steed of a lot purcbased and 
paid for ont of tbe assets of tbe firm, which should bave been scbed- 
uled as one of tbe assets. The title to this lot is in Mrs. Steed, and 
a court of equity would, under the circumstances, probably adjudge 
it to belong among the assets, tbe wife being a trustée only. Thia 
must be done in the proper court having jurisdiction. This court 
cannot grant the relief, or entertain a suit for that purpose. Bardes 
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V. Bank, 178 U. S. 524, 20 Sup. Ct. 1000, 44 L. Ed. 1175. The référée 
made an order authorizing the trustée to prosecute a suit in the 
state courts to this end. This order is affirmed. 

4. Befers to a homestead allotted to J. S. Steed, but, as this pro- 
ceeding does not include the individual estâtes, the question of a 
homestead for the individuals does not arise. The objection seems 
to be well founded in law, but does not aiise in this proceeding, 
wherein the assets of the firm only are administered; but the facts 
may hâve a bearing on a question of personal property exemption, to 
be considered later. 

5. That within 10 days just prier to the flling of the pétition Steed 
& Curtis disposed of a valuable stock of goods, etc., valued at |4,000, 
at a sacrifice of 20 per cent., for which they received |2,500 cash 
and a note of the purchaser for the balance of the purchase money; 
and less than f 900 passed into the hands of the trustée, over |1,600 
having been paid out by petitioners' attomey to relatives, friends, 
and favored creditors in contemplation of bankruptcy, etc. This 
was a transaction which cannoti receive the sanction of a court of 
bankruptcy. It was void as a préférence, being within four months, 
and under proper proceedings the transaction would hâve been so 
declared. That a remedy exists for such wrongs, there can be no 
doubt, and it seems an active, vigilant trustée or creditor would 
hâve found the remedy; but nothing yet has been attempted along 
this line. The sale seems from a légal standpoint, or the surround- 
ings are such, that a court may reasonably inf er the transaction 
was in contemplation of bankruptcy, and in fraud of the act. Sale 
nine days before the pétition was filed; the large discount; the 
haste with which favored creditors, including the attomey, were 
paid, — ail point to a fraudulent intent. The sale was void. It is 
not, however, for this court to suggest a remedy, or to décide ques- 
tions not presented, but it can and will hold the estate until the 
trustée seeks the remedy, if creditors aid and sustain him in so do- 
ing. While not one of the grounds on which a discharge may be 
refused, it is supported by such facts as will warrant the court in 
postponing a considération of the pétition in the interest of justice, 
equity, and right until the bankrupts may, if they can, satisfy 
creditors having claims by a surrender of property, such as is con- 
templated they shall do when they seek the beneflts under the bank- 
rupt act, — a discharge from their debts. The estate seems to be in 
a condition to warrant and even invite further litigation if those in- 
terested are so advised. 

6. "That it appears from the évidence in thèse proceedings that 
the said bankrupts hâve not acted in good faith, and hâve not turned 
over and delivered to the trustée ail of their property, as they are 
by law required to do." This objection is in gênerai terms, but, if 
made spécifie, might be a valid reason for refusing a final discharge. 
The examination of witnesses is so unsatisfactory that it is impossi- 
ble to détermine whether the charge be well founded or not. Per- 
sonal property — furniture, etc. — seems to bave been purchased with 
the firm's assets within 30 days of the bankruptcy for bankrupt's 
family, and simply claimed to hâve been given to them. Such gifts, 
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the donor being insolvent, are not favored. Fufther testimony 
should be taken on this point, and permission is given the trustée 
to proceed as he may be advised to collect the assets of the estate. 
The référence to the référée to hold the final meeting of creditors 
under Dist. Ct. Rvde 8, and the allowance of a fee therefor, consti- 
tute him a spécial master for this purpose, and is gupported by au- 
thorlty. Fellows t. Freudenthal, 4 Am. Bankr. R. 491, 102 Fed. 731. 
Checks are sent up to be countersigned, allowing each of the part- 
ners a i)ersonal property exemption of $500, — J. 0. Curtis, $470 
cash, balance personal property; P. S. Steed, $484 cash, balance Per- 
sonal property. The constitution of North Oarolina, as construed 
by the state courts, which the courts of bankruptcy follow, does 
not seem to contemplate this species of practice, which is too often 
attempted. Article 10, § 1. Money is personal property, and, if 
the debtor has the money on hand, he may elect to take his exemp- 
tion in cash; but in allowing a personal property exemption out of 
the firm assets, even when both partners consent (In re Stevenson, 2 
Am. Bankr. K. 230, 93 Fed. 789), it must appear the members of the 
firm hâve no individual personal property exemption exclusive of 
the firm assets. If they hâve such exemption, it cannot be allowed 
from the firm assets. The constitution does not contemplate two 
Personal property exemptions. In the présent unsatisfactory state 
of the cause, thèse checks cannot be countersigned, or the personal 
property exemption allowed out of the firm assets. Under further 
proceedings it may be shown the bankrupts hâve a personal prop- 
erty exemption exclusive of the firm assets. The facts should be 
further investigated, and for this purpose the whole case is remand- 
ed to the référée. 



GRBMPI/BE T. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit March 12, 1901.) 

No. 2,910. 

CusTOMS DtiTiES — Classification— Composition Métal. 

Composition métal of wbich copper Is tlie eomponent material of chlef 
value, in sbeets which require to be reworked before the métal is avail- 
able for use, is not dutiable under paragraph 177 of the tariff act of 1894, 
as a partly mamifactured article composed whoUy or in part of any métal, 
but is entitled to free entry under paragraph 452. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Appeal by the United States from a décision of the circuit court 
reversing the décision of the board of gênerai appraisers as to the 
classification for duty of certain imported merchandise. 

The f oUowing is the opinion of the circuit court (TOWNSEND, Dis- 
trict Judge): 

The merchandise in question consista of composition métal, of which cop- 
per is the eomponent material of chlef value, and which is Imported In large 
sheets. It was assessed for duty as a "manufactured article, not speclally 
provlded for, composed whoUy or In part of any métal, and whether partly or 
wholly manufactured, thlrty-flve per centum ad valorem," under the provl- 
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Bldns of paragraph 177 of the act of 1804, and was claîmed to te free tinflèr 
pacagrapb 1 4£^ of said act, as a "composition métal of whlch copper Is a 
compo;^ent materlal of chlef value, not spècially provided for." It is con- 
tended tiiat this merchandise Is partly manufactured, because It bas been 
thus made Into sbeets. Tbis contention is met by proof tbat tbese slieets 
are not avallable for any purpose untll after tbey bave been beaten to one- 
sixtb their présent thickness, and then eut into pièces and put into books to 
be sold, apparéntly for use In gilding. The involce consists of kupfermetall, 
buehmetall, and clippings. It appears tbat the kupfermetall is ail copper, and 
therefore it is not Included under tbe provisions for composition métal. As 
to the buehmetall and cllppjngs, I think the question bas been disposed of 
favorably to tbe contention of the importer by Judge Wbeeler in Benedix v. 
U. S. (C. C.) 99 Fed. 258, where an article practically Identical with tbis hère 
in question was before bim upon a similar contention. The décision of the 
board of gênerai appraisers is afflrmed as to the kupfermetall, and reversed 
as to the buehmetall and clippings. 

D. Frank Lloyd, Asst. U. S. Atty. 
Albert Comstock, for appellee. 

Before WALLACE, LACX)MBE, and SHIPMAN, Circuit Judges. 

PER GUELAM. Décision of circuit court aiïirmed on opinion 
below. 



COOA et ai T. MORRIS et aL 

(Clrcïdt Court of Appeals, Sevcnth Careuit Aprll 15, ISOl.) 

No. 705. 

BXPOBTERS — DbLAT IS TbAI7BMIBSI0N of GOODS— LiABILITT — InCBEASED Cus- 
T0M8 DUTIBS. 

Pendlng tbe passage of the Wilson tariff bill of 1894, défendant fllled 
an order for lard at Chicago to be shipped to plaintifCs in Cuba, the 
goods to be delivered to the purchasers at the point of shipment, but 
delay, for whlch tbe défendants were in no way responsible, occurred In 
forwarding a part of it by vessel f rom New Orléans, and before it reached 
Havana plaintifCs had to pay dutles imposed thereon by the Spauish gov- 
ernment in retaliation for the passage of the Wilson bill, and which, but 
for the delay, would not hâve been collected. Helâ, tbat the risk of such 
a resuit was taken by plaintifCs, and they could not claim reimbursement 
from défendants tberefor. 

In Error to the Circuit Court of the United States for the Northern 
Division of the Northern District of Illinois. 

Tbis is an action by plalntiffs below, cltizens of Cuba, against the défend- 
ants, citizens of Chicago, doing business at Chicago as manuf acturers and 
dealers in lard undei- the firm name of Nelson Morris & Co., to recover the 
sum of $3,635.87 damages, being the amount of custom dUties which the 
plaintitts below allège that they had to pay over and above what, but for the 
alleged negllgei^ce of the défendants, they would bave been required to pay, 
at Havana, upon 268 tierces of lard shipped by the défendants below to them 
in August, 1894. Thè ground of the action is the alleged négligence of Nel- 
son Morris & Co. In not shipplng the goods to reach Havaiia, Cuba, before the 
Spanish government had increased the import dutles upon lard in retaliation 
of an act of congress known as the "WJlson TarlfC Bill," which at about that 
time had beçôme a. law In the United States. A jury being duly waived by 
the parties, the action was tried before the court wlthput a Jury, and the 
fàcts in the casé as they appear from the record are foûnd and full; etated 
by the court in, lis findings lu the case as folio ws: 
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"(1) Thàt tho défendants, as Nelson Morris & Oo., sold to the plaintiffs, as 
Coca & Co., four hnndred tierces of lard, whlch contract of sale Is evldenced 

solely by eorréspondence passing between the parties; that the flrst or- 
der was given by Ooca & Co. by cablegram on August 7, 1894, being for 200 
tierces, and the second order was given in a like manner for 200 tierces on 
August il, 1894; that said contract of sale was made for shlpment 'C. I. & 
F. Havana, prompt shipment from Chicago.' 

"(2) That said lard so ordered by Coca & Oo. was of a spécial character and 
brand, whlch Coca & Co. then knew was'not carried In stock by Nelson Mor- 
ris & Co., but must be manufactùred and made ready for shipment after re- 
ceipt of the order; and that it required from eight to ten days after the order 
was reeeived for thèse brands of lard before the same could be made ready 
for shipment. 

"(3) That Nelson Moi-ris & Co., Immediately Upon receipt of said respective 
orders, proceeded to manufacture said lard, and prépare same for shipment, 
with ail reasonable promptness and dispatch, and that said lard was there- 
àfter shipped as follows: 200 tierces on August lî, and 200 tierces on August 
18, 1894. , 

"(4) That ou August 11, 1894, and prior to the receipt by Nelson Morris & 
Co. of tbe order for said second 200 tierces of lard* Nelson Morris & Co. 
reserved space and transportation through the regular représentative in Chi- 
cago of the Soilthern Pacific Company for said first 200 tierces of lard to be 
shipped to the plalntiffs at Havana, Ciiba, over the Illinois Central Eailroad. 
to New Orléans, Loulsiana, and thence to Havana, Cuba, by the steamer of 
said Southern Paclflc Company scheduled to sali from New Orléans August 
23, 1894, at 8 o'clock a. m., whieh said steamer was the first available steamer 
by whlch said lard could be shipped to Havana, Cuba; that thereafter, 
between August 13 and August'16, 1894, Nelson Morris & Co. in a^ like man- 
ner reserved space and' transportation for the second 200 tierces of said larfl to 
be shipped In the, saniè manner and on the same steamer to Havana, Cuba; 
that said route was thé qiïlckest route by whieh said shipment could be 
made after receipt of said otdets. ' 

"(5) That Nelson Morris & Co-, pursuant wlth thelr arrangem nt made 
wlth said Southern Pacific Company, delivèrèd • said lard in the shipment 
thereof to the Illinois Central Railroad Company In GWoago, Illinois, with ail 
freight and Insuraîice prepaid, and billed the same through to Havana, Cuba, 
by wayof the steamer of said Southern Pacific Company from New Orléans, 
Loulsiana, and received from said Illinois Central Railroad Company bills 
of lading showlng sàid lard to be consl'gned to 'Morris & Co., notlfy Coca & 
Co., Havana, Cuba, care of Morgan Steamshlp LIne from New Orléans'; and 
that thereupon Nelson Morris & Oo., through arrangement prevlously made 
with Coca & Co., issued a sight draft upon Coca & Co. to Muellér, Schall &■ 
Co., wlio were the New York bankers and agents of Coca & Co., for the pur- 
cbase prlce 6f sàld lard; and attacbed'to said draft said bills of lading In- 
dorsed In blank by said Nelson Morris & Oo. to be deliveréd to said Coca & 
Co. upon payment of said draft; that said draft was thereafter paid by 
said Mueller, Schall & Co., and said bills of lading, indorsed as aforesaid, 
dellvered to said Mueller, Schall & Co. on August 20, 1894. 

"(6) That said Illinois Central Railroad Company and said Southern Pacific 
Company were at said tlme common carriers, and that Nelson Morris & Co. 
fnrnished to said Illinois Central Railr'oad Company, on August 17 and 18. 
1894, and to said Southern Pacific Company on August 20, 1894, by telegi'am 
and letter, full shîppîng instructions ari'd ail neeessary Information In détail 
in ample time for the proper billing of said lard, and for obtalning ail neees- 
sary certlflcates for the shipment of said lard by said steamer, scheduled to 
sail on August 23, 1894. 

"(7) That the scheduled, tlme for tbe trains of said Illinois Central Railroad 
Company, upon whieh said lard -ft'as shipped from Chicago to New Orléans, 
Was at said time 55 hours; that two cars Of sàid lard; edntainlng 133 tierces, 
arrived at New Orléans on August 20, at 6:50 o'clock a. m., and were dellvered 
to the Southern Pacific Company at 8:20 a. m., Augtigt 21, 1894; that three 
cars of said lard arrived at New Orléans on August 21, 1894, at S:15 o'clock 
107 F.— 44 
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a. m., : and werç .placed by the Illinois Central Railroad Company on tha 
Southem Paclflo Company's tracks, :»nA tendered to the Southern Pacifie 
Company at 8:40 o'clock a. m. on the same day; that the remalning one car 
arrived at New Orléans at 11:30 o'clock p. m., August 21, 1894, and was not 
tendered by the Illinois Central Railroad Company to the Southern Pacific 
Company because said Southern Pacific Company refused to accept the three 
cars last tendered. 

"(8) That said Southern Pacific Company sent the steamer scheduled to 
leave on August 23d forward direct to Havana at 1:50 p. m. ou August 22d, 
iustead of at the time it was scheduled to sail; that said 40O tierces of lard 
arrived at New Orléans In ample time to hâve been loaded upon said steamer 
prier to the time of Its salling on August 24, 1894; that Nelson Morris & Co. 
had no notice that said steamer would or might sail before its scheduled time; 
that It was not the custom of said Southern Pacific Company to send its 
steamers forward ahead of scheduled time, unless ail freight contracted l;or 
had been put on board. 

'•(9) That said Southem Pacific Company, without the fault of Nelson Mor- 
ris & Co. in any respect, refused to receive on board said steamer 268 tierces 
of said lard, and that there was no other means by which said lard could 
hâve been shlpped to Havana prior to September 1, 1894. 

"(10) That the remalning 268 tierces of said lard went forward to Havana 
on the next steamer of said Southern Pacific Company, which sailed on Sep- 
tember 1, 1884, except one tierce thereof, which was not sent forward uutil 
a later steamer, and that by reason of the failure of said carriers to forward 
said lard on said steamer which sailed on August 22, 1894, Coca & Co. were 
reo'iired to pay to the Spanish government, through Its custom-house offlcers 
at Havana, the sum of $3,035.87 as custom duties upon said 268 tierces of 
lard, which duties said Coca & Co. would not hâve been required to pay had 
said lard gone forward on said steamer which sailed on August 22, 1894. 

"(11) That on August 15, 1894, the United States congress passed a biU 
known as the 'Wilson Tarife Aet,' and that thereupon said bill went into the 
hands of the président of the United States for its approval; that the prési- 
dent of the United Statps dld not approve said bill, but the same became a 
law without hlB approval oni A,ugnst 27, 18W; that the Spanish government 
thereupon, as a retaliatory measure, placed duties on certain American prod- 
ucts, including lard; and that the duties pald upon the 268 tierces of lard in 
question by (3oca & Co. were the resuit of the Spanish duties Imposed as afore- 
said. 

"(12) That the contract of sale of the lard In question was not made in con- 
templation of any change In Spanish duties upon American products, and 
that the parties to said contract were not informed of any possible change 
in said tarlfC schedules until after the lard In question had been shlpped by 
Nelson Morris & Co. and had arrived, at New Orléans; that none of the eor- 
respondence by which the sale of said lard was consummated contained any 
référence to or mention of possible tariff changes, either in the United 
States or Cuba. 

"(13) That the term 'C. I. & F. Havana,' used in said contract, was one of 
recognized meaning in that trade, namely, that the priée quoted includes the 
cost of the merchandise, marine Insurance, and freight charges to Havana, 
Cuba; and that the term 'Havana,' as a part of said phrase, is merely de- 
scriptive of what freight and Insurance is to be prepaid; that such contract, 
accordlng to the custom of export shlppers In Chicago, means that the goods 
are to be delivered to the purchaser at the point from which shipment Is 
made." 

And as conclusions of law thereupon the court found that the défend- 
ants, Nelson Morris & Co., were not in any manner liable or responsible for 
the failure of said goods to arrive In Havana prlor to the change of the 
Spanish tariff schedules, and that the défendants, Nelson Morris & Co., were 
not liable for any damages or losses snstalned by the plaintiffs on account of 
said tariS changes. 

Otto Grresham, for plaintifl in error. 
Augustus Binswanger, for défendant in error. 



COCA V. MOBRIS. 691 

Before WOODS and GEOSSCTJP, Circuit Judges, and BUNN, Dis- 
trict Judge. 

Upon the foregoing statement of facts BUNN, District Judge, de- 
livered the opinion of the court. 

The facts in this case are found by the court below, and cannot be 
reviewed hère. The record shows ieij little confiict in the testimo- 
ny, which fully supports the iindings of the court. We think also 
that the conclusions of law are also fuUy sustained by the findings of 
fact, and that there is no error in the record for which the judgment 
can be reversed. The défendants in error did ail they could to man- 
ufacture and ship the lard as soon as was possible, and by the flrst 
proper conyeyance, and are not responsible for their not reaching Ha- 
vana before some conceivable new tariff law might be enacted by the 
Spanish government in retaliation of a high tarifî law passed by our 
congress. There is no évidence on the subject, and it is hardly pos- 
sible that such a ground of damages could hâve entered into the con- 
templation of the parties when the contract was entered into. The 
Wilson tariff act, levying somewhat higher duties upon sugar and 
some other products imported from Cuba into the United States, was 
passed by both houses of congress, after a joint conférence, on Au- 
gust 15, 1894. On the same day Nelson Morris & Co. shipped 200 
tierces of lard, the second shipment being on the following day. The 
Mil went to the président, and was retained by him without either 
signing, vetoing, or returning it to congress untU August 27th, when 
it became a law by force of the constitutional provision provided for 
such cases. In the meantime the goods had passed beyond control of 
the défendants, and were on their way to Havana, but did not, ail of 
them, reach there until after the duties on lard had been raised by the 
action of the Spanish authorities. The goods being en route at the 
time the Spanish law was passed, the presumption would be that the 
new rates would not apply; but, however that might be, it seems clear 
that no such conséquence could hâve reasonably entered into the 
minds of the parties when the order for shipment was made. The 
goods were shipped from Chicago on the 17th and 18th of August, — 
nearly two weeks before the Spanish duty was imposed. No one could 
know then that the Wilson bill would become a law, much less could 
it be known or contemplated that, i( it did become a law, in consé- 
quence of it the Spanish government would retaliate so quickly by im- 
posing a higher duty upon lard imported from the United States. The 
damages claimed did not resuit from any act of the plaintiffs below, 
and, even if it could be so considered, they are too remote to corne 
within the rule, which is gênerai, that a person is not to be held re- 
sponsible in damages for the remote conséquences of his act, or, in- 
deed, for any but those which are proximate or natural. 8 Am. & 
Eng. Enc. Law (2d Ed.) p. 561, and cases cited. 

The damages claimed in the case are not only not the proximate 
conséquence of any act done by the plaintiffs below, but they are 
highly spéculative in character. When the contract was made, the 
chance that any such resuit would follow as the effect of the passage 
of tariff laws in the two countries was highly remote, and, whatever 
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it might liave been, must be considered as taken by the persons order- 
ing the goods. Besides this, the flnding of the court exonérâtes the 
défendants in error from ail fault or négligence, and places the respon- 
sibility upon the steamship company, which refused to receive the 
lard on board until the next sailing, which was a week later; so that, 
whatever damages were sustained by the plaintiff s in error, they were 
not in any just sensé the reault of any act of the défendants in error. 
The judgnient of the court below is affirmed. 



UNITED STATES v. LOBB et al. 

(Circuit Court of Appeals, Second Circuit. April 3, 1901.) 

No. 22. 

1. customs duties— board of general apphaisbrs— jurisdiction— notice 
6f Dissatispaction— Nbcessitt. 

The customs administrative aet of 1890 provides (section 13) tliat, If 
the collector shall deem the appraisement of any imported merchandise 
too low, he may order a reappraisement by one of the gênerai appraisers, 
and that if the importer, owner, etc., shall be dissatisfied, and give no- 
tice thereof, or if the collector shall deem the reappraisement too low, 
he "shall transmit the Invoice, and ail the papers appertaining thereto," 
to the board of three gênerai appraisers, to examine and finally décide 
the case. Belâ, that formai notice to the board of dissatisfaction by 
either the importer or collector was not needed to give it jurisdiction, 
transmission to it of the designated papers b'eing sufflcient, and hence 
the fact that a collector was satisfied, but ordered a reappraisement pur- 
suant to instructions from the treasury department, would not nullify its 
action. 

8. Same — Appraisement — Conclusiveness — Impeachment. 

While, as a gênerai rule, the valuation of appraisers is conclusive on 
ail parties, the appraisement may be impeached if the appraiser or col- 
lector proceeded on a wrong prineiple, contrary to law, or transcended 
the power conferred by statute, or did not comply therewith. 

8. Same— DuTiBS of Appraisers— Violation. 

The customs administrative act of 1890 provides (section 10) that the 
appraisers shall ascertain the actual market value and wholesale priée 
of the merchandise at the time of exportation, "and the number of yards, 
pareels or quantifies, aad the actual marliet value or wholesale priée of 
every one of them, as the case may require." Pursuant thereto the 
board of gênerai appraisers made a report as to importations of Swiss 
laces, embroideries, and handljerehiefs, adding percentages to value, as 
appears by the following example: "On items invoiced at 18 centimeà, 
stitch rate, add 36%; on balance of goods, add 10%." They did not, how- 
ever, carry ont on the Invoice the value per aune (the Swiss unit) in 
francs and centimes, though this could easily be computed by the custom- 
house ofHcers. Held, that there was no violation of the requiremenfs of 
the statute. 

4. Same — Treasury Régulations — Construction. 

Paragraph 845 of the treasury régulations provides that appraisers 
shall malie advances on invoices on the unit value declared on entry, in 
the curreney in which the invoice Is made out, in a spécifie sum per 
pound, yard, or other unit of value, and not by percentage, and in the 
weight, gauge, or measure espressed in the invoice, but that no average 
valuation shall be made, and that the additions shall be made by writing 
on the invoice, opposite each item advanced, the words, "add to make 
market value," stating in numerals the amount necessary to make the 
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priée per' unit. Held directory, and not mandatory. In the sensé tliat 
negleçt to conform thereto would create an Illégal appraisal. 
6. Samk — Faildrb to Pbrsonally Examine Goods— Evidence— Invaliditt op 
Appraisbment. 

Where importers dlstinctly testified that the board of gênerai apprais- 
ers made no personal examinatlon or investigation of invoices in ques- 
tion, as required by Rev. St. g 2901, and no opposing évidence was present- 
ed, the tacts must be regarded as proved, notwithstanding the presump- 
tion in favor of the correetness of officiai action, and the appraisement 
must be held invalid. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

In 1898, Loeb & Schoenfeld made three separate importations into the 
port of New York of Swiss laces, embroideries, and handkerchiefs. No ques- 
tion arose in regard to the classification of the articles or the rate of duty, 
but a serious question arose in regard to thelr dutiable value. They were 
appraised by the local appraiser, and he advanced eonsiderably the invoiee 
and entered value. From this appraisal the Importers appealed to one gên- 
erai appraiser, in conformity with section 13 of the customs administrative 
act of 1890, and he eonsiderably reduced the local appraiser's valuation. 
The coUector was satisfied with the gênerai appraiser's valuation, did not think 
it too low, but yielded to the expressed désire and request of the secretary of 
the treasury for a revaluation, and appealed to the reappraising board of three 
gênerai appraisers, and transmifted to them the invoices and papers apper- 
taining thereto, with the followlng appeal appended to the several Invoices: 
"I hereby appeal from the décision of the gênerai appraiser in this case, and 
under the provisions of and in accordance with section 13 of the act of June 
10, 1890, transmit the invoiee to the board of gênerai appraisers for a re- 
appraisement of the merchaadise covered thereby." This board, overruling 
the importers' demurrer, which raised the question of their jurisdiction, made 
a reappralsement, which advanced the value found by the one gênerai ap- 
praiser. The collecter liquidated the entries accordingly, and the importers 
paid the duties under written protests. The principal ground of the protests 
was the lUegality of the liquidation, because it was based upon a reappralse- 
ment which the appraising board of gênerai appraisers was without jurisdic- 
tion to make. The protests were transmitted to the board of gênerai apprais- 
ers, designated under section 14 of the act of 1890, for the purpose of review- 
ing the action of the collecter, and the board, af ter taking testimony upon 
the grounds named in tbe protests, found that the collector did not deem the 
reappraisemejit of the single gênerai appraiser to hâve been too low, and did 
not State in his appeal that he so deemed, but that he appealed in compliarice 
with the request of the secretary of the treasury; and upon the question of 
jurisdiction of the appraising board concluded that "a condition précèdent 
to the acquirement of jurisdiction by said board is a statement by the col- 
lector, in proper form, that he deems the reappraisement of the merchandise 
made by a single gênerai appraiser to be toô low, and this requirement was 
not complied with when the collector ordered the reappraisement contrary to 
his own iudgment, under instructions of the treasury depaitment," and that 
the appraising board was therefore without jurisdiction to make the appraise- 
ment. The protests, so far as they relate to the question of jurisdiction, were 
sustained, and the coUector's décision was reversed. The circuit court af- 
firmed the décision of the board of gênerai appraisers. 

Henry C. Platt, for appellant. 

W. Wickham Smith, for appellees. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

PEE CURIAM. It is urged by the appellant that the court be- 
low erred in adopting the conclusions of the board of gênerai ap- 
praisers that the reappraisement of the dutiable value of the im- 
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ported merchandise made by tlie board of tbree gênerai appraisers, 
upon thé appeal by the collecter from the reappraisemeut of tlie 
single gênerai appraiser, was void for want of jurisdiction. Tlie 
board of gênerai appraisers was of the opinion that the board of 
three gênerai appraisers did not acquire jurisdiction, owing to the 
absence of a formai statement by the collecter that he deemed the 
reappraisement of the single gênerai appraiser too low, upon traus- 
mitting to the board the invoice and papers appertaining to the 
appraisement. The court below, assuming that a formai statement 
to this effect by the coUector upon such an appeal is a condition 
précèdent to the acquirement of jurisdiction by the board of three 
gênerai appraisers, merely discussed in the opinion rendered the 
further question of the authority of the secretary of the treasury 
to intervene and coerce the action of the coUector. The statutory 
provisions which control the question are found in section 13 of the 
customs administrative act of 1890. That section provides that, 
if the coUector shall deem the appraisement of any imported mer- 
chandise too low, he may order a reappraisement, which shall be 
made by one of the gênerai appraisers; that the décision of the 
gênerai appraiser, in cases of reappraisement, shall be final and 
conclusive as to the dutiable value of such merchandise against ail 
the parties interested therein, unless the importer, owner, consignée, 
or agent of the merchandise shall be dissatisfied with the décision, 
and shall within two days thereafter give notice to the coUector in 
writing of such dissatisf action, or unless the coUector shall deem 
the appraisement of the merchandise too low; that, in either of 
thèse cases, "the coUector shall transmit the invoice, and ail the 
papers appertaining thereto," to the board of three gênerai ap- 
praisers, which board shall examine and décide the case; and that 
the décision of this board, or that of a majority of them, shaU be 
final and conclusive as to the dutiable value of such merchandise 
against ail the parties interested therein, and the coUector, or the 
person acting as such, shall ascertaîn, afiîx, and liquidate the 
araount of duties to be paid on such merchandise, and the dutiable 
costs and charges thereon, according to law. 

As the board of three gênerai appraisers is a spécial tribunal, and 
dérives its jurisdiction from a compliance with the statutory require- 
ments conferring it, it is undoubtedly true that its acts and décisions 
are coram non judice, unless the jurisdiction has been invoked pur- 
suant to the terms of the statute by which it is conferred. But we 
flnd nothing in section 13 which requires a formai notice to the board 
of dissatisfaction by either the importer or coUector as preliminary 
to the exercise of the jurisdiction to examine and décide the case sub- 
mitted to the board. According to the terms of the section, if the 
jurisdiction is invoked by the importer, he must give notice of his dis- 
satisfaction with the décision of the single gênerai appraiser to the 
coUector, and the coUector is to "transmit the invoice, and ail the 
papers appertaining thereto," to the board, and, if the jurisdiction is 
invoked by the collecter, he miist likewise "transmit the invoice, and 
ail the papers appertaining thereto," to the board. The language of 
the section does net direct the collecter to transmit to the board the 
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importer's notice of dissatisfaction, or any signification of Ms own 
dissatisfaction. The section apparently does not contemplate that the 
board shall be informed as to the circumstance whether their juris- 
diction is sought by the importer or by the collector. There is no 
conceivable reason why the board should be informed of this circum- 
stance. It is not one which could properly influence their détermi- 
nation or their action in any way. Their duty is confined to exam- 
ining and deciding the case submitted to them, and the single ques- 
tion involved in such a case is the dutiable value of the merchandise. 
Whether the importer is of the opinion that it bas been appraised too 
high, or whether the collector is of the opinion that it has been ap- 
praised too low, are irrelevant considérations. In requiring that the 
"invoice and the papers appertaining thereto" shall be transmitted to 
the board, the statute obviously contemplâtes that thèse papers will 
be useful in assisting them in the discharge of their duty. As a no- 
tice of dissatisfaction on the part of either party would not be of the 
slightest use, the statute does not include one in the papers to be 
transmitted by the collector. We are of the opinion that it is the 
meaning of the section that the boûrd shall acquire jurisdiction by 
the transmission to them of the designated papers. They are thereby 
informed that their jurisdiction is invoked, and that a case is before 
them for examination and décision. 

If the conclusion thus reached is correct, the state of mind of the 
collector at the time of transmitting the papers to the board cannot 
affect its jurisdiction, and, having transmitted them, it is not rele- 
vant to inquire whether he was actuated by an honest sensé of duty, 
or by the instructions of the secretary of the treasury. If it was the 
intention of congress that a reappraisement by the board could be 
nullified whenever it could be made to appear that the collector did 
not really think the appraisement by a single gênerai appraiser was 
too low, it is not found in the language of the statute. If this were 
the meaning of the statute, the reappraisement could also be nullified 
whenever it could be shown that the importer was not really dîssat- 
isfied with the appraisement of the single appraiser, notwithstanding 
he had given written notice to that effect to the collector, and the 
statute would hold ont a strong temptation to the importer to prove 
that fact whenever, upon a reappraisement, the dutiable value of the 
merchandise should be increased by the board. A construction which 
would infect reappraisements with such infirmities is quite inadmis- 
sible. If a notice of appeal was important, the transmission of the 
notice, with the invoices and accompanying papers, was sufScient to 
confer jurisdiction, and was conclusive upon that question. The ap- 
peal is an ofScial act, which déclares that the collector wishes the 
judgment of the appraising board upon a question of importance to 
importers and to the treasury, and precludes inquiry into the reasons 
which led him to appeal. 

The importers also protested against the action of the collector 
in aflSxing the amount of duty in accordance with the valuation 
made by the appraising board, upon the ground that it violated the 
statutory requirements in two respects. "While the gênerai mie is 
that the valuation is conclusive upon ail parties, nevertheless the 
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appraisèifient is subject to be impeached wbere the appraiser or col- 
lector bas proceeded on a wrong principle, contrary to law, or bas 
transcended tbe power conferred by statate," or bas not complied 
witb statùtory provisions. U. S. v. Passavant, 169 U. S. 16, 18 
Sup. Ot. 219, 42 L. Ed. 644; Oelbermann v. Merritt, 123 U. S. 356, 
8 Sup. et. 151, 31 L. Ed. 164; Converse v. Burgess, 18 How. 413, 
15 L. Ed. 455. 

Tbe flrst of this class of objections is tbat the appraising board 
made its additions to value by percentages, and did not state npon 
the invoices the value per unit in francs and centimes. Section 10 
of the customs administrative act provides that tlie appraiser shall 
ascertain the actual market value and wholesale price of the mer- 
chandise at the time of exportation, "and the number of yards, 
parcels or quantities, and the actual market value or wholesale 
price of every one of tbem, as the case may require." The apprais- 
er s made a report wbich added percentages, as appears by the fol- 
lowing example: "On items invoiced at 18 centimes, stitch rate, 
add 36j^; on balance of goods, add 10^." They did not carry eut 
upon the invoice the value per 'aune (tbe Swiss unit) in francs and 
centimes. This could easily be computed, and, of course, vcas com- 
puted by the custom-house officiais, and the amount to be assessed by 
the collecter was ascertained. Therè is no violation of a statùtory 
requirement. 

It is, hovyever, said that paragraph 845 of the treasury régulations 
was not complied witb, which is as follows: 

"In maklng advances on Invoices, the appraisers will make the addition to 
or advance tpon the unit value declared on entry, in the currency in which 
the invoice is made out, In a spécifie sum per pound, yard, or other unit of 
value, and not by percent^ge, apd in the weight, gauge, or measure expressed 
in the invoice, but no average valuation shall be made. In such cases the 
appraiser shall make the additions by writing on the invoice opposite each 
item advanced the words, *add to matre market ' value,' statlng In numerals 
the amount ijecessary to make the priœ per unit." 

This régulation vpas a very proper one for the guidànce of apprais- 
ing officers, and one which the treasury department was authorized 
to niake, but it is evidently directory, and not mandatory, in the sensé 
that a neglect to conform to it created an illégal appraisal. 

The second objection is that the hand-made embroideries contained 
in invoice 5,446, protest 46,841b, by the Gascogne, en tered February 
8, 1898, and the handkerchiefs imported by the Gascogne, entered 
March 7, 1898, were never examined by the appraising board, who nei- 
ther had the cases nor saiôples of the goods, and could hâve made no 
Personal examination or investigation of them. While the presump- 
tion is in favor of the correctness of offlcial action, yet thèse facts 
were clearly testified to by the importers, who had adéquate means of 
knowledge, and no opposing évidence was presented. The facts up 
on which the objection is founded must be regarded as proved. 

Eepeated décisions of the circuit and of the suprême courts are to 
the effect that a neglect of the appraièèrs to také the means required 
by statute for an examination of the goods in questioii invalidâtes the 
appraisement. Converse V. Burgess, 18 How. 413, 15 L. Ed. 455; Oel- 
bermann V. Merritt, 123 U: S. 356, 8 Sup. Ct. 151, 31 L. Ed. 164. Sec^ 
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tion 2901 of the Revised Statutes reqiiires one package in ten to be 
opened, examined, and appraised, and in regard to the two named 
classes of articles the appraîsers had neither package nor samples. 
They had a package of anotlier importation containing embroideries, 
and a package containing handkerchiefs of another importation, the 
value of which was not advanced, but had no samples from the par- 
ticular importation, and the articles in the packages in the public 
stores were not identical with the goods of which they had neither 
packages nor samples. 

The décision of the circuit court which afflrmed the décision of the 
board of gênerai appraisers is affirmed as to the protests against the 
action of the collector in regard to the hand embroideries and the 
handkerchiefs in the two inyoices named herein, and is reversed as to 
the other grounds named in the protests. 



LAEKIN V. UNITED STATES. 

(Circuit Court of Appéals, Seventh Circuit Aprll 9, 1901.) 

No. 755. 

L Frauddlbnt Use of Mails— Indictmbnt — Requisites— Nambs dp Persons 
Intenued to be Dbpraudkd. 

An Indlctment for a fraudulent use of the mails, in violation of Rev. St. 
§ 5480, as amended by Act Marcli 2, 1889 (1 Supp. Rev. St. p. 694), not 
charging a scheme to defraud the publie generally, or a elass not capable 
of being resolved Into Indivlduals, but clearly Importing an Intention to 
defraud deflnite Individuals, is bad, If It does not describe them by name, 
or give a good and true reason for the omission. 

S. Samb^Sufpiciknct. 

Such an indlctment, stating the names of persons to whom letters or 
postal eards were addressed, does not satisfy the requirement that the 
names of parties intended to be defrauded must be alleged If it is not 
alleged that the scheme to defraud included them, as use of the mail for 
communication with a person intended to be injured is not essential to 
the offense, it being within the statute, if, in aid of the scheme to de- 
fraud, the mails be used to open correspondence with the intended vic- 
ttm, or "any person," or to incite "such other person [the one intended to 
be defrauded], or any person," to open communication with the designer 
of the scheme. 

In Error to the District Court of the United States for the Northern 
Division of the Northern District of Illinois. 

The plaintiff in error was convlcted of a fraudulent use of the mails, In 
violation of section 5480 of the Revised Statutes, as amended by Act March 
2, 1889 (1 Supp. Rev. St. p. 694), which, in so far as now pertinent, reads as 
foUows: "If any person having devised or intending to devise any scheme 
or artifice to defraud • * • to be effected by either opening or intending 
to open correspondence or communication with any person, whether résident 
within or outside the United States, by means of the post-office establishment 
of the United States, or by inciting such other person or any person to open 
communication with the person so devising or intending shall, in and for ex- 
ecuting such scheme or artifice or attempting so to do, place or cause to be 
placed any letter, packet, writing, circular, pamphlet or advertlsement in any 
post-ofiice, branch post-ofiice, or street or hôtel letter-box of the United States. 
to be sent or delivered by the said post-office establishment, or shall take or 
reçoive any such therefrom, such person so misusing the post-ofiice establish- 
ment shall, upon conviction, be punishable by a fine of not more than $500 
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and by împrisonment for not more than eighteen months, or by both such 
punlshmenta at the discrétion of the court" 

The body of the indlctment on whlch the conviction was bad reads as fol- 
Iowb: 

"The grand Jurors for the United States of America, Inqulring for the 
Northern division of the Northern district of Illinois, upon thelr oath présent 
that Patricli Larliin, late of the clty of Chicago, in the said division and dis- 
trict, before and at the several tlmes of commlttlng of the several offenses 
herelnafter mentloned, at Chicago atoresald, in the division and district 
aforesaid, had devlsed a scheme and artifice to defraud divers other persons 
then résident wlthin the said United States, by Inducing those persons, re- 
spectlvely, to send to hlm divers valuable articles of merchandise on crédit, 
tmder the pretense on hls part that he would buy the same and give good se- 
curity for the payment of bis Indebtedness therefor, but merely Intendlng 
thereby, and by giving fictitlous security, to get possession of such articles 
as should be so sent to hlm, the said Patrick Larkin, and fraudulently to 
convert the same to bis own use, and sell and dispose of the same, and in- 
tendlng not to pay for the same, and to defraud thereof the several persons 
who should so send the same; whlch said scheme and artifice was a scheme 
and artifice whlch he, the said Patrick Larkin, when so devislng the same as 
aforesaid and commlttlng the offense herelnafter mentioned, intended to ef- 
fect by opening correspondence and communication, by means of the post- 
office establishment of the said United States, wlth the several persons so 
intended to be defrauded, and by Incltlng those persons to open communica- 
tion with hlm, the said Patrick Larkin, by means of the said post-offlce estab- 
lishment. And the grand jurors aforesaid, upon their oath aforesaid, do fur- 
ther présent that the said Patrick Larkin, on the eighth day of June, in the 
year eighteen hundred and nlnety-elght, at Chicago aforesaid. In the division 
and district aforesaid, so havlng devlsed the said scheme and artifice In and 
for executing the same, and attemptlng so to do, unlawfully dld place in the 
post office of the said United States there, to be sent and dellvered by the said 
post-office establishment, a certain writing, to wlt, a wrlting of the ténor f ol- 
lowlng, that la to say: 'Chicago, June 8th '06. I Allen Larkin state that I 
am the owner In fee simple of the followlng described property situated in 
the Clty of Chicago Co of Cook and State of Illinois. Three tvro story and 
l)asement modem brick résidence buildings known as numbers 530, î>34 and 
536 Comelia Ave, Chicago, worth eighteen thousand dollars,' — signed 'Allen 
Larkin,' directed to certain persons then doing business at South Bend, In the 
state of Indlana, under the name of Wlnkler Brothers, as manufacturers of 
and dealers in sprlnkllng carts; against the peace and dlgnlty of the said 
United States, and contrary to the form of the statute of the same in such 
case made and provided. 

"(2) And the grand jurors aforesaid, upon their oath aforesaid, do further 
présent that the said Patrick Larkin, on the twenty-third day of June, in the 
year eighteen hundred and nlnety-elght, at Chicago aforesaid, in the division 
and district aforesaid, so havlng devlsed the scheme and artifice to defraud 
described in the flrst count of this Indlctment, in and for executing the same 
and attemptlng so to do, unlawfully dld place in the post office of the said 
United States, at Chicago aforesaid, to be sent and dellvered by the said 
post-office establishment, a certain other writing, to wit, a writing on a postal 
card, of the ténor whlch hère foUows; that Is to say: '532 Cornelia Ave Lake 
View Chicago June 23 Sirs Please send me your catalogue & priées of wind 
mills & oblige, Yours respt. P. Larkin,' — ^whlch said postal card then bore 
on the address side thereof the followlng direction and address, to wlt: 
'Phelps & Bigelow Wind MlU Co Kalamazoo Michigan,' against the peace 
and dlgnlty of the United States, and contrary to the form of the statute 
of the same in such case made and provided. 

"(3) And the grand jurors aforesaid, upon their oath aforesaid, do further 
présent, that the said Patrick Larkin, on the sixth day of August, in the year 
eighteen hundred and ninety-eight, at Chicago aforesaid, in the division and 
aistrict aforesaid, so havlng deylsed the scheme and artifice to defraud in the 
first count of this indlctment described in and for executing the same, and in 
attemptlng so to do, unlawfully did place In the post office of the said United 
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States at Chicago aforesaid, to be sent and delivered by the said post-office 
establishment, a certain other writing, to wit, a writing upon a postal card, 
of the ténor foUowing; that Is to say: '532 Cornelia Avenue Lake View Chi- 
cago Aug 6 1898 Sir Please send me your colour card and priées of your 
mixed paints Yours respt P. Larkin,' — which last mentioned postal card then 
bore on the address side thereof the following direction and address, to wit: 
'C. H. Parker Esq. Paint Mfr Valpairaiso Porter Co Indiana;' against the 
peace and dignity of the said United States, and contrary to the form of the 
statute of the same in such case made and proTided." 

The sufflciency of the indictment, and of each count, was challenged by 
demurrer on several groimds; that chiefly relied on being that the names of 
the persons intended to be defrauded are not set out, and no sufficient reason 
given for the omission. 

Joseph B. David, for plaintiff in error. 
Charles B. Morrison, for défendant in error. 

Before WOODS and JENKINS, Circuit Judges, and BUNN, Dis- 
trict Judge. 

WOODS, Circuit Judge, after making the foregoing statement, de- 
livered the opinion of the court. 

The indictment in this case, it is to be observed, does not charge 
a scheme to defraud the public generally, or to defraud a class not 
capable of being resolved into individuals. So cbarged, it would be 
évident that the persons intended to be injured were not knovs'n, 
and there could, of course, be no necessity for an averment to that 
effect. The scheme alleged in this indictment was "to defraud divers 
other persons * * * by inducing those persons severally to send 
to him divers valuable articles, • ♦ • and to defraud thereof 
the several persons who should so send the same, * * * a 
scheme and artifice which he * * * intended to effect by open- 
ing correspondence and communication • • * with the several 
persons so intended to be defrauded, and by ineiting those persons 
to open communication with him." Thèse expressions clearly im- 
port an intention to defraud deflnite individuals, with whom it was 
intended to open correspondence, and who, therefore, by the settled 
rule of pleading, should hâve been described by name in the indict- 
ment, or a good and true reason given for the omission. King v. 
Eeg., 7 Q. B. 806; Com. v. Andrews, 132 Mass. 263; People v. Ar- 
nold, 46 Mich. 268, 9 N. W. 406; Moore v. State, 65 Ind. 213; U. S. 
V. Hess, 124 U. S. 483, 8 Sup. Ct. 571, 31 L. Ed. 516; Durland v. U. 
S., 161 U. S. 306, 16 Sup. Ct. 508, 40 L. Ed. 709; State v. Woodson, 
5 Humph. 55; Murphy v. State, 24 Miss. 590; White v. Eeg., 13 
Cox, Cr. Cas. 318; 1 Chit. Cr. Law, 210; 2 Hawk. P. C. 319; Clark, 
Cr. Proc. § 94; Starkie, Cr. PI. 188. 

In respect to the rule that the persons intended to be injured 
should be named in an indictment, a scheme to defraud by means 
of correspondence through the mails is not essentially différent from 
a conspiracv to defraud at common law. Touching the latter, the 
rule is thus stated in 2 Whart. Cr. Law, § 1396: 

"It is essential to set forth the names of the parties to be injured if they are 
capable of deflnite ascertainment, unless a good reason be given for their 
nonspeciflcation. • • * Where, therefore, the persons to be injured were 
defined at the time of the conspiracy, and ascertainable by the pleader, their 
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names shoùld be specîfled In ' the Indlctinent. Where, however, the con- 
splracy was to 'defraud a class not capable of belng at the time resolved inta 
individuals, or to defraud the public generally, then the spécification of namea 
Is impracticable, and hence unnecessary." 

See, also, Whart. Cr. PI. §§ 109-113, and authorities cited in the 
notes. 

In U. S. V. Hess, supra, the indictment, bronght like the one be- 
fore us, under section 5480 of the Kevised Statutes, without describ- 
ing the scheme, charged the défendant with "having devised a scheme 
to defraud divers other persons to the grand jurors unlînown," which 
he "intended to eff ect by inciting such other persons to open com- 
munication with him," etc.; and, in response to the contention that 
it was enough that the indictment should follow the language of 
the statute, the court said: 

"The gênerai, and, with few exceptions, of which tiie présent is not one, the 
universai, rule on this suliject is that ail the material facts and circiunsfcineea 
embraced in the définition of the offense must be stated, or the inciictment 
will be détective. • * * The statute is directed against 'devising or In- 
tending to devise any scheme or artiiice to defraud,' to be effected by com- 
munication through the post office. As a foundation of the charge, a scheme 
or artifice to defraud must bé stated, which the accused either devised or 
Intended to devise, with ail such particuiars as are essential to constitute the 
scheme or artifice, and to acquaint him with what he must meet on tUe trial. 
* * • Assuming that this averment of 'having devised' the scheme may be 
taken as sufiiciently direct and positive, the absence of ali particulars of the 
alieged scheme renders the count as defective as would be an indictment for 
lareeny without stating the property stolen or its owner or party from whose 
possession it wàs talien. Thei doctrine invoked by the soliciter gênerai, that it 
is sutficient, in an indictment upon a statute, to set fortb the oflfense in the 
words of the statute, does not meet the difïiculty hère. Undoubtedly the lan- 
guage of the statute may be used in the gênerai description of an offense, but 
it must be accompanied with such statement of the facts and circumstances 
as will inform the accused of the spécifie offense, coming under the gênerai 
description wltb which he is charged." 

The opinion in Durland v. U. S. is more explicitly in point. The 
indictment in that case was also for a violation of section 5480 of 
the Eevised Statutes, and charged that the défendant, by means 
described, devised "a scheme and artifice to defraud ; that is to say, 
by divers false prêteuses and subtle means and devices to obtain 
and acquire for himself, of and from divers persons to this grand 
inquest unknown, a large sum of money, to wit, the sum of flfty dol- 
lars each, and to cheat and defraud each of said divers persons 
thereof by then and there representing," etc.; and that "in and for 
executing such scheme * * * he did place and cause to be 
placed in a post office of the United States at Philadelphia, to be 
sent and delivered by the said post-office establishinent, divers let- 
ters and packets, to wit, twenty letters and circulars, directed, re- 
spectively, to the said divers persons, the names and addresses of 
Avhom are to this grand inquest unknown, contrary," etc. It will 
be observed that the "said divers persons" to whom the letters and 
circulars were, respectively, addressed, are shown, by force of the 
word "saidi" to hâve been the persons intended to be defrauded, 
and to the objection that the names and addre,?ises should hâve been 
stated the court said: "The onaission to state the names of the par. 
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ties intended to be defrauded, and the names and addresses on the 
letters, is satisfied by the allégation, if true, that such names and 
addresses are to the grand jurors unknown." Later in the opinion 
it was said, "as to the contents or import" of the letters, that, "if 
the défendant had desired further spécification and identification, 
he should hâve secured it by demanding a bill of particulars" ; but 
this, having référence only to a further identification of the letters, 
vv'hich for the purpose of defining the offense intended to be charged 
had already been sulficiently identified, does not, we think, aiïect 
tlie force of the passage quoted as a distinct récognition of the doc- 
trine that when practicable the names of the parties intended to be 
defrauded must be stated as a part of the description of the offense, 
and that an averment that the names were unknown, in order to 
escuse the omission, must be tnie. If such averment yvere unnec- 
essary, and could be rejected as surplusage, it would be immaterial 
v^hether it were true or false. The names of the persons to whom 
the letters were addressed would, of course, hâve tended to identify 
the letters, and for that purpose merely the names might doubtless 
hâve been supplied by a bill of particulars, but that does not affect 
the rule that for the purpose of describing and defining the offense 
itself — not merely to identify more fully another Circùmstance con- 
nected therewith — the names of those injured or intended to be in- 
jured, if known, must be stated. The flrst count of this indictment 
sets out a letter, which, it is alleged, was "directed to certain per- 
sons then doing business at South Bend, in the stàte of Indiana, 
under the name of Winkler Bros." This is not an averment that 
the letter was addressed to Winkler Bros. The names of the per- 
sons composing that firm are not given, and it is not alleged that 
the scheme to defraud included them, or that the letter was sent 
for the purpose of defrauding them. If, therefore, their names had 
been set out, the requirement that the names of parties intended to 
be injured be alleged would not hâve been satisfied. It is not essen- 
tial to the offense definetf that thëre be a use of the mail for com- 
munication with the person intended to be injured. It is witbili 
the statute if, in aid of the scheme to defraud, the mails be used to 
open correspondence with the intended victim, or "any person," or 
to incite "such other person [the one intended to be defrauded], or 
any persoa," to open communication with the designer of the scheme. 
In the second and third counts, too, it is not alleged that the Phelps 
& Bigelow Wind-Mill Company and C. H. Parker, to whom the 
postal cards set out in those counts were directed, were intended to 
be affected by the alleged scheme; and it is not shown whether the 
Phelps & Bigelow Wind-Mill Company was a co-partnership or a 
corporation. On that point, see Wbarton, Cr. PI. § 110. Other 
questions need not be considered. The judgment below is reversed, 
and the cause remanded, with directions to sustain the demurrer to 
eacb count of tbe indictmeat. 
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UNITED STATES v. LEE. 
(Circuit Court, B. D. New ïork. P'ebruary 28, 1901.) 

WlTKESSKS— PbIVILEGED COMMUNICATIONS— ATTOKNEY AND Cl.IBNT. 

Where an accused admitted to bail could net be found, and on Inves- 
tigation by the grand jury It appeared that bis counsel was not retained 
by the accused, but by some person acting for accused, or in' his interest, 
the counsel migbt be eompelled to disclose the name and résidence or 
usual place of abode o£ such person, but not the Interest sueh person 
had In the matter. 

George H. Pettit, for the United States. 
Jerry A. Wemberg, for Jacob Neu. 

THOMAS, District Judge. On November 7, 1900, one Louis Lee 
was arraigned before tliis court upon an indictment tberetofore 
found, charging him witli larceny committed in the navy yard, and 
upon a plea of not guilty the défendant was admitted to bail. On 
the 12th day of November the United States attorney moved the 
trial of the indictment, after due notice to the defendant's bonds- 
man and counsel. Thereupon his counsel, Jacob Neu, stated that 
he was not and could not be prepared to défend the case at said 
term of court, and a continuance to the succeeding term was for 
that reason granted. On the 2d day of January, 1901, the govern- 
ment again moved the cause for trial, on due notice to the defend- 
ant's bondsman and counsel. Neither the défendant nor Mr. Neu, 
his counsel, appeared, but Mr. Alfred J. Gilchrist, Mr. Neu's part- 
ner, appeared and stated that he did not know where the défendant 
was or where he could be found; and since that time the proper 
olïicer has been unable to exécute the bench warrant which was 
issued by the court for the appréhension of the défendant. It ap- 
pears that no information of the whereabouts of the défendant is 
obtainable by the marshal or his assistants, and the court is in- 
formed that the bond of the défendant has been paid. It thus ap- 
pears that the défendant has fled from justice, and that the slight- 
est trace of his going is not discoverable. The United States at- 
torney is investigating by mèans of the grand jury this sudden and 
mysterious departure, and is proceeding upon the theory that it 
was not effected without the aid of others. Who such persons are, 
who were corruptly privy to this flight, is the information which 
the grand jury demands. In aid of this investigation Mr. Neu has 
been subpœnaed, and has answered several questions relating to 
events, but has declined to answer questions tending to show what 
man was associated with Lee, in référence to his trial in this court, 
except that it appears from his évidence that he was not retained 
by Lee himself for the latter's défense, but that a third person ar- 
ranged the retainer and paid some portion of the counsel fee. Mr. 
Neu urges that this person in the matter of such meeting became 
his client, and that whatever communications such person made 
to him are privileged. It may be the position of the United States 
attorney that a person so solicitous for the défense of Lee, and so 
intimately associated with his interest as to undertalie the retainer 
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and obtaining of counsel, may hâve such Icnowledge of the subsé- 
quent moTements of Lee as would justify the grand jury either in 
subpœnaing such person, or, upon a proper state of facts, accus- 
ing him by indictment with participation in such departure; or 
it may be the position of the district attorney that the defendant's 
counsel gained knowledge from the man tending to show that it 
was the latter's intention to assist the défendant to escape from 
the jurisdiction of this court, or to conceal himself from the offlcers 
thereof. The questions asked by the district attorney which the 
witness declined to answer are as follows: 

"By Mr. Pettlt. I ask you to state the name of the man who retalned 
you to défend Louis Lee. A. I respectfully décline to answer that question, 
on the ground that the man who retalned me to défend Louis Lee was my 
client, and that his name and any communication made by hlm to me are 
confidentlal communications between attorney and client, and were privl- 
leged, and I claim that priTllege. Q. Was that man Lee himself? A. It 
was DOt." 

After stating his relation to the bondsman, that he did not Iinow 
that Lee was going to run away, and that neither the bondsman nor 
Lee ever paid him any money, the witness declined to answer the 
following question: 

"Q. Who did pay you money In relation to this case? A. I décline to state 
who paid me any money in relation to this case, for the reasons before stated, 
and claim that it Is my privilège, and also that it is confidentlal as between 
attorney and client, and that I am precluded from so dolng." 

The witness then stated that he did not know where the défend- 
ant was; that he had made no effort to find him; that the bonds- 
man told him that he could not be found; that he knew of no 
scheme or arrangement to hâve Lee disappear or run away; that 
he considered his connection with the case ended, so far as Lee 
was concerned; and he declined to state whether the client who 
retained him lived in Manhattan or Brooklyn, but added that the 
only connection he still had with the case was in relation to the 
client who retained him for the défendant, and so far as such client's 
interests are concerned. Thereupon the witness was asked this 
speciflc question: 

"Q. What interest has this client who retalned you in Lee's case? A. 1 
décline to answer, for the reasons above stated. Q. Did the party who re- 
tained you to défend Lee retain you to défend his own interests as wellV A. 
I décline to answer, for the same reasons." 

It is an attorney's right to guard the secrets of his client, where 
such secrets do not involve an actual or intended breach of the 
law on the part of the client, and hence complicity by the attorney 
therein, and the court should support him in such duty. The grand 
jury should not proceed a single step in the direction of trespassing 
upon this long-respected privilège growing out of the relation of an 
attorney and client. But this relation does not excuse an attorney 
from withholding from a proper tribunal évidence bearing upon an 
intention or arrangement on the part of the client to perform some 
illégal act in the future, nor the actual doing of such act. It does 
not appear thus far from the évidence submitted to the court that 
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the witness kas inforwatidn of this nature. It should be observed 
that tlxe basis of tJtie protection atïorded to the communication of 
clients to attorneys is found in the law, and not in some convention 
or agreement made between the attorney and the client pursuant 
to which the communication is made. Attorneys and clients can- 
not broaden the scope of the privilège, although they may narrow 
it, even to the point of waiving it altogether, and therefore it is 
unimportant that the unknown client exacted from the attorney a 
promise that he would keep secret whatever communications should 
be made. That might be a reason for the witness refusing to an- 
swer without a compulsory order of the court, but it would not and 
could not of itself, without the aid of the law, protect a communica- 
tion. The law wonld protect the witness from answering questions 
now brought to the attention of the court, save those relating to the 
name of the person and his. résidence, upon the ground that they 
necessarily involve communications from a client to an attorney. 
For instance, a question relating to the interest ^rhich the client 
had in the prosecution of Lee might involve such communication, 
and is objectionàble. If the client did hâve an interest, and stated 
it to his counsel, the latter is called upon to reveal it. This should 
not be. But it is thought that a counsel may not state that he 
gained the information called for from a client, and then leave that 
client mysterious, unknown, and undeflned. The court has a right 
to know that the client whose secret is treasured is actual flesh 
and blood, and demand his identification, for the purpose, at least, 
of testing the statement which has been made by the attorney 
who places béf ore him the shield of this privilège. The declination 
of the answer because a inan imparted the desired information 
who stood in the relation of a client justifies the testing of questions 
relating to the client's actual identity and existence. Respecting 
the résidence there might be more question. If it may be nrged that 
the court should not compel an attorney to give up information re- 
Ceived from his client which should betray the client to the authori- 
ties, thus putting him in the position of an informer against his 
client, yet if the attorney knew the usual, gênerai résidence of his 
client, where he, in the usual course of business relations, may be 
found, and whère he might be expected to be, provided he was not 
concealing himself from appréhension, but was living as should an 
unoffending citizen, then, at least, the information should be given. 
In such a matter the witness should do what a good citizen would be 
called upon to do, taking into considération a fair and full enforce- 
ment of the law which commands the due préservation of his client's 
interests. Thèse views accord with previous holdings. Brown v. 
Payson, 6 N. H. 443; Alden v. aoddard, 73 Me. 343; Harriman v. 
Jones, 58 N. H. 328. Therefore the court thinks that the witness 
should answer the questions as to name and résidence. 

It is further suggested that the grand jury should be conservative 
in the matter of developing from an attorney information which te 
has derived from his client, and not only should the action be con- 
servative in obtaining that information, but the grand jury should 
most carefuUy use that information, lest the court should appear 
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to be unjust in compelling an attomey to reveal the identity and 
résidence of his client, with the resuit of allowing the grand jury to 
question such witness respecting the very matters for which he had 
employed and communicated to his attorney. Therefore, should the 
évidence of the attorney put the grand jury on the track of the 
client, such client should, in fairness, be examined with référence to 
ail matters tending to show co-operation in the escape of the défend- 
ant, Lee; but use should not be made of the opportunity to compel 
such witness to answer questions relating to his interest, if any, in 
the offense for which Lee was indicted. It is true that his interest 
in the offense might furnish a motive for facilitating Lee's escape, 
but, if he were compelled to reveal that interest, he would be placed 
in the position of giving évidence against himself in a criminal pro- 
ceeding, and that may not be allowed. 



HOSTETTER CO. V. WILLIAM SCHNEIDER WHOLESALE WINB & 

LIQUOR CO. 

(Circuit Court, E. D. Missouri, E. D. November 8, 1900.) 

No. 4,109. 

Unfair Compétition— Injonction. 

Unfair compétition, which entitles complainant to an injunction, la 
shown by proof that défendant sold to a représentative of complainant 
bltters which it represented to be those of complainant, but which were 
not, but were an inferior article, and that défendant also furnlshed to 
the purchaser at his request an empty bottle of complainant having its 
labels thereon.i 

In Equity. Suit to enjoin unfair compétition. 

Albert H. Clark and L. Frank Ottofy, for complainant. 
E. J. O'Brien, for défendant. 

ADAMS, District Judge (orally). The case of the Hostetter Com- 
•^ny against the William Schneider Wholesale Wine & Liquor Com- 
pany is an action brought by the plaintiff, the Hostetter Company, 
which claims, and the proof shows it, to hâve been engagea for 
nearly half a century in the manufacture of what is known as "Hos- 
tetter's Stomach Bitters" under a certain formula which the Com- 
pany acquired from its ancestor, the original inventor or discoverer 
of the same; and it appears from the proof in this case that this Com- 
pany has been engaged ail of this time in an effort to establish its 
business, and has created a wide fleld for the sale of its goods, and 
has been engaged in tha manufacture and sale of this class of bitters 
to the trade throughout the country. This action is in the nature 
of an action for unfair compétition in trade. Plaintiff charges that 
défendant is handling a material or substance similar to the genuine 
Hostetter Stomach Bitters, and delivering the same to its customers 
in such a way and manner as to deceive the public, and is such an 
effort to palm off the inferior goods of the défendant as and for the 

1 Unfair compétition in trade, see notes to Scheuer v. MuUer, 20 0. C. A. 
165, and Lare v. Harper & Bros., 30 C. G. A. 376. 
107 F.— 45 
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goods of the plaintiff, the genuine Hostetter Stomach Bitters, as to 
constitute within the law unfair compétition in business. 

The évidence in this case fully sustains the allégations of the bill. 
The évidence shows beyond any kind of question that the représenta- 
tive of the plaintiff company had reason to suspect that the défend- 
ant was transacting business of the nature complained of, and that 
said représentative veent to the defendant's place of business and 
asked for Hostetter's Stomach Bitters. The défendant, through its 
secretary and treasurer, in response to the request, stated that it 
had Hostetter's Stomach Bitters, and was prepared to deliver them, 
and as a matter of fact did deliver to him what défendant represented 
to be Hostetter's Stomach Bitters. It turned out that the bitters so 
delivered by the défendant to the représentative of the plaintiff were 
not Hostetter's Stomach Bitters, but an inferior kind of bitters ; and, 
although they were billed to plaintifl's représentative as "Aromatic 
Bitters." it was an attempt to deliver the goods of the défendant as 
and for the goods of the plaintiff. This is more particularly manifest, 
and I think it is shown beyond any question, by the fact, which ap- 
pears in évidence, that the secretary and treasurer of the défendant 
company was asked if he had any empty Hostetter's Bitters bottles, 
and he replied that, while he ordinarily kept them on hand, he did not 
believe he had any at that time, but could get them. He went out 
and procured a genuine Hostetter's Stomach Bitters bottle, with 
the white label on one side, and the black label with gold letters on 
the other, having the wprds "Dr. J. Hostetter's Stomach Bitters" 
blown in the bottle, and delivered the same to the représentative of 
plaintiff, who had bought the bitters above ref erred to. That act was 
certainly very difûcult for the défendant to* attempt to explain, — why 
the defendant's agent or servants procured this empty bottle, and 
delivered it to the représentative of the plaintiff. It seems to me 
that ail attempts at explanation fail utterly. It was beyond any 
doubt, as was testifled by the witnesses for the complainant in this 
case, for the purpose of permitting thase persons to put this article — 
this spurious article of bitters— into a genuine Hostetter's Bitters 
bottle, and sell the same, over the counter or otherwise, as and for 
the genuine material manufactured and sold by the plaintiff. 

I think this case présents a clear case of unfair compétition in 
trade, and the doctrine rests squarely upon the proposition that men 
must be honest in their business transactions, and rely upon the 
merits of their own goods, and not undertake to palm off inferior 
goods as and for goods of the genuine manufacturer, such as this 
case shows. A decree will be entered in this case enjoining the dé- 
fendant from transacting business in the way and manner in which 
the évidence shows he has been doing. 
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HOSTETTER CO. v. BEUNN. 

(Circuit Court, S. D. California. Pebruary 26, 1901.) 

No. 908. 

Unpair Dkalings in Teade — Injonction. 

Proof that on two occasions, at the instigation of complainant, defend- 
ant's employé sold to complainant's agents, in bulle, bitters resembling 
those sold by complainant, and advised them to put the same in empty 
bottles whicb had been used for complainant's bitters, and to sell the 
same as complainant's bitters, does not prove a course of wrongdoing 
on the part of défendant which should be enjoined, as against proof to 
the contrary and évidence that défendant repudiated the act of hls em- 
ployé.i 

E. Edgar Galbreth, for complainant. 
E. E, Annable, for défendant. 

WELLBOKN, District Juàge. Complainant has not, in my opin- 
ion, shown itself entitled to the relief it seeks, namely, an accounting 
by and an injunction against the défendant restraining him from a 
course of unfair dealing in trade. The sixth paragraph of the bill 
indicates the nature of the suit, and is as foUows: 

"Sixth. Your orator further shows unto your honora that the défendant, 
well knowing the premises, and the popularlty and great value of the said 
stomach bitters, and desiring to reap the benefits from the trade so created 
and enjoyed by your orator in said stomach bitters, through the expenditures, 
energy, and honest dealing of your orator, has sold and Is now selling, and 
your orator has reason to believe intends to continue to sell, at hls place of 
business as aforesaid, an article of stomach bitters compounded or made to 
resemble the stomach bitters of your orator, in color, taste, and smell, as 
near as may be, and sell the same in the follovrlng manner: When an in- 
tending purchaser of the bitters, so made and sold by your orator, calls at de- 
fendant's place of business and demands or asks for 'Hostetter's Stomach 
Bitters,' défendant sells to him stomach bitters as above described, at $4 a 
gallon, delivered in demijohns or in jugs, and at the same time of such sales, 
he (said défendant) eounsels and advises said purchaser to place his (said de- 
fendant's) bitters, so sold in bulk, in the empty bottles vFhlch once contained 
your orator's stomach bitters, and still retain the labels 'A' and 'B,' and, 
vrhen so refilled, to sell the same to consumers and to others as and for 
'Hostetter's Stomach Bitters,' méaning the stomach bitters so made and sold 
by your orator, in bottles as aforesaid, only. Your orator further says that 
he is informed, believes, and expects to be able to prove at the trial of this 
case, that défendant actually supplies such purchaser of his imitation or 
counterfeit Hostetter's Bitters with the said empty bottles, and also refills 
such bottles with his bogus bitters, and sells the same at 65 cents each, so 
refllled." 

The only transactions proven, or attempted to be proven, — two 
in number, I think, — were instigated by complainant, and took place 
between an employé of the défendant and complainant's agents. 
The défendant himself répudiâtes said transactions, and dénies posi- 
tively that he authorized them, or that any similar ones occurred 
or were ever contemplated by him in his business. The small quan- 
tity of liquor in defendant's store which could hâve been used in un- 
fair compétition, less than five gallons, and the long time it remained 

1 Unfair compétition in trade, see notes to Scheuer r, Muller, 20 G. C. A. 
165, and Lare v. Harper & Bros., 30 C, C. A. 376. 
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on hand, five years, are corroborative of defendant's testimony. Un- 
doubtedly, an employer is responsible for the conduct of his employé ; 
but that is not the principle involved in this case. 

Tbe question hère presented may be stated thus: Will the court, 
from unauthorized acts of an agent, conclusively présume against 
the principal a corresponding custom, where the existence of such 
a custom is negatived by other adéquate proofs? ïhis question, it 
seems to me, must be answered in the négative. The contrary view 
is not supported by the cases which complainant cites for that pur- 
pose, respectively, in his opening and closing briefs, namely: Hos- 
tetter Co. v. William Schneider Wholesale Wine & Liquor Co. (in the 
Eastem district of Missouri) 107 Fed. 705, and Hostetter Co. v. 
Brueggeman-Eeinert Distilling Co. (0. C.) 46 Fed. 188. In neither of 
said caves was there proof that the défendant repudiated the conduct 
of his employé, and that the transactions testified to were the only 
ones of the sort that ever occurred in defendant's business, while in 
the latter case the évidence shovs^ed, not Imerely two transactions with 
représentatives of the complainant, but a persistent course of unf air 
compétition, with référence to which the court said: 

"But the proof does show that défendant manufactures an article of hit- 
ters which closely resembles Hostetter's Bitters in appearance and flavor, 
and that it has sold the same in bullï to its eustomers, advising them at the 
time of such sales to reflll bottles that originally contalned Hostetter's Bitters 
with the spurious article, and to put the bottles thus reillled on the market 
as containing genuine Hostetter's Bitters. It Is most probable, I thinli, that 
In aceordance with such eounsel and advlee a spurious article has been sold 
by some of defendant's eustomers In the manner last described, and that 
complainant has been there by damaged to some estent, and that the public 
has been deceived." 

I am of the opinion that the transactions above mentioned between 
the agents of complainant and defendant's employé, which were di- 
rectly instigated by complainant, and not authorized, but repudiated, 
by défendant, are not facts from which may be inferred, against 
proof to the contrary, a course of wrongdoing on the part of the dé- 
fendant which should be enjoined. The bill will be dismissed. 



MIFFLIN et al. v. DUTTON et al. 

SAME V. E. H. WHITB CO. 

(Circuit Court, D. Massachusetts. March 18, 1901.) 

Nos. 1232, 1290. 

Copyright— VALiDiTT—FAiiiURE to Iksert Correct Notice. 

While the parts of à book were being published serially in a magazine 
the book as a whole was copyrighted by the author and published. The 
remaining parts were thereafter published in the succeeding numbers of 
the magazine, which were copyrighted by the publishers, and notice of 
Buch copyright in their name was pi'inted thereln. Beld, that the parts 
which had appeared In the magazine prior to any copyright by such 
publication became public property, under the copyright law of 1831 (4 
Stat. 4S6, §§ 1, 4), and that as to the remaining parts the author's copy- 
right was vltiated by the copyright notices printed in the magazine giv- 
ing the name of the publishers, instead of the author, under section 5 of 
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the act, which requires a notice of copyright to be inserted ia "the scv- 
eral copies of eacli and every édition" published, stating, among other 
things, tlie name of the person taliing out such copyright. 
S. Bame. 

A copyright of a book is Invalid where the notice printed therein gives 
the name of the author as having talien such copyright, while the sériai 
numbers of a magazine in which the contents of the booli were flrst pub- 
lished were copyrighted by the publishers, and the notices printed there- 
in showed such copyright in their name. 

In Equity. Suits for infringement of copyrights. On demurrers 
to bills. 

Elder, Wait & Whitman, for complainants. 

Andrew Gilhooley and Ealph W. Foster, for défendants. 

COLT, Circuit Judge. In Holmes v. Hurst the suprême court held 
that the sériai publication of "The Autocrat of the Breakfast Table" 
in the Atlantic Monthly, a periodical magazine, vitiated a copyright 
of the whole book subsequently obtained by its author, Oliver Wen- 
dell Holmes. In the construction of sections 1 and 4 of the act 
of Pebruary 3, 1831, c. 16, the court observed: 

"The substance of thèse enactments is that by section 1 the author Is only 
entitled to a copyriglit of boolîs not printed and published; and by section 4, 
tliat, as a preliminary to the recording of a copyright, he must, before pub- 
lication, deposit a printed eopy of the title of such boolt." 

4 Stat. 436. 

In the course of its opinion, the court said: 

"We hâve not overloolied the ineonvenience which our conclusions vcill 
cause, if, in order to protect their articles from piracy, authors are compelled 
to copyright each chapter or installment as it may appear in a periodical, nor 
the danger and annoyance it may occasion to the librarian of congress, with 
whom copyrighted articles are deposited, if he is compelled to receive such 
articles as they are published in newspapers and magazines; but thèse are 
evils which can be easily remedied by an amendment of the law." 174 U. S. 
82, 87, 90, 19 Sup. Ct. 606, 609, 43 L. Ed. 904, 907. 

In the two cases at bar it appears from the allégations of the 
bills that before any copyright was taken out the flrst 29 of the 
42 chapters of "The Minister's Wooing," by Harriet Beecher Stowe, 
were published in the sériai numbers of the Atlantic Monthly, be- 
ginning with December, 1858, and ending with October, 1859, and 
that 10 of the 12 parts of "The Professer at the Breakfast Table," 
by Oliver Wendell Holmes, were published in the sériai numbers of 
the same magazine, beginning January, 1859, and ending with Oc- 
tober, 1859. In October, 1859, Mrs. Stowe took out a copyright in 
"The Minister's Wooing," as a whole, before its publication. The 
notice of copyright inserted in the book was as follows: 

"Entered aecording to act of congress, in the year 1859. by Harriet Beecher 
Stowe, In the clerk's office of the district court of the district of Massachu- 
setts." 

After the publication of the book, the remaining 13 chapters of 
"The Minister's Wooing" were published in the Xovember and De- 
cember numbers of the Atlantic Monthly for the year 1859. The 
pnblishers took out a copyright in thèse numbers of the magazine. 
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The notice of copyright on the page following the title page was aa 
f ollows : 

"Entered according to act of congress, in the year 185&, by Ticknor & 
Fields, in the clerls's office of the district court of the district of Massachu- 
setts." 

By section 5 of the act of Febniary 3, 1831 (4 Stat. 436), it is pro- 
vided : 

"That no person shall be entitled to the beneflt of this act, unless he shall 
give information of copyright being secured, by causing to be inserted, in the 
several copies of each and every édition published during the term secured 
on the title-page, or the page immediately following, if it be a book, * » • 
the following words, viz.: 'Entered according to act of congress, in the year 
, by A. B., In the clerk's office of the district court of .' " 

Upon the authority of Holmes v. Hurst, supra, the flrst 29 chapters 
of "The Minister's Wooing" became public property, and we hâve 
only to consider whether a valid copyright exists in the remaining 
13 chapters. It is true that Mrs. Stowe, by taking out a copyright 
in her whole work in October, 1859, secured a valid copyright in 
thèse 13 chapters. The question is, has she not vitiated this copy- 
right by failing to insert the proper notice of her copyright in the 
November and December numbers of the Atlantic Monthly, in which 
this portion of her work was also published? The magazine con- 
tained a notice that it was copyrighted by Ticknor & Fields, and 
it is maintained that this is not a compliance with the notice re- 
quired by section 5 of the act of Pebruary 3, 1831. The law seems 
to be settled that the name of the party taking out the copyright 
must be inserted in the notice of every édition published, and that 
the failure to do this vitiates the copyright. A literal compliance 
with the statute may not be required, but the notice must contain 
the essentials of the name, claim of exclusive right, and the date 
when obtained. Under the authorities, I must hold that the inser- 
tion of the name "Ticknor & Fields" in the copyright notice in the 
Atlantic Monthly for the months of November and December, 1859, 
was an insufiScient notice of Mrs. Stowe's copyright, and invalidâtes 
her right to any copyright in that portion of her book. The con- 
tention of the complainants that Ticknor & Fields were the, agents 
of Mrs. Stowe, and that the insertion in the notice of the name of 
an agent sufflciently satisfles the requirements of the statute, is 
clearly unsound. Thompson v. Hubbard, 131 U. S. 123, 149, 150, 
9 Sup. et. 710, 33 L. Ed. 76; Lithographie Go. v, Sarony, 111 U. S. 
53, 55, 4 Sup. et. 279, 28 L. Ed. 349; Osgood v. Instrument Co. 
(C. C.) 83 Fed. 470; Id. (e. C.) 69 Fed. 291; Hoertel v. Tuck Sons 
Co. (e. e.) 94 Fed. 844; Higgins v. Keuffel (0. e.) 30 Fed. 627; Id., 
140 U. S. 428, 11 Sup. et. 731, 35 L. Ed. 470; Jackson v. Walkie 
(C. C.) 29 Fed. 15. 

In "The Professer at the Breakfast Table" the facts aUeged in 
the bill are somewhat diiïerent, although the case is governed by 
the same principle. The last two parts of this work were pub- 
lished in the December number of the Atlantic Monthly for 1859, 
and a copyright was taken out by Ticknor & Fields in that num- 
ber. In the latter part of that month, Dr. Holmes entered his en- 
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tire work for copyright, ajid subsequentiy published it, inserting 
the following notice in his book: 

"Entered aceording to act of eongress, in the year 1859, by Oliver Wendell 
Holmes, in the clerli's office of the district court of the district of Massachu- 
setts." 

A previous copyright having been obtained in the name of the 
publishers, Ticknor & Fields, the subséquent notice of copyright by 
Dr. Holmes in his book must be held insufficient, under the cases 
above cited. The demurrers to the biUs are sustained, and the bills 
are to be dismissed. 



THOMSON-HOUSTON ELEOTRIO CO. v. LORAIN STEEL CO. 

(Circuit Court of Appeals, Second Circuit February 27, 1901.) 

Ko. &9. 

Patents— CoNSTRUCTioiî and Validitt— Electbic Motok Regulators. 

The Knight patent, No. 428,169, for an electro-motor regulator, which 
describes a device for use on that class of electric motors in which the 
reverser and the regulator are operated by separate levers, and consista 
of an Interloeking mechanism Connecting the two levers which prevents 
the movement of either except when the other Is In a predetermined posi- 
tion, Is net for a pioneer invention, but for an Improvement only, in that 
class of motors, and must be limited In construction to substantially the 
device shown. The first four claims, which by their clalms cover broadly 
any interloeking device for eoordinating the two levers, are void In view 
of the prior art, which discloses such mechanism used for interloeking of 
the levers for operating railroad switches and signais, and the invention 
of the patentée is measured by the novelty of the particular device by 
which he applied the same principle to the levers of an electric motor. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 
For opinion of trial court, see 103 Fed. 641. 

Frank S. Busser, for appellant. 
F. H. Betts, for appellee. 

Before WALLACE and LACOMBE, Circuit Judges. 

WALLACE, Circuit Judge. This is an appeal from a decree ad- 
judging the Talidity, and infringement by the défendant, of claims 
1, 2, 3, and 4 of letters patent No. 428,169, dated May 20, 1890, is- 
sued to Walter H. Knight, for an "electro-motor regulator." 

The patent relates to the controUer apparatus of motors used on 
electric railway cars and working on a circuit of constant potential, 
in which the regulator goveming the speed and the l'everser govern- 
ing the direction of the car are operated by the manipulation of 
the motorman. In such apparatus the oiBce of the regulator is to 
introduce résistance in the circuit for turning the current off and 
on and varying it from minimum to maximum strength, and the 
ofûce of the reverser is to vary the direction of the current through 
one élément of the motor. The invention which is the subject of the 
patent consists in improvements in the controUer apparatus of that 
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class of thèse motors in which tlie reverser and tlie regulator are 
operated by separate levers. 

As is pointed out by the patentée in the gênerai statement of the 
nature and object of his invention, in motors worldng on a circuit 
of constant potential, such as are employed for electric railways — 
"It Is essential that a résistance or other device for opposing the electro- 
motive force should be Inserted In the circuit whenever the motor Is at rest 
or its counter electro-motive force substantially diminished. Slnce a reversai 
of the motor of course reverses its counter electro-motive force, it is essential 
that it should only be reversed when the motor is at rest, and when there Is 
substantially no current passing through it. A sudden reversai of tlie motor 
M^hen in opération so afEects the counter electro-motive force that, unless a 
résistance is inserted, the sudden flow of current which ensues is so great as 
to burn out the machine. Moreover, -nrhen the reversing device is a switeh 
controlling the direction of the current in either the field magnat or arma- 
ture, it is apt to be injured by operating it while the current is passing." 

The object of the invention is to prevent reversai of the motor 
at an improper time, and also the opération of the regulator unless 
the reversing mechanisin is set in one direction or the other. The 
gist of the invention is stated by the patentée in his spécification as 
f ollows : 

"My Invention consista in providing a reversing mechanlsm for the motor 
with a stop or locli so that It can be operated only when there is a suflncient 
amount of résistance inserted to nrevent injury, and it furthermore consists 
in providing a stop or lock for the résistance controller or regulator of the 
machine by which, when the reversing mechanism is at the neutral point, 
the résistance cannot be eut out. Thèse devices absolutely prevent reversai 
of the motor at an improper time, and also the opération of the regulator un- 
less the reversing mechanism is set In one direction or the other." 

The spécification describes the ordinary controller having a re- 
verser and a regulator, each of which is actuated by its own lever 
or handle, the movement of the regulator handle varying the strength 
of the current, and the movement of the reverser handle varying the 
direction of the current. The two levers are joined by a Connect- 
ing rod pivoted to a triangular shaped block having two projecting 
pins standing, when the reversing lever is at its central position, 
in a gap in a flange formed in a sector on the lower side of the regu- 
lating lever. Thus, when the reversing lever is in its central posi- 
tion, the motor having no tendency either forward or backward, 
it is impossible to move the regulator by reason of the flange strik- 
ing the pins. When, however, the reversing lever is thrown to one 
side of the central position, the triangular block is turned, and as- 
sumes a position accordingly. But, whether the lever is moved to 
the left or to the right, one of the pins is turned to the inside of the 
flange and the other to the outside of the flange, so that the regula- 
tor can be turned, the flange passing between the two pins without 
interférence. Conversely, when the regulating lever bas been turned 
so as to interpose the flange between the two pins, the engagement of 
the flange with the pins will not allow the triangular block to be 
turned by a push or pull on the Connecting rod, and consequently the 
reversing lever is locked. From this description it is obvious that the 
interlocking mechanism is so devised as to make it impossible to move 
the reversing lever except when the regulator lever is at its "ofE" 
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position, or to move the regulating lever nnless the reversing lever 
is set for one definite movement of the car. Consequently, the motor- 
man, in order to reverse, is required not only to operate the revers- 
ing lever, but is compelled to bring the regulating lever back to its 
"oîî" position before the other can be moved; and conversely he can- 
not operate his regulating lever until his reversing lever bas been 
moved from the intermediate position to the one side or the other. 
The claims of the patent are as follows: 

"(1) The combinatlon, witli an electric motor, of a reversing de vice and 
regulator tlierefor. means for operating the same, and a stop for the re- 
versing device, contrclled by the regulator, whereby the reversing device can 
be operated only when the regulator is in a predetermined position. 

"(2) The eombination, with an electric motor, of a îeversing device there- 
for, a regulator, a stop for the reversing device, contrclled by the regulator 
and locking the reversing device, so as to prevent its being operated except 
when the regulator Is substantially at the point of maximum control. 

"(3) The eombination, with an electric motor, of a regulator therefor, a stop 
or lock for the regulator, and a reversing device for the motor connected to 
said stop, whereby the said stop Is operated by the reversing device to lock 
the regulator against movement, except when the reversing device is In a 
predetermined position. 

"(4) The eombination, with an electric motor on a constant-potential cir- 
cuit, of a regulator and reversing device therefor, operated independently of 
one another, and an intermediate stop or lock connection, whereby the regu- 
lator and reversing device each controls the movement of the other. 

"(5) The eombination, with an electric motor on a constant-potential cir- 
cuit, of a reversing lever therefor, a regulating lever, a flanged segment on the 
regulator lever, a pivoted block having stops engaging with the flange of the 
segment, and a connection therefrom to the reversing lever, substantially aa 
descrlbed." 

The court below was of the opinion that as the patentée was the 
flrst to devise an electric motor having a reverser and regulator ma- 
nipulated by separate handies, in eombination with a stop or lock so 
constructed and arranged as to leave both the reverser and the reg- 
ulator free to be operated independently of the other, but to compel 
the alternate manipulation of each, the claims were valid, and were 
€ntitled to a snfficiently broad construction to include every eombi- 
nation or device eiïecting the same resuit by substantially the same 
means. 

The patent undoubtedly describes new means for preventing the 
regulator and the reverser from simultaneous opération. The objec- 
tions sought to be obviated by the devices of the patent vrere well 
understood. The t.wo types of motor in use supplied the means of 
obviating them in différent ways, and placed them within the con- 
trol of the mptorman. In one type the opération of both the regu- 
lator and reverser was controlled by a single handle or lever, movable 
each way from a central position, and at such central position auto- 
matically reversing the motor. The prier patents, to Weston of 1882, 
to Seamens of 1885, and to Weis, supply examples of this type. As 
shown in the Weis patent, the opérations of the single lever were 
qualiâed by means of blocks and springs, so that, at the time of mak- 
ing the reversai, résistance was interposed in the circuit until the re- 
versai was completed, and then removed suffîciently to supply a suit- 
able current strength to the motor. The blocks and springs con- 
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trolleâ the contact of the résistance devices witli the commutator, and 
were in a sensé locking devices, being so arrangea that, when the one 
set of brushes were brought into contact with the commutator, the 
other set were held in an off position. Thns, the reverser could not 
be operated until the regulator had shut off the current, and the reg- 
ulator could not turn on the current until the reverser was in a ré- 
ceptive condition. In the other type of motors the regulator and 
reverser were operated by separate levers or handles, so that they 
could be manipulated only by a distinct opération. The prier pat- 
ents, to Edison of 188.3, to Sprague of 1885, and to Julien of 1888, 
supply examples of this type. In each of the two types it was, how- 
ever, possible for the motorman to manipulate the apparatus improp- 
erly through carelessness, — in the first by performing the two opéra- 
tions of the single lever in too rapid séquence, and in the second by 
manipulating the handles of the separate levers at the same time. 
What the patentée did, consequently, was to introdace into motors 
of the second type a novel means of preventing the motorman from 
operating simultaneously, or substantially so, the separate regulator 
and reverser levers. He took the regulators and reversers as he f ound 
them in the prior art, and made no changes in their structural parts 
affecting their mode of opération in controlling the current, but su- 
peradded to them the devices. for locking them into âxed relations 
with one another. What he did is described by the complainant's 
expert as follows: 

"Knight does not prétend to hâve orlglnated the Idea of reversing the 
motor only at the time when the regulator Is In its off position, or of régu- 
la ting the motor only when the reverser is properly set; nor does he prétend 
to hâve orlglnated the idea of locking the two devices together, so that a 
single handle can operate them only In a deflnlte séquence. Those Ideas were 
old, and Knight himself had used them both. What Knight did Invent was 
the lock set and controlled by one device to lock the other." 

The practical value of Knight's improvement may be conceded, but 
whether the two-handled controUer with his interlocking devices is, 
on the whole, more eflBcient or less objectionable in practical opér- 
ation on electric railways than the one-handled controller previously 
in use, is a question which is open to debate. Using the controller 
with the single lever, the motorman can reverse more quickly, and it 
would seem that, although in the two-handled controUer the locking 
device prevents him from reversing too quickly, it likewise prevents 
him from reversing as quickly as is sometimes necessary. It appears 
that the spécifie locking device of the patent bas never been employed, 
but that the two-handled controUers with devices embodying the in- 
terlocking principle hâve been and are extensively used. 

It is insisted for the appellant that the improvements made by 
Knight did not involve patentable novelty; that the locking device 
shown in the patent is an inoperative one; and that the motors of 
the défendant are not an infringement of the claims of the patent. 
The question of infringement was regarded by the court below as the 
most serious one in the case. 

The patent is in no sensé a pioneer patent. The invention added 
a new f eature to those pre-existing motors in which the regulator and 
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reverser were operated by différent handles. The locking device was 
undoubtedly an improvement in tliat type of motors; but it was not 
an invention of such novelty and importance in motor apparatus as 
to make a distinct step in the progress of the art as distinguislied 
from a mère improvement or perfection of what had gone before. 
It did not involve any problem peculiar to electrical mechanism. It 
involved merely tbe mechanical connection of two levers, each actuat- 
ing the well-known current regulating devices taken from the prior 
art, without modifications, and -which were to be fastened together 
se that neither would move except when the other was at a predeter- 
mined position. To co-ordinate the two levers in such a manner as 
thus to restrict the movement of either was old in lever mechanism, 
and it had been done by interlocking devices of various kinds. This. 
is sufficiently shown by the évidence in the record of the prior art in 
the interlocking of levers for controUing railway switches and sig- 
nais. The United States patent of 1875, granted to Smith, Toucey, 
and Buchanan, describes a combination of switch and signal levers, 
locking bars, and shafts carrying collars and stops, so constructed 
and arranged that the switch lever cannot be moved until the signal 
lever bas flrst been moved, and the switch lever cannot be moved 
without locking the signal lever. The United States patent of 1876, 
granted to Finch and Moore, describes a combination of two levers 
with interlocking devices so arranged that one cannot be moved until 
the other is in the off position, and the movement of either serves to 
lock its companion, the interlocking devices consisting of slide bars, 
bolts, and slots. The United States patent granted to Cummings 
January 2, 1883, describes devices "whereby the switch lever and 
signal lever shall be interlocked, so that the switch lever cannot be 
operated to shift the switch until the signal has flrst been set to in- 
dicate danger, and, so long as either of the levers is unlocked and 
ready to be operated, the other lever is locked and secured in its 
position by the opération of the one which is unlocked or moving." 
The interlocking devices consist of a guide plate, and an oscillating, 
slotted, and recessed locking plate provided with slots through which 
the respective levers pass. In ail thèse instances shown in the prior 
art, the levers, like those of the patent in suit, are two parallel shafts 
provided with handles and mounted side by side in a common frame, 
are manually operated, and are capable, except for the locking ap- 
paratus, of being simultaneously manipulated by the operator. 

In View of the limitations imposed upon the claims by the prior 
State of the art, they ought not to receive a construction which will 
enable them to cover a combination in which the several devices are 
not substantially those described in the patent. It will not do to say 
that, because the patentée was the flrst to introduce locking devices 
into a motor in which the regulator and reverser were operated by 
différent levers, he is entitled to a monopoly of ail locking devices in 
such a motor that will co-ordinate the movements of the two levers 
so that neither will move except when the other is at a predeter- 
mined position. Precisely that function had been previously per- 
f ormed by the locking devices used to co-ordinate levers, and, if the 
patentée had done no more than to introduce them into the levers of 
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a motor, lie would merely hâve made a change of location, He ia 
entitled to the merit of being the first to conceive of the utility of in- 
terlocking the two levers of a motor controller of the type in which 
separate levers are employed, but his right to a patent mnst rest on 
the novelty of the means he has contrived to carry his idea into prac- 
tical application. Aron v. EailroadCo., 332 U. S. 84, 10 Sup. Ct. 
24, 33 L. Ed. 272. The patent cannot be broader than the real in- 
vention, and that is measured by the novelty of the particular con- 
trivances which constitute the locking mechanism. 

The first four claims of the patent are each framed to cover in the 
broadest terms the combination of any locking device with the other 
parts of a twb-lever controlling apparatus which will effect the func- 
tion or resuit recited in the particular claim. It is insisted for the 
complainant that they are infringed by any motor controller appa- 
ratus in which there is intervening mechanism between the revers- 
ing and the regulating levers which is operated by either lever to 
lock the other. The fifth claim is appropriately framed to secure to 
the patentée his real invention, and covers the locking devices de- 
scribed in the spécification, including, of course, those which are sub- 
stantially the same things. . 

We are of the opinion that the broad claims of the patent are not 
warranted by the scope of the real invention of Knight. As it is not 
asserted by the complainant that infringement of the fifth claim has 
been established, it is unnecessary to advert to the différences be- 
tween the devices employed by the défendant and the patented de- 
vices. We conclude that the first four claims of the patent are in- 
valid, and, In the absence of any proof of infringement by the défend- 
ant of the fifth claim, that the court below should hâve dismissed the 
complainant's bill, with costs. . 

The decree is accordingly reversed, with costs to the appellant, and 
with instructions to the court below to decree conformably with this 
opinion. 



CONSOLIDATED STORE-SERVIOB CD. v. SIEGBL-COOPER CD. et al. 

(Circuit Court of Appeals, Second Circuit. April 3, 1901.) 

No. 110. 
1. Patents — Invektioiî. 

The Osgood patent. No. 357,851, for an Improvement In a cash-car 
apparatus, — ^the device described consisting of a car rigidly suspended by 
two wheel hangars from a horizontal wlre, along which it is moved by a 
push of the hand, — discloses a patentable invention, which waa not an- 
ticipated, and is valid. 

8. Same— Infringement. 

Claim No. 1 of the Osgood patent. No. 357,851, must be limited to an 
apparatus in which gravity does not sulHce to start and carry the car to 
its destination, in order to save the claim from invalidlty, in view of the 
prior art, and also because the spécification states, "it is manifest that 
the wire must be practically horizontal," and a two-wheeled carrier is 
also an indispensable constituent of the claim, so that it Is not infringed 
by a carrier having a single wheel, nor by a device in which the wire 
track is IncUned so that the car runs thereon by gravity. 
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Appeal from the Circuit Court of the United States for thé South- 
ern District of New York. 

Frederick P. Fish, for appellant. 
Albert H. Walker, for appelleea. 

Before WALLACE and LACOMBE, Circuit Judgea. 

WALLACE, Circuit Judge. The appellant bas waived the as- 
signments of error, except those which challenge the décision of 
the court helow in res^ject to claim 1 of letters patent No. 357,851. 
The court below decided that claim to be valid, but that it was not 
infringed by the défendants. 103 Fed. 489. The appellees insist 
that the decree dismissing the bill should be afiSrmed because of 
the invalidity of that claim, for want of patentable novelty, as well 
as upon the ground upon which the decree was placed by the court 
below. 

The patent (granted to Edward P. Osgood February 15, 1887) 
is for "store-service apparatus," and describes an invention for "an 
improved cash-car apparatus or System for salesrooms and the like." 
Claim 1 is as foUows: 

"(1) In a cash-car apparatus, a wire stretched horizontally between fixe<l 
supports at each end and In the described relation to the cashier's desk, In 
combination with a freely-moving car held below the wire on wheel hangers, 
to which It is rigidly connected, the wheels thereof being fitted to run one 
behind the other on the wire, wbereby the car is held rigidly agalnst oscilla- 
tion longitudinally of the way, the whole moving structure being thus adapted 
to be impelled as a solid body from one end of the way to the other in either 
direction by the momentum imparted by a single impulse or push, substan- 
tlally as described." 

For the purpose of ascertaining the scope of the patent, only 
those of the prior patents which most nearly anticipate the claim 
need be adverted to. Considered generally, the patent is one for 
a System or apparatus having a horizontal tant wire without inter- 
mediate standards or supports, and without devices for imparting 
initial impetus to the car; the car being secured against longi- 
tudinal oscillation by a rigid connection through hangers to two 
wheels running one behind the other on the wire, and being started 
upon its errand to and fro by a single push of the hand. The pat- 
ent to Brown, No. 165,473, shows an apparatus containing ail the 
parts of the claim in controversy, except as regards a différence 
of form and proportion in the carrier, viz. the wire horizontally 
stretched between flxed supports at each end, the freely-moving 
car held below the wire on wheel hangers to which it is rigidly con- 
nected; the wheels fitted to run one behind the other on the wire, 
and to hold the car rigidly against longitudinal oscillation. But 
the carrier of that patent is designed to be propelled by cords 
passing over pulleys and connected with the carrier at top and bot- 
tom to steady its movements, and the omission of thèse parts in 
the apparatus of the patent in suit introduces a différent mode 
of opération, and suffices to constitute patentable novelty. The 
patent to White, No. 221,448, shows an apparatus in which the 
impetus of the carrier is started by a push of the hand. It consists 
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of two tracks, one inclined from the cashier's office and the otlier 
towards it, so that the car will descend by force of gravity and 
travel automatically from one end to the other. When it reaches 
either end it is remoTed to the other track, where it returns to its 
starting place by gravity. The track consists of thin bars or rails 
of métal in short sections. They are supported by standards at 
the ends and intermediate depending rods. The carrier hangers 
and wheels, except as to matters of form and proportion, are those 
of the patent in suit. In the apparatus of the patent in suit the 
taut wire may be regarded as essentially the same thing as the 
thin métal rail of Hayden, but one of the tracks and the interme- 
diate supports of the tracks are dispensed with. What Osgood 
did was to modify the apparatus of Brown by dispensing with the 
devices for giving initial impetus to the carrier and assisting in its 
propulsion. He did not do this by substituting the inclined track 
of White. If he had merely made such a substitution, it would not 
hâve introduced invention, because, being informed by the White 
patent of the adaptability of the gravity System to do the work 
of the starting and propelling devices in the Brown apparatus, it 
would hâve been an obvions thing to utilize the inclined track and 
dispense with thèse devices. Besides this substitution, he made 
mechanical improvements in other matters of form and détail. He 
was the first to apply practically the thought that a carrier like 
those of Brown or White could be propelled satisfactorily to its 
destination upon a taut horizontal wire, without starting devices, 
and without the assistance of gravity, and by embodying his con- 
ception in the organization which he devised he was enabled to 
dispense with the unnecessary but more or less expensive adjuncts 
such as Brown and WMte had employed. 

While recognizing the meritorious character of his improvements, 
it is very difificult to locate the boundaries of his invention. The 
length of the wire and the size or weight of the carrier employed 
enter largely into the value and the patentable novelty of his im- 
provements. His apparatus would be of very limited utility if a 
heavy carrier were used. The use of a short wire for the track 
of the carrier would not involve invention, because every man of 
common sensé would recognize its adaptability for conveying for a 
short distance a carrier started by a push of the hand. Still his 
apparatus is adapted to the purposes disclosed in the spécifica- 
tion, — to be used commercially in store service; and it is not de- 
puded of its novelty because, if it were so constructed that it would 
not be adaptable to such a purpose, it would not disclose any in- 
vention. We place no emphasis upon the considération that the 
patented invention does not require two tracks. A double track 
is as désirable in his System as it is in ail store-service Systems, 
so that a car going in one direction will not encounter one coming 
from another direction; and the complainant's expert states that 
the double track is always présent when the System is used com- 
mercially. 

Agreeing with the conclusions of the court below upon the ques- 
tion of patentable novelty, we are of opinion that the claim in con- 
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troversv must be limited to apparatus in which gravity does not 
suffice to start and carry the car to its destination. Not only is 
this construction necessary to save the daim from invalidity, in 
view of the prior art, but the spécification states, "It is manifest 
that the wire must be practically horizontal," and the claim makes 
a "horizontal wire" a constituent. Concededly, a two-wheeled car- 
rier is aiso an indispensable constituent of the claim. 

ïhat part of the défendants' System on which two-wheeled car- 
riers are used has wire ways varying from about 10 feet to about 
40 feet in length, and each of them runs on a down grade varying 
from 1 foot in 10 to 1 foot in 22. Obviously, thèse are not prac- 
tically horizontal, and consequently the claim is not infringed. 

The decree of the court below is afQrmed, with costs. 



BEED MFG. CO. v. SMITH & WINCHBSTEK CO. et al. 

(Circuit Court of Appeals, Second Circuit. April 3, 1901.) 

No. 114. 

Patents— Inpbingement— In juNCTioN. 

In a suit for the infrlngement of letters patent No. 60S,720, for a coUar 
turning and Ironlng machine, granted August 9, 1898, to William C. Shaw, 
where it appears that the patent is a récent one, and there is no such 
proof of long-continued acqulescence by the public as would raise a 
prima fade case in the patentee's favor, and there is a substantial aues- 
tion as to infrlngement, which can be settled only on construction of the 
patent requiring a présentation of the state of the art and a history of 
the Invention, a preliminary injunction should not be granted wlthout 
proof of a prier adjudication; and the fact that in Interférence proceed- 
ings In the patent office eight différent applicants were iuvolved, of whom 
only the patentée and one other took testimony settling the question of 
prlorlty between the patentée and that other, Is not such an adjudication 
as the practice calls for. 

Appeal from the Circuit Court of the United States for the District 
of Connecticut. 

This cause comes hère upon appeal from an order of the circuit 
court, district of Connecticut, granting an injunction pendente lite 
in a suit for infrlngement of a patent. 103 Fed. 796. 

Willard Eddy, for appellants. 
Hugh 0. Lord, for appellee. 

Before LACOMBE and SHIPHAN, Circuit Judges. 

LACOMBE, Circuit Judge. The suit is upon letters patent No. 
608,720, dated August 9, 1898, to William C. Shaw for a collar turn- 
ing and ironing machine. As stated in the spécification, it em- 
bodies "mechanism for turning the roUs of turn-down coUars, and 
for turning the tips and finishing the edge of stand-up collar s; and 
it consists, substantially, of a vertical semicircular plate, over which 
the collars are turned, and grooved sadirons, adapted to move in 
the arcs of circles over said semicircular plate, for ironing the turns 
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of tlie collars thereon. Heating devices are also provided upon 
which the sadirons rest when not in use." The claim sued on is: 

"(1) In a collar turning and Ironlng macliine, the comblnation of a curved 
flange-shapeâ former, over whlch the collar is folded and curved into proper 
shape for wear, a grooved Iron arranged opposite the former, and means for 
moving the grooved Iron into engagement with the former, and for moving 
one of said parts upon the other, substantlally as set forth." 

The alleged infringing machine is made under patent No. 627,889, 
granted June 27, 1899, to défendant Asher. The patent sued upon is 
a very récent one, and there is no such proof of long-continued ac- 
quiescence by the public as would raise a prima facie case in the pat- 
entee's favor. Under such circumstances, it is the practice in this 
circuit to refuse preliminary injunction when there has been no 
adjudication sustaining the patent, if there appears to be any fair 
quesition as to invention, anticipation, construction, or infringe- 
ment. Dickerson v. Machine Go. (0. G.) 35 Fed. 143. 

It will be noted that the claim sued on may be interpreted as 
containing either three or four éléments. Complainant contends 
that it covers (1) "a curved covered flangeshaped former"; (2) "a 
grooved iron arranged opposite the former"; (3) means for moving 
the grooved iron into engagement with the former; (4) means for 
moving one of said parts upon the other. Défendant contends that 
it covers (1) and (2) as above; (3) means for moving the grooved 
iron into engagement with the former, and for moving one of said 
parts upon the other. In the machine shown in the patent there 
are two pivoted arms, having operating handles. By manipulation 
of thèse arms and handles the sadirons are brought from the shelf 
on which they hâve been heated, and placed in engagement with 
the former, and by further manipulation of said arms and handles 
the sadirons are moved upon the former. In defendant's machine 
there is mechanism by which the sadiron is brought into engage- 
ment with the former, but when that has been doue the operator 
ceases to operate such mechanism, and with his hands moves the 
former back and forth under the sadiron. 

It is quite manifest that there is presented a substantial question 
as to infringement, which can be settled only upon construction 
of the patent, and that requires a présentation of the state of the 
art and a history of the invention in the patent ofiSce. The case 
would seem to be one in which preliminary injunction should not 
be granted without proof of prior adjudication. Complainant re- 
lies upon a décision of the patent office in an interférence proceed- 
ing, in which eight différent applicants were involved, of whom only 
Shaw and Asher took testimony. That décision, however, only 
settled the question of priority as between Shaw and Asher, and 
is not such an adjudication as the practice calls for, where there 
is substantial question as to construction and infringement. Dick- 
erson V. Machine Go., supra ; Ironclad Mfg. Co. v. Jacob J. Vollrath 
Mfg. Co. (G. 0.) 52 Fed. 143 ; Eogers Typographie Co. v. Mergen- 
thaler Linotype Co. (G. G.) 58 Fed. 693. 

The order appealed from is reversed, with costs of this appeal. 
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THE ANITA BERWIND. 

Plstrict Court, B. D. Pennsylvania. March 29, 1901.) 

No. 53. 

Shippihg— Negli&kncb op Vbssel— Bueaking of SnBMARiNB Cable. 

The American barkentine Anita Berwind, loadeâ with coal, was an- 
chored near Port au Prince, in the bay of Hayti, under tlie direction of a 
government pllot. Afterwards the pilot came on board to move the vessel 
to another anchorage. On attempting to raise the anehor, it was found 
to be fouled with what was supposed to be a wlre rope, but was In faet 
libelant's submarine telegraph cable, and In attempting to free the anehor 
the cable was broken. The vessel had never been in that port before, 
and the cable was not shown on its chart of the bay. The libel chargea 
that the breaking was négligent and intentional. Held, that the proof 
failed to support such allégations, the weight of évidence showing that 
the vessel was attempting to support the cable, which had not been 
ralsed to the surface, by means of a chain while the anehor could be 
freed, and that the cable was probably broken across the edge of one of 
the anehor's palms, owing to the straining o£ the vessel against it while 
the work was in progress. 

In Admiralty. 

J. Warren Coulston, for libelant. 
Curtis Tilton, for respondent. 

J. B. McPHERSON, District Judge. Thîs îs an action for dam- 
ages growing ont of the breaking of libelant's océan cable in the 
bay of Hayti, near Port au Prince. The facts are as follows: On 
November 20, 1896, the American barkentine Anita Berwind, ioaded 
with 900 tons of coal, arrived in the bay of Hayti, and was taken 
charge of by an ofiflcial pilot, who assigned her an anchorage berth. 
about two miles from shore. On November 25th, the same pilot, 
or another similar oflScial, came on board in order to direct the 
removal of the vessel to an anchorage nearer shore, where her cargo 
might be more conveniently discharged by lighters. When an ef- 
foik was made to raise the anehor, the flukes were found to be fouled 
with a wire rope, as the cable was at first supposed to be, and, in 
the attempt to free the anehor, the cable was broken. It is upon 
the négligence of the vessel in attempting to get the anehor loose 
that the libelant's case rests, and to this point, therefore, attention 
should first be directed. The alleged négligence is thus described 
in the libel: 

"The said telegraph cable, with ordinary skill, eare, and management of 
the master and crew of said vessel, might and could hâve been easily got 
clear of the said anehor without any damage being done to the said cable, or 
to said anehor, or to said vessel; but the master and officers of said vessel, 
on seeing the cable so fouled with said anehor, attempted to free and clear 
the same, and, in so doing, so negligently, recklessly, and wrongfully con- 
ducted themselves that the said master ordered and directed that said cable 
should be eut and broken in two, and so rigged and used a chain or ring stop- 
per by passing the same under said cable, and making the same fast on board 
said vessel, that the said chain or ring stopper acted as a saw or flle upon 
said cable, which was kept tant, and by force applied from the donkey en- 
gine of said vessel, and by the crew of the said vessel, to said chain or ring 
stopper, which acted as a saw or file, as aforesaid* upon said cable, the cover- 
lOT F.— 46 
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Ing and wires of said cable were eut, parted, and broken, and the said cable 
was completely severed, and thereupon, with the sanction and under the di- 
rection of the m aster and offlcers of said vessel, the said severed parts of 
said cable were allowed to fall and drop into the bay of Hayti, la about 
twenty fathoms of water." 

There is no sufflcient évidence that tlie master ordered the cable 
to be eut or broken, and the two subjects for considération there- 
fore are whether the use of the chain was the cause of the break, 
and, if so, whether the use was négligent. The libelant's case rests 
wholly upon the testimony of two of the Berwind's crew, and I hâve 
accordingly examined carefully their account of the transaction. 
My conclusion is that what they say is in essential particulars so 
discredited by undeniable facts that it cannot be safely relied upon. 
For example, the photographs of the vessel and other testimony do 
not permit me to doubt that the flukes of the anchor must hâve 
been under water while the work of freeing the ship was in progress, 
although the witness Varlack swears that the flukes were so far 
above the surface that the bow of a boat could, and did, pass under- 
neath. So with regard to the witness Koseman. His testimony 
implies that he saw everything that took place, but I bave no hési- 
tation in flnding that, for at least a considérable part of the time 
that was occupied in the work, he was at the winch, where he could 
see nothing of what was being done upon the surface of the water 
immediately under the starboard bow. It is impossible, I think. 
to rely on thèse witnesses, and without their testimony the libelant 
bas no case. 

In a few words, I regard the following facts as established : The 
ship was upon her first voyage to Port au Prince, and knew nothing 
about that harbor except what might be learned f rom a chart 10 
years old, upon which the cable did not appear. The course of the 
cable, which was laid in the channel, and not in the shallower 
water nearer the shore, was not marked by buoys, or indicated 
in any other way. The anchorage ground was chosen for the Ber- 
wind by a government pilot, and not by the vessel itself. The at- 
tempt to raise the anchor was made at the direction of the pilot, 
but it does not clearly appear, and it is not important to déter- 
mine, whether the subséquent effort to free the anchor from the 
cable was carried out under the orders of the pilot or of the mas- 
ter. It was not known on the ship that the wire rope with which 
the anchor was fouled was a cable until after it parted, as the 
flukes of the anchor were under water, and the cable could only 
be seen occasionally, and not always with distinctness. The effort 
of the ship was to support the cable on either side of the anchor, 
so that the anchor might be dropped free, and this maneuver was 
tried two or three times, the supports being of rope. The strain 
on the ropes was great, owing to the fact that the ship was being 
held.in place by the cable, and that there was some additional, but 
necessary, strain, due to the fact that the two topsails that had 
been properly set on the foremast were feeling the force of a light 
wind. It was in conséquence of this strain Siat the ropes broke. 
Thereupon a chain was brought into use, fastened at one end to the 
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atarboard cathead, from this point underrunning the cable, and at- 
tacbed at the other end to a rope tbat was carried to the winch 
of the donkey engine. When power was applied to the winch, the 
links of the chain were necessarily drawn across the cable, per- 
haps for two or three feet. But there is no satisfactory évidence 
that there was any sawing motion given to the chain, or that the 
chain was in such a condition that, in any event, it could hâve 
worn the cable through by so brief an attrition. On the contrary, 
I think the fact is that the cable broke at the edge of one of the 
anchor's palms, and that the breaking was due to the straining 
of the vessel's weight against this comparatively sharp métal edge. 
I see no évidence of négligence upon the part of the vessel, and 
since upon this ground alone the libel must be dismissed it is un- 
necessary to consider the other défenses set up by the respondent. 
A decree may be entered dismissing the libel, with costs. 



LAKE MIOHIGAN CAR FEERY TRANSP. CO. T. OROSBY et aL 
(District Court, B. D. Wisconsin. AprU 8, 1901.) 

t Shipping — Loss OF VesbeIi by Chartebbb. 

The général rule that a ballee for hire Is not liable for the loss of the 
property without his fault Is applicable to charter parties for vessels, in 
the absence of any express provision thereln aflfecting the question, other 
than the usual covenant for return of the property at the end of the 
term, which Is a condition of ail bailments, implled If not expressed. 

2, Samb— Négligent Loading of Barge. 

Respondent, who was a vessel owner and contracter for harbor work, 
wlth large expérience in the transportation of stone for such worl£ on 
8C0WS, chartered a barge from libelant to be used for carrying stone. The 
barge was not constructed for such service, and had never been used for 
It, and no représentations were made by libelant except as to its gênerai 
good condition and the quantity of lumber it had carried, but it was taken 
by the charterer after a Personal Inspection. A large load of stone was 
placed on the barge, and It was safely towed from Chicago to Racine, 
where the master of the tug, relying on the fact that It was not so low 
In the water as stone scows when loaded to full capaclty, put on an addi- 
tional load, which, and perhaps because of the manner of loading, eaused 
the barge to collapse, and it was whoUy lost. Eeld, that no warranty by 
the owner could be implled of the fltness of the barge for the particular 
service requlred of it by the charterer, and especially that it was équiva- 
lent in capacity and structure to a stone scow, and that its loss must be 
attributed to the négligence of respondent or his agents in loading it with- 
out référence to its construction, which they knew, or could bave ascer- 
tained by inspection. 

In Admiralty. label in personam to recover the value of a barge 
chartered to the respondents, and lost while in their possession and 
use. 

The libelant was the owner of Barge A, a reglstered scow of peculiar con- 
struction, without salis or other motive power, which was designed for car- 
rying loaded cars, and so used for a time, then adapted for transportation of 
lumber, and so employed by the libelant, In one Instance carrying a return 
cargo of coal from the IjOwer Lakes. The registered capaclty of the barge 
was 403 net tons; her length was 135 feet, and beam 34 feet The respond- 
ent was a steamboat vessel owner of large expérience, and a contractor in 
harbor work, which lucluded the transportation of atone In scows for such 
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work. Deslrlng a barge for the carriage of stone to Racine and Mllwaukee, 
he entered into negotiation witli the libelant for Barge A. and after a Per- 
sonal inspection, and on représentations of her liimber capacity, appears to 
liave been satisfled that he could utilize tlie barge for that purpose. Tbere- 
upon the charter party in question was executed, whereby the respondent en- 
gagea to take the barge at South Chicago, where she then was, to paint her 
(with paint furnished by the libelants), "and use her during the charter in 
transportiug stone from Chicago to Milwauliee and intermediate points, and 
return her to the owner at Chicago" at the expiration of flve months. The 
lental was to be $1,500, and the eontract provided an option of purchase at 
$4,500; the rental to apply as purchase monoy in the event of an exercise 
of such option. The barge was talten by the respondent accordingly, loaded 
at Chicago with stone,— approximately 150 cords, the deflnite amount not be- 
ing shown,— and safely towed' to Racine. This stone was ail loaded on 
deck, as customary in the case of flat scows used in the stone trade, while 
thls barge had an eight-foot hold, wlthout such knees as entered Into the 
construction of stone scows. Moreover, her sides were made of 6x8 tlmber. 
drift-bolted, extending above the deck, and making what is ealled a "rail" 
of three feet and ten inches; and the stone was so loaded as to use this rail 
by way of substitute for the wall of stone usually placed upon the sides of 
such cargo on flat scows. When the barge arrived in Racine, no part of the 
Btone being taken off, she was towed up the river to reçoive the remuant of 
the cargo of another vessel; and after several cords, variously estlmated, 
were placed along her port quarter, giving her a declded list, the tug was 
ealled to wlnd the barge for the purpose of receiving the remainder of the 
stone on her starboard side. In this maneuver the weight of the stone and 
the list of the harge caused a coUapse, — the port side appearing to "flatten 
ont." as described by some of the witnesses,— so that the barge was com- 
pletely wrecked, and return to the owner became Impossible. 

C. E. Kremer, for libelant. 

M. C. Krause, for respondents. 

SEAMAJSI', District Judge. The primary contention on belialf of 
the libelant is that the terms of the charter are express and abso- 
lute for return of the barge or payment of the purchase price, and 
that the obligation of the charterer is not absolved by the fact 
that the barge was destroyed, even though it be without his fault. 
The cases of Moore v. Association, 41 0. C. A. 506, 101 Fed. 591, 
and Steele v. Buck, 61 111. 343, and the line of authorities reviewed 
in the opinions, are cited in support of this extrême view, while 
Young V. Leary, 135 N. Y. 569, 32 N. E. 607, is cited contra, as a 
leading case for the more libéral construction of a provision for 
return of the property. It must be noted that the Moore Case on 
the one hand, and the Young Case on the other, each présent terms 
in the charter party which do not appear in the simple provision 
involved in this inquiry, and neither can be followed as a précèdent 
unless its doctrine is equally applicable to any form of express 
promise to return the subject of bailment. Under the gênerai rule 
of bailments, the bailee is not liable for loss without his fault; and 
no Sound reason appears for excepting a charter party from such 
rule unless the liability as insurer is based on a provision stronger 
than the mère eovenant for a return of the property at the end of 
the term, — a eovenant which is clearly implied without expression. 
It is equally one of the terms of the eontract, whether express or 
implied. As remarked in the great case of Rhode Island v. Massa- 
chusetts, 12 Pet. 657, 723, 9 L. Ed. 1233, 1260, «implication is but 
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another term for meaning and intention, apparent in the writing 
on judicial inspection." I am of opinion, however, that tlie question 
of liability does not hinge upon this contention, and that the libel- 
ant is entitled to recover the value of the barge by reason of its 
loss through the fault of the charterer. While the inquiry in that 
view is not free froni diiïiculty, it is obvious from the tiestimony 
that the barge was laden to its full capacity for a deek load when 
it left Cldcago, and the safe passage to Kacine indicates that it 
was seaworthy for a reasonable cargo, at least for a cargo appor- 
tioned to the build and structure of the barge. It is true that the 
gênerai doctrine is well settled that a charter by the owner implies 
a warranty on his part, unless the contrary appears, that the vessel 
is seaworthy, — is "tight, staunch, strong, and in every way fltted 
for the voyage." The Edwin I. Morrison, 153 U. S. 199, 210, 14 Sup. 
et. 823, 825, 38 L. Ed. 688, 692; Work v. Leathers, 97 U. S. 379, 
380, 24 L. Ed. 1012. Whether this implied warranty is limited to 
cfefects or conditions which are latent and unknown to the char- 
terer is not so clearly settled; but the reasons stated for the rule 
seem to be inapplicable to conditions which are both patent and 
known, and it is undoubted that the implication may be repelled 
by direct proof or by countervailing facts and circumstances. In 
any view, the degree or measure of seaworthiness which may be 
implied must be limited by such known conditions. The testimony 
in this case shows that the owners made no représentations to in- 
duce the charter, beyond tiheir remarks upon the amount of lumber 
the barge had safely carried as a cargo, and their expression of 
belief that it was in good condition. They had no knowledge, and 
made no pretense of knowledge, of the spécifie requirements for 
carrying stone, or of the customary means for its transportation 
or the method of loading. On the other hand, the charterer was 
a contractor in that line, of large expérience, besides having built 
and owned vessels and stone scows for years. He made an exam- 
ination of this barge for the express purpose of ascertaining its fit- 
ness for the work before entering into the charter party, and the 
owners understood that he had so satisfled himself of its fltness; 
and if the examination was imperfect, as the respondent now as- 
serts, it was not for want of full opportunity. The structure of 
the barge, its depth of hold, means of bracing, and the absence of 
such knees as were customary in stone scows, were ail open to 
observation. When the charter was made, he sent his master, with 
a tug, to take the barge and put) on a cargo of stone, and, so far 
as appears, no instructions were given for further examination or 
as to the amount of load. The master thereupon loaded the barge 
with stone, ail on deck, and at least to the level of the rail, with 
no supporting wall of stone on the sides, and without examining 
the structure to ascertain whether there was sufficient support for 
the great cargo, approximately 150 cords, for which deck room was 
found. Thus laden, the barge arrived at Racine with no apparent 
dififlculty, but with no stress of weather for further test of its 
strength. After arrivai, however, the attempt was made, apparent- 
ly for convenience, and not as a necessary expédient, to take an ad- 
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ditional load from anotlier vessel, which. resulted in tlie disaster and 
loss of the barge; and the question thereupon anses whetlier the 
loss must be borne by the owners or by tlie charterer. 

In tlius venturing further load for the barge, the master relied 
Bolely upon the extent of side ont of water, — showing about two 
feet below the deck line on arrivai at Racine, according to his ver- 
sion, — as compared with the load line of an ordinary stone scow, 
which may be within a few inches of the deck. In the absence of 
péril or other conditions for action in extremis, it is plain that 
no ordinary criterion of water craft would justify the attempt in 
this instance. Waa it authorized by the fact of the charter, under 
the circumstances shown? An afarmative answer to the inquiry 
thus presented would require, not only an implied gênerai warranty 
that the barge was seaworthy for a reasonable cargo of stone, 
but an implied spécial warranty that it was équivalent in structure 
and relative capacity to the stone scow, and would carry its cargo 
in like manner. I am satisfled that no such warranty can be im- 
plied in this case; that the barge was laden to its utmost capacity 
before this additional burden was imposed; that it was the duty 
of the charterer to ascertain the apparent conditions for support- 
ing a load so placed upon the deck; that his act in putting on the 
extra load at Racine was nnwarranted and wrongful, and was the 
proximate cause of the loss, and entitles the libelant to a decree 
for the value of the barge. 

On behalf of the respondent it îs claimed that the disaster was 
caused by decay of the timbers and deck supports, and the testi- 
mony shows that portions of the timber, as dredged up from the 
wreck, were decayed to some extent; an exhibit pièce being pro- 
duced at the trial by way of corroboration. Much of the testimony 
as to the extent of this decay in the wreckage is unreliable for want 
of identification, as it is undisputed that large quantifies of rotten 
timber were intermixed with the wreckage from old docks which 
were in course of removal at the same time; and the évidence as 
a whole is not convincing of détérioration from decay beyond the 
extent which should hâve been anticipated in a barge flve years 
old, and so understood by the charterer. Moreover, the barge was 
thoroughly overhauled and fastened in 1899, when fitted for the 
lumber trade, and was then found to be sound; and the witnesses 
who were engaged in the wrecking opération found the timbers 
generally sound, with small percentage of decay. Such weakening 
of the barge as may hâve been due to this cause should hâve been 
considered by the charterer in estimating its strength for the un- 
wonted strain put upon the deck and rail, with no part of the cargo 
in the hold, and furnishes no excuse for his négligence. Let decree 
be entered accordingly, with référence to ascertain the value of the 
barge. 
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THE ST. HTJBBRT. 

(Circuit Court of Appeals, Third Circuit March 6, 1901.) 

No. 20. 

1, Shipping— Damage to Cargo— Condition op Bill of Lading Rbquiring 

Notice of Claim. 

A provision of a bill of lading tliat "tlie sMpowner Is not to be liable 
• • * for any claim, notice of whicli is not given bef ore the removal of 
the goods," imposes a reasonable and valld condition précèdent to the 
right to maintain a suit for damage to the goods in shipment, either 
against the shipowner personally or In rem; and a f allure to eomply 
with such condition Is not exeused by the faet that the ship had knowl- 
edge of the damage, the purpose of the requirement belng to advise the 
owners that they are chargea with liablllty therefor. 

2. Samb— Construction and Validity. 

A provision of a bill of lading that the shipowner Is not to be liable 
for any claim, "notice of whlch Is not glven before the removal of the 
goods," properly construed, does not require such notice to be given before 
the goods are taken f rom the ship, but before thelr removal from the dock • 
where they are deposited by the ship, and where, after they are released 
from the ship's tackle, they may be inspected and examined, both by the 
consignées and the offlcers of the ship. So construed, such provision Is 
reasonable and valld. 
8. Samb— Transshipmknt bt Through Cakrier— Liabilitt of Second Carrier. 
The gênerai course of business In fonvarding when the ship of the 
signer of a through bill of lading does not go ail the way to the port of 
ultimate destination, of which fact the shipper has knowledge, or is given 
notice by the through bill of lading, and the manifest necessity of trans- 
shipment by the through undertaker under such contract as it ean rea- 
sonably make, justifies the presumption of its authority to make such 
contract, and to bind the shipper thereby, although the terms of the new 
contract may not be In ail respects the same as Its own; but, in any 
event. the undertaking and llabllity of the second carrier are measured 
by its own contract, provided its terms are reasonable, and not In contra- 
vention of the maritime law. 

Appeal from the District Court of the United States for the East- 
ern District of Pennsylvania. 

Francis S. Laws, for appellant 

G. Whitefield Betts, Jr., for appellee. 

Before DALLAS and GEAY, Circuit Judges, and BEADFORD, 
District Judge. 

GRAY, Circuit Judge. This is an appeal by libelant from a final 
decree in admiralty of the district court for the Eastern district of 
Pennsylvania, entered June 15, 1900, dismissing the libel, with costs. 
102 Fed. 362. The libel was in rem, and was fllêd to recover the sum 
of 12,157.38, as alleged damages to 65 baies of goatskins, shipped at 
London, England, on or about September 10, 1897, and delivered at 
Philadeîphia on or about October 8, 1897, by the steamship St. Hu- 
bert. Thèse skins were originally shipped at Calcutta, and trans- 
shipped on the steamship St Hubert, at London, for Philadeîphia. It 
is alleged in the libel that the goatskins were insured by the libelant, 
and that they paid the consignées and owners the said sum of $2,- 
157.38 as the amount of damage thereto, and for whicb they were lia- 
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ble as underwriters. It therefore brings its suit, claiming that the 
damage was caused by water, wMle the skins were being carried from 
London to Philadelphia, and was due to want of proper care of the 
skins, unseaworthiness of the said St. Hubert at the time of the ship- 
ment, lack of proper stowage and dunnage, and négligence and mis- 
management of the vessel by master and crew. In July, 1897, Stan- 
ley & Co., of Calcutta, acting as agents for Cooper, Smith & Co., of 
Philadelphia, shipped to them 65 baies of goatskins, on board the 
steamships Palawan and City of Sparta; 40 baies going by the Pala- 
wan and 25 by the Sparta. The Palawan was a vessel of the Penin- 
sular & Oriental Steam Navigation Company, and the Sparta was a 
vessel of the so-called "City Line"; neither of said ships carrying 
goods further than the port of London. The skins were shipped upon 
through bills of lading, by which the owners of the lines respectively 
contracted for their carriage and delivery "upon order * * * at 
the port of Philadelphia." At London the goods were transshipped by 
the agents of the two lines owning severally the Palawan and the 
' Sparta on board the steamship St. Hubert, to be transported by it 
across the Atlantic to Philadelphia. For this transshipment from 
the original carriers to the steamship St. Hubert, bills of lading were 
given by the St. Hubert to the représentatives of the original carriers. 
The bills of lading given by the owners of the Palawan and Sparta 
were through bills of lading- from Calcutta to Philadelphia ; that of 
the Palawan stating that the skins were to be carried via London, 
with a stipulation that "the company are to be at liberty to carry the 
said goods to the port of their destination by the above or other steam- 
er or steamers, ship or ships, either belonging to the company or to 
other persons." The bill of lading for the skins shipped by the Sparta 
is also a through bill of lading from Calcutta to Philadelphia, but 
States that the ship is bound for London via Suez Canal, and that the 
goods are "to be transshipped or landed at London, with liberty to 
warehouse there, and from London to be forwarded by steamer, at 
the risk of the shipper, but at ship's expense, and to be delivered sub- 
ject to the exceptions and conditions at foot hereof." It also has a 
gênerai stipulation similar to that of the Palawan, — that the "owners 
are to be at liberty to carry the said goods to their port of destina- 
tion by the above or other steamer or steamers, ship or ships, either 
belonging to the owners or other persons, • • » and to trans- 
ship • • * the goods, either on shore or afloat, and reship and 
forward the same, at owner's expense, but at merchant's risk." Up- 
on this bill of lading of the Sparta there is also the foUowing note: 
"The goods to be carried to Philadelphia, suhject to the terms and 
conditions of local bills of lading issued by the agents of such steamer 
or steamers." The bills of lading issued by the St. Hubert to the own- 
ers or agents of the owners of the Palawan and Sparta, the original 
carriers, were on the usual printed forms of an océan bill of lading 
from London to Philadelphia, receipting for the goods as from the 
original carriers, and contracting to carry them as stated, "to be de- 
livered against production of through bill of lading, properly indorsed, 
issued for thèse goods, per Palawan (or Sparta, as the case may be), or 
to his or their assigna." Thèse bills of lading also contain the usual 
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stipulations and exceptions in favor of the ship and its owners, and, 
among others, the following: "The shipowner is not liable for any 
damage to any goods which is capable of being covered by Insurance, 
nor for any claim, notice of which is not given before the removal of 
the goods." This transshipment of the skins in question at London 
from the ships Palawan and Sparta to the steamship St. Hubert, and 
the issuance by the owners of the St. Hubert of the said océan bill of 
lading to the owners or agents of the other steamers, was in Septem- 
ber, 1897. In due course thereafter the St. Hubert sailed, reaching 
Philadelphia about October 8th. Upon the arrivai of the steamship 
at the dock in Philadelphia, the consignées, who were disclosed by 
the indorsement on the through bill of lading, according to which the 
St. Hubert had contracted by her bill of lading to deliver the goods, 
were duly notiûed, and the goods, two days thereafter, were landed 
by the steamship upon a covered dock. The consignées, upon the ré- 
ception of the notice, handed the dock order to their broker, who pro- 
ceeded to the dock, and examined the skins then landed thereon. 
They were reported by him to be wet, and, in conséquence thereof, 
damaged, and the consignées reported that fact to the insurance Com- 
pany, the libelant and appellant herein. The skins were taken from 
the wharf to the storehouse of the broker, and by arrangement be- 
tween the libelant insurance company and the consignées and owners 
the skins were sold, and the différence in import value and the pro- 
ceeds of sale was paid to the owners by the libelant. As subrogated 
to the rights of the consignées, the libelant brought this action against 
the ship in the court below, alleging damage to hâve been occasioned 
as heretofore stated. The answer of the claimant, as owner of the St. 
Hubert, dénies the charges of négligence in the libel, sets up as dé- 
fenses a number of exceptions in the local or océan bills of lading is- 
sued by the St. Hubert, including the défense that no notice of claim 
was given by the libelant or its assured, in accordance witb the terms 
of the provision in that behalf contained in said bills of lading. This 
provision was, as heretofore quoted, in form a stipulation that the 
shipowner is not liable for "any claim, notice of which is not given be- 
fore the removal of the goods." 

In the view taken by the court below, as also by this court, the 
controversy over this stipulation, its proper construction, and its ap- 
plicability to the case in hand, is determinative of the rights of the 
parties in this suit. No question was made by the libelant as to the 
fact that no notice of a claim for damages was given, either by the 
consignées or the libelant, to the ship, or the master thereof, or to any 
one representing it or the claimant. It was coutended, however, that 
knowledge of the damp condition of the skins when landed upon the 
wharf, and before they were removed theref rom, was brought home to 
the master and ship's agents by reason of the following f acts : First, 
that the drajonen who took the skins from the wharf to the store- 
house of the consignées' broker, on his receipt for the same, noted 
that four of the baies were wet ; second, that, owing to the fact that 
one of the water-tight compartments in the hold of the ship had been 
flooded to extinguish a flre during the voyage, a gênerai average bond 
was demanded from the consignées by the gênerai average adjusters 
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on the supposition that the goods had been damaged by the water in 
or from said compartment, and were subject to gênerai average, and 
to them was made the usual gênerai average ciaim. This supposition 
"was afterwards found incorrect, and the claim was not allowed. It 
is obvions, however, if the stipulation for notice hère in question was 
binding upon the consignées and libelant, as a condition of a contract 
of affreightment on the St. Hubert, that no compliance with such con- 
dition can be inferred from either of the circumstances above alluded 
to. The notice stipulated for was one of claim against the ship or 
owner, not of the fact of damage, more or less, for which the owners 
and their représentatives might well be justifled in believing no claim 
would be made. There is no évidence that the adjusters represented 
the ship in any way, or had any authority to receive claims, and it is 
perf ectly clear that no claim for damages was ever presented to them. 
Their office was an entirely différent one, as has been explained. Stip- 
ulations for such "notices of claim" hâve frequently been considered 
by the courts, and their reasonableness asserted. The ship or its own- 
er desires to know, not merely whether there is damage, for which no 
demand may ever be made, but whether there is any claim for dam- 
ages made by the consignée, so that the necessary investigation can 
be made to ascertain the facts while they are fresh. The very dis- 
pute in this case — as to the cause of damage — shows the reasonable- 
ness of some stipulation of this kind. Angel v. Steamship Co. (D. C.) 
55 Fed. 1005; Moore v. Harris, 1 App. Cas. 318. 

In the présent case the owners of the goods and their broker tes- 
tified that they examined and opened the baies of skins on the wharf, 
and found them wet; but no claim was made, either by the owners or 
the libelant, to the ship, or to any one representing it, for several 
months thereafter. A member of the ûrm of Cooper, Smith & Co., 
owners of the goods, who examined the skins upon the dock, and aft- 
erwards in the broker's store, admitted that he never made any claim 
on the steamship or her agents, and said that he never thought he had 
any claim on them; that he had a claim on the Insurance company, 
and looked to it. The record undoubtedly discloses the fact, and it 
must be taken, as found by the court below, that no notice was given 
to the ship, its owners or agents, that a claim for damages would be 
made against it or them, until some months had elapsed after the re- 
moval of the goods. 

It is further contended by the libelant that the stipulation as to no- 
tice contained in the St. Hubert's bill of lading is not a défense to an 
action in rem, because the provision was only for the protection of the 
shipowners, and did not apply to the ship. We do not think there is 
either reason or authority for so narrow and harsh a construction of 
this stipulation as to notice. There may be cases in which it is nec- 
essary to discriminate between the liability of the shipowner and that 
of the ship, but this is not one of them. It is an exemption stipulat- 
ed for in the bill of lading of the ship for injury to goods done on the 
ship, notice of claim for which is required to be given before removal 
from the custody of the ship. The shipowner can hardly be said to 
hâve secured himself against liability for want of notice of claim, if 
such exemption is not available when his property is seized and sub- 
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jected to paj-ment of that Tery liability. Aa said by Judge McPlier- 
son in the case of The Westminster (D. G.) 102 Ped. 368, where a sim- 
ilar clause was under considération : 

"This, I think, cannot properly be construed so as to exempt the shipowner 
if he should be sued personally in a formai proeeeding that may end In seizing 
bis property by one liind of writ, and to deny him exemption if he should be 
sued in another form of proeeeding that seizes his property in the beginning 
by a différent kind of writ. * * * Ultimately his property is to be reached 
in order to satisfy the libelant's claim; and. If he is 'liable' -when his prop- 
erty is exposed to the danger of a final writ of exécution in a personal ac- 
tion, I can see no ground for holding that he is any the less liable when his 
property is seized in limine by a proeeeding in rem. It is familiar law that 
exemptions are to be strictly construed against the carrier, but even In an 
exemption a strained construction should not prevail over the plain meaning of 
words." 

We do not think anything can be added to the statement above 
made of what we think to be the law. The case of The Queen of the 
Pacific (D. C.) 61 Fed. 213, cited by the libelant, is not, in our opinion, 
when considered with référence to the peculiar facts of the case, in 
conflict with what is hère held; but, even if it should be considered 
as authorizing a différent construction of the clause in question, we 
must respectfully dissent therefrom. 

This bi-ings us to the underlying question, raised by the assign- 
ments of error, in this case, and decided by the court below in favor 
of the respondent, — whether the claimant's local bills of lading are 
the évidence of the contract for the carnage of the skins by the St. 
Hubert, and, as such, binding upon the parties to this suit as to the 
entire shipment. If they are not, the stipulation as to notice, which 
we hâve just been considering, would hâve no relevancy in the présent 
case. Some objection has been made to the sufflciency of the proof of 
thèse local bills of lading. It is only necessary to say as to this that, 
in view of what the record discloses, and what was said by counsel on 
both sides at the argument before us, we must hold that thèse local 
bills of lading of the St. Hubert are properly before the court. If 
they are the évidence of the contract pursuant to which thèse skins 
were carried by the St. Hubert from London to Philadelphia, then the 
consignées and libelant are bound by the stipulation as to notice re- 
ferred to. Though the goods were shipped at Calcutta, by agents act- 
ing for Cooper, Smith & Co., of Philadelphia, who were the owners of 
the goods, and by through bills of lading to Philadelphia, it must be 
taken as understood by the parties that the owners of the Unes issu- 
ing said through bills contemplated a transshipment at London to 
some steamer or steamers other than their own, by which the carriage 
of thèse skins to Philadelphia was to be completed. Express évidence 
also is not wanting that the owners and shippers of the skins and the 
libelant were informed and knew that the goods were transshipped at 
London to the St. Hubert, and were being carried by her from that 
port to Philadelphia. The orders to the libelant for insurance made 
by the owners call for insurance on goatskins "per steamer City of 
Sparta (and steamer Palawan) from Calcutta to Philadelphia; trans- 
shipment via London and S/S St. Hubert, for account of whom it may 
concern," etc. From this testimony, the effect of which is not con- 
troverted, it would seem clear that the transshipment at London was 
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ratifled or acquiesced in by the owners as a transaction authorized by 
their contract with. the original carriers. Undoubtedly, the contract 
of Cooper, Smith & Co. was witli thèse original carriers, and they (the 
carriers) were responsible to the consignées for the entire service con- 
tracted for, and the delivery of the gooàs in Philadelphia. In per- 
forming that service, however, it was necessary, and, as we hâve said, 
so understood by the parties to the contract, that a new and inde- 
pendent carrier from London to Philadelphia would hâve to be em- 
ployed by the original carriers. The contract with such new carrier 
was a bilatéral one, to which Cooper, Smith & Co. were not parties, 
though tnterested as consignées, to whom delivery was owing by the 
new carrier nnder the terms of its independent contract with the old 
carriers. Such new carrier was not in any way bound by the tenus 
or stipulations of the through bills of lading, unless as they were ex- 
pressly adopted by it as applicable to the particular service in which 
it was engaging. The new carrier receipted for the goods from the 
old, and delivered to them its bills of lading, which were the measure 
of its responsibility, and the terms of which were binding upon it, as 
an obligation of its own contract freely entered into. There is in 
thèse bills of lading a single référence to the through bills of lading 
issued by the owners of the Palawan and Sparta, in Calcutta, and that 
is the eonvenient and usual one in cases of transshipment that the 
delivery of the goods is to be made to the party or parties who appear 
to be consignées of the through bills of lading, properly indo.rsed. 
Bnt this is an express term and stipulation of the particular bills of 
lading issued by the new carrier. The terms upon which the service 
was to be performed depended upon the consent of the new carrier 
as embodied in the agreement of its bills of lading. It assumed no 
duty or obligation towards the consignées, other than as stated and 
limited therein. The original carriers were obliged to make the best 
bargain they could for the continuance of the carnage service they 
had undertaken for the owners and consignées. If circumstances had 
been such as that, foi" instance, no vessel could hâve been engagea to 
carry the goods from London to Philadelphia for a freight rate that 
would not exceed the whole freight as stipulated for iu the original 
contract upon the three bills of lading, it would hâve been the loss of 
such original carriers, and not of the consignées. In other words, the 
goods were carried from London to Philadelphia under and pursuant 
to a spécial and independent contract between the original carriers 
and the owners of the St. Hubert. By that contract a certain stip- 
ulation for the protection of the new carrier was made, which is not 
in itself unreasonable. Like the contract itself, this stipulation may 
be considered M'ithin the gênerai powers conferred upon the original 
carriers by the shippers and owners, even without the express évi- 
dence alluded to of knowledge of and acquiescence in the transship- 
ment to the St. Hubert. The gênerai course of business in forward- 
ing when the ship of the signer of the through bill of lading does not 
go ail the way to the port of ultimate destination, and of which fact 
the through bill of lading gives notice, and the manifest necessity of 
the case that the through undertaker should transship under such con- 
tract as he can reasonably make, justifies the presumption of the req- 
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uisite authority, in the absence of any notice of want thereof brought 
to the knowledge of the new carrier. 

Anotiier view of the situation of tbe parties from its légal stand- 
point is that one who contracts, on a througli bill of lading, to carry 
goods from one port to anotiier, is responsible to the owner or con- 
signée for the entire service between the two ports, whether in his 
own ships or in those procured by him to enable or assist him to per- 
form his contract. Such assistance from other and independent car- 
riers may be necessary to the fulflllment of his undertakiug under his 
through bill of lading. It is not required that he, or the independent 
auxiliary carrier, should invoke the authority of agency, express or 
implied, from the shipper or owners, to sanction such procurement; 
as it can be referred to the free choice of means open to the signera 
of the through bill of lading, with which the shipper or consignée bas 
no right to interfère. The latter may hold the through carrier to a 
strict fulflllment of his contract with them, but neither of them is on 
that account a party to such auxiliary contracts. In the exercise of 
this freedom of contract the engagement between the original and 
new carrier is, of course, subject to those duties and requirements 
which are imposed and exacted by the maritime law, but in ail other 
respects the independent contract of the two carriers must be taken 
to govern the transportation service thereby undertaken. Its reason- 
able conditions and exemptions are as much a part thereof, and are 
as binding, as the main stipulation of carriage and afEreightment. If 
the terms are more favorable to such new carrier than those contained 
in the through bill of lading, the owner, if he suiïer thereby, must look 
for redress under that original contract. In the language of the court 
below : 

"To say that the first bill of lading binds the second carrier is to require 
him to submlt to a contract concerning which he was not consulted, and to 
which he did not agrée." 

What we hâve said applies to the whole shipment from both the 
Sparta and the Palawan on the St. Hubert ; but the note on the mar- 
gin of the through bill of lading of the Sparta, above recited, would 
seem to remove ail ground for controversy as to the 25 baies of skiiis 
received from that ship. We are of opinion, therefore, that the stip- 
ulation as to notice contained in the St. Hubert's bill of lading was, if 
reasonable in its character, binding upon the consignées and the libel- 
ant, which was subrogated to their rights. The liability of the last 
carrier to the owners of the goods it had undertaken to carry, whether 
that liability rested on contract or in tort, must be taken to be limitée' 
by the express stipulation contained in its individual contract of ser^ 
ice. The learned judge of the court below has found that the require- 
ment of notice before removal of the goods would be unreasonable in 
80 far as it was construed to mean before removal of goods from the 
ship, but that, in as much as notice of claim was required by the con- 
tract under which the goods were carried, a notice within a reason- 
able time after the removal of the goods from the ship or their deliv- 
ery to the consignée should still be exacted. Undoubtedly, notice of 
claim of damage, without regard to the précise time when made, is of 
the essence of the stipulation, and, if it divisible from the stipulation 
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that it should be made before removal from the ship, if that be the 
true construction thereof, and as in fact no notice of such claim was 
given until between three and four months after the delivery of the 
goods, and after three or more intervening voyages of the ship had 
been made, the court was right in deciding that such a notice was not 
within the reasonable time that the law would require. We do not 
thinls:, however, that such a construction of the stipulation in ques- 
tion is demanded by the language in which it is expressed. The 
words are that the shipowner is not liable for any claim, "notice of 
which is not given before the removal of the goods." The "removal of 
the goods" hère mentioned does not, we think, necessarily mean, or, 
under a reasonable construction of the clause, properly mean, the re- 
moval from the ship, but removal from the place of deposit of the 
goods upon the dock or wharf when freed from the ship's tackle. Ee- 
moval thence would be removal out of the view of, and possibility of 
inspection by, the ofiicers of the ship, and might reasonably qualify 
the ship's liability, if so stipulated; whereas to require notice before 
removal from the ship itself wonld be to impose upon the consignée a 
condition almost, if not quite, impossible of performance. Where two 
constructions of a contract are equally consonant with its language, 
the one reasonable and the other unreasonable, the law will adopt 
that construction which is reasonable and works no injustice to either 
party. 

The expression of thèse views renders unnecessary the considéra- 
tion by this court of the questions of fact raised by the libelant as to 
whether the skins were wet or not, and, if wet, whether they became 
so by natural process of sweating, or by some want or unseaworthi- 
ness in the vessel, or négligence of those in charge of her; and it only 
remains to say that the decree of the court below is aflQrmed. 



FOREEST V. VANDBRBILT. 

(Circuit Court of Appeals, Thlrd Circuit. Mareh 11, 1901.) 

No. 18. 

1. Shipping— Sale of Yacht— Appubtenancbs—Launch Tknder. 

A naptha launch used by the owner as a tender, In connection wlth a 
30-foot yacht owned by him, but which could not be earried on the yacht, 
did not aecompany It on Its trips, and was not a part of the usnal equip- 
ment of such yachts, did not by such use, merely as a matter of con- 
venience, become an appurtenanee of the yacht, which passed by a sale 
of the latter, 

3. Agency— ScoPE OF Agbnt's Atjthoritt — TJnauthobizbd Sale of Vessel. 
Agents who are authorized by the owner to sell a yacht are not thereby 
given any authority, either actual or apparent, to sell a naptha launch, 
sometimes used as a tender to the yacht, but which was not legally an 
appurtenanee thereto, but a separate vessel, and, in the absence of actual 
authority, they cannot bind the owner by a sale of the launch. 

Appeal from the District Court of the United States for the East- 
ern District of Pennsylvania. 
Kobert D. Coxe, for appellant. 
J. Eodman Paul, for appellee. 



FORREST V. VANDERBILT, 735 

Before DALLAS acd GKAY, Circuit Judges, and BRADFOBD, 
District Judge. 

BRADFOBD, District Judge. This is an appeal from a decree in a 
cause of possession, civil and maritime. William K. Vanderbilt, Jr., 
the appellee, filed his libel to recover a certain naptha launch alleged 
tlien to be in the possession of Robert L. Porrest and J. G. Neafie- 
Whitaker. Forrest alone made claim to the launch and answer to the 
libel. The case was heard on exceptions to the answer. The excep- 
tions were sustained, and the court below decreed that possession of 
the launch should forthwith be delivered to the libelant by Forrest. 
The averments of the libel material to the inquiry before us are as 
follows: 

"First. That the libellant Is the true and lawful owner of the sald naptha 
launch. » * • 

Second. That possession of the sald naptha launch is now and has been 
since on or about the first day of May last past wrongfully withheld from the 
libellant by the said Robert L. Forrest on an alleged ground of title to the 
possession o£ said naptha launch. 

Third. That the said claim of title to the possession of the said naptha 
launch is entlrely invalid and insufflcient, the same being dépendent upon and 
referred to an alleged sale by the said libellant to the said Robert L. For- 
rest of the said naptha launch, whereas in fact there was no sale either In 
law or in fact of the said naptha launch to the said Robert L. Forrest as is 
hereinafter set forth. 

Fourth. That on or about the 28th day of March, 1900, the libellant, through 
his agents, Gardiner & Cox, sold to the said Robert L. Forrest the yacht 'Oar- 
mita,' then being at Newport, Rhode Island, in the custody of the Newport 
Ship Yard, for the sum of four thousand dollars ($4,000), subject to her being 
Sound and in good condition. » • • The said naptha launch • • • in 
no way belonged to, was appurtenant to, nor was a tender to the yacht 'Car- 
mita,' but on the contrary the said naptha launch was far too large to be 
used with and hoisted aboard the yacht 'Carmita,' and no arrangements were 
or could be provided upon said yacht for the hoisting aboard of the said 
naptha launch. 

Fifth. That the said libellant had authorized and instructed the said agents 
Gardiner & Cox to sell the said yacht 'Carmita' but had in no respect author- 
ized or instructed them to sell the naptha launch, and they had in fact no 
authority whatsoever from the libellant to sell said launch, nor was any men- 
tion made of said launch in the contract of sale whereby the said Robert L. 
Forrest purchased the yacht 'Carmita' from libellant through his said agents. 
The said contract of sale is contained in two letters marked 'A' and 'B,' true 
copies of which are appended hereto and asked to be taken as a part hereof. 

Sixth. That on or about the seventh day of April, 1900, the said Robert L. 
Forrest having inspected the yacht 'Carmita,' and having found her sound and 
in good condition, paid to the said Gardiner & Cox as agents for said libellant 
the purchase price thereof, being four thousand dollars (.Ç4,000), and himself 
dictated the receipt for said purchase price, a true copy of which is hereto ap- 
pended marked 'G,' and asked to be taken as part hereof, wherein in enumer- 
ating the various Items of the equipment of the said yacht 'Carmita,' was In- 
cluded the word 'launch'; and said receipt without the authority, knoAvledge 
or consent of the libellant who had authorized his said agents to sell the 
yacht 'Carmita' only was improvidently signed by them without noticing that 
the Word 'launch' was contained therein, and said receipt was delivered to 
the said Robert L. Forrest. 

Seventh. That thereupon the said Robert L. Forrest upon présentation of 
the said receipt at the said Newport Ship Yard received and took away not 
only the yacht 'Carmita' but also the said naptha launch, which was delivered 
to him without authority from the libellant or anyone on his behalf and 
against the express instructions of libellant's agents. That said Robert L. 
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Forrest was Informed by Gardiner & Cox and by the Newport Ship Yard'â 
président and employées before taking the launch that William K. Vander- 
bllt, Jr., as soon as advised o£ the matter repudiated the sale of the launch 
and denled any authorlty on the part of Gardiner & Cox to sell same or order 
its dellvery. 

Eighth. That thereupon the libellant having discovered that said naptha 
launch had been delivered to the said Robert L. Forrest wlthout the knowl- 
edge and consent of libellant, made duo demand upon the said Robert L. For- 
rest that he dellver to him possession of the said naptha launch, which the 
said Robert L. Forrest bas omltted and ref used to do." 

The two letters mentioned in paragraph. 5 of the libel and the re- 
ceipt mentioned in paragraph 6 thereof are as follows: 

"A. 

March 28, 1900. 
To J. G. Neafle-Whitaker, Esq., Philadelphia— Denr Sir: We beg to advise 
you that Mr. W. K. Vanderbilt, Jr., bas accepted your offer for your friend of 
$4,000 for the 'Carmita,' subject to her being sound and in good condition. 
We also enclose you copy of letter sent to Mr. Vanderbilt. Mr. Evans is 
better, etc., etc. Gardiner & Cox. 

B. 

Messrs. Gardiner & Cox, 1 Broadway, New York Clty-Gentlemen: Through 
the courtesy of Mr. J. G. Neafle-Whitaker, T understand that my offer of 
$4,000 for 'Carmita' subject to my inspection belng satlsfactory, bas been 
accepted. Owlng to press of business, I wlU be unable to get away from 
hère until after the mlddle of the comlng week, when I wlll be In New York 
and go from there, with my skipper, to Newport to see the boa t. I trust that 
we ean bave the transaction entirely settled wlthout any great delay. Mr. 
Whitaker bas kindly given me copy of your letter to Mr. Vanderbilt. I trust 
that you wlll be able to furnish a complète Inventory of everything belonglng 
to 'Carmita,' and awaitlng your favor I remain, 

Very truly yours, 

R. L. F. Robert L. Forrest 

C. 

New York, Aprll 7, 1900. 
ReceiTed of Robert L. Forrest four thousand ($4,000) in fuU payment for 
yacht 'Carmita,' Including her boats, launeh-tender, spars, salis and complète 
Interior and deck flttings to put her in fnll commission, said boat and appurte- 
nances above mentioned to be delivered at once to you. 

W. K. Vanderbilt, Jr., 
By Gardiner & Cox, Yacht Agents." 

The averments of the answer so far as material to the décision 
of this appeal are as follows: 

"First. This clalmant and respondent dénies that the libellant is the true 
and lawful owner of the said naptha launch. • • * 

Second. This clalmant dénies that possession of the said naptha launch bas 
been wrongfully withbeld from the libellant by the clalmant, Robert L. For- 
rest, since on or about the flrst day of May, 1000. 

Thlrd. It is true as averred In the thlrd paragraph of the libel in this 
cause, that this clalmant, tbe said Robert L. Forrest, claims tltle to the said 
naptha launch; but it is not true, as averred In the said libel, that the said 
Robert L. Forrest's claim of tltle is entirely invalid and insufficient. Nor is 
it true, as averred in the said libel, that there was no sale, either in law 
or in fact, of the said naptha launch to the said Robert L. Forrest. As is 
herelnafter set forth, this clalmant's title to the said naptha launch is derlved 
from an unimpeachable sale thereof by the accredited agents of the libellant 
and Is complète. 
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Fonrth. The averment In the fourth paragraph of the sald llbel as to thg 
sale of the yacht 'Carmita' by the libellant tbrough hls agents, Gardiner & 
Cox, Is incorrect and misleadlng, and Is untrue 8o far as It fails to descrlbe 
the real nature of the transaction between said agents and thls claimant. 
The true character of the said transaction, covering a sale of the said yacht 
with the said naptha launch, is hereinafter fuliy set forth. • * ♦ It is 
true that the said naptha launch was llkewise at Newport, but thls claimant 
dénies the averment that the said naptha launch In no way belonged to, nor 
was appurtenant, nor was a tender tp the yacht 'Carmita.' » • ♦ In point 
of fact, the said yacht 'Carmita' was designed, constructed and bas been 
used as a racing yacht, and with such object in view, wben in racing trlm, 
there is no adéquate provision but for one, or at the most two, Hglit lioïits in 
compliance, merely with the requirements of the law. While It is, undoubt- 
edly, true that a naptha launch of the slze of the naptha launch libelled in 
thiei proceeding could not be hoisted on the deck of the yacht 'Carmita,' It is 
Btill the fact that it Is the «ustom for such yacht to hâve such a naptha 
launch as a tender in its service. So that the difflculty or impossibility of 
hoisting the said naptha launch on board is not a circumstance that could 
enter Into the considération of the question whether the said naptha launch 
would be an appurtenance of the said yacht 'Carmita' ; Whlch question, how- 
ever, could only be considered in the absence of the wrltten contract between 
tlie libellant's agents and tlie claimant, and hereinafter fully set forth, spe- 
cilicaHy conveying the said naptha launch to thls claimant 

Pifth. The averment In the fifth paragraph of the said llbel that Gardiner 
& Cox were agents to sell the said yacht 'Carmita' thls claimant admlts to be 
true; Sttbsequent allégations In said fifth paragraph to the effect that 'libel- 
lant had in no respect authorized or instructed bis agents to sell the naptha 
launch and they had in fact no authority whatsoever from the libellant to 
sell said launch,' thls claimant respectfully submits that he is advised the 
same are irrelevant, immaterial and incompétent, in the absence of any aver- 
ment by the libellant that this claimant had previous to the said sale notice 
of any want of authority on the part of the said agents, Gardiner & Cox, to 
sell the said naptha launch. Thls claimant expressly dénies that there was 
no mention of the said launch In the contract of sale whereby the said Rob- 
ert L. Forrest purchased the yacht 'Carmita' from libellant through bis 
agents; and he further dénies that the said contract of sale Is contained in 
two letters marked 'A' and 'B,' copies of which are made part of the said 
libel. The real contract of sale is einbodled in three writings marked 'A,' 
'B' and 'C,' copies of whieh are made a part of the said llbel. In the paper 
marked 'C,' signed by Gardiner & Cox, agents of the libellant, the 'launch ten- 
der' expressly designated, as admitted distinctly in the stxth paragraph of the 
llbel in this cause, is the 'naptha launch' libelled in thls proceeding. 

Sixth. The averments of the slxth paragr.Tph of the said libel are only par- 
tially true, so far as they set up the consummatlon of the negotlatlons on 
Aprll 7, 1900, between this claimant and the agents of libellant; but they fall 
to set forth the fact that thé dictation of the said paper 'C ealled by the libel- 
lant a 'receipt,' was donc by thls claimant at the express request of the said 
agents, Gardiner & Cox, in the ofiice of the said agents, No. 1 Broadway, In 
the City of New York. The said 'receipt' was typewritten by an employée 
of the said Gardiner & Cox, agents of the libellant, and thereupon submitted 
by such employée to Mr. Cox, of the said flrm, who, after carefully examining 
the same, directed the addition of the afflx 'Jr.' to Mr. Vanderbilt's (the libel- 
lant) name; and the said Cox thereupon signed the said paper In the flrm 
name of Gardiner & Cox, as agents of William K. Vanderbilt, Jr., as appears 
by the copy thereof marked 'C and made a part of the libel; and the aver- 
ment of the said sixth paragraph of the said libel, that the said 'receipt' was 
Improvldeutlj^ signed by the said agents wlthout hoticing the word 'launch' 
was contained therein, this claimant avers Is wholly untrue. As to this aver- 
ment and the concluding averment of the said sixth paragraph of the llbel, 
to the effect that the said 'receipt' was signed wlthout the authority, knowl- 
«dge or consent of libellant, this claimant respectfully submits that he is 
Bdvlsed that they are immaterial, inele vaut and incompétent, there being no 
107 F.— 47 
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allégation that notice of aniy sucb want of autborlty was had by thls clalmant 
previous to the salç of the Bald naptha launch. 

Seventh. It Is true, as averred In the seventh paragraph of the sald Ubel, 
that the sald Kobert L. Forrest upon présentation of the sald 'receipt,* at the 
Newport Shlp Yard, recelved and took away the yacht 'Carmlta' and the 
said naptha launch. Thls clalmant further avers that thls was In the exer- 
cise of hls légal rlght to the ownershlp of the sald yacht and launch In accord- 
ance with the stipulations and effect of the contract between thîs clalmant 
and the libellant through hls agents as expressed In the sald paper writiug 
or 'receipt' of Aprll 7, 190O. Thls clalmant emphatlcally dénies that the said 
naptha launch was dellvered to hlm wlthout authority from the libellant or 
anyone In hls behalf ; and he respectfuUy submlts the cireumstances aiready 
set forth whlch preceded and attended the exécution of the paper wrlting or 
'receipt' of April 7, 1900, marked 'C,' as well as the facts hereinafîer set 
forth, in support of thls dental. This clalmant further dénies that he was 
Inf ormed by Gardiner & Cox, or by anyone before talilng the launch, that 
the libellant repudiated the sale of the launch. Only after hls assumption 
of hls ownershlp of the sald yacht and naptha launch, and their removal to 
the City of Philadelphia by thls claimant, the said Gardiner & Cox. agents, 
Informed this clalmant In wrlting that they had exceeded their authority in 
includlng the 'launch-tender,' or naptha launch, In the said sale. But this 
claimant respectfuUy submits that he is advlsed that in the absence of an 
averment that this claimant was prevlously Informed of the exact extent of 
authority possessed by the said agents in the premises, an allégation of 
want of authority on their part to Include such naptha launch Is immateriai. 
Irrelevant and incompétent; and thls clalmant respectfuUy excepts to this 
and similar avcrments In the sald Ubel contalned touching such want of au- 
thority. 

Eighth. This claimant admlts that demand has been made upon him to 
surrender possession of the sald naptha launch, and that he has refused 
60 to do; but the claimant respectfuUy submlts that he Is advised that the 
averment that the naptha launch was dellvered to him without linowledge 
and consent of the libellant Is immateriai, irrelevant and incompétent, in the 
absence of an averment that the claimant had notice and bnowledge previous 
to the sale of the alleged want of authority on the part of the libellant's 
agents to malie the sale of the sald naptha launch. 

• •••*••••• 

Eleventh. In addition to the facts set forth in the foregolng paragraphs of 
the claimant's answer in this cause, he further allèges as foUoWs: The said 
Gardiner & Cox are, and hâve been for a long time, engaged in the business 
of selUng yachts and other vessel property on commission for the respective 
owners thereof, and are known accordlng to the printed title on their letter- 
heads and business papers as Naval Architects, Engineers and Yacht Brokers. 
As admitted by the sald libellant they were his agents for the sale of the 
yacht 'Carmlta'; and ail of the claimant's dealings and negotiations with 
said Gardiner & Cox were upon the justifiable assumption that every act 
within the scope of their authority as such agents would completely and ir- 
revocably bind their principal, the sald libellant After agreeing with the 
said Gardiner & Cox, the UbeUant's agents in the City of New York, to pur- 
chase the yacht 'Carmita,' 'suhject to my Inspection being satisfactory,' and 
upon the fm-ther expressed conditions that 'you' (the said agents) *will be 
able to furnish a complète inventory of everythlng' belonging to 'Carmita,' as 
Is set forth in claimant's letter marked 'B' attached to the Ubel; this claim- 
ant on April 5, 190O, proceeded to Newport, Rhode Island, to inspect the said 
yacht and appurtenances. While there, thls claimant learned from various 
creditable persons that the said naptha launch or 'launch-tender,' as it was 
more generally known, had been employed as a tender to the said yacht 'Car- 
mlta,* and was generally known and designated as the ' "Oarmita's" launch- 
tender,' and was also considered In the waters of Newport and the vicinity 
as an Indispensable appurtenance to the yacht The yacht 'Carmita' has a 
draught of eleven feet four inches, making it impossible in nearly every 
Instance for the vessel to efCect any anchorage that Is not a comparatlvely 
great distance from shore; and the said naptha launch is, consequently, an 
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aljsolute necesslty to the said yacht Wlthout sald naptha launch the yacht 
ItseU would be deprived of much ot Its utillty and servlceabillty, Its saleabil- 
Ity Impalred and Its value correspondlngly dimlnlshed. Wherefore thls claim- 
ant after hls promlsed Inspection by hlm of said yacht, and aa previously Intl- 
mated by hlm, after an examlnation by hlm of 'everything belonglng to the 
"Oarmita" ' upon deflnltely ascertainlng that the said naptha launch was 
a natural and Indispensable appnrtenance of the 'Carmlta,' this clalmant 
returned to the City of New York, and proceedlng to the office of Gardiner & 
Cox, the Ubellant's sald agents, consummated tjie negotlations between them 
and himself, as already herelnbefore set forth, by dictating, at the express 
request of the sald Gardiner & Cox, as accredlted agents of the libellant, on 
April 7, 1900, the paper *0' attached to the sald llbel; and whlch Is the incon- 
trovertlble évidence of the contract between libellant and thls clalmant." 

The grounds of exception of the libelant to the answer are as fol- 
lows: 

"First Because the respondent does not aver that the flrm of Gardiner & 
Cox, In sald answer mentloned, had authority to sell the sald naptha launch. 

Second. Because the respondent does not deny that the sald Gardiner & Cox 
exceeded their authority In selling the said naptha launch. 

Thlrd. Because the respondent does not aver any usage or custom by whlch 
naptha launches pass as tenders or appurtenances upon sale of a yacht 

Fourth. Because the respondent admits that the contract of sale for the 
yacht 'Carmlta' was completed before he even knew of the existence of the 
sald naptha launch. 

Fifth. Because the only averments of the sald answer to show that the gaid 
naptha launch was In law and In fact an appurtenance of the sald yacht 'Car- 
mita' are the statements of 'various creditable persons' at Newport not averred 
or shown to hâve any authority to speak upon the subject or to hâve any 
knowledge. 

Slxth. Because the respondent avers that the said launch Is a necesslty to 
Bald yacht because the latter was obliged to anchor at Bome distance from 
the shore, although It Is admltted that the sald yacht Is provided wlth row 
boats. 

Seventh. Because the sald respondent has not well and suflBciently answered 
the various articles of the llbel, and has entirely evaded the same and neg- 
lected to give any légal or sufflcient answer thereto." 

The answer does not deny that the libelant prior to and nntil the 
sale of the yacht Oarmita to Forrest was the owner of the naptha 
launch. In fact Forrest lays claim to the launch under Vanderbilt. 
The answer avers that "this claimant's title to the said naptha launch 
is derived from an unimpeachable sale thereof by the accredited 
agents of the libelant and is complète." The substantial questions 
raised by the assignments of error are two: (1) whether the launch 
was an appurtenance of the yacht and, as such, passed in ownership 
to Forrest upon the sale to Mm of the yacht; and (2) whether, if the 
launch cannot be treated as such appurtenance, title to it was ac- 
quired by Forrest under the express terms of the written instrument 
or receipt of April 7, 1900. The libel admits that Gardiner & Cox 
were agents of the libelant for the sale of the yacht and that it was 
Bold by the libelant through those agents to Forrest. The authority 
to sell, if not in terms extending to appurtenances, by implication in- 
cluded appurtenances as well as the yacht itself. But, without at- 
tempting to deflne the essential nature of an appurtenance of a ves- 
sel, we are clearly of opinion that the launch was not an appurtenance 
of the yacht. It was not and could not be carried by the yacht and 
did not accompany it on its trips or voyages. It did not constitute 
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part of tlie yacht's outfit, nor was its use in connection with the yacht, 
though doubtless convenient and désirable, in any légal sensé neces- 
sary to the attainment of the objects for which the latter was em- 
ployed. The libel avers that the launch "in no way belonged to, was 
appurtenant to, nor was a tender to the yacht." The answer, it is 
true. expressly dénies this averment and allèges that "it is the cus- 
tom for such a yacht to hâve such a naptha launch as a tender in its 
service"; that "this claimant learned from various creditable persons 
that the said naptha launch * * * had been employed as a ten- 
der to the said yacht 'Carmita,' and was generally known and desig- 
nated as the ' "Carmita's" launch-tender' ; and was also considered in 
the waters of Newport and the vicinity as an indispensable appurte- 
nance to the yacht"; that owing to the fact that by reason of its 
draught the yacht is unable to anchor near shore the launch is "an 
absolute necessity to the said yacht"; and that the claimant "upon 
definitely ascertaining that the said naptha launch was a natural aud 
indispensable appurtenance of the 'Carmita' • • » consummat- 
ed the negotiations," &c. Thèse allégations fall far short of a sub- 
stantive affirmative averment of the existence of a particular custom 
or usage, with référence to which the sale was eflfected, recognizing 
the launch as an appurtenance of the yacht. Nor does the answer 
suffîciently meet the averment of the libel that the launch was not 
such appurtenance. While it contains a categorical déniai of this 
averment, it nevertheless admits facts which compel us to hold, as 
matter of law, that the launch was not an appurtenance of the yacht 
and that title to it did not pass to Forrest as incident to the sale to 
him of the latter vessel. We are thus brought to the question wheth- 
er Forrest acquired title to the launch under the written instrument 
or receipt of April 7, 1900. The letter of March 28, 1900, of Gardiner 
& Cox to Neafle-Whitaker stated that "Mr. W. K. Vanderbilt, Jr., has 
accepted your offer for your friend of .|4,000 for the 'Carmita,' sxibject 
to her bemg sound and in good condition." Forrest in bis reply to 
thé above mentioned letter said: "I understand that my olïer of |4, 
000 for 'Carmita,' subject to my inspection being satisfactory, has 
been accepted. Owing to press of business, I will be unable to get 
away from hère until after the middle of the coming Wèeli, when I will 
be in New York and go from there, with my skipper, to Newport to 
see the boat. I trust that We can hâve the transaction entirely set- 
tled without any great delay. * * * I trust that you will be able 
to f urnish a complète inventory of everything to 'Carmita,' " &c. It 
appears from the answer that it was only after this correspondence 
that Forrest flrst learned that the lauhcli "had been employed as a 
tender to the said yacht 'Carmita.' " Having ascertained this fact he 
went to the office of Gardiner & Cox and "consummated the negotia- 
tions between thèm and himself, as already hereinbefore set f orth, by 
dictating, at the express request of the said Gardiner & Cox, as ac- 
credited agents of thë'libelant, on April 7, 1900, the paper 'C at- 
tached to thé said libel." This paper is the receipt for 14,000 from 
Forrest "in full paymeht for the yacht 'Carmita,' inclnding her boats, 
launch-tender, spars, sails and complète interior and deck flttings to 
put her in fuir commission." Thé "launch-tender" mentioned in the 
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receipt is the naptha launch in suit. The libel avers that, while the 
libelant had authorized and instructed Gardiner & Cox to sell the 
jacht, he "had in no respect authorized or instructed them to sell the 
uaptha launch, and they had in fact no authority whatsoever from 
the libelant to sell said launch." The answer contains no déniai of 
this averment. Its truth is practically admitted by the claimant who 
States that it is "irrelevant, immaterial and incompétent, in the ab- 
sence of any averment by the libelant that this claimant had previous 
to the said sale notice of any want of authority on the part of the said 
agents, Gardiner & Cox, to sell the said naptha launch." The libel 
further avers with référence to the receipt of April 7, lUOO, that "said 
receipt without the authority, knowledge or consent of libellant who 
had authorized his said agents to sell the yacht 'Carmita' only, was 
improvidently signed by them without noticing that the word 'launch' 
was contained therein." The claimant dénies that the paper was im- 
providently signed by Gardiner & Cox without noticing the présence 
of the word "launch," but practically admits the truth of the alléga- 
tion of the want of authority on their part, saying that "as to this 
averment and the concluding averment * * * to the eflfect that 
the said 'receipt' was signed without the authority, knowledge or con- 
sent of libelant, this claimant respectfully submits that he is advised 
that they are immaterial, irrelevant and incompétent, there being no 
allégation that notice of any such want of authority was had by this 
claimant previous to the sale of the said naptha launch." It is not 
disputed in the answer that Gardiner & Cox had not in fact been au- 
thorized by the libelant to sell the launch, and that the receipt was 
signed by them without authority from him. They were agents pos- 
sessing only a spécial and limited authority to sell. Authority to sell 
oue vessel cannot of itself opéra te as authority to sell another; and 
the pleadings do not show that the libelant in any manner held Gar- 
diner & Cox out to the public or to Forrest as having authority to 
sell the launch. Neither their actual authority nor their undertak- 
ing to sell the yacht could clothe them with apparent authority to sell 
the former vessel. Such apparent authority could not arise from the 
wrongful or unauthorized act itself. Nor do the pleadings disclose 
ratification, acquiescence, lâches, bad faith or any other conduct on 
the part of the libelant of such character as to preclude him from dis- 
puting the existence of authority on the part of Gardiner & Cox to 
sell the launch. The contention of the claimant involves the propo- 
sition that because they had been authorized by the libelant to sell 
the yacht the law clothed them with power to bind him by undertak- 
ing to sell on his account, and without his authority, the launch to a 
third person having no notice of such lack of authority. But this 
position clearly is untenable. Whatever claim Forrest may hâve 
against Gardiner & Cox, he acquired through them no title to the 
launch or right to its possession. It is unnecessary to consider in 
détail the assignments of error, The decree of the court below is af- 
firmed. 
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LEO V, McCOLLUM et al. 
Plstrlct Court, E. D. New York. April 16, 1901.) 

1. Obstiitjctions AT DocK — Injurt to Vessbl — Fault of Master. 

Recovery cannot be had for injury to a beat by its grounding on an 
obstruction at a dock, on the going down of the tlde, where tlie master, 
though notified that there was an obstruction, and dlrected to breast the 
beat off from the dock, for whlch purpose a breasting plank had been 
fastened to the dock, falled to do so. 

2. Samk — Evidence. 

It cannot be inferred that a boat at a dock would hâve tipped over 
when grounding at the going eut of the tide, even if the master had 
breasted It off three feet from the dock, as directed, though the obstruc- 
tion on which it struck extended more than three feet from the dock, 
other vessels of greater draft havlng customarily discharged there with- 
out Injury. 

Hyland & Zabriskie, for libelant. 
James J. Macklin, for respondents. 

THOMAS, District Judge. The libelant's canal boat, laden with 
334 tons of soft coal, reached Newtown creek, and made f ast to the 
respondents' wharf for the purposes of discharge, with the assist- 
ance of the agents of the servants of the respondents. The tide 
was at the time rising, furnisiiing sufQcient water for a safe berth. 
About 2 o'clock in the moming of the f ollowing day, upon the going 
ont of the tide, the boat grounded upon certain obstructions extend- 
ing out to and under the bow and stem of the vessel, whereby she 
listed so as to permit the water to come over her deck; and for the 
injury received upon her fllling and sinking from such cause this 
libel was flied. It appears by a prépondérance of évidence that the 
master of the canal boat was notifled that there was a projection, 
and he was directed to breast his boat off from the dock some three 
feet from the face thereof. The respondents had been painstaking 
to remove this obstruction, but had been unable to effect its entire 
removal. They had fastened a breasting plank to the dock, so that 
the outer end could be placed against the vessel for the purpose of 
holding it away from the dock, and such breasting plank, if used, 
would bave held the vessel the distance of at least three feet from 
the dock. The master neither used this plank nor did he breast his 
boat off, but left it close alongside, and went to sleep till the water 
came into his boat, and then there was not time for securing her 
against the accident which happened. The weight of évidence shows 
that he was notifled; that he did not employ the means of safety 
furnished, or any means, to protect his vessel; and he was culpable 
in that regard. But it is urged that the évidence shows that the 
obstruction extended further than three feet forward and aft of the 
canal boat, and that, if he had availed himself of the information 
given him, his vessel would hâve taken bottom, and the injury would 
hâve resulted. That is a spéculation, unsupported by the facts. 
The évidence shows that vessels of much greater draft are custom- 
arily discharged at such dock without injury, and the inference is 
that the same good fortune would hâve attended this vessel had 
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the master donc his duty in the particulars above suggested. The 
considérations against the libelant preponderate, and the libel must 
be dismissed, with costs. 



THE (ROANOKB. 
(Circuit Court of Appeals, Second Circuit February 7, 1901.) 

No. 86. 

Mabitimb Liens — Rbpaiks— Contkact with Supposed Ownbrs. 

One making repairs on a vessel in a foreign port upon the order of a 
supposed résident corporation, which claimed to be the owner, but was 
in fact a charterer without authority nnder its charter to incumber the 
vessel, cannot claim a lien for such repairs unless there is affirmative évi- 
dence showing that the crédit of the ship was pledged; and, where no 
formai eontraet was made, his bare statement that the worli was donc on 
the crédit of the ship Is not, alone, sufflcient to establish such pledge. 

Appeal from the District Court of the United States for the East- 
ern District of New York. 

This cause comes hère upon appeal from a decree of the district court, 
Eastern district of New York, dlsmissing a libel, with costs. 101 Fed. 298. 
The libel was flled to recover for repairs to the hull of the steamship Roanoke. 
The facts In the case are similar to those in The George Farwell (recently 
decided by this court) 43 0. C. A. S73, 103 Fed. 882. The steamship was 
owned by a résident of Indiana, had been chartered and delivered to the Man- 
hattan Steamship Company under a charter party which reqnired the char- 
terer to make ail repairs, altérations, and additions at Its own expense, and 
to keep the boat free and clear of ail liens, Incumbrances, and debts. The 
Manhattan Steamship Company was a corporation organized under the 
laws of the state of New Jersey, but doing business In New York City, 
of which city the libelant Is a résident 

Peter S. Carter, for appellant. 
Harrington Putnam, for appellee. 

Before LACOMBE and SHIPMAN, Circuit Judges. 

PEK CURIAM. It was held in The Farwell that "where supplies 
and repairs are ordered in a foreign port, not by the master, but by 
the owner, there must be some affirmative évidence to show that the 
crédit of the ship was pledged as securitv for payment." See, also, 
The Stroma, 3 C. C. A. 530, 53 Fed. 281; The Valencia, 165 U. S. 264, 
271, 17 Sup. et. 323, 41 L, Ed. 710. We concur with the district judge 
in the conclusion that such affirmative évidence is laciiing in this 
case. The libelant testifled that he undertook to make the repairs in 
conséquence of a conversation with the gênerai manager of the Man- 
hattan Steamship Company at his office in New York, supposing at 
the time that the company was a New York corporation and was the 
owner of the Eoanoke. The whole of that conversation, as detailed by 
libelant, consisted in a statement by the gênerai manager that "he had 
purchased thèse ships on the Lakes, — three of them, I think, three 
or four, — ^he and Mr. Hilman, and that the Eoanoke had been ashore 
and wanted some repairs." No formai eontraet was entered into for 
making the repairs. The ship arrived at libelant's place a week later, 
and the repairs were made by day's work. There is in ail this no 
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"évidence to show that the crédit of the ship was pledged as securîty 
for payment," and the bare statement of the libelant, in answer to a 
spécifie question, that he did this work on the crédit of the ship, will 
net supply the deflciency, where there is no fact or circumstance tend- 
ing to show such pledge. 

Objections to the introduction of certain letters and telegrams hâve 
been argued, but, in view of the conclusion above indicated, it is un- 
necessary to discuss them. The decree of the district court is af- 
firmed, with costs. 



THB NEWPORT et aL 

(District Court, D. Connecticut March 30, 1901.) 

No. I,3i8. 

L MARirniK Liens— Supplies and Rkpairs Fuknished to Ownkr— Implibb 

ÂOREBMBNT FOR LiEN. 

Under the rule that, where repalrs are ordered In a forelgn port by 
the owner, there must be some affirmative évidence to show that the 
crédit et the ship was pledged as securîty for payment, to entitle the 
repairer to a lien, it Is net essential that such évidence should show an 
agreement for a lien in express words, but facts and elrcumstances which 
Justify the inferenee that there was a eommon understanding that the 
ship vrould be bound establish an Implled agreement for a lien, and are 
sufflcient 
8. Bamb— Known Insolvenct of Owneb. 

In determinlng whether there vras an implled agreement for a lien for 
repalrs made or supplies furnished on the order of the owner, the known 
Insolvency of the owner Is a fact entitled to great welght. 
8. Bams — Sufficienct of Evidence. 

Repairs and supplies were furnished by the several libelants for a 
dredge, and scows used in connection therewith. The ownership of the 
vessels was doubtful. They were unregistered, and bore no indiela of 
their home port. The parties In possession, and at whose Instance the 
repalrs were made and the supplies furnished, had been known for years 
to be Irresponsible, and were without other crédit than could be obtained 
on the vessels. It further appeared that libelants relied upon the crédit 
of the boats, and that the parties with whom they contracted so under- 
stood, and both at the tlme and subsequently recognized thelr rlght to 
liens, and advlsed thelr enforcement after the vessels had been llbeled 
by others. Held, that such évidence was sufflcient to establish a eommon 
understanding that the crédit of the vessels was pledged, and to sustaln 
the clalms of libelants to liens, although there was no agreement there- 
for In express words. 

In Admiralty. Suits to establish maritime liens. On exceptions 
to report of commissioner. 

Alexander & Ash, Brandegee, Koyes & Brandegee, Cowen, Wing, 
Putnam & Burlingham, Seymour & Knapp, Geo. Ourtis Morgan, Ar- 
thur B. Calkins, James D. Dewell, Jr., H. A. HuU, and W. F. M. 
Eogers, for libelants. 

Avery F. Cushman, for two libelants and for claimants. 

TOWNSEOT), District Judge. Exceptions to report of commission- 
er upon inquiry under rule 24 as to the amount and precedence of liens 
upon avails of sale. One Morris S. Brainard, a contracter carrying 
on business in the name of Brainard Bros., was doing dredging 
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worÊ in New London Harbor under a contract with the Uoited 
States govemment, employing in said work the dredge and scows in- 
volved herein. There is considérable uncertainty as to their owner- 
ship. Brainard was in possession as owner or charterer. It is agreed 
that he was not a résident of the state where the repairs were made 
for whieh the liens are claimed; that the dredge and scows were ail 
engaged in one indivisible contract, to be performed by the fleet as 
a whole; that ail were under the control of one captain; that there 
was no name of home port, or other indicia of ownership, on either 
the dredge or scows; and that they were without record or docu- 
mentary title. It is fnrther shown that Brainard had been irrespon- 
sible since 1892; that he had nothing on which to procure crédit, ex- 
cept thèse boats; and that after they were libeled he went to the 
varîous material men and others claiming liens, and told them that 
the fleet had been libeled, and advised them to enforce their liens. 
The varions libelants swore that they trusted to the crédit of the 
dredge and scows, and, with one exception, that they supposed that 
the charges were made against them and the owners. The claims 
amounted to between flfteen and sixteen thousand dollars, and the 
dredge and scows were sold under order of court. The avails of the 
sale were between nine and ten thousand dollars, The commissioner 
has reported upon some 30 claims, allowing some and disallowing 
others. 

The exceptions to the allowances of liens and contention in sup- 
port of claimed liens which were disallowed are chiefly argued on be- 
half of one Joseph Laughiin, and of said Joseph Laughlin and Robert 
Eogers, trading under the name of the Automatic Supply Company, 
libelants of the dredge for alleged advances to Brainard and for the 
use of the scows, and on behalf of the owners of the tug Volunteer, 
libelants for towage. The libelants Laughlin and the Automatic Sup- 
ply Company claim as follows: 

"Joseph Laughlin was for about two years prier to their sale by the 
marshal the sole owner of the scows above mentioned, having purchased them 
of Morris Brainard, the sole surviving member of the flrm of Brainard Bros., 
whieh was nndonbtedly the owner at the time of the sale. As évidence of 
tliis is the testimony, uneontradicted, of Laughlin and Brainard. There is in 
évidence, also, a duly-acknowledged bill of sale, dated and acknowledged about 
two years prior to the marshal's sale. This bill of sale has not been as- 
saileâ, and the only attack made upon it Is an argument that, as to one of the 
so-ealled duebills (which had' nothing to do with the sale of the scows), 
Laughlin testiûed falsely." 

As to thèse claims the commissioner finds as follows: 

"The évidence in support of the claims of Joseph Laughlin and of Joseph 
Laughlin and Robert Rogers, trading under the name of the Automatic Sup- 
ply Company, was so contradictory and improbable as not to be worthy of 
any credence, and the claims should be disallowed. The évidence does not 
show bona fide valid transfer of the scows to Laughlin, or any advancement 
or supplies furnished the dredge or scows, except on the évidence of Joseph 
Laughlin, to which the commissioner, owing to the disclosures appearing in 
the testimony, did not feel justified to give the' least belief." 

The claim of Grafton Milliken, owner of the Volunteer, was for 
$750 for towing, and was disallowed by the commissioner, and said 
dlsallowance is afflrmed for reasons to be stated hereafter. 
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Thus it -will be seen that ail the objections to the allowance of liens 
comQ from parties claiming liens which hâve been found to be with- 
out any basïs. 

The first exception to be considered is to the allowance of lien of 
the Morgan Iron Works against the dredge Newport, amounting to 
$806.93, and against scow 9, amounting to $450.07. The évidence 
shows and the commissioner flnds that the work was done on the 
order of the captain. Brainard testifles, however, that they were 
made under his gênerai agreement; that he spoke to Mr. Morgan 
about doing ail of the work when they first went to New London; 
and it is adinitted that nothing was ever said about a lien. This 
claim, and in fact practically ail the claims, raise the question wheth- 
er a maritime lien arises in the absence of express agreement before 
the services are rendered that such lien shall attach. Inasmuch as 
it appeara that the repairs were not ordered by Brainard, but by the 
captain of the dredge Newport, and that the bill was charged to said 
dredge, the report of the commissioner allowing said claims is af- 
firmed. 

The second exception is to the allowance of the claim of Thomas 
Drummond for $163.26. The testimony is conflicting as to whether 
the repairs were made on the order of the captain or of Brainard. 
The coromissioner flnds that they were made on the order of the cap- 
tain. After the boat had been libeled, Brainard came to Drummond 
and said : "Am sorry we cannot pay your bill. You had better put 
your lien on with the rest." The report of the commissioner allow- 
ing this claim is afflrmed. 

The third exception is to the allowance of the claim of James D. 
Leary to the amount of $1,015. The report of the commissioner on 
this claim is as follows: 

"In this case the libelant gave express notice that he should claim a lien, 
and the repaîrs were ordered by the owner after such notice. Thèse repairs 
were consideraWy earlier in date than any others heretofore considered. Mor- 
ris Brainard stated after they were incurred that they were a Just claim 
against the Newport. This claim should be allowed, with interest amounting 
to Çl,019. I flnd he is entltled to a lien for said amount and interest to date." 

Hère was an express agreement for a lien. Purthermore, upon the 
view taken of the question of law raised by the commissioner and to 
be hereafter discussed, this claim should be allowed. The évidence 
shows that Leary had had previous dealings with Brainard, that he 
knew he was irresponsible, that the repairs were furnished in New 
York Harbor on the crédit of the vessel, and that, although he took 
a note, he said that he did not thereby waive his lien or take the same 
in payment. After the services were rendered, Brainard admitted 
that Leary "bas a just account against the dredge Newport for $1,015." 

The fourth exception, to the disallowance of the Newhall claim of 
lien, was not pressed, and the report thereon is afifirmed. 

The flfth exception is to the disallowance of the claim of lien of 
Grafton Milliken for $750 for towing. Irrespective of the question of 
law raised by the commissioner, this disallowance is justifled by the 
évidence. No évidence was introduced by the owner of the tug in 
support of his claim, although he was présent part of the time at the 
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hearîng. The only testimony is that of Brainard, who says he thinks 
the boat was employed about five days, at $80 a day, in July, but that 
he cannot tell positively as to the number of days she worked, The 
report of the commissioner disallowing said claim is affirmed on the 
ground that the évidence was insufflcient. 

Exceptions 6, 7, 8, 10, and 11 raise the question of maritime lien. 
The report of the commissioner as to thèse claims is as follows : 

"Tliis elaiin and the ten others next bereinafter named I find. are not enti- 
tled to participate in the avails of sale, by reason that the contracts lor serv- 
ices therein named and charged for were made with the owners of the 
dredge by the contractors for the work without any express contract of lien, 
ou the authorlty of The Saratoga (D. C.) 100 Fed. 480." 

It is agreed that, if by the word "express" in said report is to be 
understood a spécifie oral or written agreement that if the supplies 
were furnished the vessel should be liable, this statement is correct, 
in so far as it relates to the facts found by the commissioner. The 
commissioner ruled that in the absence of such express agreement 
there was no lien by the maritime law. Counsel hâve exhaustively 
discussed the cases bearing on this question. Counsel for claimante 
rely on the following dictum in The Iris, 40 C. C. A. 301, 100 Fed. 
104, namely: 'Troof is required that the minds of the parties to the 
contract met on a common understanding that such a lien should be 
created," where the contract is made by the owner. It is not neces- 
sary in the disposition of this case to question the accuraey of this 
statement. The single point presented and decided in said case was 
that an admiralty court would enforce a statutory lien for repairs in 
a home port without an express agreement for a lien. It is to be not- 
ed, however, that the cases cited in support of the foregoing propo- 
sition generally differ from those hère under considération in the fact 
that the supplies were ordered by charterers in possession of vessels 
under an agreement not to incumber them with liens. 

In The Koanoke, 107 Fed. 743, the court of appeals in this circuit 
says: 

"Per CMrlam. It was beld In The George Farwell, 43 C. C. A, 373, 103 
Fed. 882, that 'where supplies and repairs are ordered in a foreign port, not 
by the master, but by the owner, there mnst be some affirmative évidence to 
show that the crédit of the ship was pledged as securtty for payment.' See, 
also, The Stroma, 3 O. C. A. 530, 53 Fed. 281; The Valencia, 165 D. S. 264, 
271, 17 Sup. et. 323, 41 L. Ed. 710." 

Hère the following facts furnish such aflBrmative évidence: The 
ownership of the dredge. and scows was doubtful. They were mère 
strays, without name or other indicia of home port. The parties in 
possession had been known to be irresponsible for many years, and 
theref ore could obtain no crédit, except as based on the bottom of the 
fleet. That they understood there was to be a lien appears from the 
letters, conversations, and admissions of Brainard that thèse ma- 
terial men had liens, and by his advice to them to enforce the liens. 
The understanding of the material men is shown by their statements 
that they trusted the hoats, and by the absence of any évidence in 
their books to the contrary, except in the case of the Bridgeport Tow- 
ing lane, which is not suflficiently deflnite to be material, and by their 



748 107 FEDERAI, REPORTER. 

bîlls rendered against tlie vessels and retained by tlie owners. THaf 
the affirmative évidence need not be by express words sufficiently 
appears from tbe décisions above cited. Thus, in The Stroma, snpra, 
Judge Shipman, delivering the opinion of the court of appeals, says: 

"The known gênerai owner may, however, expressly pledge the crédit of his 
Vessel In a foreign port for supplies, and there often are circumstances and 
facts which show that the crédit of the yessel was pledged In fact, though not 
In words, and that such sedirlty was wlthin the common Intent of both par- 
ties." 

In The Valencia, supra, the court says: 

"We mean only to décide at this time that one furnlshlng supplies or mail- 
ing repairs on the order simply of a person or corporation acquiriug the con- 
trol and possession of a vessel under such a charter party cannot acquire a 
maritime lien if the circumstances attending the transaction put him on in- 
quiry as to the existence and terms of such charter party." 

As Judge Bradford says in The Ella (D. 0.) 84 Fed. 471: 

"The latest utteranee by the suprême court upon thls subject was In The 
Valencia. 165 U. S. 264, 271, 17 Sup. Ot. 323, 325, 41 L. Ed. 710, 713, where 
it was sald that 'in the absence of an agreement, express or Implied, for a 
lien, a contract for supplies made dlrectly with the owner In person is to be 
taiien as made on his ordinary responsibility, wlthout a view to the vessel 
as the fund from which compensation Is to be derived.' In the same case the 
court recognizes that a lien would exlst if there were elther an 'express agree- 
ment for a lien,' or 'circumstances Justifying the Inference that the supplies 
were furnished with an understanding that the vessel itself would be respon- 
sible for the debt Iccurred.' " 

So, in The George Parwell, snpra, Judge Lacombe, delivering the 
opinion of the court, disallows some of the claims because they were 
ones "where the supplies were furnished without any agreement for 
a lien, express or implied." 

The exhaustive review by Judge Bradford, in The Ella, of the causes 
bearing on this question, dispenses with the necessity of further dis- 
cussion. He says: . 

"It thus appears that 'an agreement, express or Implied, for a lien'; 'cir- 
cumstances justifying the Inference that the supplies were furnished with an 
understanding that the vessel Itself would be responsible for the debt incur- 
red'; 'circumstances satisfactorily showing that a crédit of the ship was 
within the common intention'; 'an agreement or some circumstances indicat- 
Ing a common intention to bind the ship'; 'a crédit of the ship proved to be 
within the intention of both parties'; 'circumstances and facts which show 
that the crédit of the vessel was pledged in fact, though not in words, and 
that such crédit was within the common intent of both parties'; 'acts or 
circumstances from which it can be Inferred that the Crédit of the ship was 
elther within the contemplation of both parties, or was reeognized by both'; 
'circumstances of the transaction, as shown by 'the proof, that there was a 
common understanding or intention to bind the ship' ; 'the mutual under- 
standing of the parties'; 'the facts and the probabilities, without the aid of 
technlcai presumptions' ; and a contract evidenced by 'the conduet of the par- 
ties,' — hâve severally been considered sufiEicient to support a lien. A common 
understanding for a lien Is équivalent to a common intent to bind the ship, 
for when parties deal under such an understanding the ethics of the law 
will conclusively présume a common Intent" 

It seems to be settled that the insolvency of the owner is of great 
importance in showing that supplies were furnished on the crédit of 
the vessel. In view of this fact, Judge Brown found in the Havana 
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(D. C.) 54 Ped. 202, that "any personal crédit of the owner • • * 
instead of the vessel was in the highest degree improbable." In The 
James Guy, 1 Ben. 112, Fed. Cas. No. 7,195, ailirmed in 5 Blatchf. 
•496, Fed. Cas. No. 7,196, 9 Wall. 758, 19 L. Ed. 710, which was a 
case almost exactiy like this, Judge Benedict held that siich facts 
were sufficient évidence of an agreement or understanding of a crédit 
to the yessel, and he snstained the lien. 

In View of thèse authorities, I think that, if it can be shown that it 
was the common understanding and intention of the parties that there 
should be a maritime lien for supplies or repairs, such lien may be 
sustained in the absence of an express agreement. I flnd, upon the 
practically undisputed évidence, that there was such a common 
understanding and intention herein, and therefore the claims of lien 
should be sustained. It would be most inéquitable if a pretended 
owner, acting under a secret trust, after having secured between iive 
and ten thousand dollars of necessary services, repairs, and supplies 
on a vessel, should be permitted to deprive the material men of pay- 
ment by this technical claim, which is in direct conflict with his own 
statements and conduct at the time of procuring said services and 
supplies, as well as at the time when the fleet was libeled. 

As to exception 9, to the disallowance of the claim of Rogers and 
Laughlin for |871.69 for supplies, said disallowance is afiQrmed for the 
reasons above stated by the commissioner. 

The fourteenth exception is to the disallowance of the claim of 
Morris A. Murray for f 150 for two months' services, at |75 a month. 
The finding of the commissioner thereon is as foUows: 

"The employment of Morris A. Murray as a sort of errand boy or steward 
of the boat, whose service was mostly performed on shore, and seemed to 
be that of a land assistant to the dredging crew, I do not flnd to be that of a 
seaman, or that he is entitled to a lien for his wages. That the extraordinaiy 
priée tliat Morris Brainard agreed to pay him îndicates, to my mind, some 
outside and Personal service to Brainard." 

I concur in the view that the wages were exorbitant, and that 
the services were not worth more than $35 per month. A careful 
reading of the testimony raises a doubt whether the services were 
not maritime in their character, within the décisions; but as the 
commissioner had the witnesses before him, and was cognizant of 
ail the facts and circumstances, I think his finding should be ap- 
proved. 

As to the exception tô the allowance of the claim of the Providence 
Dry Dock & Marine Railway Company: The captain then in charge 
and possession of said scows ordered the repairs, and the conclusion 
of the commissioner upon the facts found by him that the charges 
theref or are a lien on the scows is affirmed. A decree may be entered 
in accordance with this opinion. 
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THE ROY SOMERS. 

(District Court, S. D. Callfomla. December SI, 1900.) 

No. 1,153. 

Sbamen— Validitt of Shippino Articles. 

Shlpping articles are sufflciently deflnlte as to the nature, duratlon, and 
termlnatlon of the voyage, iinder the requlrements of Eev. St. § 4511, 
■where It Is described as "from the port of San Francisco to San Francisco, 
to Puget Sound; thence to San Diego, or any other port on the Pacific 
coast of the United States; thence to Puget Sound or Shoalwater Bay 
agaln, or to any other port or ports on the Pacific coast of the TJnited 
States; thence to San Francisco for final dlschaige"; and seamen sign- 
Ing the same, who leave the shlp before the terminatîon of the voyage 
stated, forfelt thelr wages. 

Suit by Seamen for Wages. 

The shipplng articles, so far as pertinent to the conclusions announced 
by the court, are as foUows: 

"U. S. Shipplng Commlssloner for the Port of San Francisco, Cal., 

"Nov. 4, 1898. 
"It l8 agreed between the master and seamen, or marinera, of the Sch. 
Roy Somers of San Francisco, Cal., of v^hich L. Solland Is at présent master, 
or whoever shall go for master, now bound from the port of San Francisco, 
Cal., to San Francisco, Callfomla, to Puget Sound; thence to San Diego, or 
any other port on the Pacific coast of the U. S.; thence to Puget Sound or 
Shoalwater Bay agaln, or to any other port or ports on the Pacific coast of 
the United States; thence to San Franeisco^ Callfornla, for flnal discharge 
and as directed by the master." 

Knight & Jones, for libelants. 
Calvin Edgerton, for défendant 

WELLBORN, District Judge. I am of opinion that the shîpping 
articles are sufflciently deflnite, and that each. of the libelants, by 
leaving the vessel, incurred a forfeiture of hls wages. The Occi- 
dental (D. C.) 87 Ped. 485; The G. P. Sargent p. C.) 95 Fed. 180. 
A. decree dismissing the libel will be entered. 



THE JOHN T. WIIjLIAMS. 

(District Court, D. Connectlcut. Mareh 4, 1901.) 

1. Admiralty— Sbaman's Wages— Lien— Minob Son dp Master. 

A 16 year old son of the captaln of a schooner, employed tbereon, la 
not entltled to a lien on the vessel for seaman'a wages. 

8. Same—Matbriaii Men— Liens — Pbiokity— Lâches. 

Where a material man entltled to a lien on a schooner for repairs per- 
mitted the vessel to départ from a port wherein he mlght bave libeled U 
and perfected hls lien, he Is guilty of such lâches as will enOtle the liens 
of subséquent supply claimants to prlorlty over hls clalm. 

In Admiralty. 

Alexander & Ash, for Hudgins, Hurst and Knowlton. 
James J. Macklin, for Burtis. 
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TOWlSrSEîiD, District Judge. On exceptions to the report of the 
commissioner. The foUowing claims were flled against the schooner 
John T. Williams: Devine F. Burtis, în August and September, 
1898, for lahor and materials in making repairs, |1,856.52; Eobert 
W. Hudgins et al., from December, 1898, to March, 1899, for repairs, 
supplies, and towage, $647.17; Parker E. Knowlton, George Eus- 
sell, Prossy Jones, William Moore, and H. D. Newberry, respectively, 
|25, ?38.33, $9.75, $10, and $10.50, and interest on the whole, $3.74, 
for seaman's wages in June and July, 1899. The avails of the sale 
of the schooner amount to $2,200. 

The commissioner finds, as to Knowlton, that he was only 10 
years old, and a son of the captain, and is therefore not entitled to 
any claim for wages. This question is clearly within the case of 
The Hattie Low (D. 0.) 14 Fed. 880, where the minor son of the 
master of the vessel lived on board said Tessel with his father, and 
performed the services of mate, and it was held that neither the 
father nor the son had a lien against the vessel for wages for serv- 
ices performed by the son. The exception to the disallowance of 
this claim is overruled. 

As to the claims of Burtis and Hudgins, the commissioner finds 
•'that there were great lâches on the part of Burtis, and that ail 
ihe claims covered in the Hudgins' libel are entitled to full prior 
payment ont of the avails before any allowance upon Burtis' claim." 
Between the time of the services rendered by Burtis and those of 
Hudgins the schooner was at the port of New York, where she might 
hâve been libeled by Burtis. Inasmuch as he has thus permitted 
the vessel, in the ordinary course of business, to become incumbered 
by liens for supplies subsequently furnished, without any attempt 
to enforce his lien, such lien should be postponed until the later 
claims are paid in full, where the fund is sufflcient, in accordance 
with the familiar rule. "The whole object of giving admiralty pro- 
cess and priority of payment to privileged creditors is to furnish 
wings and legs to the vessel to get back for the beneflt of ail con- 
cerned; that is, to complète her voyage. In every case, the last 
lien given will supersede the preceding. • • • The vessel must 
get on; this is the considération which controls every other." The 
St. Jago de Cuba, 9 Wheat. 416, 6 L. Ed. 122; The J. E. Rumbell, 
148 U. S, 9, 13 Sup. et. 498, 37 L. Ed. 345. The commissioner, 
after finding the amount of the liens to be paid in full, finds a bal- 
ance of about $1,188.32 payable to Burtis on his claim. The excep- 
tions are overruled, and the report is accepted. 
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THE VALVOLINB. 
(District Court, E. D. New York. Mareh 19, 1901.) 

1. COLUSION— TUG AND MOORED VESSEL. 

A tug beat lay for an hour and a quarter In a stream. At the end of 
the next pier was a canal boat, witli her bow projecting into the slip. 
The tug thereafter backed out into the river and proeeeded under ac- 
quired headway until she saw the canal boat, when she reversed her 
engine, but still went forward and strUck the canal boat. HM, that 
she was distinctly liable, and should pay for the Injury resulting there- 
from. 

2. Same— Unseaworthinbss. 

The fact that a canal boat lying at a pier was not sufflciently strong 
to wlthstand a blow from the bow of a tug boat negligently colliding 
with her does not show the canal boat to hâve been unseaworthy. 

Hyland «& Zabriskie, for libelants. 
James J. Macklin, for claimant. . 

THOMAS, District Judge. At Edgewater, N. J., February 1, 1900, 
tbe tug boat Valvoline lay head upstream, and some 85 feet below 
tbe upper end of a pier. At tke end of the next pier above, lying head 
downstream, was the canal boat Barker, with her bow projecting a 
few feet into the slip, wMeh was about 100 feet wide. The time was 
4 p. m. The tug remaihëd in the position stated about 1^ hours, and 
then, according tb her captain, backed ont into the river some 400 feet 
from the lower pier, went ahead diagonally towards the New Jersey 
shore, Until within a point 260 or 265 feet from a point 10 feet with- 
in the lower side of the upper pier, starboarded, stopped her engines, 
and proceèded under acquired headway until within 100 feet of the 
dock, saw the Barker, reversed to go back, but still went forward, and 
struck the Barker somewhat aft of her stem. Hence the state of facts 
is that for nearly two hours the captain of the Valvoline knew of the 
présence of the Barker at the lower side of the upper pier; that a 
large scow, whose width extended beyond the outlying bow of the 
Barker, was on the' lower side of the upper pier, so that he could not 
find a berth at that point; that he saw the Barker 100 feet away, 
when proceeding with engines stopped, and, although he reversed and 
backed,. he collided with the canal boat. It appears to the court that 
the Valfcline was distinctly négligent, and should pay for ail inju- 
ries approximately resulting from her négligence. If there was pre- 
vious damage to the Barker from the ice, that must be distinguished. 
The claim that the Barker was not seaworthy is unsustained. There 
ought not to be a rule that should require that a canal boat should be 
sufliciently strong to withstand Impact from the bow of a tug boat 
negligently colliding with her. The libelants should hâve a decree 
for such damages as resuit from the Valvoline's négligence. 
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DAVIS V. UNITED STATES. 
(Circuit OoTirt of Appeals, Sixth Circuit Aprll 13, 1901.) 

No. 891. 

1. Circuit Couht op Appeals— Juribdiction— Conviction of Conspiract. 

Section 5, Cir. Cfc App. Act March 3, 1S91 (31 0. C. A. vill., 90 Fed. 
Tlii.), amended by Act Feb. 18, 189ô (31 C. C. A. xlll., 90 Fed. xlii.), makes 
. the criminal jurisdiction of the suprême court dépendent on wUether the 
crime of which a party bas been convlcted Is capital; and bence where 
an Indlctment for conspiracy Involves also a cbarge of murder In aggra- 
vation thereof, but conviction is for conspiracy only, the circuit court of 
appeals bas jurisdiction, the latter offense not being capital. 

S. Civil Rights— Conspiract to Pkbvbnt Exercise— Felosy in Cohnectiûk 
Thebbwith— Distinct Offenses. 

Rev. St. V. S. §§ 5508, 5509, deflnlng the offense of conspiracy to Injure 
or Intlmldate cltizens In the exercise of civil rights, and subjecting an of- 
fender, who bas been guilty of a felony in connection therewith, to the 
punisbment prescribed therefor by tlie state law, does not contemplate 
two distinct offenses against the United States; the conspiracy only being 
of fédéral cognizance, and made punishable, and the otber crime being 
merely an aggravation thereof, so tbat if the conspiracy Is not proved 
there can be no conviction for the felony. 

3. Samb — Evidence- Sdfficiekcy. 

If, In a prosecution for conspiracy under such statute, the évidence 
Bhows a détail of facts and circumstances in which the alleged con- 
spirators are Involved, separately or eollectively, and which are clearly 
referable to a preconcert of the actors, and there Is a moral probabllity 
that they would not hâve occurred as they dld wlthout such preconcert, 
It is sufflcient if it satisfies the Jury beyond a reasonable doubt. 

4. BAMB — ViOLATtON OF REVENDE LAWS— CONSPIRACT TO PREVBNT ArREST— 

Evidence— Motive. 

In a prosecution for conspiracy under such statute, the alleged pur- 
pose of which was to prevent the arrest of défendant and others for 
violatlng the revenue laws, and including the crime of murder In aggra 
ration thereof, a neighbor of défendant was allowed to testify that at 
the tlme when the offlcers attempted défendants arrest, and a deputy 
marshal was kllled, that défendant had a still, whicb at one time was 
east of his house, and then on the west slde thereof. Another witness 
testlfled that he frequently visited defendant's house before the deputy 
was kllled, and bought whisky of him; that he let défendant know he 
wanted It, and would lay his money down in a certain place, and after 
going back would flnd a bottle of whisky there and the money gone. 
Deputy marshals were allowed to testify that on a vlsit which they 
made to defendant's place a year or two before the occurrence in ques- 
tion they found whisky in jugs concealed about the premises, and that, 
on attempting to continue their search down a ravine leading from de- 
fendant's house, the latter and another appeared with guns, and com- 
pelled them to turn back. Held, that this évidence was properly admitted 
to prove the object and pùrpose of tlie conspiracy, and explain defend- 
ant's motive in entering into it, and in resisting the oificers by firing on 
thcm and killing one of their number. 

5. Criminal Law— Objection to Evidence— Supficienct. 

An objection to the admission of évidence tbat It is Incompétent is nol 
available on writ of errer, as it is not spécifie, and does not distinctly 
, Indicate the grounds of the objecflon. 

6. Samb — Issdb of Qood Characteb— Cross-Examination of Defendant's 

WlTNESSBS. 

> Accused havlng tendered évidence of his good character relatlng to a 
• : , period continulng to the time of the trial, the prosecution was properly 
4; permltted to contradiet the same on cross-examination of a witness for 
~ accused, showing that tae.had previously been sent to the penitentiary for 
" a différent offense. 
107 F.— 18 
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7. Violation op Revenue Laws— Prosecution— Conspihact to Peevent Ar- 
RBST— Trial— Instbuctioks. , . 

In a prosecution Ulider Rev. St.'U. S. §§ 5508, 5509, for conspiracy, tUe 
alleged purpose 6f whlch was to prevent the arrest of défendant and 
others for violating the revenue laws, including a charge of murder in 
aggravation thereof, the court, having particularly In mlnd the perlod 
within' whieh the conspiracy might hâve been formed prier to its exécu- 
tion, chargéd that it would be sufflcient to establish it if défendant knew 
that the United States officiais were coming for hls lawful appréhension 
and arrest, and that then and there he and those associated with hlm, or 
any one or more of them, and named as hls co-consplrators In the indict- 
ment, determined to resist the proposed or threatened arrest by force 
of arms, If necessary, or by flight; or if previously to that, at a time more 
or less reihote, défendant and the alleged conspirators, any one or more 
of them, knew that the officers were coming wherever he might be, with 
lawful process to arrest défendant, and determined that they would re- 
sist, by his flight and their assistance to that end, or by force of arms. 
If necessary. Edd, that the jury must hâve understood that the con- 
spiracy, to be within the statute, must hâve Included an agreement to 
resist the arrest of accused by force of arms, if the attempt to efCect bis 
escape by flight should fall, and that, thus construed, the Instruction was 
not erroneous. 

In Errer to the District Court of the United States for the West- 
ern District of Tennessee. 

The respondent In thls case, now plalntlfC in error, was convlcted at the 
Aprll term, 1900, of the district court for the Western district of Tennessee, 
of the offense deflned by section 5508 of the. Revlsed Statutes of the United 
States; that Is to say, of having conspired with other persons to Injure, op- 
press, threaten, and intimidate certain cltlzens of the United States in the 
free exercise and enjoyment of the rlght and privilège secured by the con- 
stitution and laws of the United States whlle searching for, and endeavoring 
to arrest, the plaintifC in ■ error and other parties named In an Indictment 
fpr violating the internai revenue laws, which had been found by the grand 
jury at a session of the said district court The citizens mentioned conslsted 
of the marshal and some deputy marshals of the United States for that dis- 
trict and a posse whom the marshal had called to his ald in executing a 
warrant of arrest founded upon the above-mentioned indictment The indict- 
ment charged the accused, not only with the conspiracy, but also with hav- 
ing. In the exécution thereof, shot and killed one Garner, a deputy marshal, 
thereby having commltted the crime of murder, which, by section 5509, Is 
made an aggravation of the principal offense, and subjects the oÊCender to the 
punishment prescribed by the law of the state for such a crime. The jury 
found the plaintiff in error guilty of the conspiracy, but not guilty of the 
murder, and he was sentenced to 10 years of Imprisonment and to pay a 
fine of $5,000. Thereupon he brought the case hère upon a writ of error, 
assigning errors In certain rulings of the court upon the trial, and In over- 
ruljng a motion for a new trial and In arrest of judgment See 103 Fed. 457. 

W. A. McDougall, for plaintiff in error. 
George Eandolph, U, S. Dist. Atty. 

Before LUETON and SEVERENS, Circuit Judges, and CLARK, 
District Judge, 

SEVERENS, Circuit Judge, having made the preceding statement 
of the case, delivered the opinion of the court. 

A question was suggested by the district attorney at the hearing, 
though the point was not pressed, whether this court has appellate 
jurisdictiôn in the case. Référence was made to certain cases where 
the statute founds the jurisdictiôn to review upon writ of error tlie 
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proceedings of the trial court upon the character of the offense char- 
gea in the indictment. But hère the test of jurisdiction is the char- 
acter of the offense of which the party has been convicted. The 
distinction is quite clear. In the présent case the party has been 
convicted of conspiracy only, which is not a capital offense, and there- 
fore is within the appellate jurisdiction of this court, and not that 
of the suprême court. Section 5, Gir. Ct. App. Act March 3, 1891 
(31 G. G. A. viii., 90 Fed. viii.); amended bv Act Feb. 18, 1895 (31 
G. G. A. xlii., 90 Fed. xlii.). 

Counsel for the plaintiff in error, who submits the case on a brief, 
allèges six grounds on which he contends for a reversai of the judg- 
ment, the first two of which may be considered together. They are: 

"First. In the first place, we Inslst that the Indictment does not charge 
the crime of conspiracy as such, but allèges the existence of the conspiracy 
for the sole purpose of giving the court jurisdiction of the crime of murder. 
Second. The crime of murder and the crime of conspiracy are two separate 
and distinct offenses, and the crime of murder does not Include or embrace 
the crime of conspiracy, and the défendant cannot be tried for two separate 
and distinct offenses at the same tlme." 

Thèse contentions are based upon a misconception of the effect 
of sections 5508 and 5509. They do not contemplate two distinct 
offenses against the United States. Only the conspiracy is of féd- 
éral cognizance, and it is that offense which is made punishable. 
If, in the prosecution of it, a thing is done which is a crime by the 
laws of the state, the conspiracy is punishable by a measure of pun- 
ishment equal to that prescribed by the law of the state for such 
other crime. But it is an aggravation merely of the substantive of- 
fense of conspiracy. If the latter is not proven, there can be no con- 
viction for the offense which constitutes the aggravating circum- 
stance, and the proceeding falls to the ground. It is plainly indi- 
cated in Motes v. U. S., 178 U. S. 458, 20 Sup. Ct. 993, U L. Ed. 1150, 
that this is the view taken of thèse sections by the suprême court. 
It cannot be doubted that it was within the power of congress to 
deal with such a conspiracy and impose such punishment therefor 
as it should deem proper; and, having such authority, it was com- 
pétent to take notice of such incidents of violence and wrong as 
were likely to happen in the prosecution of such combinations, and 
to measure the punishment by that which is prescribed by the local 
law for such acts when made, of themselves, the subject of punish- 
ment. Though measured by those laws, the penalty is imposed by 
the law of the United States. 

It is next contended that there is no adéquate évidence of the 
conspiracy charged in the indictment upon which the verdict of the 
jury can be sustained. This might be so if it were necessary to prove 
the combination by distinct and formai agreement. But, as we held 
in the case of Eeilley v. U. S. (recently decided) 106 Fed. 896, this 
is not necessary. If the évidence shows a détail of facts and cir- 
cumstances in which the alleged conspirators are involved, separately 
or collectively, and which are clearly referable to a preconcert of 
the actors, and there is a moral probability that they would not hâve 
occurred as they did without such preconcert, that is suflScient if it 
satisfies thé Jury of the conspiracy bejond a reasonable doubt. We 
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have considered the évidence, and think it ample to convince the 
jury that there was a common undeistanding between tke plaintifl 
in error and others in his neightoorhood, souie of whom are mentioned 
in tlie indictment, to warn each otlier cl the approach of fédéral 
officers, coming to enforce tlie revenue laws, and to resist them by 
violent means, if necessary to prevent the service or exécution of 
process. The évidence tends strongly to show that the plaintifl in 
error himself âred the fatal shot by which the deputy marshal lost 
his life, and it is not easy to see how any other conclusion could 
be reached than that this killing was one of the contemplated ré- 
sulta of the combination. But the jury did not flnd the murder 
charged to have been committed by the plaintifl in error. It may 
have been one of those compromises which sometimes take place 
in the jury room. It is enough that they were justilied in finding, 
at least, the conspiracy. 

The fourth point made is that the district attorney was permitted, 
over the objection of the défendant, to introduce proof of other 
offenses, entirely separate and distinct from that for which he was 
on trial. The flrst spécification under this head is upon the over- 
ruling of an objection to a question of the district attorney put to 
a witness, McDuffy, who was living near by the plaintifl in error 
at the time when the officers attempted his arrest and Garner was 
killed. The question was, "Did you know anything about George 
Davis having a still there?" to which the objection was made that it 
related to another violation of law, entirely distinct and separate 
from that for which the respondent was being tried. The objection 
being overruled, the witness testified that Davis did have a still 
there; that it was at one time east of his house, "and then he had 
it. on the west side." We think it was compétent to show the fact 
c*lled for by the question. It was admissible to prove the object 
and purpose of the alleged conspiracy, and explain the motive of the 
respondent in entering into it, and in resisting the officers by flring 
upon them and killing one of their number. The objection was prop- 
erly overruled. 

The second spécification relates to the admission of testimony 
by another witness, who testified that he frequently visited Davis' 
house before Garner was killed, and bought whisky of him; that 
he let Davis know he wanted it, and would lay his money down in 
a certain place, and afterwards, going back, would flnd a bottle of 
whisky there and the money gone. For the reason above stated, 
this évidence was also admissible. It was relevant to the question 
of the motive for the conspiracy alleged. Then, further, we are re- 
ferred to flve or six pages of testimony given by a deputy marshal 
relating to a visit he made at Davis' place a year or two before the 
occurrence in question. He stated that he found whisky in jugs 
concealed about the premises, and that, on attempting to continue 
his search down a ravine in an easterly direction from the house, 
Davis and another party appeared on the ridge along the side of the 
hollow, with guns in their hands, and forbade them from going in 
that direction any further, and compelled them to turn back. The 
objection was that it was not a part of the transaction in question, 
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a nd theref ore incompétent. The court did not err in receiving the 
testimony. Like that aJready considered, it was compétent for the 
same purpose. Another deputy marshal was a witness wlio accom- 
panied the deputy last mentioned upon the occasion testifled about 
by the latter. His testimony was of a similar character, and re- 
ceived over a like objection. It was properly received, for tlie reason 
already stated. 

The fifth allégation of error made in the brief of counsel is "that 
the district attorney was permitted, over the objection of défend- 
ant, to prove that the défendant had been sent to the penitentiary 
on a former occasion and for a différent offense"; referring to the 
testimony given on cross-examination of one of defendant's wit- 
nesses, in référence to an occurrence at a session of the district 
court in 1895. The district attorney put this question, "Was not 
that the same time George Davis was sent up?" to which the wit- 
ness answered, "It was." Thereupon, the record states, defend- 
ant's counsel excepted to this question and answer for incompetency, 
but the exception was overruled. Without determining whether the 
objection should hâve been taken before the answer was given in 
order to be available, and treating the exception as équivalent to 
an objection and exception seasonably made, the fact remains that 
no suÊ&cient ground therefor was assigned. The suggestion that 
the testimony was incompétent amounts to nothing. It is no more 
effective for the purpose of directing the attention of the court to 
any ground on which. the objection might be supposed to rest thau 
a mère objection without specifying any reason. Tbat an objec- 
tion to évidence without the assignment of any ground or reason 
therefor is not sufBcient to save a question upon its being overruled 
bas been repeatedly adjudged in this and other courts. Patrick 
V. Graham, 132 U. S. 627, 10 Sup. Ct. 194, 33 L. Ed. 460; Dis- 
trict of Cîolumbia v. Woodbury, 136 U. S. 450, 10 Sup. Ot. 990, 
34 L. Ed. 472; Mitchell v. Marker, 10 C. C. A. 306, 62 Ped. 139, 
25 L. B. A. 33; Eailroad Co. v. Hellenthal, 31 C. C. A. 414, 88 
Fed. 116; Eeilley v. U. S. frecently decided by this court), 106 Ped. 
896; Eailway Co. v. Charless, 2 C. O. A. 38Ô, 51 Ped. 562; U. S. 
V, Shapleigh, 4 C. C. A. 237, 54 Ped. 126; ..Railwav Co. v. Hen- 
'son, 7 C. C. A. 349, 58 Fed. 531; Minchen v. Hart, 18 C. G. A.' 570, 
72 Ped. 294. In Mitchell v. Marker, supra, where the objection 
was gênerai, Jndge Lurton, delivering the judgment of this court, 
said: "The assignment is bad. The ground of the objection was 
not stated to the court below. The exception was a gênerai one." 
"The cases are numerous which hold that, to avail on writ of error, 
an objection to évidence must be spécifie, and distinctly indicate 
the grounds upon which the objection is made." Sometimes a lim- 
itation of this rule has been suggested which would exclude its ap- 
plication where the évidence offered was not admissible for any 
purpose. The difflculty would still be that it would devolve upon 
the judgé the necessity for determining, upon the spur of the mo- 
ment, whether the objection is made for that reason, or upon some 
other, and what, reason présent to the mind of counsel, but not 
stated. Said Mr. Justice Miller, in delivering the opinion of the 
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court in Patrick v. Graliam, supra: "It cannot be permitted that 
after a case bas gone to a hearing, testimony submitted to the jury, 
and a verdict rendered, a party for the flrst time shall state a rea- 
son for bis objection to that évidence which would make that ob- 
jection good." So bere, the flrst time wben any reason is stated, 
or hinted at, is in the brief of counsel upon the présent hearing. 
But, if we assunae the rule to be as modiiied by the exception, it re- 
mains that the évidence was of a fact bearing upon the question 
of the character of the défendant which was put in issue by bis 
tendering évidence that it was good, and that évidence related to a 
period continuing to the time of the trial. 

It is further contended that the charge of the court was prejudi- 
cial to the défendant, and had a tendency to impress upon the minds 
of the jury the idea that it was their duty to convict. No spécifie 
error in matter of law is pointed ont in this connection, but it is 
contended, in substance, that the language of the judge betrayed a 
strong leaning against the défendant. But we do not think there 
is any ground for complaint in this regard. The instructions state 
the law clearly, and the judge told the jury that they were to dé- 
termine the facts by their own judgment. The province of the judge 
was certainly not transgressed. 

Another question is presented by an exception taken to the charge 
of the court to the jury in référence to the subject of the conspiracy. 
The presiding judge in that part of his instructions, having more 
particularly in mind the period of time within which the conspiracy 
might bave been formed prier to the exécution of its purpose, char- 
gea the jury that it would be suflQcient to establish the charge of 
conspiracy in the indictment if the défendant knew that the United 
States ofQcials were coming for the lawful purpose of his appréhen- 
sion and arrest, and that then and there he and those associated 
with him, or any one or more of them, and named as his co-con- 
spirators in the indictment, determined to resist the proposed or 
threatened arrest by force of arms, if necessary, or by flight; or if 
previously to that, at a time more or less remote, the défendant 
and the alleged conspirators, any one or more of them, knew that 
the oflScers jvere coming wherever he might be, with lawful process 
to arrest the défendant, and determined that they would resist that 
arrest, by his flight and their assistance to that end, or by force of 
arms, if necessary. The objection made to this instruction is not 
that it was erroneous in respect to the time when the conspiracy 
might hâve been formed, but that it was error to charge that a con- 
spiracy to resist the arrest by effecting the defendant's flight would 
be sufiicient to make ont the case in that aspect of it. If the in- 
struction were such as the counsel assumes it to hâve been, it would 
présent a serions and very important question. But we think the 
objection rests upon a misconstruction of the charge. The court 
did not tell the jury that a conspiracy to effeet an escape by flight, 
and to do that only, would bring the case within the statute. The 
instruction was that if the conspiracy was to eflect his escape by 
flight, if they could, and, further, if that could not be accomplished, 
then by force of arms, that would be sufiicient. The way in which 
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the judge puts the alternative in the flrst paragraph might, per- 
haps, bear tlie construction attributed to it. But in the second 
the language indicates that he meant to include résistance by force 
of arms, if necessary. And that is not an unnatural construction 
of the first paragraph also. Taking the whole charge upon this sub- 
ject into view, we think that the jury must hâve nnderstood that 
the conspiracy, in order to be within the statute, must hâve included 
an agreement to resist the arrest of the accused by force of arms, 
if the attempt to effect his escape by flight should fail; and this, 
we think, was not erroneous. None of the grounds relied upon for 
reversing the judgment being sustained, it must be afiSrmed. 



OOLB V. GARLAND et al 

SAMB V. McCALL et al. 

(Circuit Court of Appeals, Seventh Circuit April 9, 1901.) 

Nos. 759, 760. 

1. Rkmoval of Causes— Kkmandiko Oedeb— Erroti Thereprom. 

Under 24 Stat. 553, c. 373, § 6, repealing 18 Stat. 472, c. 137, § 5, which 
authorizea a writ of error or appeal from an order remanding a cause to a 
State court; and 24 Stat. 553, c. 373, § 2, providing that wlienever any 
cause shall be removed from any state court into any circuit court of the 
United States, and ttie circuit court sliall remand the cause to the state 
court, no appeal or writ of error from the décision of the circuit court 
80 remanding such cause shall be-allowed, — a writ of error from an order 
of a United States circuit court remanding a cause to the state court 
would be dismissed, the appropriate remedy being error to the state 
suprême court, should that court détermine the question of fédéral juris- 
diction adrersely. 

2. Bamb. 

Under 24 Stat. 553, c. 373, forbiddlng appeal or error from an order 
remanding a cause from a fédéral to a state court, but providing that 
nothing thereln contalned should be held to repeal or affect any Jurisdic- 
tion or rlght mentioned in Eer. St. § 641, which provides that "on the 
pétition of défendant" in certain cases a cause may be removed to the 
fédéral courts, the contention of the plalntlff in a suit brought in a state 
court that his right to removal was founded on such section 641, and 
therefore he had a right to brlng error from an order of the fédéral court 
remanding the cause, was idle, since right to removal under section 641 
is limited to a défendant 
8. Same. 

The contention of a party to a suit brought in a state court that his 
right to removal of the cause to a fédéral court was founded on Rev. St. 
§ 641, and no right mentioned thereln was afCected by 24 Stat. 553, c. 
373, forbiddlng error or appeal from an order of a fédéral court remand- 
ing a cause to a state court, and therefore he had a right to bring error 
from an order so remanding a cause, — could not prevall, slnce such section 
641 eonferred no right to review such an order. 

In Error to the Circuit Court of the United States for the West- 
ern District of Wisconsin, 

The plaintiff in error, on April 17, 1900, brought sults In the circuit court 
for Price county, Wis., upon money demands, — one against F. S. Garland for 
51,000.75, and one against Alexander McOall for $125. In each of thèse 
suits a writ of attachment was Issued and levled upon certain lumber of the 
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appraised value of $1,288, dâîmed to belong to the défendant In such suit 
Thereaf ter the Bank of Hamllton, a corporation created under the laws of th& 
dorainion of Canada, and loeated at Hamilton, in the province of Ontario, 
claiming to be the sole owner of the property upou wUich the writs of attaeh- 
ment had been levied, petltioned the court that it he allowed to corne in as a 
party défendant in the cause to establish and défend Its rights to the prop- 
erty. In conformity with the provisions of the statute of Wlsconsin (2 Sanb. 
& B. Ann. St Wls. p. 19S5, § 2751a), whieh Is as follows: "Any person not a 
party to the action, whose property is attached, may, at any time, either 
before or after judgment, be made a party upon his application for the purpose 
of removlng or discharglng the attachment. The court may grant such sum- 
mary relief as shall be just, and may in proper cases award an issue for trial 
by jury." Thereupon, on August 1, 1900, the court ordered that the Banli of 
Hamilton be made a party défendant to the cause for the purposes Gtated in 
the pétition, and that proper pleadings be filed touching the title to the 
attached property. On September 27, 1900, the plaintiff in error filed in 
each suit his pétition for the removal of the cause luto the circuit court of the 
United States for the Western district of Wlsconsin, vipon which an order of 
the State court was entered In each of such suits September 29, 1900, granting 
the prayer of the pétition, and directlng such removal. The pétition does not 
charge, nor does the record show, the amount in controversy to equal or ex- 
ceed the sum of $2,000. It states as grounds for removal: 'That the Bank 
of Hamilton, "which is a corporation organized and exlsting and doing business 
under the laws of Ontario, Canada, and which is a Canadian corporation, 
claims and asserts ownershlp as agalnst the petitioner to certain property 
named In its pétition, and claims and asserts the same as & cause of action 
arlsing under the laws and constitution of the United States. That the 
State of Wlsconsin has made and enforces and has enforced in this action sec- 
tion 2751a of the Wlsconsin Statutes of 1898, which dénies to your petitioner 
within the state of Wlsconsin the equal protection of the laws, contrary to 
and In violation of the fourteenth amendment of the constitution of the 
United States, and your petitioner Is dejprlved and eannot enforce in the judi- 
cial trlbunals of the state of Wlsconsin, and Is whoUy unable to obtain in 
the circuit court of Priée county the enforcement of section 1770b of the 
Wlsconsin Statutes of 1898, as amended, thus denying to your petitioner his 
equal civil rights and the equal protection of the laws by the circuit court 
«f Price county, Wlsconsin, within Its jurisdiction. ïhat the state of Wiseon- 
sln has made and enforces and bas enforced In this action section 2751a of 
the Wlsconsin Statutes of 1898, and that such section wholly deprlves your 
petitioner upon any issue or issues raised or which may be ralsed by the sald 
Bank of Hamilton, and by its pétition, of a constitutional Jury, contrary to 
and in violation of section 5 of article 1 of the constitution of the state of Wis- 
consln, thereby making and enforcing a law which abrldges the privilèges 
and immunities of citizens of the United States, and which déprives your 
petitioner of his property wlthout due process of law, and whiéh dénies him 
within the state of Wlsconsin and within its jurisdiction the equal protection 
of its laws upon the trial of any and ail issues raised by the said Bank of 
Hamilton, and Its said pétition and claims of ownership; and that the state 
of Wlsconsin dënles the same within Its jurisdiction by said section 2751a 
of the Wlsconsin Statutes of 1898, contrary to and in violation of the four- 
teenth amendment to the constitution of the United States, and by the said 
section 2751a ot the Wlsconsin Statutes of 1898 your petitioner Is prevented 
from, and Is not entitled to, and is denied such eommon-law and constitu- 
tional jury In the state wherein sald controversy is now pending. That the 
state of Wlsconsin has made and Is enforcing section 2751a of the Wlsconsin 
Statutes of 1898 in said action, which law is a spécial proceedlng deprlving 
citizens of the state of Wlsconsin of a constitutional jury. Your petitioner 
hereby asserts and claims in this controversy the protection of the seventh 
amendment of the constitution of ,the Uni tej^ States in thç circuit court of 
Pricé county in this controversy between the said Bank of Hamilton, which 
la a Canadian corporation, which has not complied with, section 1770b of the 
Wlsconsin Statutes of 1^8, as amended, governing foreign corporations, and 
your petitioner, who is a citizen of the state of Wlsconsin. That any and ail 
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rights and claims of the said Bank ot Hamilton arlse under the constitution 
and laws of the United States, and the same Is a suit at common law, where 
the value in controversy exceeds twenty dollars. That the said Bank of Ham- 
ilton asserts such rights, notwithstanding section 1770b of the Wisconsin 
gtatutes of 1808, upon tlie contention and claim that said section 1770b of 
Wisconsin Statutes of 1898 impairs the contract and obligation upon which 
the bank claims its cause Of action Is based, and out of which It arlses; and 
that said section 1770b is contrary to and in violation of the constitution of 
the United States, and is nuU and void." Section 1770b, referred to in the 
pétition, provides that, with certain exceptions, not necessary to be stated, 
no corporation foreign to the state of Wisconsin shall transact business or 
acquire, hold, or dispose of property in the state until a duly authenticated 
copy of its charter shall be flled with the secretary of state; imposes a pen- 
alty for f allure to comply with the statute; and déclares that every contract 
made by such corporation afCecting its personal liability or relating to property 
within the state before compliance with the law shall be wholly void on its 
behalf, but enforceable against it. On December 4, 1900, the court below re- 
manded the causes to the state court whence they had corne, and thèse writs 
of error are sued out to review the judgment or order of the court directing 
such remand. Motions are now made to dismiss the writs of error upon the 
ground that the so-called judgment remanding the cause is an interlocutory 
order, and not reviewable. 

H. C. Peters, for plaintifif in error. 
Rublee A, Cole, for défendant in error. 

Before WOODS, JENKENS, and aEOSSOUP, Circuit Judges. 

JENKINS, Circuit Judge, after the foregoing statement'of the case, 
delivered the opinion of the court. 

Before the act of March 3, 1875 (18 Stat. 472, c. 137, § 5), an order 
remanding a cause was not reviewable, because not a final judgment 
or decree in the sensé which authorizes a writ of error or appeal. In- 
surance Co. V. Comstocli, 16 Wall. 258, 270, 21 L. Ed. 493; Eailroad 
Co. V. Wiswall, 23 Wall. 507, 23 L. Ed. 103. That act gave for the 
lirst time a writ of error or appeal. The last clause of section 2 of 
the act of 1887 (24 Stat. 553, c. 373, § 2), as corrected by the act of 
1888 (25 Stat. 435, c. 866), provides: 

"Whenever any cause shall be removed from any state court into any cir- 
cuit court of the United States, and the circuit court shall décide that the 
cause was improperly removed, and order the same to be remanded to the 
state court from whence it came, such remand shall be immediately carried 
Into exécution, and no appeal or writ of error from the décision of the circuit 
court so remanding such cause shall be allowed." 

And section 6 of that act repeals the paragraph of section 5 of the 
act of 1875 allowing an appeal or writ of error from an order of re- 
mand to the state court. Since that act there is no power to review 
by appeal or writ of error an order of the circuit court remanding a 
cause to a state court. Morey v. Lockhart, 123 U. S. 56, 8 Sup. Ct. 
65, 31 L. Ed. 68; Eailroad Co. v. Thouron, 134 U. S. 45, 10 Sup. Ct. 
517, 33 L. Ed. 871; Eailroad Co. v. Eoberts, 141 U. S. 690, 12 Sup. 
Ct. 123, 35 L. Ed. 902; Eailroad Co. v. Brown, 156 U. S. 386, 15 Sup. 
Ct. 656, 39 L. Ed. 461. The flfth section of the act of 1887 provides 
that nothing therein contained "shall be held, deemed, or construed 
to repeal or affect any jurisdiction or right mentioned" in section 641 
of the Eevised Statutes of the United State.s. It is cîaimed by the 
plaintifif in error that his pétition for removal from the state court is 
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founded upoa this section of the Kevised Statutes, and the protectiou 
of the fourteenth amendment to the constitution is invoked because 
of supposed discrimination, and of the seventh amendment because of 
supposed déniai of a trial by jury by section 2751a of the Revised 
Statutes of Wisconsin, and that, there'fore, he is within the proviso of 
the fifth section above mentioned. If his claim were otherwise clear, 
it is difficult to appreciate its force, since he was plaintiff in the suit, 
and the right of removal under section 641 is limited to a défendant. 
The contention is, however, unsound. By section 641 no right to re- 
view a remanding order is conferred. The act of 1875 gave this right 
of review generally in ail cases of removal. This was subséquent to 
the enactment of section 641. The act of 1887, taking away the right 
to an appeal or writ of error from a remanding order, does not re- 
peal or affect any jurisdiction or right mentioned in section 641, for no 
such right to a review was there given. The same jurisdiction and 
right granted by section 641 exist now as before the act of 1887 tak- 
ing away the right of review, and as before the act of 1875 granting 
a review. The proviso of the statute was doubtless out of abundant 
caution lest the clause repealing ail acts inconsistent or répugnant 
might be held to do away with the civil rights statute. If, as he would 
seem to suppose, the plaintiff in error has shown a right to hâve his 
cause determined in a fédéral court, and the court below has improp- 
erly remanded it, his appropriate remedy is by writ of error to the 
suprême court of the state, if that court shall détermine the question 
of fédéral jurisdiction adversely; the power to afford a remedy by 
mandamus, as well as the right to a writ of error or to an appeal, bo- 
ing taken away by the acts of 1887 and 1888. Ex parte Pennsyl- 
vania Co., 137 IT. S. 451, 11 Sup. Ot. 141, 34 L. Ed. 738, The writs of 
error are dismissed. 



MERCANTILE TRUST & DEPOSIT OO. et al. v. COLLINS PARK & BELT 

R. CO. et aL 

(Circuit Court, N. D. Georgla. September 25, 1800.) 

JUKISDICTION OP f KDBBAL COURTS— FeDBKAIi QuBSTION— ImpAIRING OBLIGA- 
TION OF CONTRACTS — EXTENSION BEYOND SCOPE OF ORIGINAL CONTRO- 
VERST. 

Where jurisdiction of a blU to enjoln enforcement of a clty ordihanee 
authorlzing a street-railroad company to condemn for ItB use certain 
parts of ttie track of another company is taken by the circuit court on 
the ground that the claimed violation of a previous grant to the latter 
company involves a fédéral question arlsing under the contract clause of 
the constitution, it does not glve It jurisdiction to décide a question arls- 
ing on a supplemental blU as to the right of condemnatlon by the former 
company under its charter, pursuant to whieh the clty pendente lite de- 
ci'Jed that the stseets where the tracks were located were not wide 
enoagh foi two CoiiJïi&f&p« to lay tracks slde by slde, as the matter in- 
volved Is beyond the scope of the controversy whieh gave the court juris- 
diction of the case origlnally.i 

iJurlsdictlon In cases involving fédéral questions, see notes to Baiiey v. 
Mosher, 11 C. C. A. 308, and Montana Ore-Purchasing Co. v. Boston & M. 
Consol. Copper & Silver Min. Co., 35 0. C. A. 7. 
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In Equity. 

King & Anderson, Goodwin & Hallman, and Payne & Tye, for com- 

plainants. 

Brandon & Arkwright, King & Spalding. John L. Hopkins & Sons, 
and Eosser & Carter, for défendants. 

NEWMAN, District Judge. The proceeding hère instituted is sup- 
plementary to the proceedings in the case of Mercantile Trust & De- 
posit Co. V. Collins Park & Belt E. Co., now pending in this court. 
By the supplemental bill and certain amendments thereto, it is al- 
leged that since the former décisions in this case (99 Fed. 812, and 
101 Fed. 347) the Collins Park & Belt Kailroad Company has peti- 
tioned the mayor and gênerai council of the city of Atlanta to déter- 
mine whether Peachtree street, between Currier and Pine streets, is 
wide enough for its tracks to be laid thereon, in addition to the tracks 
of the Atlanta Railway & Power Company, already there, and, if the 
street is not of sufQcient width for this purpose, to so ad judge; the 
purpose being that the Collins Park Company may institute proceed- 
ings against the railway and power company for the purpose of ob- 
taining the joint use by the two companies of the tracks at the point 
named. This application was in accordance with and by virtue of the 
charter of the Collins Park & Belt Eailroad Company. It obtained 
by act of the législature of Georgia (Acts 1889, p. 211) the rights for- 
merly granted to the Metropolitan Street-Railroad Company (Acts 
1882-83, p. 203). The power so granted, so far as material hère, is 
as follows: 

"Said corporation, for the purpose of making a connected Une, or for the 
pui-pose of Crossing any ottier street railroad with Its road, may lay its tracks 
upon and occupy with its railroad or tracks any street or streets upon whlch 
any other street railroad company may hâve its tracks, or may hâve the rlght 
to lay its tracks at the time: provided, it does not at any one place occupy 
more than live full city blocks front, contiguous to each other, and if the 
proper municipal authorities détermine that the street or streets so sought to 
be occupied by the tracks of Iwth roads is not wide enough for both of sald 
roads to hâve separate tracks and at the same time to leave space enough for 
the passage of vehicles, then and in that event, said corporation shall hâve 
the power and authorlty to condemn to its use such parts of said other rail- 
road as may be necessary for the purpose of making a connected Une, or of 
crossing any «ther street railroad with its road, not exceeding in any one 
place three full city blocks contiguous to each other. Said condemnation shall 
be made after the décision is made as aforesaid by said municipal authorities, 
that such condemnation is necessary to the convenience of the city In the 
exercise of its control over the streets of said city, by pursuing the provisions 
and mode pointed out in section six of this act; and said track or road so con- 
demned shall be used by each of said roads, each having equal rights thereon; 
and in maintaining said track or road so used in common, each company 
using the same shall pay pro rata in proportion to the number of cars run 
on said track; provided, that the part of said track of any other railroad com- 
pany, which may be condemned with the consent of sald municipal author- 
ities, shall be so used by each of said companies using the same, that neither 
one shall damage the business of the other, nor delay its cars running upon 
sald track so condemned." 

This court had determined by its decree of May 1, 1900, that the 
railway and power company's tracks at this point did not corne with- 
in the réservation contained in the grant to the Atlanta Consolidated 
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Street-Eailway Company of May 20, 1891, and had enjoined the Col- 
lins Park & Belt Eailroad Company from proceeding further towarda 
the condemnation of that part of the railway and power company's 
tracks under the authority it then had frora the city. 101 Fed. 358. 
The action of the city which was recently invoked by the Collins Park 
Company was not taken on account of any supposed right existing in 
it by yirtue of the réservation contained in its original grant to the 
Consolidated Company, but was taken in pursuance of a request to 
détermine whether, under the provisions of the charter of the Collins 
Park Company, Peachtree street at the point named was "wide enough 
for both of said roads to hâve separate tracks, and at the same time 
leave space enough for the passage of vehicles." By the terms of the 
charter of the Collins Park Company, it will be seen that this was a 
duty imposed upon, or at least a power given to, the municipal au- 
thorities. 

So much of the présent situation of the ca.«e has been given for the 
purpQse of reaching the flrst question for considération at this time. 
The jurisdiction of the court is challenged at the outset on the ground 
that no fédéral question is involved in the matter brought up in this 
supplemental bill. Jurisdiction in this case was entertained origi- 
nally because of the existence of a fédéral question, namely, the al- 
leged impairment of the obligation of the contract between the city 
and the Consolidated Company. This contract was the grant by the 
city to the Consolidated Company of the use of certain streets, with 
the réservation of the right to retaice by condemnation as much as 
âve blocks of the track of the company for the use of another com- 
pany whenever it should be necessary in order to enable such other 
company to enter the central portion of the city, the contention being 
(which was sustained) that this was an iniplied agreement on the part 
of the city that it would not take more than five blocks of the track 
of the Consolidated pompany. There was a contention as to the 
meaning of "five blocks" in the grant, but the whole case, as origi- 
nally made, was based on the fact that a contract existed between tbe 
city and the Consolidated Company, and the alleged effort of the city 
to take more than those five blocks, and to take certain parts of the 
track of the Consolidated Company for the new company, not neces- 
sary to enter the central portion of the city. In the former décision 
by this court it was stated (101 Fed. 354): 

"ïhe city's grant to the Collins Park Company, as has been stated, is based 
entirely on the réservation in the grant to the Consolidated Company, anû the 
city does not assume to act by virtue of any other power or authority. In the 
charter of the Collins Park Company the législature granted to It the rights 
theretofore granted to the Metropolitan Street Raiiroad Company, and one 
of thèse rights was to eondemn, when certain conditions therein specifled ex- 
isted, certain parts of the track of another street raiiroad company." 

Eeference is then made to that part of the charter of thé Metropol- 
itan Company adopted by the Collins Park charter, and subsequently 
in the opinion the court says (page 358) : 

"It is earnestly contended by counsel for the Collins Park Company that 
the action of the city couneil In adjudging the necessity for the use of the 
tracks of the railway and power company by the Collins Park Company nec- 
essarily earried with it and embraeed in It a détermination of ail that was 
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required in the charter of the Collins Park Company in order to autliorize 
ecndemnation. The right is not given by the city because of the neeessities 
stated in the charter of the Collins Park Company, but because, as they dé- 
termine, it is necessary to enter the central portion of the city. It may be 
that if the city authoritles consider, as it seems they did, that they can allow 
the ecndemnation of the track of the railway and power company in any por- 
tion of the city, so long as the purpose is to ultimately reach the center of the 
city, that they would hold the use of the track in question necessary for that 
purpose, and wonld not adjudicate it to be necessary under the charter of 
the Collins Park Company. Certainly, where the property of one person is 
taken for the use of another in this way, the authority under which the taking 
is authorized should be strictly pursued. If the city could act by virtue of 
its contract rights, and at the same time eaiTy with this action its consent 
to the exercise of rights existing under the charter of the Collins Park Com- 
pany, the language used by which such gênerai resuit is oMained should be 
clear and unmistakable. It is not so hère, and therefore the rights that 
pass by the grant on this portion of Peachtree must be tested and ascertained 
by the terms of the réservation In the grant to the Consolidated Company." 

Unquestionably, where jurisdiction is taken by the circuit court of a 
case on the ground that a fédéral question is involved, it must dé- 
termine the questions material to the case, and necessary for its dé- 
termination. This would not justify the court in going into matters 
not pertinent to and entirely beyond the scope of the controversy 
which makes the fédéral question. Everything connected with the 
grant by the city to the Consolidated Company, and the infringement 
of the rights obtained under such grant by reason of the action of the 
city moving itself against the Consolidated Company, might be perti- 
nent to the original litlgation, and any such action of the city subsé- 
quent to the liling of the original bill would probably be proper sub- 
ject-matter for a supplemental bill. Every municipality has a two- 
fold character. One is its business or trading character, under which 
it contracts. The other is its législative or judicial and discretionary 
character. In Dill. Mun. Corp. (ith Ed.) § 97, the powers of municipal 
corporations in this respect are stated in this way: 

"Powers are conferred upon municipal corporations for public purposes, 
and, as their législative powers cannot be delegated, so they cannot, without 
législative authority, expressed or implied, be bargained or bartered away. 
Such corporations may make authorized contracts, but they hâve no pKDwer, 
as a party, to make contracts or pass by-laws which shall cède away, control 
or embarrass their législative or govemmental powers, or which shall disable 
them from performing their public duties. The cases eited illustrate this 
salutary principle in a great variety of circumstances, and, for the protection 
of the citizen, it is' of the first importance that it shall be maintained by the 
courts in its fuU scope and vlgor." 

In City ôf Walla Walla v. Walla Walla Water Co., 172 U. S. 1, 19 
Sup. Ot. 77, 43 L. Ed. 341, Mr. Justice Brown states the principle in 
this way : 

"It may be eonceded as a gênerai proposition that there is a substantial 
différence between the acts of a municipality as the agent of the state for the 
préservation of peace and the protection of persons and property, and its acts 
as the agent of its citizens for the care and improvement of the public prop- 
erty, and the adaptation of the city for the purposes of résidence and busi- 
ness. Questions respecting this distinction hâve usually arisen in actions 
against the municipality for the négligence of its officers, in which its liabil- 
jty has been held to turn upon the question whether the duties of such otflcers 
were performed ia the exercise of public functions, or merely proprietary 
powers." 



Wlien the city of Atlanta inade the contract with the Consolidated 
Company that it would not condemn more than flve blocks of its Unes 
for the use of another company, it did not and could not contract that 
it would not discharge the judicial or quasi judicial duty imposed up- 
on it by an act of the législature to détermine matters pertinent hère. 
It did not say, and could not, that it would not judicially détermine, 
when required or when authorized by the législature to do so, that 
certain streets of the city were not wide enough, as a matter of pub- 
lic convenience, for two street-car corapanies to lay their tracks side 
by side. 

In one of the former opinions in this case (101 Fed. 351) it is said: 

"The right to take the track of one company for the use of another must 
be reserved in the grant, or exist otherwise by contract, or such taking must 
be the exercise of the state's power of emlnent domain, through the législa- 
ture of the State. Oonfessedly, the city has no power of emlnent domain 
with référence to the matters In controversy hère. It has no grant from the 
législature to condemn the track of one street railway company for the use 
of another. The only rights it has or can exercise are by reason of the rés- 
ervation contalned in the grant to the Consolidated Company. There is no 
question of the exercise of the power of emlnent domain In connection with 
the city's direct action in the matter." 

It is earnestly contended that the manner in which this récent ad- 
judication of the mayor and gênerai council was made in référence to 
the width of the street at the point in question was so connected with 
its permission to use the street as a part of a line as to make the ques- 
tion now raised pertinent to the original litigation. While the origi- 
nal litigation was pending the city had granted to the Collins Park 
Company the right to the use of this portion of Peachtree street as a 
part of its line in that direction, and the right to condemn at the 
point named, because of the necessity for entering the central portion 
of the city. After this was enjoined, the city, as has been stated, on 
the pétition of the Collins Park Company, made the adjudication as 
to the width of the street, and the impracticability of two street-car 
companies using that part of the street separately with their tracks. 
There was no question about the validity of the original grant of the 
use of the street, waiving for the moment the question of condemna- 
tion of the track of the company already occupying the street. In the 
former opinion of this court (101 Fed. 356), speaking of the situation 
on Whitehall street, it is said : 

"It Is hardly contested that the city could, even in the exercise of Its gên- 
erai powers over the streets, require the railway and power company to move 
its tracks to one side of the street at this point, and allow the new company 
to build another track." 

The city is not moving in the particular matter of condemnation 
now before the court at ail. There is no direct action on its part, in 
what has recently been done, looking to any entry upon or interfér- 
ence with the tracks of the railway and power company at the point 
named on Peachtree street. The contract between the city and the 
Consolidated Company, and the réservation made therein, are not in 
any way involved. The "municipal authority" simply sits in a judi- 
cial capacity, and détermines a question imposed upon it by law, and 
then the Collins Park Company proceeds under and by virtue of its 
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charter. The city only détermines judicially that ceïtain conditions 
exist. It does not grant any right to condemn. The right of the Col- 
lins Park Company to proceed after the city's judicial détermination 
that the condition exists comes directly from the state, through the 
company's charter. The city not only does not withdraw any right 
formerly granted, but it does not, in the language of a former opinion 
in this case, interfère with any right by "a limited construction of 
the effect of the grant." 

My conclusion is that the matter brought up by this supplemental 
bill, to wit, the right of the Collins Park Company to take the track 
of the railway and power company under the condemnation proceed- 
ings recently instituted, and proceeding entirely under the terms of 
its charter, is entirely beyond the scope of the controversy which gave 
this court jurisdiction of the case originally. On account of the citi- 
zenship of the parties, there is no jurisdiction in the circuit court un- 
less a fédéral question is involved. The situation of the pleadings is 
such that no order will be made at présent with référence to the sup- 
plemental bill and its amendments, further than to deny, for want of 
jurisdiction in the court, the prayer for a temporary restraining order. 

In view of the conclusion thus reached, it is unnecessary to déter- 
mine whether or not the parties to the litigation now pending in the 
state court are substantially the same as the parties to this case, and 
whether or not, if that be true, the litigation is of such a character 
as that this court should stay its hand until the détermination of the 
case in the state court. It is also unnecessary to détermine the mer- 
its of the case, so interestingly discussed by counsel for the respective 
parties. The application for a temporary restraining order is denied. 



WOODœCK T. BALTIMORE & O. R. CO. 

(Circuit Court, N. D. Ohlo, E. D. April 15, 1901.) ■ 

No. 6,106. 

1. Action agaost Railroad Compant— Service of Summons— Ticket Agent. 
If the service of summons in an action against a ràlIroad company ap- 
pears to hâve been made on a regular ticket agent of défendant, it is 
sufficient, and he need not be employed on the Une of the road to be re- 
gardée as such. 

3. Fédéral Courts— Jurisdiction op Removed Cause— Objection bt Partt 
Procuring Rbmoval. 

Thongh the circuit court cannot acquire jurisdiction by original process 
Issued therefrom in a controversy between citizens of différent states un- 
less défendant is a résident of the district, yet where défendant, pursu- 
ant to the statute of removal, has a cause removed from the state to the 
fédéral court on the ground of diverse citizenship of the parties without 
regard to the résidence of défendant, the latter cannot thereafter object 
to jurisdiction on account of its nonresldence In the district 

Murray & Moonce, for plaintiff. 

Arrel, McVey & Eobinson, for défendant. 

WENGr, District Judge. Motion has been filed for a rehearing of 
the motion to quash the service of summons issued from this court, 
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and an afi^davit is flled in support of the motion. In behalf of the 
motion the mover contends tliat by the affidavit it appeara that the 
summons was served upon a person who was not the regular ticket 
agent of the défendant. The summons v,as served upon George W. 
Squiggins. His aifidavit, made on the 5th of March, states that he is 
the passenger and ticket agent of the Baltimore & Ohio Kailroad 
Company and of the Cleveland Terminal & Valley Railroad Company, 
with his office in the city of Cleveland; and that as such passenger 
and ticket agent he has charge of the local ticket office in the city of 
Cleveland, Ohio, and of the passenger and ticket business in said city 
of Cleveland, and the vicinity thereof ; and that the Baltimore & Ohio 
Kailroad Company has no Une within the county of Cuyahoga. In his 
affidavit of April 3d he further states that his principal business is to 
solicit and divert intended passenger trafic to the Baltimore & Ohio 
Railroad Company, and that his territory estends through ail points 
covered by the Cleveland Terminal & Valley Kailroad Company^ be- 
tween Cleveland, Ohio, and Valley Junction. Thèse affldavits suffi- 
ciently disclose that the person upon whom the summons was served 
was a regular ticket agent of the défendant. It is not necessary that 
such ticket agent should discharge the duties of his employment upon 
the line of the road in order to be regarded as a regular ticket agent. 
The further contention is made by the mover that this court has 
no jurisdiction of the cause, because the défendant is not a résident 
of this district. It appears by the record that the cause was com- 
menced in the court of common pleas of Mahoning county; that 
summons was issued ont of that court, and retum made of de- 
fendant not found; that thereupon service was attempted to be 
made by publication. Pétition for removal was filed, and the cause 
removed to this court. Motions to quash the service by publication, 
and also service in attachment and gamishment proceedings, were 
flled in this court, and granted. Thereupon the summons was 
issued ont of this court, service of which was made upon Squig- 
gins. Motion was then flled to quash this ser\'ice of summons, which 
motion was overruled. Now a motion for the rehearing of such last- 
named motion, and also a renewed motion to quash, on the ground 
that the défendant is not a résident of the district are made. It is true 
that this court cannot acquire jurisdicion by original process issued 
out of this court in a controversy between citizens of différent states, 
unless the défendant is a résident of the district. The statute for re- 
moval permits a défendant, although not a résident of the district, to 
hâve a cause removed from the state to the fédéral court on the 
ground, simply, that the défendant is a citizen of a différent state from 
that of which the plaintifl is a citizen. The pétition for removal flled 
in this case states the facts upon which the défendant rests its right 
to remove to be that the plaintifl: is a citizen and résident of the state 
of Pennsylvania, and that the défendant is a citizen and résident of the 
state of Maryland. The fact that the défendant used the diverse citi- 
zenship of the parties, without regard to the résidence of the défend- 
ant, as a ground of removal to this court, is a waiver of any objection 
to jurisdiction on account of the nonresidence of the district of the 
défendant. A défendant may not obtain removal on the alleged 
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ground that it is a citizen and résident of another state than that in 
which the court exista to which removal is sought, and, after it has 
procured removal, object to tlie jurisdiction on grounds that would 
be available against a plaintiff wlio had attempted to commence 
his suit in this court originally. Tbis court may obtain jurisdiction 
by removal of causes of whicb it would not bave jurisdiction by 
original process. 

Tbe motion for rehearing and the motion to quash aie botb over- 
ruled. 



BRIGHAM-HOPKINS CO. v. GROSS et aL 
(Circuit Court, D. Washington, W. D. March 18, 1901.) 

1. Jurisdiction dp Fédéral Coukts— Amoukt in Controverst— Joinder of 

Causes of Action. 

A fédéral court bas jurisdiction of an action at law between citizens 
of différent states to recover an amount in excess of $2,000, based upon 
a number of separate claims, some of which were assigned to the plain- 
tiff by others, where the joinder of such claims is permitted by the stat- 
ute of the state, and the assignors were ail résidents of states other than 
that of defendant's résidence, although no one of the claims is alone 
sufficient In amount to give the court jurisdiction. 

2. Parties— Claims aoainst Partnbrship— Action agairst Surviving Part- 

ners. 

Under the statutes of Washington an action may be maintained against 
a surviving member of a partnership to coUect a firm debt without join- 
ing as a défendant the administrator of the deceased partner, and with- 
out pleading any excuse for the nonjoinder. 
8. Limitations — Actions against Surviving Partners. 

Where It has been determined by the fédéral courts, contrary to the 
rule of the state courts, that under the statutes of a state a partnership 
créditer may maintain an action on his claim against the surviving part- 
ners without joining the administrator of a deceased partner, limitation 
runs against such an action brought in a fédéral court, and cognizable 
therein, from the time the cause of action aecrued, notwithstanding pro- 
visions of the state statute which suspend the right of action against the 
estate of the deceased partner pending administration, and provide that 
the time of such suspension shall not be counted in Computing the period 
of limitation. 

At Law. On demurrer to complaint. 

Action at law, against the surviving members of the late flrm of Gross 
Bros., citizens of the state of Washington, by a citizen of a différent state, 
alleglng as a flrst cause of action an indebtedness of the firm to him amount- 
ing to less than $2,000, and setting forth in his complaint other causes of ac- 
tion, alleged to hâve been assigned to him by creditors of the flrm, eaeh of 
the assignors being a citizen of a state other than the state of Washington, 
and each of the assigned claims being for a sum less than $2,000. The 
amount in controversy, including ail the several causes of action, exceeds 
$2,000. The action was commenced after the time allowed by the statute of 
limitations of the state for commeneing such actions had expired. Demurrer 
to complaint sustained. 

Bâtes & Murray and J. H. McDaniels, for plaintiff. 
F. Campbell and Fogg & Fogg, for défendants. 

HAOTTOBD, District Judge (after stating tbe facts as above). By 
their demurrer the défendants dispute tbe rigbt of tbe plaintiff to 
107 F.-^9 
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maintain this action on three grounds, viz: First, the case is not 
cognizable in this court, for thie reason tàat, if no assignaient had 
been made to the plaintiff by other creditors, no action could be main- 
tained in this court to coUect either of the demanda in suit, as the 
amount of each is less than the jurisdictional limit; second, the com- 
plaint fails to allège any reason for not joining the administrator or 
other représentative of the deceased partner as a défendant; third, 
the action is barred by the statute of limitations. 

The Code of this state authorizes a plaintiff to unité several causes 
of action in one complaint when they ail arise ont of contracts ex- 
press or implied (2 Ballinger's Ann. Codes & St. § 4942); and, as 
the demurrer admits the assignments, this plaintiff has a légal right 
to join ail of the several demands which he holds against the ûvm 
in one action. We hâve, therefore, a civil action between citizens 
of différent states, and the amount in controversy exceeds $2,000. 
Thèse facts bring the case clearly within the jurisdiction of this court, 
unless it belongs to the class of cases excepted by the subdivision of 
the iirst section of the act of congress of August 13, 1888, relating 
to suits by assignées of choses in action (1 Supp. Eev. St. U. S. [2d 
Ed.] 612). The exact question hère presented has received careful 
considération by Judge Shiras in the case of Chase v. EoUer-Mills 
Co. (0. C.) 56 Fed. 625, in which the learned judge, after admit- 
ting that, literally construed, the language of the statute would deny 
the jurisdiction of a fédéral court under such circumstances, applied 
a rule of construction for which authority is found in the case of 
Holmes v. Goldsmith, 147 U. S. 150, 13 Sup. Ct. 288, 37 L. Ed. 118, 
and thereby reached a conclusion that the restriction in regard to 
suits upon assigned choses in action is intended to prevent the créa- 
tion of jurisdiction by the transfer of claims held by citizens of the 
same state of which the debtor is a citizen, and that it does not bar 
actions by an assignée to coUect debts amounting to less than $2,000, 
assigned by persons entitled themselves to sue in a fédéral court. 
The circuit court of appeals for the Eighth circuit has also passed 
upon this question in the case of Bowden v. Burnham, 8 G. C. A. 248, 
59 Fed. 752, and decided that, when the plaintiff in an action has 
acquired in good faith, from citizens of states other than the state 
of which the défendant is a citizen, claims amounting in the aggre- 
gate to more than |2,000, he has a right to sue on ail such claims in 
one action in a United States circuit court, although no one of the 
claims is sufQcient in amount to be the subject of a separate action 
within the jurisdiction of the court. Similar views of the law appear 
to hâve been taken by Judge Coxe in the case of Stanley v. Board 
(0. C.) 15 Fed. 488; by Judge Deady in Hammond v. Cleaveland (C. 
C.) 23 Fed. 1; and by Judge Speer in the case of Bernheim v. Birn- 
baum (C. C.) 30 Fed. 885. See, also, 1 Desty, Fed. Proc. (9th Ed.) 
p. 420; 1 Enc. PI. & Prac. pp. 722, 723. My attention has not been 
directed to any authority giving to the statute a différent construc- 
tion. I feel justiâed, therefore, by the authorities, in asserting that 
this court has jurisdiction of the case, without taking the pains to 
mabe any further argument in support of this conclusion. 

In their argument upon the second ground of the demurrer the 
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défendants rely upon the statutes of this state providing for the ad- 
ministration of co-partnership estâtes and the décision of the su- 
prême court of the state of Washington in au action by the plaintifE 
in this case against the same défendants. Brigham-Hopkins Co. 
V. Gross, 20 Wash. 218, 54 Pac. 1127. While great respect is due to 
the décisions of the highest court of this state of questions affected 
by local laws of the state, still the décision of the circuit court of ap- 
peals for the IN^inth circuit in the case of Harrington v. Herricli:, 12 
C. C. A. 231, 64 Fed. 468, holding to a différent rule, must be treated 
as superior authority in this court. In the case last cited this court 
ruled that an action could be maintained against a surviving partner 
to collect a flrm debt without making the administrator of the part- 
nership estate a party to the action, and without pleading any excuse 
for the nonjoinder, and that ruling was afflrmed by the circuit court 
of appeals. 

The plaintiff has endeavored to avoid the statuts of limitations by 
citing section 4812, Ballinger's Ann. Codes & St., which provides 
that, "when the commencement of an action is stayed by injunction 
or a statutory prohibition, the time of the continuance of the injunc- 
tion or prohibition shall not be a part of the time limited for the 
commencement of the action." It is said that the décision of the 
suprême court of this state gave effect to the statutes of the state, 
so that they operated as a bar to the commencement of an action dur- 
ing the pendency of administration proceedings upon the partnership 
estate of the flrm of Gross Bros. But, if the case is cognizable in 
this court, then, under the rule of law in Harrington v. Herrick, 12 
C. C. A. 231, 64 Fed. 468, the statutes of the state did not bar an ac- 
tion in this court, and the plaintiff was not hindered by an injunction. 
Therefore, having already decided that the action is one which the 
plaintiff had a right to prosecute in this court if it had been com- 
menced in time, and that the pendency of administration proceedings 
constituted no impediment, I am now constrained to sustain the de- 
murrer upon the ground that at the time of the commencement of the 
action it was barred by the statute of limitations. Demurrer sus- 
tained 
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(Circuit Court of Appeals, Seventh Circuit Aprll 13, 1901.) 

No. 567. 

1. Equitable Relief' in Fedbeal CocnTS. 

The fédéral courts décide for themselves whether for an actual or 
tlircateaed invasion of a conceded or asserted right equity may afford 
relief. 

2. Strebts — Public Use— Loading and Unloading Feeight — Intbepbrbnck 

BY TkBSPASSEB — PROTBCTrON IN EqUITT. 

The appropriation, whether by custom or ordlnance, of a street adja- 
cent to a rallroad frelght house to the use of teams, trucks, and wagons 
In loadlng and unloading merchandlse, is a legltimate public use of the 
street, of such importance that a mère trespasser, seelîing to Interfère 
therewlth, should receive scant favor from a court of conscience. 

Seaman, District Judge, dlssenting. 
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On Eehearing. 

Edwin Walker and Thomas A. Moran, for appellant. 
Geo. W. Kjetzinger and E. G. Field, for appellee. 

Before WOODS and JENKINS, Circuit Judges, and SEAMAIÎ, 
District Judge. 

WOODS, Circuit Judge. The décision in this case was handed 
down on January 12, 1900 (39 C. C. A. 345, 98 Fed. 907), but, in 
déférence to the opinion of the suprême court of Illinois in the case 
of General Electric Ey. Co. v. Chicago & W. I. R. Co., 184 111. 588, 
56 N. E. 963, which was claimed to hâve put upon the Doane Case, 
165 m. '510, 46 N, E. 520, an interprétation essentially différent 
from that which we had adopted, a rehearing was granted. Be- 
sides the original briefs and argument, additional briefs were liled, 
and an oral argument, nominally in another case, was heard in sup- 
port of the pétition for rehearing; and, after the granting of the 
pétition, further briefs were âled, and full argument at the bar of 
the court was again héard. Upon reconsideration of ail thèse argu- 
ments and briefs, we abide by our flrst conclusion, 

It is urged by counsel for the appellee that the case is not one 
in which the décisions of the state courts should be recognized as 
controlling, but is one of gênerai equity, in which this court should 
exercise an independent judgment. We do not flnd it necessary, 
however, to rule upon the question. If the décisions of the state 
court do not relate merely to the question of remedy, but are to be 
regarded as determining the right of the abutting owner, denying 
him ail damages, however real and substantial, beyond what a court 
of law may estimate, they should, perhaps, be followed; but if, con- 
ceding the full right, they mean that the appropriate and only rem- 
edy is such as the courts of law can give, they are not binding. The 
fédéral courts décide for themselyes whether, for an actual or 
threatened invasion of a conceded or asserted right, equity may 
afEord relief. 

The Chicago & W. I. R. Case coutains nothing to modify our 
understanding of the opinion in the Doane Case, the différent parts 
of which only upon that understanding can be harmonized with 
each other, with the décisions of other courts therein cited, with 
a later opinion of that court, with settled principles of equity, 
and with an enlightened sensé of justice and right. The case was 
treated by counsel and by the court as one involving only compen- 
sable injury. The report of the case contains an abstract of the 
brief or argument for the appellee, in which there is not even a 
suggestion that the injury alleged was not remediable at law; and, 
according to the opinion, nothing more was alleged in the bill or 
insisted upon in argument, and no showing was made that the ordi- 
nance under which the work was being prosecuted was void for 
lack of power in the city council to pass it. The opinion contains 
no référence to the décision of this court, though it had been handed 
down some weeks before, and no mention of the distinction which 
we made between this case, as involving an irréparable injury, and 
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thë Doane Case, as involving nothing for which an adéquate remedy 
could not be had in an action at law. The charge in the Mil in the 
Chicago & W. I. R. Case, according to the opinion, was — 

"l'hat the laying of tracks and operating the Street railroad upon the 
streets in the manner set out in the hill -u'ould talie from the appellee prop- 
erty, and prevent ingress and egress to and from its property, and thus in- 
jure and praetieally destroy a large part of its property and improvements 
for the uses and purposes for which they were made." 

And, proceediDg, the opinion says: 

"The bill allèges and sets up facts charging that the ordinance under 
which the appellant claims the right to erect its track upon saîd street was 
obtained by procurement and fraud." 

And on the next page it is added: 

"The decree restraiuing the street-railway Company from laying its traclîs 
on Custom House Place and on Plymouth Place is based upon the alleged 
right of the abutting owner to enjoin the érection of a street railway in the 
Street, beeause tliere is no valid ordinance authorizing its structure, and be- 
cause such street-car traclcs injuriously affect the appellee, as an abutting 
owner. The injunction which prevents the building of a street railway 
aeross the traclcs of a steaui railroad on i^ourteenth street is based upon the 
alleged ground that the crossing of the raiiroad track by the track of the 
street-railway compauy at grade is a physieal taking of the steam-railroad 
company's property, and an invasion of its property rights, whereby its 
property is damaged, and the profitable use thereof diminished." 

Then, after declaiing that the question "whether or not the right 
of an abutting property owner to enjoin the construction of a street 
railway in the streets of a city or village on the grounds that the 
property of an abutting owner would be injuriouely aiïected or dam- 
aged as a conséquence of the building of such street railway, or 
that the street railway is without légal authority, is not an open 
question in this state," and after quoting from the Doane Case, 
the opinion proceeds: 

"The allégation of an abutting property owner that the construction and 
opération of a street railway in front of his property will lessen its value or 
injuriously affect it, or the allégation that the construction of the street rail- 
way in the street is illégal or unauthorized, will not give such abutting prop- 
erty owner a standing in a court of equity to enjoin the construction of such 
road." 

In ail this there is no inconsistency with anything in the opinion 
of this court, and there is certainly nothing which eau be said to 
so broaden the Doane décision, either in tenus or in principle, as 
to cover a case of irréparable injury; and that the opinion was not 
intended to put upon the décision in the Doane Case an interpré- 
tation which should include cases of irréparable wrong is still the 
more probable, beeause in the case of Pennsvlvania Co. v. City of 
Chicago, 181 111. 289, 54 N. E. 825, 829, written by the same judge, 
a contrary understanding had been distinctly indicated. In that 
case, as in the Doane Case, it was held that the Pennsylvania Com- 
pany, owning the abutting property, could not hâve an injunction 
to restrain the city from establishing a hack stand in the street in 
front of the north end of the Union Station for passengers, beeause 
it had a complète remedy in an action for damages for any use of 
tbe street inconsistent with its rights; but in the concluding para- 
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graph of the opinion the distinction, whicli, as we tliinli, is plain 
and is unequivocally recognized in the Doane décision, is reaifirmed 
in thiis expression, "Thèse complainants cannot, in the interest of 
the public, resort to this remedy, and hâve shown no spécial or pe- 
culiar injary to tbeir property, entitling them to an injunction." 
Why was this said, if in no case, whatever the character of the in- 
jury, the individual owner of property, in order to clear his way 
into a court of equity, where alone protection can be had against 
wrongs irrémédiable at law, may not assert the invalidity of an or- 
dinance which, if assailed in the name and interest of the public, is 
confessedly void? Ordinarily a void thing may be ignored by any 
one concerned. On considérations of public policy it bas beeu ruled, 
and doubtless wisely, that an individual, asserting only an injury 
for which suitable compensation may be obtained at law, may not 
attack a public ordinance formally adopted, and under which a pub- 
lic work, perhaps of great importance, is being prosecuted; but if 
the doctrine is to be applied when private injury is about to be in- 
flicted, for which the relief obtainable at law could not be even ap- 
proximately adéquate, it becomes a bald déniai of justice. The 
like of it has f ound récognition thus far, we believe, only in briefs, 
to which, in the face of criticism at the bar of the court, counsel 
hâve not shown an unflinehing adhésion. Indeed, the contention 
advanced — that a street-car Une not being a burden upon the street 
upon which it is laid, beyond what was contemplated when the 
Street was laid out and dedicated to the public use, the abutting 
owner is estopped to claim damages arising from the construction 
and opération of a street railway in front of his premises — proves 
too much. If it demonstrates that the abutting owner cannot hâve 
an injunction against a pecnlîar and irréparable injury, it shows 
with equal conclusiveness that he may not sue at law for a peculiar 
injury of a character that admits of compensation in damages. In 
the nature of things and on principle there is the same right to go 
into equity for an injunction against a threatened irréparable injury 
as there is to go into a court of law to recover damages for a com- 
pensable wrong. If the laying of the street railway be duly author- 
ized, as by a valid ordinance, there can, of course, be no injunction, 
if there be no actual taking of property outside of the limits of the 
street; and for ail consequential injuries, no matter how direct and 
proximate, the sufferer must be content with such compensation as 
the courts of law can afford, however inadéquate in fact; but what 
good reason can there be for the application of that rule, when the 
ordinance under which an inestimable damage is about to be in- 
flicted is void? Why should there be an estoppel against denying 
the validity of the invalid, — against denouncing as void an act which 
is in fact void, under which it is proposed to inflict an irrémédiable 
wrong? If there were no prêteuse of an ordinance or of other form 
of authority for the proposed invasion of the street, is it to be said 
that the owner of abutting property threatened with injury may 
not hâve relief by injunction, but must look only to the uncertain 
and insuflEicient remédies of the law? Would a forged ordinance, 
put upon the records of the common council without the knowledge 
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or consent of the body by wlioin it purported to hâve been enacted, 
be beyond impeachment except by a public prosecutor, who, as the 
suprême court of the state has held, could move only in the public 
interest, at the risk of the dismissal of the proceedings if shown 
to be for the protection of private rights, — the only rights, in most 
instances, likely to be imperiled? But if the work of laying a street 
railway, prosecuted without prêteuse of authority or under a forged 
ordinance, may be enjoined at the suit of one threatened with ir- 
réparable wrong, why should it not be enjoined in a like case if 
prosecuted under an ordinance which for any reason is illégal and 
void, not voidable merely? In either case the company prosecuting 
the work without authority is not in any sensé a représentative of 
the public, performing a public duty under a franchise conferred, 
but is simply a trespasser, exempt by right from no prosecution 
necessary to the protection of one injured or threatened with in- 
jury. In any such case there is no danger of a needed public work 
being unduly interrupted or delayed, because a court of equity, ap- 
plying strictly the doctrine of lâches, will not entertain a bill which 
shall not hâve been brought promptly, and before large outlays 
could hâve been made in good faith, or shall bave been brought un- 
der circumstances which would make the granting of the relief sought 
more harmful than the wrong to be remedied or prevented. It is 
useless to talk of relief through the public prosecutor or the attor- 
ney gênerai of the state. Under the décision in People v. General 
Electric Ry. Co., 172 lU. 129, 50 N. E. 158, a suit by the attorney 
gênerai, even though prosecuted upon the joint request and for the 
beneflt of ail or a majority of the résidents and owners of property 
upon a street to enjoin the construction of a street railway under a 
void ordinance, would be subject to dismissal because prosecuted 
for the beneflt of private interests. 

There is another phase of the case, about which there was com- 
ment at the hearing, on which the opinion in the case of Pennsyl- 
vania Co. v. City of Chicago, already referred to, has an important 
bearing. Departing somewhat from the theory insisted upon hère, — 
that the primary object of a street, from curb to curb, was "for the 
free passage of the public, and anything which impeded that free 
passage was a nuisance," and hence the use of Custom House Place 
for teams and trucks standing to load and unload at the freight 
house of the appellee was an unlawful appropriation of the street 
to private use, — the court in that case, while recognizing that in a 
sensé the railroad company was a private corporation, and "that 
the use of its dépôt for the purpose for which the land was acquired 
and the building was erected, and the use of the railroad companies 
having access thereto could not be judicially interfered with by an 
ordinance of the city to the damage of the companies," yet, in view 
of the fact that the railroad company was in many respects a pub- 
lic corporation, invested with powers which made it more than a 
mère private body, held it to be a legitimate exercise of power by 
the city to establish in the street in front of the station a stand 
for hacks, within convenient reach of the thirty-one thousand peo- 
ple received and discharged daily at that station. The logic of this 
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is that the appropriation, whether by custom or by ordinance, of 
the Street adjacent to the freight house of tbe appellee to the use of 
teams, trucks, and wagons employed in loading and nnloading mer- 
chandise in course of shipment and deliverj, was a legitimate public 
use of the street, of such importance that a mère trespasser, seek- 
ing to interfère with it, should receive scant favor from a court of 
conscience. The true doctrine is, we conceive, as it was stated by 
the suprême court in D. M. Osborne & Co. v. Missouri Pac. Ry. Co., 
147 U. S. 248, .259, 13 Sup. Ct. 303, 37 L. Ed. 161, cited with approval 
in the Doane Case, that "where there is no direct taking of the es- 
tate itself, in whole or in part, and the injury complained of is the 
infliction of damage in respect to the complète enjoyment thereof, a 
court of equity must be satisfied that the threatened damage is sub- 
stantial, and the remedy at law in fact inadéquate, before restraint 
will be laid upon the progress of a public work." It is, of course, 
true, as said in the next sentence, that "if the case made discloses 
only a légal right to recover damages, rather than to demand com- 
pensation, the court will décline to interfère"; but that plainly is 
meant, not to qualify the preceding statement, but to distinguish 
between cases of consequential injury and cases in which there has 
been a physicalinvasion or taking of property, which may be en- 
joined if compensation be not flrst made, even though the damages 
be slight, — courts of equity in such cases not being, as the chief 
justice expressed it, "curious in analyzing the grounds upon which 
they rest their interférence"; but, if there is to be no direct taking 
of any part of the estate, the case will be regarded as disclosing 
only a légal right to recover damages, except that equity will inter- 
fère by injunction when "satisfied that the threatened damage is 
substantial, and the remedy at law in fact inadeauate." 
The order of the circuit court is affîrmed. 

SEAMAN, District Judge. I am constrained to dissent from the 
conclusion which affirma the decree in this case, for the reason 
that it is opposed to what I understand to be the settled rule of 
. law in Illinois governing the rights in controversy, and to the dé- 
cisions, as well, of this court, following such rule. The doctrine 
thus established by the cases in the suprême court of Illinois, from 
Moses V. Railway Co., 21 111. 516, to Doane v. Lake St. El. Ky. Co., 
165 111. 510, 46 ÎI. E. 520, and reaffirmed in the récent case of Chi- 
cago & W. I. R. Co., is shbstantially this: That the fee of the street 
is vested in the state and municipality for public use, and not in 
the abutting owner; that use of such street by a railway is legiti- 
mate use, and the right exists in the state. and through délégation 
in the city, to grant the privilège; that the question whether the 
power has been duly exercised by the city to make the grant can 
be raised on behalf of the public only, and not by an abutting own- 
er; and flnally that an abutting owner has no standing for relief 
by injunction against such use. This court has recognized and ap- 
plied the rule of thèse authorities in Blodgett y. Railway Co., 26 
O. C. A. 21, 80 Ped. 601, and Coffeen v. Railway Co., 28 C. C. A. 
274, 84 Fed. 46, and the fact that the consequential injury in those 
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cases was not so plainly irréparable as that which appears to be 
involved in the case at bar does not seem to be suificient ground for 
ignoring the rule of stare decisis there approved. 
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(Oireuit Court of Appeals, Fifth Circuit Aprll 16, 1901.) 

No. 1,028. 

FoREiGN Corporations— Building aïtd Loan Associations— Loan in Viola- 
tion OF Law — Effbcï as to Repayment. 

A loan by a Tennessee building and loan association, through a trav- 
eling solieiting agent, to a résident of Alabama, where ail tlie business 
in connection therewith was transacted, with the single exception of the 
association's assent thereto, made when the association had no place of 
business and authorized local agent in the state, is a violation of Oonst. 
Ala. art. 14, § 4, and Code 189C, §i 1316, 1318, 1319, enacted pursuant 
thereto, prohibiting foreign corporations from doing "any business" in 
the State without at least one known place of business and an authorized 
agent therein, and bence repayment of the loan cannot be enforced. 

Appeal from tlie Circuit Court of the United States for the North- 
ern District of Alabama. 

W. H. Denson, in pro. per. 
J. B. Sizer, for appellee. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

FARDEE, Circuit Judge. The contention herein is that the con- 
tract sought to be enforced by the bill is illégal on account of the 
failure of complainant to comply with the laws of Alabama prescrib- 
ing the conditions under which foreign corporations may do business 
in that state. The laws in question are: 

"Sec. 4. No foreign corporation shall do any business in this state without 
having at least one known place of business and an authorized agent or 
agents therein; and such corporation may be sued in any county where it 
(loes business by service of process upon an agent anywhere in this state." 
Const. Ala. art. 14. 

"1316. Foreign corporations must file instrument of writing designating 
agent and place of business in this state. — Every corporation not organized 
liiider the laws of this state shall, before engaging in or transacting any 
linsiness in this state, file an instrument of writing, under the seal of the 
corporation and signed oflicially by the président and secretary thereof. 
designating at least oue known place of business in this state and an author- 
ized agent or agents residing thereat; and when any such corporation shall 
abandon or change its place of business as designated in such instrument, 
or shall substitute another agent or agents for the agent or agents desig- 
nated in such instrument of writing, such corporation shall file a new instru- 
ment of writing as herein provided, before transacting any further business 
in this state." Code Ala. 1896. 

"1318. Unlawful for foreign corporation to transact business in this state 
before déclaration filed: penalty.— It is unlawful for any foreign corporation 
to engage in or transact any business in this state before flling the written 
iustrument provided for in the two preceding sections; and any such corpora- 
tion that engages in or transacts any business in this state without comply- 
iiig with the provisions of the two preceding sections shall, fOr each offense. 
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f orfeit and pay to the State the sum of one thousand dollars." Code Ala. 
1396. 

"1319. Unlawf ul to act as agent of f brélgn corporation before such déclara- 
tion is filed; penalty.— It is unlawf ul for any person to act as agent or 
transact any business, directly or Indirectly, in thls state, for or on bebalf 
of any foreign corporation wliicb lias not designated a known place of busi- 
ness in this State and an authorized agent or agents residing thereat, as 
required in tbis article; and any person so doing sball, for eacb offense, for- 
feit and pay to the state tbe sum of flve bundred dollars." Code Ala. 18&6. 

ïlie complainant below, the Chattanooga National Building & Loan 
Association, is, and was at the time the loan to Mr. Denson was 
made, a corporation under the laws of the state of Tennessee, with 
its principal office in the city of Chattanooga, in that state. Among 
its corporate functions was the authorization, and, so far as we are 
adyised, its sole business was, to loan its funds to its stockholders 
on real-estate security. It had no local office or agent in Alabama, 
but it had a traveling agent, whose business it was to solicit sub- 
scriptions to its stock, and to obtain applications for loans, and sub- 
mit the same to the home office of the association at Chattanooga. 
On the 25th of April, 1895, appellant Denson, who was a résident 
of Gadsden, Ala., on the suggestion and at the solicitation of the 
agent, signed at that place a written application for 50 shares of 
stock in the association, complainant below, appellee in this court. 
This application was forwarded by the agent to whom Mr. Denson 
delivered it to the home ofQce, where the stock was issued, and re- 
turned to the agent, to be by him delivered to Mr. Denson. On the 
same day on which he applied for his stock, Mr. Denson signed a 
written application to the association for a loan of |2,500 on the 
50 shares of stock he had applied for. He offered a premium of 
12,500 for the loan, and proposed to secure the loan and premium, 
if his application should be granted, by a mortgage on certain real 
estate in Gadsden, Ala., which he represented to be of the yalue in 
ail of about $9,000. This application was accompanied by the report 
of two parties, selected by the association, fixing the value of the 
property which Denson proposed to mortgage at $8,000, and the cer- 
tiflcate of an attorney, also selected by the association, with référ- 
ence to the condition of the title. This application was forwarded 
by the agent to the home office in Chattanooga, where it was sub- 
mitted, along with other applications, to the board of directors, by 
whom the application was granted, and the loan directed to be made 
in accordance with the charter and by-laws of the association. 
Thereupon a note and deed of trust were prepared at the home office, 
and were sent to the agent by whom Mr. Denson's application had 
been taken and forwarded; and at the same time the check of the 
association on the Chattanooga National Bank of Chattanooga, 
Tenn., in favor of W. H. Denson, for the sum of $2,367.50, was sent 
to one D. P. Goodhue, of Gadsden, with instructions to him to de- 
liver said check to Mr. Denson when he should bave executed and 
delivered the note and deed of trust. Upon the exécution of the 
note and deed of trust by Denson and wife, and the delivery of the 
same to the agent, ail at Gadsden, Ala., the agent delivered to Denson 
the check for $2,367.50, directing him to présent the same to the 
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First National Bank of Gadsden, wtiich would pay the same. The 
ciieck was presented to the said bank, and the face thereof paid over 
to Denson, as the cashier said, "under an understanding with the 
said building and loan association, and that the Chattanooga Na- 
tional Bank, on which the check was drawn, would pay the same on 
présentation." The note given to the association by Denson is dated 
at Chattanooga, Tenn., and is made payable at the home ofiBce of the 
association in Chattanooga; and it expressly stipulâtes that it "is 
made with référence to and under the laws of the state of Tennes- 
see." The secretary of the association gives the foUowing signifieant 
évidence: 

"At the time the loan to défendant Denson was made, complalnant associa- 
tion had been for some time soliciting subscriptions to stock and receiving 
applications for loans in the state of Alabama, and had paid a tax or license 
fee required under the laws of the state of Alabama for foreign corporations 
proposing to do business in that state; and complainant's officers supposed 
and understood that the payment of this fee or tax was the only condition 
witli which it was necessary for them to comply in order to be entitled to do 
business in that state. Subsequently, however, and some months after the 
loan to défendant Denson was made, complainant was informed by an at- 
torney in the state of Alabama that the Alabama statutes required foreign 
corporations doing business in Alabama to designate a local agent on whom 
process against the association eould be served, and also a local place of 
business in that state. Thereupon complainant promptly designated such 
local agent and place of business, and continued up to the 2d of October, 
1899, to pay the license tax or fee required of nonresident corporations doing 
business in Alabama, and to keep a local agent and place of business in that 
etate." 

The question presented in this case is not under the laws of which 
state is the contract of loan to be construed, nor in what place was 
the money loaned to be repaid, and this éliminâtes from the neces- 
sary considération of this case very many of the adjudged cases cited 
in the briefs on both sides; and we may say with regard to the re- 
maining cases cited that it is impossible to reconcile them with each 
other, and that (as is generally the case where the courts hâve in 
mind to compel the payment of an honest debt as against prohibitory 
laws) the application and construction of the particular prohibitory 
laws and the reasons given therefor should generally be restricted 
to the individual case, and for other cases considered to be more or 
less instructive, but never conclusive. On the facts as recited in 
the présent case it is perfectly clear that ail the business of loaning 
money to Denson, with the single exception that the association in 
Tennessee said, "Tes," was transacted in the state of Alabama, and 
that the contract was completed by the exécution and delivery of 
a note and deed of trust and the payment of the money loaned, ail 
in the state of Alabama; and the same was "doing the business for 
which the association was incorporated," within the meaning of the 
constitution and laws of the state of Alabama, as above quoted. 
And it may be said, if ail this be not the doing of business of a for- 
eign corporation within the prohibition of the constitution and laws 
of Alabama, then the National Building & Loan Association of Chat- 
tanooga, and other foreign associations engaged in the same busi- 
ness of loaning money on real security, may safely flood the state of 
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Alabama witli soliciting agents, make ail the negotiations for îoans, 
take real-estate securities therefor, and fully transact ail other busi- 
ness pertaining to their corporate functions as though incorporated 
therein, and yet neither be obllged to hâve a known place of business 
or any authorized agent witbin the state, nor pay any license tax 
or fee, as required of nonresident corporations doing business there- 
in. To show the construction and efïect of the constitution and 
laws of Alabama regulating the transaction of business within the 
State by nonresident corporations, we cite from the décisions of the 
Alabama suprême court, whicb are without conflict on the snbject: 

"ïhe real test Is that applled In Beard v. Publlshing Co., 71 Ala. 60: Is 
the corporation engaged In the transaction of business, or any part thereof, 
It was created and organized to transact? If It be, it 'does business' within 
the meanlng of the constitution. If it be net, — if the act It is doing or has 
done is not within its gênerai powers and franchises,— It is not the business 
to M'hich the constitutional requirement is directed." Sullivan v. Timber Ce, 
103 Ala. 371, 380, 15 South. 941, 25 L. R. A. 543. 

"The business upon the doing of which the plaintiff relied for a recovery 
was the loan of mouey by the défendant to a résident citizen of tliis state; 
the talîing of a mortgage upon land of the borrower, situated in this state, 
to seoure the debt, which was evidenced also by promissory notes, with 
separate notes for Installments of the Interest. Under the constitution and 
the statute a single act of business done without complylng wlth the pre- 
scribed conditions is a violation of both. There need not be a carrying on of 
business. The loan of money hère and the talsing hère of notes and mort- 
gage to secure repayment, the mortgage being on land situated in this state, 
is the doing of business hère, within both the constitution and the statute. 
Ginn v. Securlty Co., 92 Ala. 135, 8 South. 388; Farrior v. Securitv Co., 88 
Ala. 275, 7 South. 200; MuUens v. Mortgage Ce, 88 Ala. 280, 7 South. 201. 
And the facts that the notes and mortgage are executed hère, though they 
may be payable elsewhere, and the land embraced in the mortgage Is situ- 
ated hère, are sufflcient to show prima facie that the transaction Involves 
the doing of business by the lender and mortgagee in the state of Alabama. 
Farrior v. Securlty Co., 88 Ala. 275, 7 South. 20Ô; Mullens v. Mortgage Co., 
88 Ala, 280, 7 South. 201." State v. Bank, 108 Ala. 3, 6, 18 South. 533. 

And as a further instructive case on the snbject: 

"The bill allèges that the complainant corporation, 'under Its charter and 
la'U's of Incorporation, had fuU power and authority' to loan the money and 
talie the mortgage in controversy. In engagiug in such a transaction, the 
complainant was In the exercise of Its chief corporate functlon, as imported 
by its very name, and as admitted by the bill. The prohibition of the con- 
stitution Is against 'doing any business in this state' without compliance with 
the conditions specified. The doing of a single act of business, if it be in the 
exercise of a corporate functlon, is as much prohlbited as the doing of a 
hundred such acts; and it is just as much opposed to the policy of the 
constitution, which Is to protect our citizens against the fraud and imposition 
of Insolvent and unreliable corporations, and to place them in an attitude to 
be reached by légal process from our courts In the event of any existing 
necessity to bring suit against them to vindioate a légal right, or to contest 
the validity of any contract made by or with them. The phrase 'doing any 
busmess' is more comprehensive in meanlng than the carrying on or engaging 
in business generally, which Involves the idea of continuance, or the répéti- 
tion of lilîe acts. Ail the adjudged cases, so far as we hâve examined, in and 
out of this state, assume this to be true, except the case of ilanufacturing 
Co. V. Perguson, 113 U. S. 727, 5 Sup. Ct. 739, 28 L. Ed. 1137; 2 Mor. Priv. 
Corp. (2d Ed.) |§ 661, 665, and cases cited. There It was said that a clause 
In the constitution of Colorado, Ulie the one hère under considération, was 
not to be construed to prohibit a single act, but only 'the carrying on of 
business' by a foreign corporation. The act there done was the makiug of a 
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coutract in Colorado, to manufacture certain macliinery in Ohio, to be deliv- 
ered in the latter state for transportation to tlie purcliasers in tlie former. 
ïhe promise was a mère agreement to deliver goods in anotlier state, and 
possibly was not the unlawful exercise of a corporate function. Beard v. 
PuWisliing Co., 71 Ala. CO. However that may be, we do not coueur in tlie 
construction given, in which also two of the judges of the court reudering 
the décision, it seems, did not agrée. Their concurrence in the judgment 
was placed solely on the ground that the prohibition contained in the Colo- 
rado constitution, when directed against a sale of that cliaracter, would be 
an attempted régulation of commerce between the states, and on this ae- 
count void for repugnaney to the fédéral constitution. In Dudley v. Collier, 
87 Ala. 4SI, 6 South. 304, we discussed at some length this clause of our 
constitution, and the act of the législature seeking to carry it into effect by 
the imposition of penalties on ott'ending parties. We there distinguished 
Sherwood v. Alvis, 83 Ala. 115, 3 South. 307, as involying the case of a fore- 
closed mortgage, by which the contraet in question had become, in a measure, 
fully executed between the parties. This distinction is recogn-zed also in 
the more récent delirerance of Craddock v. Mortgage Co. (decided at the 
présent term) 7 South. 196, which was determiued on the authority of that 
case. The législative act cannot change the construction or meaning of the 
coustitutional clause under considération. It may throw light on its con- 
struction, and render its enforeement more effective; but It can neither add 
to nor take from the légal significance of its meaning, which was the same 
before as after the date of the enactment designed to give vigor to its exécu- 
tion. But the statute may be looked to as a législative interprétation of the 
coustitutional clause, and, as such, is entitled to much weight. Manufacturing 
Co. V. Ferguson, 113 TJ. S. 727, 5 Sup. Ct. 739, 28 L. Ed. 1137; Ex parte Hardy. 
68 Ala. 303. This case, in our judgment, must be governed by the rule de- 
clared in Dudley v. Collier, supra. The loan of the money by complainant 
to the défendant was an act of corporate business, which was prohibited by 
the constitution; and this illégal act was the considération of the defend- 
ant's promise to pay the borrowed money. The promise, therefore, was 
vold, and, being executory, the courts will not lend their aid to its enforee- 
ment; for this would be a subversion of a régulation made for the publie 
good. Apparent injustice, it is true, often follows from the application of 
provisions of this nature, by which contracts are annulled for illegality, or 
as obnoxious to good morals, or violative of public policy, or for repugnaney 
to positive statutes. But the law does not allow this resuit for the beneflt 
of either of the offending parties as being less censurable or more favored 
thau the other. It only lets the parties who are in equal fault severely alone, 
as the surest mode of securing obédience to the authority of its mandates." 
Farrlor v. Security Co., 88 Ala. 275, 278, 279, 7 South. 200. 

Following the proper rule, as declared in the last-cited case, — i. e. 
to "let the parties who are in equal fault severely alone," — the de- 
cree of the circuit court is reversed, and the cause is remanded, 
with instructions to dismiss the bill. 
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(Circuit Court of Appeals, Seventh Circuit Aprll 9, 1901.) 

No. 729. 

1, Equity— Bill fob Keview— Newly-Discovebed Evidekce— Leave op 
Court. 

A bill of revlew for newly-dlscovered évidence should be brought In 
the court in which the decrees sought to be reviewed were rendered, 
leave therefor being flrst obtained from the suprême court and circuit 
court of appeals, by which they were affirmed. 
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2. SAM35— FrAUD. 

A biU of revlew, on the ground of fraiid In obtalning the decrees 
sought to be reviewed, should show how complalnants were put on In- 
quiry as to the alleged facts; by what means they learned them; or 
why the diseovery, by the exercise of ordlnary prudence, might not hâve 
been made when the litigatlon was begun. 

3. Bridge Company— Soits agaisst Bailkoads for Tolls— Dkckees— Con- 

cldsivenbss. 

A contract with a bridge Company gave railroad companies the right 
to use the bridge In perpetuity on their agreement to pay certain month- 
ly tolls, and to pay each one-fourth of the deficiency for every period of 
six months in which the toUs for freight trafHc fell below $40,0(30. The 
bridge company, however, was not to contract with any other person 
or Company at a less rate than was therein provlded for without the con- 
sent of the railroad companies. TJnder this contract suits were brought 
by the bridge company for deficiencies in tolls, and the decrees therein 
determined that reduced rates then charged by the bridge company con- 
stltuted no défense, and that charges then made for counsel fées were 
also proper. Held, that the decrees were not conclusive as to the rights 
in the same respects, of the same défendants, in a subséquent suit by 
the bridge company on the same contract, for deficiencies covering a dis- 
tinct period of time, within which the facts determinative of the atti- 
tude and rights of the parties may or may not hâve been the same. 

4. Samb — Evidence — Defeksb. 

In a suit on the contract for deficiencies In tolls, défendants elaimed 
a release from liability by reason of complainants' réductions in the 
stipulated rates. On this question Indivldual oiïicers of défendants tes- 
tified that they each had no information of the réduction, but the proof 
showed, on the other hand, that during the long period in question thèse 
réductions had been submitted to agents and experts of défendants for 
examination, and that they were not only reasonable, but necessary to 
prevent diversion of traffle and ineome. Helà, In view of the well-loiown 
course of business, and the certalnty that changes of rates over one line 
or System of railroads would soon be felt or Ijnown on other lines, and 
especially In view of the direct interest of défendants in the rates charged, 
that they must bave Ijnown thereof, and that their f allure to object before 
suit Imported consent, and hence the réductions were no défense. 

5. Same— Release from Liability as Surett or GaARANTOR— Right to 

Assert. 

Whlle the purpose of the parties expressed in the contract was to pro- 
vide a fund for the payment of Interest on bonds which it was con- 
templated should be issued by the bridge company, the railroad com- 
panies had a direct Interest in the construction and opération of the 
bridge; and hence, In a suit under the contract for deficiencies in tolls, 
from liability for which they elaimed they had been released by reason 
of the bridge company's réduction in the stipulated rates, they conld not 
assert the right of a surety or guarantor to insist that any departure 
from the letter of the contract by the bridge company, however slight, 
and even though bénéficiai, had worlied their discharge. 

6. Same — Contract with Railroad Company— Construction — Recovery op 

ExPENSBS OP Litioation. 

An amendment to the contract further stipulated that the revenues 
from ail sources since the opening of the bridge should be flrst applied 
to the payment of interest on the bonded debt, and specified dividends 
on the capital stock of the bridge company, and the cost of "repairs, 
maintenance, and ail expenses connected tlàerewith, the surplus to be- 
long to the railroad companies parties hereto." Held, that the obliga- 
tions of the railroad companies were not enlarged or modifled by the 
amendment, and hence, In a suit for deficiencies In tolls, they could not 
be made to pay fées pald by the bridge company to attorneys and one 
of Its ofiicers, and other expenses incurred in the litigatlon. 



PITTSBUEGH, C. , C. & ST. L. EY. CO. V. KEOKUK & H. BRIDGE CO. 783 

7. Sajie— Evidence— MoKTHLY Reports op Railiîoads. 

In a suit for deflciencies in tolls, semiannual statements, made up 
from the monthly reports of the raiiroads using the bridge, were com- 
pétent évidence thereof ; their reliability as stiowlng the aetual receipts 
of the bridge company from the raiiroads afCectlng their weight only, 

Appeal from the Circuit Court of the United States for the South- 
ern District of Illinois. 

Thls is a sequel to prier suits between the same parties. By two decrees 
of the circuit court of the United States for the Northern district of Illinois, 
the first rendered on January 21, 1884, and afflrmed by the suprême court 
(131 U. S. 371, 9 Sup. a. 770, 33 L. Ed. 157), and the second rendered on De- 
cember 9, 1892, and afBrmed by this court under the direction of the suprême 
court (46 U. S. App. 530, 15 C. C. A, 184, 68 Fed. 10; 155 U. S. 156, 15 Sup. 
et. 42, 39 L, Ed. 106), the appellants were adjudged to pay, and it appears 
hâve paid, to the bridge company, for deflciencies in tolls for the use of the 
bridge under the contract of January 19, 1869, as modified on Jime 6 and 
iSovember 25, 1871, the sums of $153,791.29 and $143,367.65, respectively, for 
the perlods from September 1, 1874, to March 1, 1883, and from the latter 
date until March 1, 1892, in addition to the sum of $36,651.17 paid voluntarily 
before the first-named date. This suit was brought by the appellants, the 
Fittsburgh, Cincinnati, Chicago & St. louis Railway Company (called the 
Pittsburgh Company), and the Pennsylvania Kallroad Company, in the circuit 
court of the United States for the Southern district of Illinois, for the purpose 
of recoverlng of the appellee, the bridge company, the money so paid upon the 
decrees or a part thereof, on the ground of alleged fraud and newly-diseov- 
ered évidence. The original bill was brought in February, 1895, and, not 
denying or questionlng the right of the bridge company to change the rate 
of charges or tolls without the consent of the rallroad companies, alleged pay- 
ment of "the sum of $26,000 or thereabouts in excess of the amount which 
sald bridge company was justly, equitably, and legally entitled to hâve or re- 
ceive." The amended bilI was filed on September 22, 1896. The substance 
of the averments of fraud Is that the bridge company never requested the 
complainants, or either of them, to consent to any change in the sehedule of 
rates or tolls in the contracts speclfled, nor notifled the Columbus, Chicago 
& Indiana Central Railway Company (called Columbus Company), or the 
complainants, or either of them, of any contemplated or desired change of 
the sehedule, or that any such change had at any time become necessary 
or prudent; that the complainants, at ail times heretofore, relying upon the 
good faith and Integrity of the bridge company to charge and collect the tolls 
and rates speclfled in the contract and amendments, hâve understood and be- 
lieved that the semiannual statements of accoimt rendered showed correctiy 
the items and amounts of receipts by the bridge company for trafflc over the 
bridge, based upon charges or tolls collected in fuU accordance with the con- 
tract and amendments, but that, as they are now Informed, believe, and 
charge, the défendant from time to tlme fraudulently, and without notice to, 
and without the consent of, the Columbus Company, and without notice to, 
and without the consent of, the complainants, or either of them, reduced its 
rates of charges and tolls, and that the semiannual statements are not based 
upon the contract rates, but upon much smaller rates, whereby the deflcien- 
cies to be made up hâve been caused, or hâve been made much larger than if 
the stipulated rates had been collected; that the statements were also made 
up upon the false theory that the railway companies, parties to the agreement, 
had guarantied the receipts of the bridge company from ail sources, over and 
above the cost of opération and maintenance, to equal $40,000 for each six 
months, whereas, in fact, the guaranty was only that the receipts from freight 
tralHc should equal or net sald bridge company the sum of forty thousand 
dollars semiannually; that In the proceedings in either of the causes In whlch 
the decrees against the appellants were entered no question of the basis 
upon which the semiannual statements had been made was raised or sug- 
gested; that the appellants, reposing full confidence In the bridge company, 
took no thought or action beyond verifying the clérical accuracy of the state- 
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ments as eompared with the books of the eompany, and, haTïng no thought 
ôr information that the contract rates had been modlfied, were misled and 
defraiided; that they did not discover the wrong and fraud until recently, 
and àfter the second decree was rendered; and that by reasonable diligence 
they could not hâve linown the new matters and things set forth in time to 
hâve used them in said cause "prior to the hearing thereof, and rendition 
and aflirmance of said decree." A demurrer was flled, but by agreement it was 
withdrawn, and an answer and cross bill filed, the purpose of the latter being 
to recover of the appellants their share of the deficiencies in tolls accrued 
since the last decree. The answer, besides denylug ail allégations of con- 
cealment and mlsrepresentation, and want of notice to the appellants, sets 
ont the pleadings, proceedings, and decrees in the prior suits, for the purpose 
of showing what was thereby adjudged. Further amendments made to the 
pleadings of each party need not be stated. 

The following provisions of the bridge contract and amendments are per- 
tinent to the présent questions: 

Original contract of January 19, 1869: "The rates for transportation of 
freight across said bridge shall be as per Schedule A, hereto attached and 
made part hereof, and paid for severally by each of the railroad companies 
transporting the same. The moneys for the use of said bridge shall be paid 
on the tenth day of each month to the party of the fifth part. In case the 
party of the fifth part (the bridge eompany) allows any other railway Com- 
pany than those named hereln to usé said bridge, it shall furnish to the par- 
ties of the other parts monthly statements of the freight tonnage transported 
by said companies, and it is agreed that, if any other railroad eompany is au- 
thorized to transport across said bridge at lower rates than herein stipulated 
for, such permission shall, of itself, operate to reduce the rates to be paid to 
the parties hereto so as to correspond with such lower rates." 

Schedule A: "The railroad tonnage of ail parties over said bridge for each 
year, from the first day of January to the thirty-first day af December, in- 
clusive, shall be ascertained. * * * Nor shall the aggregate net earnings 
from freight in any one year fall below the sum of eighty thousand dollars 
(80,000) to the said party of the fifth part. And in case the said named sum 
is not reachéd at the end of any year under the schedule rate, then the par- 
ties of the first, second, third, and fourth parts shall make up to the party of 
the fifth part such deflciency, each of the said parties, for itself and not for 
the others, paying said deficlency in proportion to the tonnage It has passed 
over said bridge, each being responsible only for itself, and not for the others; 
provided, further, that, during the next or any subséquent year following such 
deficiency, the rates may be increased at the option of the railway companies 
hereto; and provided, further, that the party of the fifth part shall not con- 
tract with any person or eompany for the transportation of freight or passen- 
gers at a less rate than herein provided for without the consent of the rail- 
way companies hereto. No increase of tonnage shall cause a deerease in the 
aggregate annual revenue from freight. * * * At the end of each year 
the accounts shall be adjusted, so that the total payments for the year will 
amount to the sum due, according to the rate above provided for." 

Amendment of June 6, 1871: "The following modifications in the original 
contract between the parties hereto, dated January 19, 1869, for the construc- 
tion and use of the bridge at Keokuk, are hereby agreed to: First Instead of 
tlie schedule of tolls named therein the following shall be charged: ♦ * * 
Second, instead of the railway companies parties to the said contract mak- 
ing good any sum necessary to net the bridge eompany from railway freight 
traffic the sum of eighty thousand dollars per annum, pro rata, in proportion 
to the tonnage passed over the bridge by each railway eompany, it is agreed 
that the deficiency, if any, necessaiy to be paid, in order to produee to the 
bridge eompany at the rate of eighty thousand dollars per annum from rail- 
way freight trafiBc, shall be made good by each of the four railway companies 
hereto, to wit, the Toledo, Wabash and Western, the Toledo, Peoria and War- 
saw, the Des Moines Valley, and the Columbus, Chicago and Indiana Central 
Railway Companies, by each for itself, and not for the others, paying one- 
fourth part of the deficiency, if any. * • • " 

Amendment of November 25, 1871: "And it is further stipulated and 
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agreed by, to, and with the parties hereto, In the manner as hereinafter set 
forth, that thèse présents, when executed by the said parties, be and become 
a part of the modified contract, bearing date the sixth day of June, one thou- 
sand eight hundred and seventy-one, and also, in addition thereof, it become 
a part of the original contract bearing date the nineteenth day of January, 
one thousand eight hundred and sixty-nine, the foregoing and foUowing be- 
jng subjoined thereto by the parties hereto as between themselves. And it is 
further stipulated and agreed that the net revenues from ail sources of the 
siaid bridge company since the day of its said bridge being opened for trafïic, 
after payment for repairs, maintenance, and ail the expenses connected there- 
with, including reasonable cost for operating the bridge and approaches there- 
to, shall in the first instance thereafter be applied by said bridge company 
to the payment of the interest on one million dollars of mortgage bonds is- 
sued by said bridge company, and thereafter, provided any advances made by 
the railroad companies parties hereto towards paying the bonded interest shall 
hâve been flrst repaid as hereinafter recited, said net revenues shall be ap- 
plied to the payment of dividends upon the capital stock of said bridge com- 
pany, to wit, one miUion of capital stoclc, said dividends not to exceed in any 
one year eight per eentum; and when the revenues as aforesaid are sufficient 
to make the said payments, to vpit, the interest and dividends as aforesaid, 
the tolls upon the railway passengers and freights shall be from time to time 
reduced, so that the net revenues from ail sources shall never exceed the sum 
necessary to produce the interest and dividends as aforesaid; and any net 
revenues in excess of said sum shall belong to the rallvifay companies parties 
hereto, to be divided among them in proportion to the sums they may hâve, 
respectively, pald tov^ards the fund necessary to pay the bonded interest. 
* * * And it Is further agreed by the parties hereto that any payments 
made by the railroad companies hereto, under the provisions of the previous 
contracte before mentioned, tovrards making up the sum necessary to meet 
the bonded interest of the bridge company, the obligation to do which is here- 
with afflrmed, said payments are to be considered as advances, to be repaid 
out of the flrst surplus revenues of the bridge company àfter payment of the 
bonded interest and expenses as aforesaid, and before any dividends are made 
upon the capital stock. • » * " 

The appellants, the Pittsburgh and Pennsylvania Companies, did not in 
their own names exécute the contract, but they became bound thereby 
through the signature of the Columbus Company, as explained in the opin- 
ions of the suprême court referred to. By the decree in this case the appel- 
lants took nothing, but upon the cross bill were adjudged to pay the bridge 
company the further sum of $142,474.80, for deflciencies aeerued to June 19, 
190O, the date of the decree. Numerous errors are specified. 

J. T. Brooks, George Willard, S. P. Shope, and J. C. Mathis, for ap- 
pellants. 

Henry S. Kobbins and Perry Trumbull, for appellee. 

Before WOODS, JENKINS, and GROSSCUP, Circuit Judges. 

WOODS, Circuit Judge, after making the foregoing statement, 
delivered the opinion of the court. 

The bill of the appellants, if intended as a bill for review on the 
ground of newly-discovered évidence, should hâve been brought in 
the court in which the decrees that it was sought to hâve reviewed 
were rendered; leave therefor being first obtained of the suprême 
court and of this court, by which the decrees had been alfirmed. 
Southard v. Russell, 16 How. 547, 570, 14 L. Ed. 1052; Kingsburv 
V. Buckner, 134 U. S. 650, 671, 10 Sup. Ct. 638, 38 L. Ed. 1047; Bank 
V. Tavlor, 9 U. S. App. 406, 447, 4 C. C. A. 55, 53 Fed. 854; Sev- 
mour V. White Co., 34 C. C. A. 240, 92 Fed. 115. As a bill for re- 
lief on the ground of fraud in the obtaining of the decrees it is 
107 F.— 50 
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upoQ its face insufiBcient, and its defects are in no manner supple- 
mented by tlie proofs. It is not shown how the appellants were 
put upon inquiry into the facts, by what means they leamed them, 
aor why the discovery might not just as well hâve been made at the 
commencement of the litigation, if, in obédience to the dictâtes of 
ordinary prudence, inquiry had been then instituted. No conceal- 
ment or misrepresentation is alleged. The semiannual statements 
did not profess or purport to be based on the schedule rates. The 
bringing of the suits was notice to the appellants to prépare for 
défense, and "if they took anything for granted it was at their own 
risk." Embry v. Palmer, 107 TJ. S. 3, 2 Sup. Ct. 25, 27 L. Ed. 346. 
Such relief as is sought, though the power to grant it extends to 
cases of accident and mistake, as was said in Brown v. Buena Vista 
Co., 95 U. S. 157, 24 L. Ed. 422, "is never given upon any ground 
of which the complainant, with proper care and diligence, could 
hâve availed himself in the proceeding at law." See, also, Avery 
V. U. S., 12 WaU. 304, 20 L. Ed. 405; Grim v. Handley, 94 U. S. 
652, 24 L. Ed. 216. The rule as stated by Chief Justice Marshall in 
Insurance Co. v. Hodgson, 7 Oranch, 332, 336, 3 L. Ed. 362, 363, 
is "that any fact which clearly proves it to be against conscience 
to exécute a judgment, and of which the injured party could not hâve 
availed himself in a court of law, or of which he might hâve availed 
himself in a court of law, but was prevented by fraud or accident, 
unmixed with any fault or négligence in himself or his agents, will 
justify an application to a court of chancery." The fraud alleged 
to be available must be extrinsic; that is to say, "not in the subject 
of the litigation, not in anything which was involved in the issues 
tried, but fraud practiced upon the party or upon the court, during 
the trial or in prosecuting the action, or in obtaining the judgment." 
U. S. v. Throckmorton, 98 U. S. 61, 25 L. Ed. 93; Marshall v. Holmes, 
141 U. S. 589, 12 Sup. Ct. 62, 35 L. Ed. 870; Graver v. Faurot, 46 
U. S. App. 268, 22 C. 0. A. 156, 76 Fed. 257. Of course, one who 
seeks relief from a decree in equity must be likewise free f rom fault 
or négligence. 

Touching the decree upon the cross bill, the contentions of the ap- 
pellants are — ^First, that by reason of the réduction in the rates 
and tolls eharged during the period covered by the decree they were 
released from ail liability; and, second, that, if liability be conceded, 
the accounting reported by the master was based upon an erroneous 
theory, and improperly included charges for counsel fées and other 
expenses of the bridge company in this suit and in the suit which 
ended in the decree of December 9, 1892. The appellee insists that 
thèse matters were involved in and therefore finally determined be- 
tween the parties by the decrees rendered in the prior suits. We 
are unable to see that that is so. Those decrees, of course, deter- 
mined that the reduced rates theretofore eharged were proper, or 
for some reason constituted no défense to those suits, and that the 
charges then made for counsel fées were also proper; but it does 
not follow that any question of the rightfulness of the rates and 
tolls collected since March 1, 1892, and of the items of account now 
disputed, is foreclosed. What was done before may hâve been done 
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with the approval of the railroad companies, wMle what lias been 
done since the second decree may bave been without their knowledge 
or against their protest. The suits, it is true, hâve ail been be- 
tween the same parties, and upon causes of action arising ont of 
one and the same contract, and yet each has been upon a separate 
and distinct cause of action, covering a distinct period of time, 
within whieh the facts determinative of the attitude and rights of the 
parties may or mav not bave been the same. Cromwell v. Sac Co., 94 
U. S. 351, 24 L. Ed. 195; Nesbit v. Eiverside Dist., 144 U. S. 610, 
12 Sup. et. 746, 36 L. Ed. 562; Bissell t. Spring Valley Tp., 124 
U. S. 225, 8 Sup. et. 495, 31 L. Ed. 411. Of course, whatever was 
determined in the earlier suits, either expressly or by necessary im- 
plication, as that the appellants are in effect parties to and bound 
by the bridge contract and amendments, and their liability thereon 
unaffected by the éviction of the Pittsburgh Company from the pos- 
session of the railroad of the Columbus Cîompany, must be consid- 
ered as having been put at rest; but to extend the estoppel as pro- 
posed would, we think, be unreasonable and without précèdent. 

The contention of the appellants that, by reason of the rates and 
tolls charged during the period covered by the cross bill having been 
less than the stipulated rates, they are released from ail liability 
for the deficiencies accruing during that period, seems to be with- 
out substantial merit in fact, whatever the proper construction of 
the contract. The idea of making a défense on that ground is an 
afterthought, disclosed flrst in the amended bill, which was not 
filed until near twenty months after the bringing of the suit, fifteen 
years after the bringing of the flrst suit against them by the bridge 
Company, and twenty-two years after they flrst denied liability upon 
the contract. The proof is that from July 1, 1885, to Pebruary 1, 
1889, a discount of 25 per cent, from schedule rates was allowed, 
and from the latter date to the time of the hearing a rebate of 15 
per cent, had been allowed, and thèse déductions or discounts were 
shown upon returns submitted to agents and experts of the appel- 
lants for examination. In view of the well-known course of busi- 
ness, the certainty that any change of rates over one line or Sys- 
tem of railroads will be very soon felt and known upon other Unes, 
and especially in view of the direct interest of the appellants in the 
rates charged for crossing this bridge, it is impossible to believe 
that they were without knowledge of the rates charged; and this 
conclusion is not affected by the testimony of individual offlcers 
that they each had no such information. The interchange of busi- 
ness through a course of years necessarily carried to ail concerned a 
knowledge of the rates being charged, and the long-continued failure 
of the appellants to object to the reduced rates imports consent. The 
réductions made are shown, without dispute, to hâve been not only 
reasonable, but necessary, to prevent the diversion of trafiSc and in- 
come. There is no ground whatever for the charge in the amended 
bill that the deflciencies were caused or enhanced by the réductions. 
The contrary is true. 

The rules governing contracts of suretyship or guaranty are not 
applicable. While the purpose of the parties was to provide a fund 
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for the payment ol interest upon the bonds wliicli it was contem 
plated sliould he issued by tlie bridge company, the railroad com- 
panies which. entered into the contract had a direct interest in the 
construction and opération of the bridge, and cannot assert the right 
of a surety or guarantor to insist that any departure from the let- 
ter of the contract by the bridge company, however slight, and even 
though bénéficiai, has worked their discharge. Bank v. Gay, 57 
Conn. 224, 17 Atl. 555, 4 L. E. A. 34r>; Eichardson v. Draper, 
87 N. Y. 337; Kernochan v. Murray, Hl N. Y. 306, 18 N. E. 
868, 2 L. R. A. 183. By its charter — the act of congress under 
which it was organized — the bridge company was authorized to 
coUect only reasonable toUs, and if the rates originally agreed upon 
became unreasonable it became its duty to change them, and the 
duty of the appellants to consent to the change, and, it being clear 
that the changes made were reasonable and necessary, it ought 
perhaps on that ground alone to be held that the liability of the 
appellants was not affected by the réduction; but it is to be ob- 
served that the Columbus Company, to whom as the représentative 
of the appellants the bridge company was under engagement to give 
whatever notice was necessary, had gone ont of existence, and the 
appellants had repudiated the contract before the réductions in 
rates were made; so that notice to the appellants, if required by 
the contract, and a request for their consent to the changes pro- 
posed, would hâve been useless, and the failure to give the notice 
and to obtain the consent should therefore be of no conséquence. 

The objection that the decree should not bave included the fées 
paid to attorneys and an officer of the bridge company, and other 
expenses incurred in the litigation, is, we think, well taken. The 
clear effect of the original contract and ârst amendment was to bind 
the appellants to make good to the bridge company one-fourth of 
the deficiency of net income from "railroad freight trafQc" for every 
period of six months, if the amount fell below |40,000. There is 
nothing in the second amendment to affect this obligation. That 
amendment has référence to revenues from ail sources, and pro vides 
that after payment of interest upon the bonded debt and capital 
stock of the bridge company, and the cost of "repairs, maintenance, 
and ail expenses connected therewith," the surplus "shall belong to 
the railroad companies parties hereto." The phrase, "ail expenses 
connected therewith," it is clear, includes ail expenses which must 
be taken into account in determining "the net revenues from ail 
sources," and manif estly includes more than can be considered in 
determining the "net earnings from freight in any one year," or for 
any period of six months. For deficiencies in receipts from freight 
traffic only did the railroad companies become responsible. That 
obligation is expressly aflfirmed by the second amendment, but it is 
not enlarged or in any way modifled. 

It is urged that the semiannual statements, made up from the 
monthly reports of the railroads using the bridge, were not compé- 
tent évidence of deiiciencies under the contract; but the objection 
is not Sound. There has been no suggestion that the statements 
do not show the actual receipts of the bridge company from the 
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railroads using the bridge. They were certainly compétent for that 
purpose; and if it be true, as pointed eut, that better means miglit 
hâve been employed to obtain true and reliable monthly reports, 
the fact is irrelevant, unless in the acconnting the bridge company 
should be charged with what it ought to hâve received in addition 
to actual receipts; and even upon that theory the fact might affect 
the weight, but not the competency, of the évidence. The total of 
the items improperly charged seems to be $36,833.39, one-fourth of 
which, or |9,208.35, with a proper addition for interest, should be 
deducted frora the decree, and, so reduced, the decree will be af- 
firmed, each party paying one-half the costs of the appeal. 



PRINTUP et al. v. HILL et aL 
(Circuit Court, N. D. Georgla. January 28, 1901.) 

L Dbed — EsTATB Ckbatbd — Dbfbasible Fbe. 

A deed conveyed real estate for the sole use of M. "and her helrs, and. 
In default of issue on the death of sald M.," then to others. Held, that 
under the law of Georgia, where the property was situate, such deed did 
not create an estate tail, nor a Ufe estate In M. with remainder over, but 
a fee-slmple estate In M., determinable upon the contingeucy of her death 
leaving no living issue; and that since, under the laws of the state at the 
tlme the deed was executed therein, a fee could not be limited on a fee, 
the condltlonal limitation over was void, and M. was vested with the 
estate in fee simple absolute. 
8. JuDGMBNTS— Pebsons Concludbd— Decree Establishing Lien for Taxes. 

The bénéficiai grantee in a deed which was made to a trustée durlng 
her mlnorlty brought suit to recover the property from one to whom the 
trustée had sold and conveyed It under an order of court. The convey- 
ance was held void, and the plaintlfiC was given a decree for the property, 
subject, however, to a lien thereon in favor of the défendant for taxes 
pald. The plaintiff failed to pay the amount, and the property was sold 
therefor under the decree. Helê, that since, under the statute (Pol. Code 
Ga. 1895, § 778), the taxes were a lien on the property without regard to 
the condition of the title, the sale was valid and conveyed a good title, 
not only as against the plalntifC, but, conceding her to hâve beeu a Ufe 
tenant only, as against the remainder-men also, although they were not 
parties to the suit. 

In Equity. Suit to remove cloud from title. On demurrer to bill. 

J. Branham and King & Spalding, for complainants. 
Wright & Ewing and King & Anderson, for défendants. 

NEWMAN, District Judge. This is a bill filed to remove an alleged 
cloud upon the title to certain lands in the city of Rome, in Floyd 
county, in this state. The cloud grows ont of a claim on the part of 
the défendants, who are brothers and sisters of Mary A. E. R. Hill, 
that they are remainder-men, and that after the death of the said 
Mary A. E. E. Hill the property in question will belong to them. 
Complainants claim that said défendants hâve no interest in the 
land, either now or in the future. The bill is demurred to, and a 
statement, therefore, of the facts contained in the bill, will show 
how the questions to be determined arise. 
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On the 23d day of January, 1857, William B. Smitli, of Flovd 
county, Ga., made and executed a certain deed of couveyance wliere- 
by, for the love and affection which. he entertained for Mary A. E. 
R. Perkins, daughter of James P. Perkins, tlie son by marriage of 
said grantor, and of flve dollars, the said Smith conveyed to James 
P. Perkins, as trustée for his oldest daughter, Mary Ann Elizabeth 
Eeubena Perkins, the tract of land in controversy. The language 
of the deed wMch gives rise to this contest is as follows: 

"The said William K. Smith hath bargained, sold, given, and conveyed, and 
doth hfereby bargain, sell, give, and eonvey, unto the said James P. Perkins, 
trustée as aforesaid, for the sole use of the said Mary A. E. R. Perkins, 
daughter of said James P. Perkins, and her heirs, and, in default of issue on 
the death of said Mary A. E. R. Perkins, then the other children of said 
Perkins in common, if any, to share and share alike. If none, then in trust, 
to said James P. Perkins. The trustée to be appointed by the court of law, 
never to be subject to his (the said James P. Perkins') debts or liabilities in 
any manner whatsoever, and, in case of the death of ail the heirs hereinbe- 
f ore mentioned, to revert to said William R. Smith forever." 

Mary A. E. R. Perkins is the same person who is named as a 
défendant herein under the name of Mrs. Mary A. E. R. Hill, she 
having many years ago intermarried with one H. B. Hill, who is 
now dead, and the said Mary A. E. R. Hill is a widow. At the 
January term, 1861, of the superior court of Floyd county, James 
R. Perkins obtained an order upon a pétition filed by him for the 
purpose, authorizing the sale of the property in dispute. To this 
proceeding Mary A. E. R. Hill (then Perkins) yvas not made a party, 
nor in any manner brought before the court, nor were there any 
other parties thereto except the trustée. At this time the said 
Mary was a minor. On the 25 th of August, 1865, James P. Perkins, 
as trustée for the said Mary A. E. R Perkins, made and executed 
a deed of conveyance to Daniel S. Printup, of Floyd county, wherein, 
by virtue of the decree of Floyd superior court granted upon the 
proceedings aforesaid, he undertook to sell and eonvey to Printup, 
his heirs and assigns, in fee simple, the property in question, and 
the said Mary A. E. R. Perkins indorsed on this deed her full and 
free consent for the sale of the property above set forth, and obli- 
gated herself to conflrm the sale whenever necessary, executing this 
consent and afSrmance under her hand and seal before two witnesses, 
one of them being the ordinary of Pulton county. Report of this 
sale was made to the January term, 1866, of the superior court of 
Floyd county, and thereupon, by consent of ail parties, as evidenced 
by their signatures, said deed was approved and conflrmed by the 
court, and was entered upon the minutes of the court, and Printup 
thereupon went into possession of the property by virtue of this 
conveyance. In May, 1871, Mary A. E. R. Hill and her husband, 
H. B. Hill, filed their bill in the superior court of Floyd county 
against Daniel S. Printup to set aside this sale of said property, 
made by Perkins, trustée. The bill set up the proceedings in the 
superior court of Floyd county at the January term, 1861, and the 
order of confirmation, and alleged that, at the time of granting 
each of thèse orders and making the consent to the deed, the said 
Slary was a minor; that she was not made a party in any manner 
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to the proceedings had before the court, and that Printup had pur- 
cbased with full notice of ail thèse facts; and th.at the proceeds 
of the sale of the property were squandered by the trustée, and net 
applied to the use and benefit of the cestui que trust. By amend- 
ment to this bill, at the January term, 1874, the plaintifEs alleged 
that Printup had allowed the property to be sold for city taxes due 
the city of Kome for the year 1873, and had bought in the same, 
and taken a marshars deed to the property, and tendered the taxes 
and offered to redeem the property therefrom, alleging that Printup 
had caused the assessment of the property against him to be 
changed to an assessment against said Perkins, trustée, and had pur- 
chased the property as the property of Perkins, trustée. After de- 
murring to the bill, Printup answered the same, setting up the 
validity of his title acquired under the proceedings in the superior 
court of Floyd county, and the deed made by Perkins, trustée, in 
pursuance of the order of court, alleging that the decree was prop- 
erly made, and was to the interest of the trust estate, in that the 
property was unproductive. He denied ail collusion between the 
trustée and himself, denied that the proceeds were used and squan- 
dered by the trustée himself, but àlleged that the same were rein- 
vested and used for the benefit of the cestui que trust, and set up 
that the cestui que trust had received other property in lieu thereof 
and in full satisfaction of the property then held by Printup. He 
denied ail knowledge of intempérance, etc., on the part of the trus- 
tée, or that he used the money received from the property for his 
own purpose, but that the same was used for the benefit of the 
cestui que trust. Printup amended his answer, and alleged that it 
was true that the property had been sold for taxes due the city of 
Rome, and that a marshal's deed had been made to him at said sale. 
He denied that he caused the property to be sold, or changed the 
assessment, but alleged that if the title had never been legally de- 
vested from Perkins, trustée, it was now in him by virtue of this 
tax sale, and that, if complainants' claim for the property was sound, 
the complainant should hâve paid ail taxes on the property from 
the time of the purchase by défendant to the présent time, but, 
on the contrary, he (Printup) had paid ail of the taxes, and, if he 
should now be decreed not to be the owner of the property, he was 
entitled to recover the same, with interest. The case thus made 
went to trial, and on the 21st day of July, 1876, a verdict was ren- 
dered, as follows: 

"We, the jury, find that the sale of the property In dispute by Jas. P. 
Perkins, trustée, to D. S. Printup, the deft, was unauthorized, and that the 
deed of said trustée to the deft. be annuUed and set aside, and that the 
deft. convey said property to a trustée to be appolnted by the court in the 
stead of said Jas. P. Perkins, to be held subject to the trusts specifled in 
said deed of Wm. E. Smith, and free from ail claim of the défendant. We 
also find in favor of the défendant the sum of one thousand dollars, to be 
paid by the first day of Dec. next, with Interest, and. In default of payment 
by said date, that exécution then issue for said sum against said trust prop- 
erty in favor of said deft." 

On this verdict, on the same day, a judgment was entered, as 

follows: 
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"Whereupon It Is adjudged and decreed by the court that the sald deed of 
Jas. P. Perkins, trustée, to the défendant, D. S. Printup, be annulled and set 
aslde, aad that the défendant, D. S. Printup, do convey the said trust property 
In said deed and in this bill deseribed to Wm. A. Wright, who is bereby ap- 
polnted by the court to be trustée of said property in the stead of said Jas. P. 
Perkins, who is hereby removed, to hold said property for the purposes, and 
subject to the trusts, in said deed of Wm. R. Smith set forth, and free from 
ail claims of the défendant, D. S. Printup, thereon. It is also decreed that 
the défendant, D. S. Printup, do recover of the said trustée, to be levied of 
said property, the sum of one thousand dollars, to be pald by said trustée by 
the first day of December next, with interest from this date, or, in default 
of payment by that date, that exécution do issue therefor, with interest there- 
on from this date. It is further decreed that the costs in this court, exeept 
the witness' fées, be paid by the parties mutually, each party paying his own 
witnesses; and that this decree opéra te as a spécial lien and first charge on 
said property, in préférence to ail other liens or charges." 

On the 7th day of January, 1878, said sum of $1,000 not having 
been paid, â. fa. was issued from the superior court of Floyd county 
directed to the sheriffs of the state, commanding them to make of 
the property deseribed hereinbefore the sum of |1,000, with interest 
thereon since the 21st day of July, 1870, by virtue of the decree 
aforesaid. The property was duly levied on upon the 7th day of 
January, 1878, and was duly advertised and sold on the first Tues- 
day in February, 1878. Daniel S. Printup was the purchaser of the 
same for |800, he being the Mgbest and best bidder, whereupon the 
sheriff of Floyd county made and executed to Printup his deed to 
the property. In 1887 Daniel S. Printup conveyed the property to 
the présent complainants. James P. Perkins is dead, and left the 
following children and descendants of chiidren: Mrs. M. A. E. E. 
Hill (formerly Perkins), Mrs. H. E. Wallace, James W. Perkins, and 
Royal Perkins, now deceased, but who left a son, W. R. S. Perkins, 
and his widow, Mrs. Mabel E. Perkins, who are his heirs at law. 
W. E. Smith died in 1860, leaving his wife, Annie E. Smith, and no 
children, and said Annie E. Smith has since died. 

The bill allèges that as in Georgia, since 1866, a woman remains 
a femme sole, although married, that since the majority of said 
Mary A. E. E. Perkins (now Hill) she has needed no trustée, and 
that the trust created in Perkins has been executed. The bill then 
allèges that the deed from Smith to Perkins, trustée, conveyed an 
estate tail, and that by virtue of the laws of Georgia that which 
would hâve been such an estate at coramon law became an estate 
in fee simple, and that after the exécution of the trust the title 
vested in said Mary A. E. R. Perkins absolutely in fee simple. The 
bill further allèges that the said descendants and children of James 
P. Perkins, other than.the said Mary A. E. E, Hill, claim that upon 
the death of said Mary, who, as has been alleged, is a widow and 
childless, they will be entitled to a fee-simple estate in the property 
in question, and that complainants hâve endeavored to sell said 
property, and that they hâve found that thé claims of said children 
and C ascendants of children of Perkins are and operate as a cloud 
upon their title, and render it impossible for them to dispose of or 
use as security the property in question, and they charge that such 
claims do operate as a cloud upon their title to the property. The 
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prayers of the bill are: (1) That it be decreed that the deed from 
Smith to Perkins, as trustée for Mary A. E. R. Perkins and her 
heirs, conveyed an estate in fee simple for the beneflt of said Mary; 
and that, upon the said Mary obtaining her majority, thë trust be- 
came executed, and an estate in fee simple to the property in the 
deed described became vested in her; and that the further limita- 
tions in the deed contained, in default of issue, on the death of the 
said Mary, were of no effect, null, and void. (2) That it be decreed 
that, at the time of the rendition of the decree in the case of Mary 
A. E. E. Hill and H. B. Hill against D. S. Printup, under the terms 
of the deed from W. K. Smith to James P. Perkins, trustée, the 
said Mary A. E. R. Hill held the title in fee simple to the property 
described. (3) That the amount adjudged in favor of the défend- 
ant, D. S. Printup, in said decree, and decreed to be paid ont of 
the trust estate, bound the entire fee-simple title in said property, 
and that the sale thereof under the conveyance made by the sheriff 
in pursuance of the sale conveyed to Printup an absolute fee-simple 
title to the property. (4) That orators are respectively the owners 
in fee simple of the respective pièces of property described in the 
bill as conveyed to them. (5) That the défendants, and none of 
them, hâve any right, title, or interest in and to the property in 
tontroversy, or any part thereof. (6) For gênerai relief. The case 
as now before the court présents for détermination — First, the con- 
struction of the language of the deed from Smith to Perkins, which 
bas been quoted, and the character of the estate which Mary A. E. 
R. Perkins (now Hill) took under same; second, whether, in any 
event, the title acquired by Printup by the sheriff's deed and the 
decree and sale in the case of Hill against Printup gave Printup a 
good fee-simple title, even if he had not obtained the same before. 
As to the first question stated above, namely, as to the character 
of estate which Mary A. E. E. Perkins took under the deed from 
Smith to Perkins, trustée, it is conceded by counsel for ail parties 
that it was either an estate tail, which, by opération of law in Geor- 
gia, became a fee simple, a qualified or base fee, which, being an at- 
tempt to limit a fee on a fee, would hâve been obnoxious to the 
law of Georgia at the time the deed was made, or a life estate only 
in Mary A. E. E. Perkins, with remainder as provided in the deed. 
I am satisfled that the language of this deed is not such as to create 
an estate tail. Indeed, the learned counsel for the complainants, 
while urging with some plausibility that the language of the deed 
had this eiïect, was frank enough to admit that as to the position 
thus taken he had considérable doubt. Even allowing that the words 
"her heirs" were qualified or limited, or given meaning, rather, by 
the subséquent words, "in default of issue on the death of the said 
Mary," so that the word "heirs" would mean issue or children, still, 
with this construction given, it would not create an estate tail with 
the necessary results under our statute. The language used con- 
templâtes a definite, and not an indeflnite, f allure of issue; that is 
to say, the language is, "in default of issue on the death of the said 
Mary A. E. R. Perkins." See Acts Ga. 1853-54, p. 72 (Civ. Code 
1895, § 3086). 
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In the case of Burton v. Black, 30 Ga. G38, 640, Judge Stephens, 
in an opinion for the court, discusses this question and détermines 
it in this language: 

"If property Is given to A. for life, and, If he sliall die wlthout issue, then 
over to B., the Jssue of A. are the persons whose existence is to prevent the 
property from going over to B.; and the just inference is that the 'issue,' with- 
out further description, are Inteuded to taise It. But if property Is given to 
A. for life, and, if he shall die 'without issue living at his death,' tlien over 
to B., the issue of A. 'living at his death,' are the persons who are to prevent 
the property from going over, and the just Inference is that only such issue 
are intended to take it as shall be living at A.'s death. Hère, there is no 
estate tall, for 'Issue living at the death of A.' cannot embrace persons in 
future générations. Thèse two extrême cases clearly illustrate the principle 
on which the Intention to ereate an estate tall Is reached by implication, or, 
more properly, by inference." 

This language illustrâtes the indeflnite or deflnite failure of issue 
as affecting the question. In the case which Judge Stephens was 
discussing (Burton t. Black), the fourth item of the will which was 
being construed gave the property to Benjamin, and then the fifth 
declared that it should go over to Robert if Benjamin should die 
without children. Discussing the language of this will particularly, 
the judge says: 

"JMow, if this were a case (as I shall presently show It Is not) where it Is 
allowable to draw an inference as to who Is Intended to take the property, 
from a désignation of those who are to prevent it from going over, the utmost 
Inference would be that at the death of Benjamin his 'children' are to take. If 
any, and, if not, then Robert is to take; that Is to say, It would be an estate 
to Benjamin for life, remaJnder to his children. If any, but, if none, then to 
Kobert. Can this posslbly be made an estate tall? Benjamin, and, after 
hlm, his children, are the persons, If any such there be, who constitute a class 
having succession from génération to génération, imtll the blood is exhausted. 
The term 'children' does not describe any such elass. In Its proper sensé It 
includes only the next génération to Benjamin, and to make it include more 
there must be something In the wlll (as there Is not) to show that it is used 
in a broader sensé. There are many books which say that the term must 
be also extended so as to include others, when there are no children proper 
to whom It can apply; but Mr. Jarman dénies the principle, and dénies that 
It Is sustained by any well-adjudicated case. For my part, I think Mr. Jar- 
man Is right. But, even If the principle be conceded, it never extends the 
term 'children' beyond such représentatives of children as are in life when 
the time arrives for children to take; that Is to say, 'children' In this case 
can include only children proper, or. In default of thèse, such représentatives 
of children as were in life at the death of Benjamin. The persons who take 
under the description of 'children,' in the largest possible sensé of the term, 
must ail be in life at the death of Benjamin. The conveyance exhausts itself 
on a single génération, and créâtes nothlng which bears a resemblance to an 
estate tall." 

In the présent case, allowing that the word "heirs," in view of 
the subséquent language used, meant "children," the apt language 
of Judge Stephens last quoted is, to my mind, a complète answer 
to the argument that the effect of the instrument was to ereate an 
estate tail. It may be remarked that in one portion of the opinion 
it is stated that "the fourth item of the will gives the property to 
Benjamin Burton, the son of the testatrix, and, as no less estate 
than a fee simple is expressed, that item créâtes a fee simple in 
Benjamin. This rule of construction, which makes every estate a 
fee simple unless a smaller one is expressed, is derived from that 
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very act of 1821 which is invoked to deîeat this limitation over." 
Acts 1821 (Cobb's Dig. p. 169; Civ. Code 1895, § 3083). 

Referring still fnrther to the case from whicà the foregoing ex- 
tracts bave been given, I think a further quotation will admirably 
illustrate what I hâve endeavored to state: 

"The Case of Troup's Will, 30 Ga. 496, will clearly illustrate this restric- 
tion, and the importance of It in arriving at the true intention of testators. 
That will makes a gift to George M. Troup, Jr., and his heirs, — ^a fee simple, — 
with the exception that, if he shall die 'without lineal descendants,' it shall 
then go over. It was contended in that case that, as the 'lineal descendants' 
were to prevent the property from going over, they were intended to take it, 
and that that intention made it an estate tail; lineal descendants constituting 
a elass which has succession from génération to génération. Such an infer- 
ence is opposed to the clear words of the will, for the will makes full pro- 
vision for two events, one or the other of which was obliged to happen, and 
Its provisions, therefore, are perfectly exhaustive of ail eontlngencies, leaving 
no room for inference. One of thèse two events is the flrst taker's dying 
without lineal descendants, and the other is his dying with them. Thèse two 
exhaust the possibilities, and there Is a fuU provision for each of them. The 
estate of the first taker is to be a fee simple, excluding lineal descendants and 
everybody else, fllling the whole tield, and leaving no room for anybody but 
the first taker, with his absolute and perfect dominion over the property dur- 
ing life, and after death, unless he shall die without lineal descendants. If 
he dies without lineal descendants, the property Is to go over, but, if he dies 
with them, the property is to be in the situation just described, — is to con- 
stitute a fee-simple estate in the first taker to the exclusion of everybody 
else. This will disposes of the whole estate in ail possible eontlngencies, by 
express words, excluding ail occasion or place for inference." 

This well-considered case is sufâcient authority upon this point. 

ïhe question remains as to whether or not the lauguage of this 
deed created a life estate in Mary A. E. R. Perkins, with remainder 
over to Perkins' other children, etc., or whether the estate she took 
was a conditional or defeasible fee. The property in controversy 
is Georgia land, and the instrument is a Georgia deed, so that of 
course it is controlled by the décisions of the suprême court of this 
State. While many cases pertinent to this question might be cited 
from décisions of the suprême court of the state, I shall content 
myself with referring to a few. Upon this question, also, the case 
of Burton v. Black, 30 Ga. 638, 640, is authority. That will gave 
certain property to Benjamin, but provided that it should go to Rob- 
ert if Benjamin should die without children. While the greater 
part of the opinion in this case is directed to the question which 
has been hereinbefore discussed, — as to whether the language used 
created an estate tail, — the court concludes and détermines that 
"the estate is to be just what the fourth item leaves it, a fee simple 
in the first taker, unless he dies without children. • • * The 
estate is a fee simple determinable upon condition." 

The next case which need be considered is the case of Wetter 
V. Cotton-Press Co., 75 Ga. 540. In that case the estate created 
was by will, wherein the testatrix provided that her daughter, 
"should she live to attain the âge of twenty-one years, become then 
the absolute owner of ail the estate, real, personal, and mixed, in- 
cluding choses in action, to which I hâve a lawful title, to hâve 
and to hold the same, and her heirs, forever." In the next item of 
the will she provided "that if my said daughter should départ this 
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life leaving no issue or lineal heirs, that the wtole of the estate 
herein bequeathed should go and belong to my mother and niy sis- 
ter, as tenants in common, and their heirs, fore ver; and should they 
two be snrvived by my said daugbter, and she, my said daughter, 
subsequently die without issue, as aforesaid, then living, then it 
is my will that the whole of my estate vest in and belong to my own 
next of kin then living and their heirs, forever." The suprême court 
in this case held that this language created an estate for life in the 
daughter of the testatrix, with remainder to her children or lineal 
heirs, or, in default of such issue or lineal heirs, to the other bene- 
flciaries named; it did not invest the daughter with the fee at her 
majority, determinaWe upon her dying v^'ithout issue. If the déci- 
sion in this case is to be followed, the instrument now before the 
court should be held to create a life estate. The language of the 
will in that case unquestionably présents as strong a case for a con- 
ditional or defeasible fee as does the language of the deed in this 
case. But is that case controUing? 

In the case of Matthews v. Hudson, 81 Ga. 120, 7 S. E. 286, it was 
held that: 

"A devise made In 1854, by a mother to a trustée for lier son, and, If the 
son should die without child or children, the trustée to sell and make an 
equal distribution of the proceeds of sale, and place the same in the hands of 
another trustée for the other children of testatrix, created in the son a fee, 
determinable upon his dying without a child or children, aiid the other chil- 
dren were intended to take by executory devise, and not by contingent re- 
mainder, and no remainder was created by implication In the child or chil- 
dren of the son." 

As supporting this conclusion, Chief Justice Bleckley, delivering 
the opinion of the court, referred to Groce v. Eittenberry, 14 Ga. 
233; Harris v. Smith, 16 Ga. 545; Hill v. Alford, 46 Ga. 247; and 
Gibson v. Hardaway, 68 Ga. 370. As to the Wetter Case, just re- 
ferred to, the chief justice said: 

"Thougb not read or cited in the argument, our attention bas since been 
called to Wetter v. Cotton-Press Co., 75 Ga. 540, a case which at first view 
seems directly in point, and the devise coustrued is apparently in some re- 
spects stronger for a base fee than the one now under considération; yet the 
court held that only a life estate was created In the first taker, and that the 
subséquent limitation împlied a contingent remainder in favor of children, 
with remainder over in the event that failed." 

Some reasons are thèn given why the décision in the Wetter 
Case should hâve been made as it was, and the chief justice con- 
cludes : 

"Whilst, if Wetter v. Cotton-Press Co. Is a sound adjudication, there may 
be some donbt as to the correctness of our nillng, we think the judgment de- 
nying the injunction in the présent case ought to be atfirmed. It is conceded 
that, if Hudson took a fee of any sort, he is exempt from the supervision of 
chancery in respect to waste, and such undoubtedly is the law. We think he 
took a qualified fee." 

There has been some discussion between counsel as to what ef- 
fect this last décision had on the Wetter Case, — as to whether it 
overruled it or allowed it to stand. The chief justice says, of the 
device considered in the Wetter Case, that it "is apparently in some 
respects stronger for a base fee than the one now under considerar 
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tion," and yet lie subsequently kolds that tlie one then under con- 
sidération is a qualifled or base fee. The conclusion seems inévitable 
that the court in the last case differs with the conclusion reached in 
the Wetter Case. 

In the case of Gréer v. Pâte, 85 Ga. 552, 11 S. E. 869, the instru- 
ment under considération (a deed) gave "unto my said daughter 
Harriet Thompson Ferrell, and her child or children, should she 
be the mother of any, free from and not subject to the control, debts, 
contracts, or liabilities of any kind whatever of her présent husband 
or any future husband she may hâve; and should my daughter Har- 
riet Thompson Ferrell départ this life leaving neither children, 
grandchild, nor grandchiidren, then in that case the above and fore- 
going tracts or parcels of land shall belong to and be divided among 
my heirs, part and part alike." As to the effect of this grant, the 
court, in the opinion by Judge Blanford, says that: 

"Treating deeds and wills as on the same footing before as woll as since 
the Code, Mrs. Ferrell, under this deed from her father, tooli a base or quaJi- 
fied fee, as was decided by this court, in an almost similar case, — Matthews 
V. Hiidson, 81 Ga. 120, 7 S. E. 286. See that case and the authorities there 
cited. She, having no child or children at the tlme, took a fee, subject to be 
devested upon her dying without child or children or grandchild or grandchii- 
dren." 

This latter case seems to be a clear realïirmance of Matthews v. 
Hudson and of the authorities there cited, and to leave the Wetter 
Case standing alone, and not in harmony with the gênerai line of 
décisions of the suprême court. 

I hâve no doubt that the effect of this deed from Smith to Per- 
kins, trustée (leaving out the matter of the trust, which is not ma- 
terial hère), put in Mary A. E. R. Perkins a fee-simple title to this 
property, subject to be defeated or determined should she die with- 
out issue. Mrs. Hill dying with issue, the estate left would be an 
absolute and unconditional fee simple. If this conclusion is cor- 
rect, — that the estate created was a conditioiial or base fee, — the 
eiïort to create a remainder after it failed because prior to the Code 
(this deed was made in 1857) a fee could not by deed be limited on 
a fee. Cook v. Walker, 15 Ga. 457; Gréer v. Pâte, 85 Ga. 552, 11 
S. E. 869. See, also, i Kent, Comm. 199, 200. Since the adoption 
of the Code, of course this can be done. Civ. Code 1895, § 3082. 

In view of the very able argument of counsel in this case as to the 
proper construction of tliis instrument, and of the importance of the 
question, I hâve thus given my views as to the character of the 
estate created by the deed in this case. In my opinion, however, 
the case is controlled, and the title to the property in question de- 
termined, by the sale under the judgment and exécution in the 
case of Hill against Printup. The only difficulty suggested by coun- 
sel for the défendants is that those who claim to bave been remain- 
der-men in this deed were not served. 1 do not think this was nec- 
essary. Schley v. Brown, 70 Ga. 64. The record shows that the 
judgment in favor of Printup was for taxes paid by Mm, and that 
it was against the property. A trustée was appointed, and the 
languagè of the appointment showed that he was made trustée for 
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the entire estate in the property. The lauguage of the decree is, 
"William A. Wright, who is hereby appointed by the court to be 
trustée of said property." Even assuming that there was a re- 
maiuder interest in this property, while, as between such remainder 
and the life tenants, the life tenants may hâve been liable for the 
taxes accruing during their tenancy, still the tax itself would be 
against the property, and neither the state, county, nor city could 
be deprived of the tax for the support of the government because 
of the peculiar situation of the title. Pol. Code 1895, § 778. «Taxes 
due the state are not only against the owner, but against the property 
also, and that without référence to judgments, mortgages, sales, 
transfers, or incumbrances, of whatsoever nature or effect. The only 
concern as to an owner at ail is merely to know against whom the 
assessment is to be made, whiist the tax itself and the lien therefor 
are against the property. The state's lien for taxes overrides ail 
others, and follows the property into the hands of whomsoever it may 
go." Verdery v. Dotterer, 69 Ga. 194. See, also, State v. Hancock, 
79 Ga. 799, 5 S. E. 248; Barnes v. Lewis, 98 Ga. 558, 25 S. E. 589; 
Dawson v. Dawson, 106 Ga. 45, 32 S. E. 29. 

The suit by Hill was to recover the property from Printup, and, 
if the position is correct that Mrs. HiU's brothers and sisters are 
remainder-men, they got the benefit of that suit in recovering the 
property from Printup, and they must bear the burden placed on 
the property by the same decree. Whether, therefore, the conclu- 
sions reached and expressed aboTe as to the construction of the 
language of the deed from Smith to Perkins are correct or incor- 
rect, I am satisfied that Printup acquired a good title by his pur- 
chase at the sheriff's sale. No question is made of the proper trans- 
f er of the property by Daniel S. Printup to the présent complainants. 
The demurrer wiU be overruled. 



LOS ANGELES UNIVBKSITY et al. v. SWATITH et al. 

(Circuit Court of Appeals, Ninth Circuit. Marcli 4, 1901.) 

No. 612. 

1. Dkeds— Construction — Effect of Conditions. 

The conséquence of the nonfulfillment of a condition on which real 
estate is conveyed is a forfeiture of the estate; hence, where the deed 
provides that there shall be no reversion after a certain time for the 
failure to perf orm any conditions therein imposed, after the expiration of 
such time the estate is freed from such conditions, and the grant becomes 
absolute. 

8. Samb— Condition or Covenant. 

If it is doubtful whether a clause in a deed was intended as a covenant 
or a condition, a court wlll incline against the latter construction. 

8. Same. 

A deed conveying land to a university corporation reclted that the con- 
veyance was made "upon the express conditions and for the considération 
hereinafter named, to wit:" First, that the land shoultt be devoted ex- 
cluslvely as a part of the campus of the university, and that no buildings 
should be erected thereon except those devoted to university purposes; 
second, that at least one building, to cost not less than a sum named. 
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should be erected wlthin a speclfied time; third, that In case of tlie aban- 
donment of the premises for unlversity purposes, or nonuser, or use for 
other purposes, before a stated time, the title should revert, but that 
there should be no reversion after the date so designated. Held, that the 
second and. third clauses stated conditions from which the land became 
freed on the expiration of the time named, but that the fîrst, in view of 
the eircumstanees and purpose of the conveyance, must be construed as a 
covenant running wlth the land, for the breach of which the grantor 
could recover damages, or which he could enf orce performance of in equity 
In a proper case. 

4. CovBNANTs— Suit to Enjoin Breach — Parties Entitled to Maintain. 

Complainants alleged that they conveyed certain land to défendant cor- 
poration upon a covenant that it should be used exclusively as a campus 
for a unlversity, being induced thereto by représentations made by de- 
fendant's représentatives as to the great benefit which would accrue 
from the location and maintenance of the unlversity there to the owners 
of property in the viclnity. They further alleged that défendant or Its 
lessee was proceeding to erect derricks and other structures on the land 
for the purpose of drilling for oil thereon, and converting It into an cil 
fleld, in violation of such covenant, and thereby preventing its use as a 
campus, and they prayed for an injunction restrainlng défendant from 
making such use of the land. Eeld, that in the absence o£ any allégation 
that complainants were, at the time of filing their blU, the owners of any 
property in the vicinlty which could be injuriously affected, it did not 
appear that they retalned any interest in the covenant which entitled 
them to maintain the suit 

6. Same— Breach — What Constitutks. 

A corporation organized for the purpose of establishing and maintaining 
an educational Institution, and to which land has been conveyed upon a 
covenant that It shall be used exclusively as a campus for such institu- 
tion, does not substantially violate such covenant by permitting a lessee 
to occupy a portion of the lauid for the purpose of drilling for oil thereon, 
where It appears that such occupation will probably be but temporary, 
and will not permanently injure the land for the purpose for which it 
was granted, and that the school is to be continued, and the revenue 
derived by the corporation from such use of the land devoted to its main- 
tenance. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Califomia. 

Thls is an appeal from an order granting a prelimlnary Injunction. The 
suit was brought by the appellees to restrain the appellants from converting 
and using part of the campus of the Los Angeles Unlversity for the purpose 
of excavating, drilling, and digging into the land for oil, and from erecting, on 
aud over the surface of the land, buildings and derricks, and from converting 
the campus into an oil fleld and a place for conducting an oil business, to the 
Injury and damage of the land as a campus for a unlversity or an institution 
of learning and éducation. The bill allèges, among other things, that in the 
year 1886 the complainants and John S. Maltman and G. R. Shatto were 
the owners of large tracts of land adjoining the city of Los Angeles, situated 
on the city's western boundary, which said land has since become part of 
the municipality of Los Angeles by annexation; that during the year 1886 
a number of persons, representing and being members of the religious organ- 
izatlon known as the "Baptist Dénomination in Southern California," devised 
and projected a plan for the establishment and maintenance of a unlversity 
for educational purposes, to be located in or near the city of Los Angeles, 
state of Oallfornia, to be under the control of the Baptist Dénomination; 
that members, représentatives, and agents of the said Baptist Dénomination 
represented to complainants that they were authorized by said dénomination 
to search ont the most suitable location that could be secured for a campus, 
and land that could be obtained by donation to aid in the establishment of 
Eaid university; that the agents and représentatives of said dénomination 
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requested and urged complainants to donate their interests in the land de- 
scribed In the bill of complaint for part of a campus for said unlversity, and 
to this end they set f orth the many beneflts that would accrue to the owners 
of lands in the viciulty of such an institution, (in) drives, wallis, trees, shruhs, 
and flowers, and collège buildings, résidences for professors, and the many 
sales of lots and lands that would be made to those preferring homes amid 
refinement and culture, where their children could hâve the advantages of a 
Christian éducation; that in furtherance of sald plans, and to assist the 
establishment of said unlversity, many subscriptlons of money and lands were 
thus solicited and secured from owners of land in the vicinity of said campus; 
that to this purpose complainants and J. S. Maltman and G. K. Shatto agreed 
to subscribe, and did subscribe, as a glft for a campus, 15 acres of land, to be 
used exclusively as a campus for said proposed unlversity; that the agents, 
représentatives, and members of the said Baptist Dénomination and others 
associated themselves in the establishment of said unlversity, and organized 
for that purpose, under the laws of the state of Oalifornia, a corporation 
known as the "Los Angeles 'Unlversity." Complainants allège that they 
joined in said subscriptioh, and promised to give the interest owned by them 
in said land for a campus, relying upon the représentations made, and believ- 
ing that the same would be carried eut, and that a unlversity that would be 
a seat of learning under the control and patronage of the organization known 
as the "Baptist Dénomination" would be erected on said land, and that the 
same would be used exclusively and only as a campus for said unlversity, 
and for no other purpose, and for ail time; that thereafter, on September 16, 
1886, in compliance wlth the promise made and set forth in said subscrlption, 
complainants and John S. Maltman made a deed of grant conveying to said 
Los Angeles Unlversity the land described in the bill, comprising 7% acres, 
being the south half of said campus; that there was no money considération 
given or received for said deed, and no considération whatever from the gran- 
tee for the land other than the promise to establish and maintain a unlver- 
sity, and to use the said land exclusively as a campus therefor, and for ail 
time; that one of the conditions of the conveyance, and a covenant set forth 
in sald blU, was the foUowing: "First, that the said land^shall be used ex- 
clusively as a part of the campus of said unlversity, and no buildings shall 
be erected thereon except those devoted to unlversity purposes." It is f urther 
alleged that, after the exécution of said deed, the défendant the Los Angeles 
Unlversity erected, or caused to be erected, one building on the said campus, 
and the said building has been used almost continuously for educational pur- 
poses and as a dormltory for teachers and pupils, but that there never was 
established a unlversity, as promised, and according to the terms and condi- 
tions of the articles of incorporation of said défendant the Los Angeles Unlver- 
sity; and there has never been conducted and maintained upon sald premises 
by sald défendant, its agents or lessees, more than an académie school for 
the éducation of children and students in académie grades and classes, and 
part of the time only primary schools hâve been conducted; and for about 
four years last past a nonsectarian boarding and military school for boys has 
been conducted by lessees of the said building and campus. It is also alleged 
that at alî times since the conveyance of said land to the grantee, until on 
or about the 9th day of April, 1900, the whole of said land was used as a 
campus for such educational Institution as was being conducted in the build- 
ing erected thereupon; that on or about the 9th day of April, 1900, the de- 
fendants the Collège OU Company and Richard Green, wlth the consent of, 
and by reason of and under some agreement, lease, or understanding wlth, 
the défendant the Los Angeles Unlversity, entered upon the south half of 
said campus, and that part thereof conveyed to défendants by the complain- 
ants and J. S. Maltman, wlth wagons, lumber, tools, and machinery, built a 
tool house, erected derricks, set up an engine and boiler and oil tanks, and 
on the 18th day of April, 1900, began, and at the time of flling the bill were, 
excavating, drilling, and dlgging the soil of and into said lands, seeking for 
petroleum there, to the great and irréparable injury of the land for a imiver- 
sity campus or a campus for an educational Institution; that the défendants 
Inteud to and hâve contracted and arrangea for the drilling and dlgging of a 
large numher of oll wells, the érection of a pumping plant and many derricks. 
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oil tanks, pipes, tubing, and other apparatus used In the business of produ- 
clng and selling crude oll, upon sald campus, and wlU conrert said campus 
Into an oil fleld and a place for condueting an oil business, to the great and 
irréparable injury and damage of sald lands as a campus for a univej-sity or 
an institution of learning and éducation; that the opérations of the défend- 
ants Intermpt the use and enjoyment of said lands for a campus, and that 
the complalnants hâve never consented, and do not consent, to such use of 
said lands by défendants. Upon this bill of complaint, duly verified, the com- 
plainants moved for an injunction. An order to show cause was issued, and 
the défendants appeared and flled affidavlts in opposition. It appears from 
thèse affidavlts that the Los Angeles TJnlyersity was incorporated on the 22d 
day of June, 1886, for the purpose, as declared In the articles of Incorporation, 
of securlng and holding by purchase, gift, devise, bequest, or grant, real and 
Personal property, and of selling, mortgaglng, leasing, or otherwise disposing 
of the same, and of erecting buildings and establishing and maintaining a 
university for educational purposes. It is admitted that the défendants bave 
oommenced the opérations described in the bill of complaint, but it is averred, 
among other thlngs, that in the maintenance of the university a debt of about 
$16,000 bas been incurred and is unpaid; that to secure the payment of such 
indebtedness the trustées of the university mortgaged ail of its property, in- 
cluding the lands described in the bill of complaint; that within two years 
last past extensive explorations immediately adjacent to and on ail sides of 
said lands bas made it plain that the said land is underlaid by a valuable and 
extensive deposit of oil-bearing sand; that the proposed and begun extraction 
of oll from said land wlll not and would not irreparably or at ail permanently 
injure said land for use as a collège campus, but that it will enable the de- 
fendant the better to carry out the purposes of the donor; that observation 
of the course of oil opérations in the vicinity shows that such opérations are 
not lilcely to continue on the same ground for a long period; that by the ex- 
traction of the oil from the oil sands under the land in questtion it is pro- 
posed, and It will be possible, to pay oflC this indebtedness, and to release ail 
of the property from the mortgage lien, and to procure valuable additlonal 
assets for the maintenance of an educational institution upon the premlses; 
that drilUng shows that the oil stratum in that région dips shghtly to the 
southward; that expérience proves that in oil-bearing strata the crude oll 
tends to drain towards pumping wells, and especially so if the strata dip In 
that direction, as in this case, and it is very probable that wells to the south- 
ward of the lands in question are continually draining away valuable portions 
of the oil contalned in the strata under the lands described in the bill of 
complaint; that on the west and northwest, and adjacent to said land, wells 
bave been bored, and are being continnously pumped, and that wells are be- 
ing bored at a distance of about 80 feet eastward from the east Une of said 
lands. It Is alleged, upon information and beUef, that complalnants hâve no 
lands or property lying near to or anywhere so situated with référence to the 
lands described in the bill that they could in any wise be afCected by any 
particular use of said land. A copy of the deed of conveyance mentioned in 
the bill of complaint is attached to one of the affidavlts. From this deed It 
appears that the grant was made in considération of the sum of one dollar, 
lawful money of the United States of America, pald by the party of the sec- 
ond part to the parties of the first part, the receipt whereof was thereby ac- 
knowledged, and that they granted, bargained, sold, and conveyed the real 
property in controversy to the party of the second part. The habendum 
clause of the deed is as follows: "To bave and to hold, ail and singul^ir, the 
said premlses, together with the appurtenances, unto the said party of the 
second part, and to its légal successors, forever." The deed recites that: 
"This conveyance is made upon the express conditions and for the consid- 
ération hereinafter named, to wit: First. That said land shall be devoted 
exclusively as a part of the campus of said university, and no buildings shall 
be ereeted thereon except those devoted to university purposes. Second. That 
at least one building, costing not less than ten thousand dollars, shall be 
ereeted on said campus and completed on or before September Ist, 1887. 
Third. That In case of abandonment of said promises for such university at 
any time before January Ist, 1894, or In case of the nonuser thereof, or In 
107 F.— 51 
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case saia premises, or any part thereof, Is devoted to purposes otheï than as 
above specifled, then sald premises shall Immediately revert to the grantors 
herein, their heirs, exeeutors, administrators, aad assigna; the Intention being 
tbat the réversion herein mentloned shall not occur after January Ist, 1894, 
under any circumstances." Upon the hearing the court eutered an inter- 
locutory order granting the prelimlnary injunction prayed for in the bill of 
complaint. From this order the défendants prosecute the présent appeal. 

Bicknell, Gibson & Trask and T. M. Stewart, for appellants. 
John W. Mitchell, for appellees. 

Before GILBERT and MOEROW, Circuit Judges, and HAWLEY, 
District Judge. 

MORBOW, Circuit Judge, after the foregoing statement of facts, 
delivered the opinion of the court. 

It is contended by the appellants: First. That by the third con- 
ditional clause of the deed of September 16, 1896, the title of the 
grantees to the land in question became absolute and free from jdl 
limitations and restrictions on January 1, 1894, when the period 
for reversion therein provided had expired. Second. Assuming that 
the restriction contained in the flrst conditional clause of the deed 
continued as a limitation upon the use of the land, it is contended 
on the part of the appellants that the compiainants cannot enforce 
the restriction in the absence of a showing that they are the own- 
ers or hâve an interest in land for the benefit of which the restric- 
tion was intended by the grantors and provided for in the deed. 

The deed récites that the conveyance is made upon the "express 
conditions" and for the considérations thereinafter named. Then 
follow the three clauses of the deed containing thèse "express con- 
ditions." Thèse clauses provide: (1) That the land conveyed shall 
be devoted exclusively as a part of the campus of the university, 
and that no buildings shall be erected thereon except those devoted 
to university purposes; (2) that at least one building, costing not 
less than |10,000, shall be erected on said campus on or before 
September 1, 1887; (3) that the premises described in the deed shall 
revert to the grantors if abandoned or devoted to purposes other 
than those specifled at any time before January 1, 1894, but under 
no circumstances is a forfeiture to occur after that date. If thèse 
three clauses be construed as conditions, as they are declared to be 
in the deed, and as their technical tenus would seem to indicate, 
it follows as a légal conséquence that the title to the land became 
absolute in the grantee and free from ail limitations and restric- 
tions on January 1, 1894. The conséquence of the nonfulfiUment of 
a condition is the forfeiture of the estate. 2 Washb. Real Prop. 
3; Woodruff v. Woodruff, 44 IvT. J. Eq. 349, 353, 16 Atl. 4, 1 L. R. 
A. 880; Adams v. Valentine (0. C.) 33 Fed. 1; Woodruff v. Power 
Go., 10 N. J. Eq. 489, 508; Mission v. Appleton, 117 Mass. 326, 329; 
Langley v. Chapin, 134 Mass. 82. When, therefore, by the terms 
of the conveyance, the period of forfeiture has passed, the condi- 
tion has been discharged, and the estate is no longer subject to its 
limitation or restriction. 1 Washb. Real Prop. (5th Ed.) 96. But 
may it not hâve been the intention of the grantors in this convey- 
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ance to create a condition in the third clause, where a forfeiture is 
speciâcally declared, and a covenant running with the land in the 
ûrst clause? Conditions are not favored in law, and are construed 
strictly, because they tend to destroy estâtes. 4 Kent, Comm. 130; 
Crâne v. Inhabitants of Hyde Park, 135 Mass. 147; McKelway t. 
Seymour, 29 N. J. Law, 321, 327; Watterson t. Uiy, 5 Ohio Cir. 
et. E. 347; In re Wellington, 16 Pick. 87, 99. And if it be doubt- 
ful whetber a clause in a deed be a covenant or a condition, the 
court will incline against the latter construction. 4 Kent, Comm. 
132; Greene v. O'Connor (E. I.) 25 Atl. 692; Adams v. Valentine, 
supra. In Post v. Weil, 115 N. Y. 361, 366, 22 N. E. 145, 5 L. B. 
A. 422, the court of appeals of New York, in considering whether 
a clause of a deed should be construed as a condition or a covenant, 
said: 

"Mère words Bbould not be, and bave not usually been, deemed sufflcient 
to constitute a condition, and to entail the conséquences of forfeiture of an 
estate, unless'from the proof such appears to hâve been the distinct inten- 
tion of the grantor and a necessary understanding of the parties to the In- 
Btrument. Nor should the formai arrangement of the words influence us 
wholly in determining what the clause was inserted to accomplish; but In 
this, as in every other case, our judgment should be guided by what was the 
probable Intention, vlewlng the matter In the Ught of reason." 

Applying this rule to the flrst clause of the deed under consid- 
ération, we flnd sufflcient reason in the évident purpose of the 
conveyance and in the situation of the parties, as disclosed by the 
fiurrounding circumstances, to construe this clause separately, not 
as a condition, but as a covenant. What, then, is the remedy for 
the nonfulflllment of a covenant? The delinquent party must re- 
spond in damages; but a court of equity can in a proper case en- 
force the spécifie performance of a covenant of this character. 3 
Pom. Eq. Jur. § 1342; Woodruff v. Woodruff, supra. 

This brings us to the considération of the question whether, in 
proceedings by injunction to enforce the spécifie performance of a 
covenant, it is necessary for the complainant to show that he is 
beneflcially interested in the performance of the covenant. The 
gênerai rule is that the complainant is not entitled to an injunction 
in any case unless it is shown that he has some vested right or in- 
terest that will sufler irréparable injury from the act which he 
seeks to restrain. Branch Tumpike Co. v. Board of Sup'rs of Yuba 
€o., 13 Cal. 190; Bank of Califomia v. Fresno Canal & Irrigation 
Co., 53 Oal. 201, 203; City of New York v. Mapes, 6 Johns. Ch. 
46; High, Inj. (3d Ed.) § 9. But there is a distinction to be ob- 
served, in enforcing covenants, between a case where the complain- 
ant seeks to prevent or abate a nuisance, and a case where the 
complainant has an interest or title to real estate, in favor of which 
there is a covenant securing a privilège or right binding in equity. 
In the latter case it is said that the covenantee has the right to 
hâve the actual enjoyment of hls property modo et forma, in ac- 
cordance with the stipulation in tbat behalf, and that it is no an- 
swer to say that the act complained of will inflict no injury upon 
him. 2 High, Inj. § 1153 ; I Beach, Inj. § 480; Kirkpatrick v. Pesàine. 
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24 N. J. Eq. 216. But in such case it is clear that thé complainaui 
must skow that he has some interest or title in the land to bo 
protected. This right or interest is the very fonndation of hiii 
action. He must show that he is the owner of or has an interest 
in the premises in favor of which the benefit or privilège has beeu 
created; otherwise, he has no interest in the co venant and is a 
mère intruder. In Parker v. Nightingale, 6 Allen, 341, 83 Am. 
Dec. 632, the suit was brought by the plaintiiî in behalf of himselï 
and 11 others, each the owner of a dwelling house and lot on a 
certain street in Boston, to restrain the défendant Nightingale, an- 
other house and lot owner on the same street, from converting his 
dwelling house into a restaurant. The bill set forth that, before 
the érection of the said dwelling houses, the land npon and adjoiii- 
ing the street designated belonged to one Hayward; that upon his 
decease his heirs agreed among themselves that the land should be 
divided into house lots, and, when conveyed, the grantees should 
take subject to the condition that no buildings should be erected 
thereon except for dwelling houses. A lot was conveyed to the 
défendant upon such condition. Défendant leased the premises to 
another, who had taken steps to couvert the dwelling house into a 
restaurant. Plaintiffs sought an injunction against such use of the 
premises. The court, through Bigelow, G. J., said: 

"A court of cliancery wlU recognize and enforce agreements eoncerning the 
occupation and mode of use of real estate, although tliey are not expresse! 
witli technical accuracy, as exceptions or réservations ont of a grant not 
binding as covenants real ninnlng with the land. Nor is it at ail material that 
such stipulations should be binding at law, or that any privity of estate 
shotild suhsist between parties, in order to render them obligatory, and to 
warrant équitable relief in case of their Infraction. A covenant, though in 
gross at law, may nevertheless be binding in equlty, even to the extent of 
fastening a servitude or easement on real property, or of securing to the 
owner of one parcel of land a privilège, or, as it is sometimes called, 'a right 
to an amenity,' in the use of an adjoining parcel, by which his own estate may 
be enhanced in value or rendered more agreeable as a place of résidence." 

After a further statement of the principles involved, it was held 
that the plaintiiïs were entitled to équitable relief in the enforce- 
ment of the restriction contained in the conveyance to the défend- 
ant, as owners of the estâtes for whose benefit the restriction was 
originally designed; that the purpose of the restriction was to se- 
cure to each estate the benefit or advantage which would arise from 
the spécifie mode in which the adjoining premises were to be im- 
proved and occupied, giving a right or privilège of amenity in each 
lot within the restriction to the owners of ail the other lots within 
the designated limits. The question arose in this case whether the 
original grantors were not necessary parties to the proceedings. 
Upon this question the court said: 

"In strictnesg, perhaps, the right or Interest created by the restrictions, be- 
ing a qualification of tbe fee, did not pass ont of the original grantors, and 
now remains vested in them or their heirs. But, if so, they hold it only as 
a dry trust, In which they hâve no bénéficiai use or enjoyment, the entire 
usufruct being in their grantees and their assigns now holding the estâtes, for 
whose use and benefit it was intended. Such being the case, then the latter 
are proper parties to enforce the restriction, and the former, not having any 
présent interest In it, need not be parties to the proceeding." 
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This is the précise question in the présent case, and détermines 
that the complainant, having no présent interest in the enforce- 
ment of the covenant under considération, bas no right of action 
against the défendants. 

In Sanborn t. Rice, 129 Mass. 387, 396, there was a bill to enforce 
certain restrictions contained in conveyances by a common grantor. 
Ooncerning such a restriction the court said: 

"It often happens that owners of land, whicli they design to put into market 
In lots for dwelling houses, insert in the deeds of the several lots a uniform 
set of restrictions as to the purposes for -which the land may l)e used, and 
as to the portions of it which may be covered by buildings. So îar as thèse 
restrictions are reasonable in their character, they are upheld and enforced 
by courts of equity in favor of the original owner, so long as he continues to 
own any part of the tract for the benefit of which the restrictions were cre- 
ated, as well as in favor of the owner of any one of the lots into which the 
tract was divided, and against the owner of any of the lots who attempts to 
set the restrictions at naught." 

In Clark v. Martin, 49 Pa. 289, eaeh grantee of adjoining lots had 
covenanted not to build on the rear portion of his premises abore 
a certain height. ïhe complainant had become the purchaser of a 
lot adjoining that which the défendant had bought, subject to the 
condition, and it was held that he was entitled to an injunction 
against a violation of the covenant on the ground that the condi- 
tion was imposed for the benefit of such adjoining lot. The court 
declared it to be plain "that the duty created by the condition and 
restriction is a duty to the owner of the adjoining lot, whoever he 
might be." In Watrous v. Allen, 57 Mich. 362, 24 N. W. 104, the 
grantor conveyed premises with the condition that, if spirituous or 
intoxicating liquors should be sold or kept for sale on the granted 
premises, the title to the premises should revert to and vest in the 
grantor, his heirs and assigns. The condition was treated as a 
covenant, and enforced by injunction in favor of the assignée of the 
grantor, on the ground that the restriction was inserted in the deed 
for the benefit of the grantor as the owner of the land and of lots 
in the vicinity contiguous to the granted premises, and that what- 
ever rights, interests, and beneflts the grantor had by virtue of 
the restriction belonged to the complainant. In Whitney v. Rail- 
way Co., 11 G-raj, 359, 71 Am. Dec. 71.=j, it was held that plaintiff's 
right to équitable relief in the enforcement of a restriction as to 
the use of certain premises was because she was the owner and 
occupier of a part of the estate for the benefit and advantage of 
which the restriction was imposed, and therefore had a présent right 
and interest in its enforcement. In Graves v. Deterling, 120 N. 
Y. 447, 24 N. E. 655, the plaintiffs sought to recover possession of 
certain property upon the ground that the abandonment of its use 
as a park worked a forfeiture, and that they. as heirs of the grantor, 
were entitled to the reversionary title. The court construed the 
restriction in the deed of conveyance as securing a benefit of the 
grantors and their heirs by way of forfeiture or reversion, and that, 
as the whole title to the park and the contiguous lots passed from 
plaintiffs' ancestor in his lifetime, they inherited no right to either, 
and, having title to neither the park nor to any land for the benefit 
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of wMck the park was created, they Lad no foundation upon wKich. 
to base an action. 

In thèse and other cases tliat might be cited, where the complain- 
ant bas maintained his right to the remedy by injunction, he bas 
shown that he had some interest or estate to protect for the benefit 
of which the covenant had been created. In the last case cited, the 
complainants failing to show such an interest, the complaint was 
diismissed upon the ground that the complainants had no right or 
interest upon which an action could be founded. And in reason and 
principle this must be the rule upon the subject. In gênerai terms, 
the benefl.t of a condition in a grant is reserved to the grantor and 
his heirs without regard to the ownership of other property; but, 
where the grant contains a restriction in the nature of a covenant 
that has relation to a benefit to adjoining property, the restriction 
can only be enforced in favor of the title to such adjoining property. 
In the case at bar it is alleged in the bill that complainants and 
others were the owners of large tracts of land adjoining the city of 
Los Angeles, including the land in question; that représentatives of 
the proposed university urged upon the complainants the donation 
of a tract of land for part of the campus of the university, setting 
forth the many benefits that would accrue to the owners of land in 
the vicinity of such an institution, in drives, walks, trees, shrubs, 
and flowers, collège buildings, résidences for professors, and in the 
many sales of lots of land that would be made to those preferring 
homes amid refinement and culture, where their children could hâve 
the advantages of a Christian éducation; and in furtherance of such 
plans, and to assist in the establishment of said university, many 
subscriptions of money and land were thus solicited and received 
from the owners of land in the vicinity of said campus, and to this 
purpose complainants and others, relying upon thèse représenta- 
tions, agreed to subscribe and did subscribe, as a gift, the land in 
question, to be used exclusively as a campus for said proposed uni- 
versity. But the complainants do not show in their bill, and it is 
not shown by aflQdavit or otherwise, that they are now the owners of 
or hâve any interest in any lands in the vicinity of the university 
buildings or the campus connected therewith, but, on the contrary, 
it is averred upon information and belief, in one of the affldavits, 
that the complainants hâve no such interest. The inferenee is, 
therefore, that the complainants are not in any way interested in 
the benefit arising from the restriction or limitation placed upon the 
granted estate by the terms of the covenant contained in the deed, 
and that the complainants will not be damaged by the failure of the 
défendants to comply with the tenus of the covenant. They are 
therefore not in a position to maintain this action. We are of 
the further opinion that it does not appear that the proposed ex- 
plorations for oil on the land in question will be a substantial viola- 
tion of the restriction contained in the covenant under considéra- 
tion. The educational institution now upon the premises is to be 
continued, and the proposed opérations ujwn the tract of land now 
in use as a campus will probably be of a temporary character. The 
gênerai purpose of the original grant will not be defeated, but may 
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be materially advanced in the pecuniary résulta to be derived from 
the development of tbe wealth supposed to be under the surface of 
tbe land. The interlocutory decree wîU therefore be reversed, and 
the bill dismissed. 
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HOFFMAN et al. V. HOGG. 

(Circuit Court, S. D. New York. January 3, 1901.) 

1. Eqtjitt— SCOPE OF Ceoss BiLl,. 

In a suit to obtaln the appolntment by a court of equity of a trustée 
In place of one deeeased, the court may entertain a cross bill by bene- 
ficiaries of the trust for the purpose of aseertaining and enforcing their 
rights in the trust fund, and on such cross bill it may require an account- 
Ing by the représentatives of the deeeased trustée, or others connected 
wlth the trust, and compel restitution of any part of the fund shown to 
bave been illegally diverted; but such cross bill is auxiliary to and dé- 
pendent upon the original suit, and cannot be extended to mattera not 
connected with the fund which the court is called upon to admînister, 
although arising out of the transactions in connection with which the 
trust was created. 

3. Trusts— DuTiEs and Liabilities dp Trustée. 

A syndicate was formed for the purpose of purchasing certain stocks 
and real estate owned by one of the members, at agreed priées. Some 
of the members contributed their proportion of the requlred fund, which 
was placed in the hands of one of their number as custodian. An exec- 
utive committee was also created. After a time the seller insisted that 
the purchase should be completed or the option surrendered, and the cus- 
todian paid over to him the fund collected. The seller conveyed to the 
custodian a portion of the property, which at the option price exceeded' 
in value the amount he received, and also a large amount of the stocks, 
subject to a pledge thereof to secure an indebtedness which the contribu- 
tions due from the remaining members of the syndicate were more than 
sufficient to meet. The project was subsequently abandoned, and noth- 
Ing further was donc towards carrylng ont the plans of the syndicate. 
Beld, in a suit by members of the syndicate against the légal représenta- 
tives of the seller and the custodian after their deaths, that It must be 
presumed, in the absence of évidence to the contrary, that the custodian 
paid over the money by direction of the executive committee, and with 
the knowledge and consent of ail the persons eoncerned, and, there be- 
ing no évidence of bad faith, that neither he nor the seller who received 
it could be charged wlth liability for its misappropriation, under the' eir- 
cumstances. 

8. Samb. 

Subsequently the custodian was made a formai trustée to receive and 
disburse the funds of the syndicate and hold title to its property. 
The trust déclaration provided that the holders of a majority in interest 
of the syndicate certiflcates should in every respect govem the trust. 
Beld, that imder such provision it did not devolve on the trustée to take 
measures for the protection of the property rights of the syndicate by 
enforcing payment from the delinguent members and paying the incum- 
brances subject to which he held the stocks, or by compelling a convey- 
ance of the remaining property, which he could not do without paying 
the remainder of the purchase price, and that there was no equity in a 
claim by members of the syndicate that his estate should be charged 
with liability on account of hls failure to take such action as for a breach 
of his duty as trustée. 
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4. JoiKT- Stock Companies— Sykdicate Association— Mctu al Dealinqs and 

LiABILITIBS Oï- MbMBERS. 

A syndicate was formel to purehase real estate and stocks owned by 
one of the members; eacb member agreeing to furnish a certain propor- 
tion of the funds necessary, their interest In the syndioate to be evi- 
denced by certlficates. A part only eontributed thelr shares, and the 
money paid In was pald to the seller who conveyed the property, cer- 
tain of the stocIiB, however, being subject to a pledge made by him to 
secure an Indebtedness, whlch the contributions due from the remaining 
subscribers to the syndicate agréenient were sufflcient to pay, so as to 
glve the syndicate a elear title. Such contributions, however, were not 
paid, and certificates covering the Interests of the nonpaying subscrib- 
ers were subsequently issued to the seller. Held, that by accepting such 
certlficates he assiimed towards the syndicate the position and liabilities 
of the defaulting members, and that his failure to pay in the amounts 
due from them to enable the syndicate to redeem the stoclis pledged, by 
reason of whieh they were lost to it, rendered him subject to an action 
for an accountlng in favor of the other members on the winding up of 
the affaira of the syndicate. 

6. Samb. 

The fact that after recelving such certificates he held the controlling 
interest In the syndicate, and that the syndicate agreement provided 
that the majority In Interest should control Its management, coùld not 
avall him to avoid his Individual obligations to the syndicate, either as 
seller of the property or as certlflcate holder. 

In Equity. Bill for appointment of a trustée in place of a de- 
ceased trustée, and cross bill by beneficiaries of the trust to require 
an accouuting and a distribution of tlie trust fund. 

P. Lowrey, for complainant. 

Charles E. Hughes, for défendants Coe. 

Thomas N. Khinelander, for cross complainants. 

Francis K. Pendleton, for cross complainant Hoffman. 

WALLACE, Circuit Judge. George S. Coe, trustée under a trust 
created by a déclaration and conveyances executed in March, 1888, 
having died, one of the beneficiaries bronght this action to procure 
the appointment by the court of another trustée to administer the 
trust. The défendant Hoffman was permitted to intervene as as- 
signée of a part interest in the trust fund, and, besides answering, 
to file a cross bill alleging delinquencies and misconduct on the part 
of the trustée, aided and abetted by the complainant and one of the 
défendants, whereby the fund was impaired, and asking an account- 
lng therefor, and that the amount found recoverable be paid in, and 
distributed as part of the trust fund. Wilmer and Bronson, who 
were also permitted, as assignées for a part interest in the trust 
fund, to intervene as défendants, hâve united as complainants with 
Hoffman in the cross bill. 

The trust was the outgrowth of the transactions of the Oregon 
Pacific Syndicate. April 2, 1887, certain parties, 12 in number, con- 
sisting of individuals and flrms, among whom were Hogg, Bentley, 
Hazard, "White, Coe, Jones, and Khinelander, by an instrument of 
that date associated themselves together as members of the Oregon 
Pacific Syndicate. Hogg. was the promoter and président of the 
Oregon Pacific Railroad Company, a coi-poration organized in 1880 
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for the purpose of constnicting and operating a railroad from Ta- 
quina Bay, Or., to Boise City, Idaho, a distance of 640 miles. The 
Company had created an issue of $15,000,000 first mortgage bonds, 
of which $10,000,000 had not been negotiated. Hogg was aiso the 
président of the Pacific Construction Company, and the owner of 
its capital stock. He was also the owner of 15,000 of the 25,000 
shares of the capital stock of the Oregon Development Company. 
The construction company was a corporation which had been organ- 
ized to build the railroad for the railroad company, and was the 
fiscal agent of the latter in negotiating its bonds and providing the 
means for constructing the road. The development company owned 
a Une of steamships, terminal properdes, and coal and timber lands. 
Its interests were afflliated ^Yith those of the railroad company, and 
the value of its properties depended mainly upon the completion of 
the railroad. Hogg was also the owner individually of extensive 
real-estate interests. It was supposed that the assets of the de- 
velopment company and of the construction company and Hogg's real 
estate would be greatly enhanced in value when the railroad was 
built. The syndicate was organized to finance the railroad com- 
pany, and thereby secure the building of the road, and to acquire 
the stock of the construction company, a majority of the stock of 
the development company, and the real estate of Hogg; the expec- 
tation of its members being that a profit could be made by negoti- 
ating the bonds of the railroad company suflBcient to pay for the 
other properties. The syndicate agreement provided for purchasing 
the bonds in lots of |1,000,000 at a time for 90 cents on the dol- 
lar; for purchasing the stock of the construction company for $100,- 
000, the 15,000 shares of the stock of the development company at 
|25 per share, and Hogg's real estate for about |426,000. It con- 
templated a purchase of ail the bonds, and that not more than 
11,000,000 or $2,000,000 would hâve to be advanced, as the bonds 
could l3e sold for their face value, and the sale of the first lot would 
supply the fund for the purchase of the next, and the 10 per cent, 
profit would pay for the other properties. The prices fixed upon 
the properties of Hogg were supposed to represent not more than 
six-tenths of their then actual value. By the terms of the syndicate 
agreement the subscribers became severally responsible for a definite 
proportion of the fund to be contributed, and entitled to a pro rata 
share of the profits. Eight of the subscribers agreed to contribute 
one-tenth part each of the necessary fund, and four to contribute 
one-twentieth part each. The agreement provided that payment for 
the properties other than the bonds might be made in cash or the 
bonds of the railroad company, or by interests in the syndicate, in 
such manner or proportion as might thereafter be agreed upon. It 
also provided that the holdings in the syndicate should be repre- 
sented by certificates from the syndicate to the individual members, 
that the property of the syndicate should be placed in such custody. 
as the syndicate should détermine, and that Hogg, besides the share 
of profits to which he should be entitled as a subscriber, should also 
be entitled to four-tenths of ail the net profits arising otherwise 
than from the sale of the bonds. In June and July, 1887, calls were 
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made by the syndicale upon the merabers for funds for the purchase 
of two lots of bonds. One of the members, a subscriber for a one- 
tenth part, did not respond. Hogg and Bentley did not pay tkeir 
calls, but they acquired |.300,000 of tbe bonds from the construction 
Company (|200,000 for Hogg and $100,000 for Bentley) by an arrange- 
ment between the syndicale and the construction company, the exact 
nature of which does not appear. It is apparent, however, that the 
syndicale did not become liable to the construction company for 
thèse bonds, or, if it did, that such liability was a temporary one, 
and Avas discharged by some subséquent arrangement between it, 
Hogg, and the construction company. The syndicale purchased f 1,- 
500,000 of the bonds from the construction company al 90 cents on 
the dollar, and distributed them to the members of the syndicale 
who had paid their calls, charging them the face value of the bonds. 
The syndicale, however, did not receive the P0,000 profil on |3O0,00O 
of the bonds which it would bave made if Hogg and Bentley had 
paid their calls in cash. Of the profits derived from the sale of Ihis 
lot of bonds by the syndicale, §146,000 was loaned to the construc- 
tion company; Ihat company pledging to the syndicale, as collatéral, 
bonds of the railroad company in double the amounl. Thereafler 
no furlher purchases of bonds were made by the syndicale. Ap- 
parenlly, the bonds could not be markeled as had been expected, 
and the purchase of more bonds was abandoned. In March, 1888, 
Hogg notifled the syndicale thaï, if il proposed to purchase bis prop- 
erlies, il musl elecl to do so promplly. To do this it was necessary 
to raise $826,000 ; that being the amounl of the purchase price, in- 
terest, etc. Calls were made upon the members for the paymenl 
of their respective proportions. The majorily in interest responded, 
but some were indisposed to participale further. In the meanlime 
the trust deeds conveying Hogg's real estate to the syndicale, vest- 
ing the title in Coe as trustée, togelher wilh a déclaration of trust 
by Coe, were prepared, were execuled by Hogg and Coe, respeclively, 
and were left in the hands of the counsel for the syndicale. Thèse 
instruments bear date March 20, 1888, but they were in facl exe- 
culed al a somewhat laler date. Al the same lime Hogg trans- 
ferred to the syndicale (Coe, custodian) 940 shares of the stock of 
the developmenl company, and gave to the syndicale an order on 
Percy R. Pyne for the delivery of the whole of the stock of Ihe con- 
struction company. The members who responded to the calls were 
Hogg, Coe, Hazard, and While, who paid in a one-tenth part, or 
182,600, each, and Bentley, Jones, and Ehinelander, who paid in a 
one-lwenlielh part, or $41,300, each. Subscribers for nine Iwenlieth 
parts did not respond to the call. The payments were made at dif- 
férent dates between March 31, 1888, and June 16, 1888, and amount- 
ed allogelher to $454,426. As the moneys were paid in, they were 
paid over to Hogg. The deeds from Hogg to Coe, trustée, conveyed 
40,720 acres of land in one tract, and eight olher tracts or parcels, 
and, so far as appears, conveyed perfect title. The déclaration of 
trust by Coe recited that the lands, premises, and olher properly 
which were the subject of the trust therein declared had been con- 
veyed lo Coe, as trustée, by Hogg, by several deeds of the same date, 
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"for the benefit and protection, in large measure, of a syndicate of 
certain parties" who had advanced the money for the purchase; 
that Hogg was to retain under the trust fund four tenths of the 
profits of the trust, and the remaining six tenths should be set apart 
for the benefit of the syndicate; that the moneys paid by the syndi- 
cate should be regarded as a charge upon the property, to be repaid 
from the proceeds of sales; that the trustée should issue certificates 
of interest in profits to the parties entitled thereto, and for the con- 
venience of distribution the four tenth parts to which Hogg was 
entitled, and the six tenth parts to which the syndicate parties were 
entitled, should altogether and as a whole be taken to represent 
1,000 shares, and the trustée should issue to Hogg a certificate for 
400 shares, and to the syndicate parties certificates for 600 shares; 
that the holders of a majority in interest of the said certificates should 
in every respect govern the trust; and that the trustée should hâve 
full power and authority to lease or sell the trust property, and exé- 
cute good and suflQcient deeds of conveyance for the same, but should 
not exécute any of the powers vested in him, except with the con- 
sent of the majority in interest of the certificate holders. The in- 
strument contained this further récital: 

"It Is further understood that the trust property Includes 15,000 shares of 
the Oregon Development Company and 990 shares of the Pacifie Construction 
Company. The voting power of ail thls stoeli is to be in the hands of the 
trustée and said T. Egenton Hogg." 

Inasmuch as only eleven twentieths of the sum payable to Hogg 
for the properties had been paid in by the members, including the 
two twentieths paid by Hogg himself, on May 22, 1888, Coe, as trus- 
tée, executed a further déclaration of trust, reciting the fact, and 
that Hogg was still entitled to nine twentieth portions of said trust 
properties, as a beneficiary under said agreement, and, upon request, 
to a certificate therefor. June 29, 1888, a certificate was issued to 
Hogg by the trustée for 270 shares, being nine twentieths of the 600 
shares of the syndicate in the trust property. It is inferable that 
this déclaration was executed for Hogg's protection pending the 
nonpayment of calls by the defaulting members, and the certificate 
was issued when it had been definitely ascertained that thèse mem- 
bers would not pay in unless compelled to. July 17, 1888, certifi- 
cates were issued to the other beneficiaries for their respective shares. 

The only property formally transferred to Coe as trustée was the 
real estate conveyed by Hogg. The syndicate, however, had ob- 
tained, besides the 940 shares of the stock of the development Com- 
pany mentioned, the équitable title to 12,600 other shares, trans- 
ferred to the syndicate, and held by Coe as trust custodian. At the 
time when the syndicate waived payment from Hogg and Bentley 
upon the calls for the bond purchase it received from Hogg a de- 
livery order on Percy B. Pyne for 12,600 shares of the development 
company's stock. This stock, as well as the stock of the construc- 
tion Company, was owned by Hogg individually, and had been pledged 
by him to Pyne as collatéral security on loans made to the construc- 
tion Company for the benefit of the railroad company. The order for 
the delivery of the 12,600 shares of the development company's stock 
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was dated June 15, 1887, and directed Pyne to deliver tKe shares 
to Ooe, as trust custodian, on payment of the sum of |300,000 bor- 
rowed November 11, 1886, and interest. The order on Pyne for tbe 
stock of the constraction company directed tbe delivery of the shares 
upon the payment to Pyne of 1150,000 borrowed March 31, 1887, 
with interest. It would seem, although the fact is not entirely clear, 
that when the déclaration of trust was executed the loans from Pyne 
had been reduced to $300,000. The syndicate had also acquired in 
the sumnaer of 1887 1,452 shares of the development company's 
stock, and had ■ exchanged ail but 145 shares with the construction 
company. The certificates for the 940 shares and the 145 shares 
of the development company's stock, and the orders of Hogg upon 
Pyne for the delivery of the pledged stocks, were among the docu- 
ments found, after the death of the trustée, in a tin box, to which 
référence will hereafter be made. So far as appears, the trustée 
never acquired any title to the stocks of the development company, 
other than sUch as is evidenced by thèse orders and certificates. 
There was, however, a mémorandum in Coe's handwriting (supposed 
to hâve been made by him prior to June 18, 1888), found among the 
documents in the tin box, indicating that he understood that the 
1,370 shares of the development company's stock which had been 
exchanged in the summer of 1887 with the construction company 
were still the property of the syndicate; that there was but $300,000 
owing to Pyne upon the loan, for which the 12,600 shares of the 
development company's stock and the whole stock of the construc- 
tion company were then in pledge to him ; and that, upon the trans- 
fer by Hogg of 8 shares of the development company's stock, he would 
hâve ail the stocks required for the trust. 

None of the real estate conveyed to Coe was disposed of after 
he became trustée, and no profits or receipts in any form were de- 
rived from it by the trustée. At the time of his death he had dis- 
bursed for the syndicate ail the moneys received by him as custodian 
and as trustée, except the sum of $321, and had that balance on 
hand. Within two or three years after the création of the trust 
the enterprise upon which the adventure of the syndicate had been 
founded collapsed. Notwithstanding upward of $10,000,000 had been 
raised by the sale of the bonds of the railroad company, only 142 
miles of single-track road was ever completed. The railroad did 
not pay operating expenses, passed into the hands of a receiver in 
1890, and was flnally sold under a decree in foreclosure for a sum 
insufBcient to pay the indebtedness incurred in operating it by the 
receiver. The properties of the development company, irrespective 
of their prospective value as incident to the completion of the rail- 
road, were not at any time equal in value to the amount of the obliga- 
tions of that company, nor were the assets of the construction com- 
pany. When the scheme of building the railroad failed, the stocks 
of both thèse companies became worthless. The development com- 
pany passed into the hands of a receiver. The construction company 
liad made some small payments upon the loans made to it by the 
syndicate. No member of the syndicate ever received any dividend 
or return upon his investment other than the bonds distributed on 
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the first call. The real estate conveyed by Hogg likewise proved to 
be of insignificant value. 

During the existence of the syndicate its affaira were managed 
by an executive committee consisting of flve of its members. Hogg, 
Bentley, and Halstead were members of this committee, and it does 
not appear who the other members were. Bentley was the secre- 
tary and treasurer, and had the custody of ail the documents and 
correspondence. A record seems to hâve been kept of the formai 
proceedings of the committee, but, except the minutes of one meet- 
ing, at which it was voted to make a loan to the construction Com- 
pany, there is no évidence in the record in respect to the proceed- 
ings or transactions of this committee, except such as may be spelled 
out from certain documents and papers found in a tin box after 
Ooe's death, and the testimony of Bentley. This box had been in 
the possession of Bentley as secretary and treasurer, and was kept 
by him at the oflfice of the railroad company untU April, 1893. At 
that time he became critically ill, and for about two years was un- 
able to transact business. During his illness the box was taken 
from the office of the railroad company, and subsequently, but how 
long after does not appear, was delivered to Coe, and Coe labeled 
it, "Greo. S. Ck)e, Trustée, Oregon Pacific Syndicate," and retained it 
until his death. Coe died May 3, 1896. Wlien the box was found 
after his death. many of the papers which were in it wbile it was 
kept by Bentley were missing. What they were, what became of 
them, or how they were abstracted or misplaced, does not appear. 
Until Coe became trustée under the deeds and déclaration of trust 
be acted as "trust custodian" for the syndicate. In that capacity 
he seems to bave been merely the custodian of tàe funds of the syn- 
dicate, and the repository of the légal title of its property. The funds 
were deposited in his name, and paid out by his checks. He kept a 
syndicate check book, and the deposit entries in this book and the 
check stubs show ail the receipts and disbursements of the syndicate. 
Hogg died after the présent suit bad been brought, but before his 
testimony as a witness had been taken. Bentley was examined as 
a witness in regard to the transactions of the syndicate, but, owing 
to tbe many years that had elapsed since they occurred, or to the 
impairment of his memory by his illness, his testimony is of little 
value in throwing light upon the history of the syndicate. No other 
witness was examined in respect to the transactions of the executive 
committee or of the syndicate, and what took place can only be in- 
ferred from the meager documents and papers found in the tin box. 

The défendants who hâve flled a cross bill allège that Hogg, Bent^ 
ley, and Coe misappropriated the funds of the syndicate, and seek 
to compel a winding up of the trust, and a restitution to the trust 
fund of ail the moneys paid to Hogg, contributed by the syndicate 
in the spring of 1888. They also assert a liability on the part of 
Hogg, Bentley, and Coe to account for the profit of f30,000 which 
should hâve been realized by the syndicate from the |300,000 of bonds 
obtained by Hogg for himself and Bentley. Their rights, however, 
so far as they are properly the subject of the présent controversy, 
are only those which arise from their relations as beneficiarles of 
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the trust created by the trust deeds, and the déclaration of trust 
executed March 20, 1888. The bill was filed to obtain tLe appoint- 
ment of a trustée in the place of the deceased trustée of that trust. 
The cross bill can only be maintained for the purpose of enforcing 
the rights of the parties to the trust fund. If the trustée, or any 
other persons, hâve depleted or diverted any part of the fund, or 
upon any ground are accountable for money or property which legally 
or equitably belongs to that fund, the beneflciaries may resort to a 
cross bill, compel restitution, and ask that the fund be administered 
in its integrity. The ofiQce of a cross bill is to obtain relief touching 
the merits of the original bill. As auxiliary to and dépendent upon 
the original suit, such a bill is a proceeding to procure the complète 
détermination of a matter already in litigation. Ayers v. City of 
Chicago, 101 U. S. 187, 25 L. Ed. 838. It should not introduce new 
and distinct matters not embraced in the original bill, as they cannot 
properly be examined in the suit, but constitute the matter of an orig- 
inal, independent suit. Ayres v. Carver, 17 How. 595, 15 L. Ed. 179. 
Thèse rules should be strictly applied in this case, because the prés- 
ent cross bill cannot be sustained as an original bill, as the requisite 
diversity of citizenship between the parties does not exist to confer 
jurisdiction upon this court. It follows that the controversy must 
be limited to a détermination of the rights of the parties to the 
fund of which Mr. Coe became trustée; and any inquiry conceming 
his dealings, or those of Hogg and Bentley, with the original syndi- 
cate, is extraneous, except so far as it may be necessary in order 
to ascertain the rights of the parties to the trust fund. The mem- 
bers of the syndicate and the beneflciaries of the trust fund in con- 
troversy are not identical. The trust fund is the property, or the 
proceeds of the property, that vested in Coe as trustée. It compre- 
hends the lands conveyed by Hogg, and the stocks of the develop- 
ment and construction companies which were transferred by him, 
or which, if not transferred, nevertheless belonged to the fund, in 
the contemplation of a court of equity. The beneflciaries of this fund 
are not the members of the original syndicate, but are those who 
continued to co-operate in the adventure, — ^the certiflcate holders 
under the trustée. Ail of those who failed to respond to the second 
call abandoned the enterprise. If any profits were derived, or should 
hâve been derived, from the dealings of the syndicate in the bonds 
of the railroad company, those are in no sensé a part of the fund 
in controversy. They belong to the other members of the syndicate 
as well as to those who became certiflcate holders under the trust, 
and ail issues in respect to them are extraneous to the présent suit. 
It is, therefore, unnecessary to inquire whether any profits should 
hâve been credited to the syndicate on account of the |300,000 of 
bonds acquired by Hogg and Bentley. 

The syndicate members who contributed towards the purchase of 
the properties of Hogg and became certificate holders under the 
trustée did so upon the understanding that 15,000 shares of the 
stock of the development company and ail the shares of the stock 
of the construction company, exclusive of the qualifying shares, as 
welî as the real estate of Hogg, were or were to become a part of the 
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trust fund. If that understanding was defeated by any breach of 
dutj or misconduct of tbe trustée, he became answerable to make 
it good. If it was defeated by any breach of obligation or miscon- 
duct by Hogg or by Bentley, thèse persons likewise became answer- 
able to make it good. 

The moneys contributed in the spring of 1888 were not paid to 
Coe as trustée of the formai or express trust, but tbey were paid to 
the syndicate, and received by Coe as its custodian. Except that 
they were advanced for the spécial purpose of enabling the syndicate 
to exercise the option and to acquire the properties of Hogg, they 
were contributed as were the other moneys paid in to that syndi- 
cate, and Coe had no responsibility in respect to them except as 
trust custodian. They were to be dealt with like its other funds, 
but were to be used only for the purpose of purchasing Hogg's prop- 
erties. The flrst question to be considered is whether thèse moneys 
were improperly dealt with by Coe, Hogg, and Bentleyi or either 
of them. If they were, it is because they were paid over to Hogg 
before he had transferred the stocks of the construction company 
and the development company to the syndicate in such manner as 
to vest a valid légal title in them, free from incumbrances. What 
was the situation at the time? The syndicate had already acquired 
from Hogg properties which, upon the basis of the option price, in- 
cluding interest, considerably exceeded in value the amount of the 
payments. Upon that basis the real estate was worth about $343,000, 
and the equity in the stocks of the two companies was worth about 
$130,000. The real estate had been conveyed to the trustée, and 
the syndicate had the équitable title to the stock of the construc- 
tion company and 12,600 shares of the stock of the development 
company, subject to the payment of Pyne's loan, and the légal title 
to 940 more shares of the stock of the latter company. The syndi- 
cate had not entered into any formai contract with Hogg for the 
purchase of the properties, and he was in a position to entitle him 
to insist upon payment in full as a condition of completing the trans- 
fer of his properties. He was insisting, properly, that the option 
to purchase his properties must be exercised or abandoned. It is 
apparent that the members of the syndicate were anxious to hâve 
the option secured, and believed it to be of great value. It appears 
from the letters of S. S. Sands & Co., who were representing the in- 
terests to which the cross complainants hâve succeeded, that Hogg's 
properties were understood at the time to be worth more than double 
the option price, and that he was then offered by other parties 
$1,500,000 for the development company's stock and $360,000 for 
one of the parcels of real estate. It was impossible for the syndi- 
cate to pay the full purchase price, and presumably the alternative 
was presented either to abandon the option and return the moneys 
contributed to the several members, or use the moneys so as to se- 
cure the option. There is no reason to suppose that the members 
who had paid in were not aware of the situation, and no évidence 
that they did not sanction what was done. It was not then known 
that the other members would not nltimately respond for their shares. 
Those members were liable, and could hâve been compelled to re- 
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spond. The mutual promises to contribute were a valid considéra- 
tion for the contra et of each member,and the syndicate could hâve en- 
forced contribution froni each to the extent of his proportionate 
share. It appears from the mémorandum of Coe to which référence 
has been made that after the moneys had been paid over to Hogg 
the question of admitting the defaulting members was still under 
considération. Probably the executive committee deemed it advisa- 
ble to complète the purchase as far as practicable. If Hogg insisted 
upon being paid the moneys, |82,600 of which had been paid in by 
himself, there was nothing untenable in his position, and if the syn- 
dicate had not complied the option would hâve been lost. That 
Coe and Bentley believed it to be désirable that the moneys be paid 
to Hogg and the rights of the syndicate in the option be preserved 
as far as practicable, and that they acted in good faith, is indicated 
by the circumstance that their own contributions were paid over, 
as were the contributions of the others. It is fair to infer that 
Hogg considered himself entitled to the money as an équivalent of 
the property which he had already transferred, and that the money 
was paid to him because the justice of his position was recognized; 
the question of obtaining from the defaulting members the sum nec- 
essary to redeem the pledged stock and pay for the residue of the 
development company's stock being left open for future action. Un- 
der such a state of circumstances, it must be assumed that the ex- 
ecutive committee of the syndicate were acting within their implied 
authority in making the payments. In the absence of any élément 
of bad faith in the transaction, it was not one of which the mem- 
bers of the syndicate had any légal or équitable right to complain. 

It is possible that some arrangement had been made between the 
executive committee or the syndicate, Hogg, the construction com- 
pany, and Pyne, by which ail the stocks coming from Hogg to which 
the syndicate had not acquired the légal title were to be released to 
the syndicate. The relations of the parties were apparently such as 
to render an arrangement of this kind feasible, as Hogg was practi- 
cally the construction company, owning ail the stock, and Pyne held 
as collatéral for the loans, besides the stock which Hogg had pledged 
as surety, securities of the principal debtor of the market value of 
several times the amount of the loans. There is, however, no évi- 
dence of any such arrangement. Pyne, as well as Hogg and Coe, 
were dead when the proofs in the cause were taken, and, from the 
omission of either party to examine any member of the executive 
committee except Bentley, ît may be inferred that, if there were 
any other living witnesses, they, like Bentley, had forgotten what 
transpired. 

In any view of the case, Coe did not violate any duty in disbursing 
the funds of the syndicate, uniess he paid them to Hogg without 
the sanction of the executive committee. It is not to be presumed, 
in the absence of proof, that he violated his instructions, and there 
is no évidence in the record tending to show that he did. 

Bentley's connection with the transaction, if he participated at 
ail in it, was only as a member of the executive committee; and nei- 
ther he nor any member of that committee incurred any légal re- 
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sponsibility for acts done in good faith within the scope of its au- 
thority, 

It remains to inquire whether Coe was derelict in any of his dutlea 
as a trustée of the formai trust, in conséquence of which the trust 
fund was impaired. If he was, it was because he did not take proper 
measures to obtain the shares of the development company not al- 
ready transferred by Hogg to the syndicate, and to redeem those 
which he had transferred and the stock of the construction company 
from the pledge to Pyne, and thus obtain perfect title to ail the 
shares which were to constitute part of the trust fund. Ordinarily 
one of the implied duties of a trustée is to reduce to his possession 
the property which is to constitute the fund, and in this behalf to 
use the vigilance which a prudent grantee would deem to be neces- 
sary for his own protection in perfecting the title. Under this trust, 
however, the majority in interest of the certiflcate holders were in 
every respect to control the trust, and the trustée was not to exé- 
cute any of the powers vested in him, except with the consent of 
such majority. ïhese were the express terms of the déclaration of 
trust. Consequently the duties of the trustée were little more than 
nominal. He was to administer a dry, naked trust. The syndicate 
had not been dissolved by the withdrawal of the members who re- 
fused to respond to the last call, nor were the powers of the execu- 
tive committee annuUed thereby. The association, being a partner- 
ship, with its assets divisible into transférable shares, was in sub- 
stance, although not technically, a joint-stock company. Hedge's 
Appeal, 63 Pa. St. 27.3 ; Attomey General v. Mercantile Ins. Co., 121 
Mass. 526. The executive committee remained the managing agent 
of the trust. Why it did not take any steps to compel the defaulting 
members of the syndicate to contribute their proportions, or to com- 
pel Hogg to contribute their proportions when he became a certiflcate 
holder of the ^''"/looo shares, it is unnecessary to consider. The com- 
mittee did not do so, and, as it had not done so, the trustée was 
without funds. If Goe had possessed authority to act without the 
consent of the majority in interest of the beneficiaries, or the in- 
structions of the executive committee, he would not hâve been in a 
position to compel Hogg to complète the transfer of the balance of 
the property which was to constitute the trust, and could not hâve 
redeemed that part of it which had been transferred subject to the 
pledge of Pyne. His inaction in thèse respects, therefore, was not 
a breach of duty. 

Aside from thèse considérations, and putting the case as to Coe 
upon broader grounds, there is no justice in the claim made by the 
cross bill. As has been said, Coe was a trustée in little more than 
name. Every beneflciary was a trustée in a more real sensé than 
the nominal trustée. The trust was a partnership in which each 
partner was entitled to participate in the active management of its 
affairs. Partners ordinarily keep themselves informed of what is 
being dône in the partnership aiïairs, and it is to be presumed that 
the beneficiaries kept themselves informed of what was being done 
in the management of the trust. There is no évidence in the record 
that they did not acquiesce in what took place. If they did not 
107 F.— 52 
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personally participate in what was being done, tke reasonable infer- 
ence is that they were content to commit tlie management of tlie 
trust to the good judgment of the executive committee. If they hâve 
suffered loss through the delinquencies of the committee, the loss 
should fall on the members of the committee. Upon the case pre- 
sented, Coe was no more responsible for it than was any other of the 
beneflciaries. 

The claims asserted against Hogg stand upon Armer ground. The 
allégations of fraud set up in the cross bill find little support in 
the proofs, and, if Hogg had net taken the certiiicate for the 270 
shares, it would be diflQcult to find any valid basis for a recovery 
against him. When he took that certiûcate, however, he succeeded 
to the position of the defaulting members of the syndicate, whose 
interests would hâve been represented by thèse shares. By doing 
this, and upon the principle of novation, he assumed towards the syn- 
dicate the position dnd the liabilities of the defaulting members, — a 
liability analogous to that of a stockholder to a corporation for the 
unpaid subscription priée of his shares. Upton v. Tribilcock, 91 U. 
S. 45, 23 L. Ed. 203; Webster v. Upton, 91 U. S. 65, 23 L. Ed. 384. 
If he had recognized that liability and made the payments originally 
due from the defaulting members, the committee would bave been 
possessed of funds sufficient to redeem the stocks pledged with Pyne, 
and to pay the purchase price of the shares of the development com- 
pany's stock not already transferred, It is not improbable that there 
may hâve been an understanding betn'een him and the executive 
committee that, instead of paying in money the $371,700 due from the 
defaulting members, he was to procure a release from Pyne of the 
pledged shares, and transfer to the syndicate the shares of the de- 
velopment Company necessary to make up the whole 15,000. This, 
however, can only be surmised ; and there is no évidence showing that 
such an understanding existed, or that there was any modification 
of the liability implied by his acceptance of the certificate. 

After Hogg became a certificate holder of the 270 shares, as he 
was already a certificate holder for 500 shares, he was in a position 
to dominate the management of the trust. But the trust provision 
by which the majority in interest of certificate holders were to con- 
trol its management is not to be construed as permitting an arbi- 
trary and inéquitable exercise of the power of the majority towards 
the minority. Such provisions are enforceable only when the ma- 
jority exercises an honest discrétion in the interests of aU. See 
Hackettstown Nat. Bank v. D. G. Yuengling Brewing Co., 20 C. C. 
A. 327, 74 Fed. 110. He could not shelter himself behind tiis power 
to escape his own obligations to the syndicate, either as a vendor 
of the property to be transferred, or as a certificate holder of the 
270 shares. 

In view of Hogg's relation to the railroad company, the construc- 
tion Company, Fyne, and the syndicate, the executive committee 
might hâve been justifled in allowing him to defer the immédiate 
payment of the f371,700, or to defer vesting the syndicate with good 
title to the shares it was to acquire from him, and even to do so 
until the coUapse of the enterprise. But, however this may be, when 
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tlie time came for the winding up of the trust the certificate bolders 
became entitled to whatever belonged in equity to the fund. Tbat 
time having arrived, the beneflciaries are entitled to an accounting. 

The conclusion is reached that there should be a decree dismissing 
the cross bill, except as to the légal représentatives of Hogg, and 
as to them there should be an accounting for the sum due from 
Hogg as a certificate holder of the 270 shares. 

As pending the suit the real estate which constituted a part of 
the trust fund has been sold by a receiver pursuant to the order 
of this court, and the further administration of the fund does net 
require the appointment of a new trustée, the decree will provide 
for the appointment of a receiver, with the usual powers and duties 
of a permanent receiver, in lieu of a new trustée. 

The complainants in the cross suit are entitled to costs. 

A decree is ordered accordingly. 



FOURTH NAT. BANK OF ST. LOUIS et al. v. ALBAUGS et aL ' 

(Circuit Court of Appeals, Eighth Circuit Aprll 3, 1901.) 

No. 1,455. 

NationaIi Bank — Personaltt op Dece.4.sed Président — Conflicting Claimb 

— CONTEST WITH ReCBITEB— CROSS-EXAMINATION OF PaRTY— EfPECT— RlGHT 
TO CONTRADIOT WlTNESS— ADMIBSIONS. 

In a contest between the receiver of a national bank and creditors of 
Its deceased président as to the rlght to personalty transferred by the 
latter to the vice président by three several bills of sale, the creditors 
claimed the property under two of the bills, as havlng been executed for 
their securlty; and their clalm was supported by the vice président, who 
was made a party to the cause, and claimed to be the president's surety 
as to the creditors In question. The receiver claimed under the third and 
earlier bill, which he averred was made In favor of the vice président, as 
trustée, to secure a large sum owed the bank by the président. To sus- 
tain the clalm of the creditors, the vice président was called to prove the 
exécution and dellvery of the bills on which they relied, and the attend- 
Ing drcumstances. Beld that, the bill on which the receiver relled hav- 
lng been produced and Identifled on the cross-examination, It was compé- 
tent for the receiver to inqulre concerning Its purpose, without making the 
vice président hls own wltness In any snch sensé as to be concluded by 
bis statements, and hence the receiver was not precluded from thereafter 
Bhowing admissions by the vice président In support of the reeelver's 
clalm, though contradicting statements made on the cross-examinatlon. 
Eeld, further, that the admissions made by the vice président were compé- 
tent as agalnst the creditors, because they could only clalm the fund In 
rlght of the vice président, in whose favor two of the bills of sale were 
executed, on the princlple of subrogation. 

Appeal from the Circuit Court of the United States for the District 
of Kansas. 

This Is a controversy between Morton Albaugh, receiver of the First Na- 
tional Bank of Bmporia, Kan., on the one hand, and the Fourth National 
Bank of St. Louis, Mo., and the First National Bank of New York and F. 
Harvey on the other, respectlng the ownership of a certain fund now In the 
possession of sald receiver. The controversy arises In this way: 

When a receiver was appointed for the First National Bank of Emporia tl* 
two banks aforesald (bereafter referred to as the "St Louis Bank" and the 
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"New York Bank") held notes amotmting to about $40,000 wMch were either 
made or Indorsed by C. S. Oross and William Martindale. Harvey also held 
a note for $10,000 which was slgned by Cross and Indorsed by Martindale. 
Gross was président of the First National Bank of Emporia, but lie committed 
suicide about the time that the bank was placed in the hands of a receiver. 
Martindale was vice président of the bank. Cross was the owner of a large 
amount of unincumbered live stock and Personal property on what was 
known as his "Sunny Slope Farm," near Emporia, Kan. After the death of 
Oross, and on or about November 16, 1898, Martindale, as is claimed, took 
possession of the property, doing so, as it is also claimed, under and by virtue 
of the foUowing bills of sale, which had been executed by Cross In his life- 
time: 

"For and in considération of one dollar and other valuable considérations, 
the receipt of which is hereby acknowledged, I do hereby sell, transfer, and 
assign to W. Martindale, as trustée, ail my Personal property of every kind 
and description, and wheresoever located, except the contents of my house 
where I am now llving, In Emporia, Lyon county, Kansas, and excepting ail 
my polieies of life insurance. This sale does not include the notes pledged to 
my mother for the indebtedness I owe her, amounting to $8,375 and interest. 
which does not Include this $4,500 Davis and Oross note. The property which 
I transfer to the sald Martindale is partially described as follows: AU my 
live stock, cattle, hogs, and horses now on Sunny Slope farm, Lyon county, 
Kansas, together with ail other Personal property thereon or on farms ad- 
joining; also ail notes, stocks, and bonds and mortgages, excepting, as before 
stated, those securing my indebtedness to my mother. Sue S. Cross. The 
said Martindale, as trustée, is first to protect H. G. Whitley and himself upon 
a certain bond in the Lyon county court After that, he Is to pay himself for 
any paper upon which he and I are mutually makers or Indorsers. The bal- 
ance, If any, to be paid the First National Bank of Emporia, Kansas, for ail 
matters I owe tUem. Given under my hand and seal this 15th day of July, 
1898. G. S. Gross." 

s "Emporia, Kansas, Nov. 15, 18&8. 

"For one dollar and other valuable considération, the receipt of which is 
hereby acknowledged, I hereby sell, transfer, and assign unto W. Martindale 
and his assigns ail my right, title, and interest to the foUowing personal prop- 
erty, located in Emporia township, Lyon county, Kansas, and upon what is 
known as 'Sunny Slope Farm,' and the leased lands thereunto contiguous; aU 
my cattle, horses, and hogs; ail feed, implements, hay, grain, etc.; and ail 
other Personal property located thereon, whether speciflcally described hereon 
or not. Given under my hand and seal the date above wrltten. 

"C. S. Cross." 

Prior to the exécution of the aforesaid instruments, and on March 4, 1898, 
Cross had executed another bill of sale in favor of Martindale, which was as 
follows: 

"BiU of Sale of Personal Property. 

"Know ail men by thèse présents that in considération of one dollar and 
other valuable considérations, the receipt of which is hereby acknowledged, I 
do grant, seU, transfer, and deliver unto W. Martindale, as trustée, his heirs, 
executors, administrators, and assigns, the foUowing goods and chattels, viz.: 
AU of my personal property, of every kind and description, and wherever lo 
cated, with the exception of my personal etïects, insurance polieies, and iîu' 
contents of my house in Emporia, Lyon county, Kansas, to hâve and to holii, 
ail and singular, the said goods and chattels, forever; and the said grantor 
hereby covenant with the said grantee that he is the lawful owner of the 
said goods and chattels, that they are free from . ail incumbrances, that he 
ha— good right to sell the same as aforesaid, and that he will warrant and 
défend the same against the lawful claims and demanda of ail persons whom- 
soever. In wltness whereof, the said grantor bas hereunto set his hand this 
4th day of March, A. D. 1898. C. S. Cross." 

The receiver cliaimed, and such was the fact, that Cross in his lifetime had 
borrowed from the First National Bank ôf Emporia a large smn of money for 
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his Personal use in conducting the cattle business on his Sunnj' Slope farm, 
aad that the bill of sale of date March 4, 1898, was made for the purpose of 
securing the repayment of the money -which he had thus borrowed. The two 
banks above mentioned, to wit, the St. Louis Bank and the New York Bank, 
and F. Harvey, claimed, in substance, that prier to July 18, 1898, an agree- 
ment had been entered into between William Martindale and C. S. Cross that 
the notes held by the three last-named parties should be paid by Ooss, be- 
cause the debts evidenced thereby, as between him and Martindale, were the 
individual debts of Cross; that, for the purpose of securing to said Martindale 
the performance of that agreement, the blll of sale of date July 15, 1898, and 
the bill of sale of November 15, 1898, were executed; and that both of said 
bills of sale were given in good faith by Cross to Martindale, and by him ac- 
cepted, with the design on the part of both that they should operate as a 
chattel mortgage to secure the last-mentioned Indebtedness to the two banks 
aforesaid and to Harvey. Owing to this controversy concerning thelr respec- 
tive rights to the fund which might be realized from the sale of the live stock 
and Personal property on what was known as the "Sunny Slope Farm," the 
parties entered into a stipulation to the efCect that the property in contro- 
versy should be sold as soon as possible, and that, after the expenses of mak- 
ing the sale and caring for the live stock had been deducted, the net proceeds 
should be treated as lepresentlng the property from which it had been de- 
rlved, and that the several parties interested in the fund, and claiming the 
same on the respective grounds heretofore stated, should interpose their re- 
spective daims, for adjudication, without being regarded as having waived 
any of thelr rights by virtue of the sale of the property. Such claims having 
been duly preferred by the respective parties in a form which need not be 
hère stated in détail, and the testlmony in support of the several claims hav- 
ing been heard and considered, the lower court sustained the contention of 
the receiver, and awarded the fund, then amounting to $53,39(3.89, to the re- 
celver, to be disbursed by him according to law. 0. S. Jobes was the re- 
ceiver of the First National Bank of Emporta, who was at first appointed by 
the comptroUer of the currency, and who entered into the aforesaid stipula- 
tion. Morton Albaugh, the présent receiver, Is his successor in ofBce. From 
the decree In favor of the receiver, last above mentioned, the St. Louis Bank 
and the New York Bank and F. Harvey hâve appealed. 

Frank Hagerman and T. F. Garver (E. W. Cunningham, on the 
brief), for appellants. 

I. E. Lambert and J. Jay Buck (W. L. Huggins and Samuel S. 
Spencer, on the brief), for appellees. 

Before CALDWELL, SANBOEN, and THAYEE, Circuit Judges. 

THAYEE, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The trial court appears to bave f ound, in accordance with the con- 
tention of Albaugh, the receiver of the First National Bank of Em- 
poria, that the bill of sale dated March 4, 1898, which is quoted above 
in the statement, was executed by C. S. Cross in favor of William 
Martindale, who at the time was vice président of the First National 
Bank of Emporia, as trustée for said bank, to secure the payment 
of a very large sum of money which Cross then owed to said bank. 
And the principal question which the présent record présents is 
whether there was any légal évidence to sustain such a finding. 
Three disinterested witnesses testifled on the trial that on a certain 
occasion Martindale, in whose favor ail the bills of sale aforesaid 
were executed, had admitted or stated to them that when Cross exe- 
cuted and delivered to him the flrst bill of sale, to wit, the one dated 
March à, 1898, he said to him, in substance, that he had used a large 
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amount of the money of the First National Bank of Emporia, of wliich 
he (Cross) was président ; that he expected to use more of its money in 
running his Sunny Slope farm; and tliat he executed the bill of sale 
for tlie purpose of protecting or securing the bank. It is claimed, 
Iiowever, in behalf of the appellants that thèse admissions or state- 
ments of Martindale were improperly admitted in évidence, that they 
should hâve been excluded, and that, if excluded, there is a dearth of 
évidence to sustain the decree of the lower court. As bearing upon 
this contention, it is to be observed that when the Pourth National 
Bank of St. Louis interposed its claim to the fund in controversy, in 
the form of a bill of complaint, it made the First National Bank of 
New York, F. Harvey, and William Martindale parties défendant to 
said complaint, as well as Morton Albaugh, receiver, and F. G. New- 
man, who was the administrator of G. S. Cross, deceased. The New 
York Bank answered the complaint of the St. Louis Bank by admit- 
ting ail the allégations therein contained, and joining with the com- 
plainant in its prayer for relief. Martindale, by his answer, also 
admitted aU of the allégations of the complaint, but further averred 
that the notes held by the St. Louis Bank and the New York Bank 
represented the individual debts of Cross, he being a mère surety for 
their payment. Martindale accordingly joined in the prayer for 
relief whlch was made by the two banks aforesaid, and asked that the 
fund now in controversy, which had been realized from the sale of 
the stock on the Sunny Slope farm, might be appropriated to the 
payment of the notes held by said banks, because of the exécution by 
Cross of the two bills of sale aforesaid, dated, respectively, July 15, 
1898, and November 15, 1898. It will be seen, therefore, that the issue 
raised by the pleadings was whether, in virtue of the two bills of sale, 
Martindale was entitled to the fund in controversy for the purpose of 
paying his own obligations which were held by the two banks and by 
F. Harvey, or whether the receiver was entitled to the fund by virtue 
of the earlier bill of sale, dated March 4, 1898. It will also be seen 
that Martindale, Harvey, and the two banks claimed the fund by the 
same title, and that as between them there was a complète identity 
of interest. To sustain the issue on their part, Martindale was ac- 
cordingly called as a witness, for the purpose of proving the exécution 
and delivery of the two bills of sale upon which they relied, dated July 
15, 1898, and November 15, 1898, and the circumstances attending 
their exécution. On his cross-examination the bill of sale of March 
4, 1898, was produced and identified, and the delivery thereof at the 
date of its exécution was established. Martindale was then asked 
what was said by Cross contemporaneously with the delivery of the 
latter instrument, and in reply to such interrogatory he testified that 
Cross "said he wanted to use |7,500 [of the bank's money] in the 
Liebfried matter, and he wanted to make a mortgage or bill of sale to 
cover that amount." He was then asked if he had not previously 
stated, in the présence of varions persons whose names were men- 
tioned, that Cross said to him, in substance, when he delivered 
the bill of sale of March 4, 1898, that he had been using large sums 
of the bank's money for the beneflt of his Sunny Slope farm, and that 
he would hâve to use more money for the same purpose, and that he 
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executed the bill of sale for the purpose of securing the bank for such 
advances. His reply to tais question was that he did not think that 
he made such a statement to the persons named at the time and place 
stated in the cross interrogatory, but he did not otherwise deny mak- 
ing such a statement. The various persons referred to were subse- 
quently called as witnesses in behalf of the receiver, each of whom 
testified that Martindale had made such statements to them. Their 
testimony was to the efEect heretofore stated. 

It is urged in behalf of the appellants that the receiver made Mar- 
tindale his own witness by asking him on his cross-examination what 
Cross said with respect to the bill of sale of March 4, 1898, when the 
same was delivered to him; that he was accordingly bound by the 
statement of Martindale to the effect that it was given to secure the 
|7,500 used in the Liebfried matter; and that he was not entitled to 
contradict this statement of Martindale by showing that he had pre- 
viously given an entirely différent account of what was said by Cross 
when the bill of sale of March 4, 1898, was executed and delivered. 
We think that this contention on the part of learned counsel for the 
appellants entirely overlooks the facts to which we hâve heretofore 
adverted, namely, that Martindale was himself a party to the action, 
and that as between himself and the two banks, as well as between 
himself and P. Han'ey. the other claimant, who also held a note of 
Cross which was indorsed by Martindale, there was a complète identi- 
ty of interest. It will be observed that the bill of sale dated July 
15, 1898, which is the one on which the appellants place their chief 
reliance, purports to bave been made for the protection of Martin- 
dale; that is to say, to save him from liability on a certain bond, and 
"to pay himself for any paper which he and Cross had made and in- 
dorsed." Harvey and the two banks had no right to or interest in the 
property conveyed to Martindale which they or either of them could 
assert, except such as they could assert through Martindale on the 
principle of subrogation. If Martindale was entitled, as against the 
receiver, to appropriate the fund in controversy to the payment of his 
own obligations which were held by Harvey and the two banks, then, 
and not otherwise, they were entitled to insist that he should exer- 
cise this right for their benefit and advantage as well as for his own. 
In view of thèse facts, we are of opinion that it was compétent for 
the receiver to inquire of Martindale on his cross-examination con- 
cerning the bill of sale of March i, 1898; that by so doing the receiver 
did not make Martindale his own witness in any such sensé as to be 
concluded by his statements; and that it was compétent for the re- 
ceiver to show afterwards, as against ail of the parties who claimed 
adversely to him, the admissions which Martindale (a party to the 
suit, and the one in whom the adverse right to the fund was vested 
primarily) had made in the présence of several persons, to the effect 
that the conveyance of March 4, 1898, was made to him, as trustée for 
the First National Bank of Emporia, to secure whatever indebtedness 
Oross then owed to the bank, or might afterwards owe to it. We think 
that whatever objections may hâve been made to such testimony, 
even if it be conceded that they were made in such a form as to be 
reviewed by this court, were properly overruled. 
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In behalf of the receiver it is contended that the decree below may 
be sustained upon the ground that the trial judge found that the two 
bills of sale upon which the appeUants rely were never delivered by 
Cross to Martindale in the lifetime of the former, and that they were 
therefore ineflective; but, without entering into an investigation or 
a discussion of the évidence on that point, it is sufflcient to say that 
for the reasons above stated we conclude that there was compétent 
évidence to sustain the finding by the trial court that the bill of sale 
of March 4, 1898, was made to secure ail of the indebtedness of Cross 
to the First National Bank of Emporia, and that from and after the 
exécution of that instrument ail of his personal property, of every 
kind and description, except his personal effects, Insurance policies, 
and the contents in his house in Emporia, Kan., stood pledged for 
that purpose. The resnlt is that the decree below was for the right 
party, and the same should be afïirmed. It is so ordered. 



TTNITED STATES v. PHILIPS, Judge. 

(Circuit Court of Appeals, Elghth Circuit April 6, 1901.) 

No, 24. 

Ihterventiok— Refcsal— Grantinq Appeal as of Course. 

There belng two klnds of intervention, one belonging to the class of 
cases in which leave to intervene Is entirely discretionary, and the other 
to that class In whlch the rlght Is absolute, and it belng sometimes difli- 
cult to détermine to whlch a particular Intervention belongs, the correct 
practlce for a chancellor, after refusing leave to Intervene, is to grant an 
appeal as a matter of course. If prayed for, as the Intervener otherwise 
would be entirely without remedy If the refusai should be a mlstake. 

C. H. Nearing, for petitioners. 
Gardiner Lathrop, for respondent. 

Before CALDWELL, SAJSTBORN, and THAYEE, Circuit Judges. 

PER CTJRIAM. This court has held that there are two kinds of 
interventions. To the one class belong those cases in which the 
court or chancellor to whom the application is made is not bound 
to permit a third party to intervene, and load the case with col- 
latéral issues, and in which the allowance of an intervention is en- 
tirely discretionary with the chancellor. To the other class of cases 
belong those in which the right to intervene is absolute, resting, 
as it does, upon the grounds of necessity, and the inability of the 
intervener to obtain such relief as he is entitled to by any other 
means than an intervention. Minot v. Mastin, 37 C. C. A. 234, 
95 Fed. 734, 739; Crédits Commutation Co. v. U. è., 34 C. C. A. ]2, 
91 Fed. 570, 62 U. S. App. 728, 733. When a chancellor dénies 
leave to intervene in a case belonging to the ârst class, no appeal 
lies because the action of the chancellor is discretionary, and be 
cause the chancellor's action in denying leave to intervene is not 
a ûnal adjudication upon the intervener's rights. But, when a chan- 
cellor dénies the right to intervene in a case belonging to the second 
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class, an appeal lies, because tke chancellor's action was not dis- 
cretionary, and because such action was a final adjudication, in that 
it denied him relief which he could obtain only by an intervention 
in the pending cause. Now, in view of the fact that there are two 
species of intervening complaints, and that it may be sometimes 
difficult to détermine to which class the intervention belongs, we 
tlunk that the correct practice for the chancellor, after refusing 
leave to intervene, is to grant an appeal as a matter of course, if the 
intervener prays for an appeal. When the record is removed to the 
appellate court, it can then be determined by that tribunal whether 
the action of the lower court was purely discretionary, and its judg- 
ment not final, or whether the intervener was entitled to assert his 
rights by an intervention. Such course of procédure on the part 
of the chancellor would seem to be necessary, because, if a mistake 
is made by the lower court as to the character of the intervention, 
and the chancellor refuses an appeal^ the intervener is entirely with- 
out a remedy. In view of thèse considérations, we think that in 
the présent instance the chancellor should hâve allowed the appeal, 
and that a motion should hâve been made in the appellate tribunal 
to dismiss the appeal. By what is hère said we would not be under- 
stood as intimating any opinion upon the question whether the inter- 
vention sought belongs to the one class or the other. If it belongs 
to the first class, an appeal will be of no beneflt to the intervener, 
as the appeal will of necessity be dismissed if a motion to that 
effect is made. The question now before us is simply as to the 
right of appeal, and as to the correct practice on a state of facts 
such as is disclosed by the information. We apprehend that there 
will be no occasion to issue an alternative writ, as we hâve no doubt 
that the respondent will allow an appeal in the case when advised 
of the vîews of this court. 



TAINTOR et al. v. FEANKLIN NAT. BANK OF NEW YORK. 

(Circuit Court, S. D. New York. Aprll 13. 1901.) 

1. VAiiUB OF Leoal Services — Evidence. 

The master is not bound by the opinion of other lawyers as to the value 
of an attorney's services for whlchi clalm Is made. 

8. FiNDING OP Masïer. 

A master's conclusions will not be disturbed unless the court Is clearly 
convinced of error therein. 

On Motion to Confirm Master's Report and on Exceptions thereto. 

Frederick J. Moses, for the receiver. 
Jesse S. L'Amoreaux, for a stockholder. 

Boardman, Platt & Soley, for Philip Carpenter, a claimant, and 
Philip Carpenter in person. 

COXE, District Judge. The master was appointed to take proof 
of the claims against the Franklin National Bank and to flx and 
détermine the compensation of the receiver and of his counsel. The 
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mastér, after according a full hearing to ail parties, flled, on Jan- 
uary 14, 1901, a carefuUy considered report in which he passes 
upon ail the questions so referred. Philip Carpenter, a créditer, 
filed exceptions to the master's ruling disallowing a part of his own 
claim for services and he also excepted to the amount of compen- 
sation allowed to the receiver and his counsel. As stated at the 
argument the court is of the opinion that the master was not rigidly 
bound by the opinions of other members of the bar as to the value 
of Mr. Carpenter's services. Such opinions are compétent to assist 
the court or jury in reaching a correct conclusion, but they are not 
conclusive. If they were conclusive the référence to a jury or to a 
master would be an idie ceremony. There are innumerable instances 
where uncontradicted testimony of this eharacter has been disre- 
garded and where, upon a conflict, the trial court has declined to 
follow the testimony offered by either side and its action in this re- 
gard has been approved by the appellate courts. Head v. Hargrave, 
105 U. S. 45, 26 L. Ed. 1028. 

The principal ground of criticism of the report is that, as to 16 
items of Mr. Carpenter's bill, the master has failed to pass upon 
each separately and has made a gênerai flnding deducting $957 from 
an account aggregating $2,207. As to this the master says: 

"I hâve gone over wlth care the varions items of charges, and flnd some 
excessive and others entirely reasonable, in my opinion. Without discussing 
them in détail, I may say generally, that the aggregate of the réductions 
which I thlnk should be made approximate the sum of $1,000." 

It would, perhaps, hâve avoided misunderstanding if the master 
had adopted the course now suggested, but it must be assumed 
that a lawyer of the intelligence and expérience of the master acted 
upon logical premises in reaching his conclusions. The court is not 
prepared to say that he was required to enter into the détails de- 
manded, but were this otherwise it would only resuit in sending 
the matter back to the master for a detailed statement of the vari- 
ons items which make up the total disallowance. There is little 
probability that the supplemental report would change the gênerai 
aspect of the situation. It is asserted that a fund of f75,000 is 
awaiting a décision in this matter before distribution, and it is 
manifest that a large nnmber of people will be inconvenienced by 
further delay. It is plain that the master thought that the sum of 
f4,000 allowed Mr. Carpenter would fully and fairly compensate 
him for the services rendered. The master was appointed to ascer- 
tain and report such a sum. For the time being the master took 
the place of the court and did its work and the question now is not 
what the judge would hâve done had he heard the proofs originally, 
but has the master made an error so obvious that the court is jus- 
tified in setting aside his report? In other words, if a jury had 
rendered a verdict for f4,000, in like circumstances, would the court 
be warranted in setting the verdict aside? There would be littie 
advantage or relief in appointing a master if upon exceptions to 
his report the matter is to be presented de novo to the court. The 
rule is very clear upon this subject; the master's conclusions will 
not be disturbed unless the court is convinced that an error has 
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been committed. Trust Co. v. Cooper, 162 U. S. 529, 16 Sup. Ct. 
879, 40 L. Ed. 1062; Camden v. Stuart, 144 U. S. 104, 12 Sup. Ct. 
585, 36 L. Ed. 363; Meyor v. Lathrop, 73 N. Y. 315; Farrar v. Bem- 
heim, 21 G. G. A. 26, 75 Fed. 136; Putnam v. Insurance Co. (G. G.) 4 
Fed. 753. 

Regarding the amounts allowed to the receiver and his counsel 
the court is unable to see that either was guilty of négligence in 
paying the amount agreed upon for rent of the banking house. This 
payment was made with the approval and pursuant to an order of 
the court and was for a claim which the landlord could hâve en- 
forced had the settlenaent not been made. The law of McConnick 
V. Bank, 165 U. S. 538, 17 Sup. Gt. 433, 41 L. Ed. 817, is inappli- 
cable, for the reason that the facts are wholly dissimilar. The con- 
tract there was held to be ultra vires because "the bank was never 
authorized by the comptroller of the currency to commence, and 
never did commence, the business of banking." Upon the whole 
case the court is unable to find that the master has made a mistake 
which would justify the setting aside of his report. The exceptions 
are overruled and the report is conflrmed. 



DODGE V. MISSION TP., SHAWNEE CODNTY, KAN. 

(Circuit Court of Appeals, Eighth Circuit April 11, 1901.) 

No. 1,449. 

1. IiEGISLATIVB POWEE TO TAX AKD TO AUTHOKIZE PuBLIC DeBT LiMITED TO 

Public Pukpose. 

The power of a législature to levy or to autliorize the levy of a tax, and 
to create or autliorize the création of a publie debt to be paid by tax- 
ation, is limited to Its exercise for a public puriwse. 

2. Detehmination dp Nature op Purpose dp Taxation Not a Leqislativb, 

but a judicial, fonction. 
The décision of the question irhether a tax or a public debt is for a 

public or private purpose is not a législative, but a judicial, function. A 

législature cannot make a private purpose a public purpose, or draw to 

itself or create the power to authorize a tax or a debt for such a purpose, 

by its mère fiât 
8. Promotion op Sugar Mills not a Public Purpose. 

The promotion of the construction and opération of mills and factories 

to manufacture sorghum cane Into sugar or syrup is a private, and not a 

public, purpose. 
4. Bonds for This Pubposb and the Act Adthorizing Thbm Votd. 

Township bonds issued for this purpose, and the act of March 1, 1889, 

authorizing their Issue, are beyond the powers of the législature and the 

township, and are void. 
(Syllabus by the Court) 

In Error to the Circuit Court of the United States for the Dis- 
trict of Kansas. 

This is an action on 359 coupons eut from 22 township bonds Issued by the 
township of Mission, in Shawnee county, in the state of Kansas, under an 
act of the législature of that state passed on March 1, 1889, and entitled "An 
act to encourage the érection of mills and the manufacture of sugar and syrup 
out of sorghum cane, and authorizing townships and cities of the second and 
third class to subscribe for stock in sugar factories, and to vote bonds there- 
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for." TWs act by Its terms empowered any township or city named in its 
tltle to subscribe to capital stock of any incorporated company organized to 
erect and operate public mills or factorles for tlie purpose of manufacturing 
sugar and syrup from sorglium cane upon a favorable vote of its electors, to 
issue its bonds to pay the subseription, and to levy taxes to pay tlie principal 
and interest of the bonds. It required every company and association whicli 
received the benefit of any bonds issued under It to retain 10 cents from the 
purehase price of every ton of sorghum cane which it bought for use in any 
mill, and to pay this sum over to the treasurer of the proper township, to be 
applied in payment of the bonds. It declared that ail sugar mills which re- 
ceived aid under it were public mills, that they should manufacture sugar or 
syrup for customers vrho furnished cane, that they mlght charge toU there- 
for, that no factory should be required to receive more cane than it could 
manufacture into sugar or syrup, and that the amount of toll to be paid 
should be agreed upon between the company and the persons raising and de- 
lîvering the cane prior to the time of planting the cane. Each bond contained 
the following récital: "This bond is one of a séries of thirty bonds, of flve 
hundred dollars each, amounting in the aggregate to the sum of flfteen thou- 
sand dollars, issued by the township of Mission, of the county of Shawnee, 
in the state of Kansas, for the purpose of encouraging the érection of a public 
sugar miU, and the manufacture of sugar and syrup from sorghum cane, in 
the township of Mission, Shawnee county, Kansas, pursuant to and in accord- 
ance with the provisions and requirements of an act of the législature of the 
State of Kansas for the year A. D. 1889, the same being an act entitled 'An 
act to encourage the érection of mills and the manufacture of sugar and 
syrup ont of sorghum cane, and authorizing townships and cities of the sec- 
ond and third class to subscribe for stoclc in sugar factories, and to vote 
bonds therefor,' approved March 1, A. D. 1889. And Itis hereby certifled and 
recited that ail acts, conditions, and things required to be done précèdent to 
and in the issuing of said bonds hâve been properly done, happened, and per- 
formed in regular and due form as required by law." Each coupon contained 
the statement that it represented "interest on public sugar mill bond 'No. 

." The plaintifC in error, W. S. Dodge, iiled a complaint in this action, 

in which he made the necessary jurisdictional allégations and then averred 
that on September 15, 1890, the défendant in error, the township of Mission, 
issued and delivered 30 bonds, for §500 each, payable on September 15, 1910; 
that thèse bonds were registered by the auditor of the state of Kansas; that 
a copy of one of them was attached to the complaint; that each of the bonds 
had coupons upon it for the payment of interest; and that he was the owner 
of 359 of thèse coupons, which were past due and had not been paid. A de- 
murrer was interposed to this complaint which was sustalned by the court 
below, and thereupon a judgment was rendered in favor of the défendant, 
which is now presented for review by the writ of error. 

Henry Keeler and D. E. Hite, for plaintiff in error. 
D. M. Valentine, A. A. Godard, and H. E. Valentine, for défend- 
ant in error. 

lîefore CALDWELL, SANBORN, and THAYEE, Circuit Judges. 

SANBORN, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

It is a fundamental principle of a republican form of government 
that no man shall be involuntarily deprived of his life, liberty, or 
property without due process of law. The prohibition of such a 
deprivation by the states is found in the fourteenth amendment to 
the constitution of the United States. But it lies deeper, and limits 
and conditions every grant of législative, executive, or judicial au- 
thority. The proposition was announced in the early history of the 
republic, and it has been constantlv afflrmed. The suprême court 
said in Calder v. Bull, 3 Dali. 386, 388, 1 L. Ed. 648, 649: 
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"A law that punishes a citizen for an innocent action, or, in other words, 
for an act wtiieli, when done, was in violation of no existing law; a law tliat 
destroys or Impairs the lawful private contracta of citizens; a law that makes 
a man a judge in his own cause; or a law that takes property from A. and 
gives it to B., — it is against ail reason and justice for a people to intrust a 
législature with such powers, and therefore it cannot be presumed that they 
hâve done it." 

A législative act which takes, or undertakes to authorize the 
taking, of private property for a private object, either hy taxation, 
or by the exercise of the power of eminent domain, or by any other 
means, is not a law, but an arbitrary decree, whereby the property 
of one citizen may be transferred to another. Such an act is be- 
yond the limits of the powers granted by the people to the législa- 
tures of the States, and is without légal force or eft'ect. The législa- 
tive power of taxation and power of eminent domain are alike lim- 
ited to the exercise thereof for public objects, and they cannot be 
successfully prostituted for private purposes. For the same rea- 
sons the power of a législature to create or to authorize the création 
of a public debt, and the issue of public bonds to be paid by taxa- 
tion, is subject to the same limitation. The clear and forcible déc- 
larations of Chief Justice Black in 1853 in Sharpiess v. Mayor, etc., 
of Philadelphia, 21 Pa. 147, 169, hâve long since become the settled 
law of the land. He said: 

"Neither bas the législature any constltutional right to create a public 
debt, or to lay a tax, or to authorize any municipal corporation to do it, in 
order to raise funds for a mère private purpose. No such authority passed 
to the assembly by the gênerai grant o( législative power. This would not be 
législation. Taxation is a mode of raislng revenue for public purposes. 
When It is prostituted to objects in no way connected with the public inter- 
ests or welfare, it ceases to be taxation, and becomes- plunder. Transferring 
money from the owners of it into the possession of those who hâve no title 
to it, though it be done under the name and form of a tax, is unconstitutlonal 
for ail the reasons whlch forbid the législature to usurp any other power not 
granted to them." 

See, also, Cole v. City of La Graiige, 113 U. S. 1, 6, 5 Sup. Ct. 
416, 28 L. Ed. 896. 

A necessary corollary to thèse propositions is that a législature, 
which has no power to authorize the levy of a tax or the création of a 
public debt for a private purpose, has no power to dràw that au- 
thority to itself, or to create it by its mère déclaration that a pri- 
vate purpose is a public one. Any other theory would destroy the 
limitation. A législature cannot make a private purpose a publie 
one by its mère flat, and the détermination of the question in any 
case whether or not a given object is public or private is a judiciai, 
and is not a législative, function. Allen v. Inhabitants of Jay, 60 
Me. 124, 139, 11 Am. Eep. 185; Tyler v. Beacher, 44 Vt. 648, 651, 
8 Am. Rep. 398; In re Eurêka Basin Warehouse & Mfg. Co., 96 N. 
Y. 42, 47, 48. 

If the bonds and coupons upon which this action is founded are 
çver paid, the money to discharge them must be raised by the levying 
of taxes upon private property situated in the township of Mission. 
Their validity, therefore, must dépend upon the answer to the ques- 
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tion whether they were issued for, and their proceeds were applied to, 
a public or a private purpose. Tliey were issued to raise money 
to pay a subscription made by the township to the stock of a private 
corporation organlzed to erect and operate mills to make sugar and 
syrup from sorghum cane, and tbeir proceeds were applied to tbat 
purpose. The question, tben, is wbetlier or not the construction and 
maintenance of factories owned by private corporations to manufac- 
ture sugar and syrup from sorghum cane is a public or a private pur- 
pose. The true answer to the question seems to be plain and certain. 
Speaking generally, a public purpose is a governmental purpose, one 
of the purposes for which governments are instituted and maintained 
among men, such as the maintenance of order, the prévention and 
punishment of crime, the care of highways, the relief of the destitute, 
the éducation of youth, the érection of buildings for the use of schools 
and of the ofHcers of the government; while a private object is one 
which is ordinarily sought and attained by individuals or private as- 
sociations of individuals, such as the cultivation of the soil, the 
manufacture of useful and attractive articles, the purchase and sale 
of merchandise, and the thousand and one purposes which enlist indi- 
vidual enterprise and energy in a complex and advancing civilization. 
There seems to be no doubt in which category the promotion of the 
construction and maintenance of sugar factories falls. 

Counsel for the plaintiff in error, however, call attention to the 
settled rule that the promotion of the construction of railroads and 
of custom gristmills operated by water is a public purpose, in aid of 
which municipal corporations may lawfully issue bonds, and to the 
opinion of the suprême court in Burlington Tp. v. Beasley, 94 U. S. 
310, 24 L. Ed. 161, and insist that the aid of the construction of sugar 
mills is an analogous object, and therefore a public purpose. No 
argument is required to show that the érection of sugar mills, which 
directly benefit only those who own them, and which indirectly assist 
only those who raise sorghum cane, is no such public object as the 
construction of railroads, our chief means of transportation, whose 
rates are regulated by law, which may be used by every citizen for a 
reasonable compensation, and which are of universal benefit. In the 
case of Burlington Tp. v. Beasley, the bonds under considération 
were issued to aid in the construction of a custom gristmill propelled 
by steam, pursuant to an act of the législature which authorized the 
township to émit them for the purpose of "building bridges, free 
or otherwise, or to aid in the construction of railroads or water 
power, by donation thereto or the taking of stock thereof, or for 
other Works of internai improvement." The bonds did not show on 
their face for which one of the purposes named in the act they were 
sent forth, but simply recited that they were issued under this law. 
The court held in the first place that if there was power in the town- 
ship to issue the bonds under any circumstances they might be valid, 
and that as it was clear that such power existed to issue them for the 
public purpose of building bridges and constructing railroads, and 
there was nothing on the face of the bonds to vitiate them, they were 
good in the hands of innocent purchasers, and in the second place 
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that the construction and maintenance of a custom gristmill pro- 
pelled by steam was a work of internai improvement under this stat- 
ute of Kansas, for which taxes might be levied to pay thèse bonds. 

The décision in this case is not controUing upon the issues preseut- 
ed in the case at bar, because the bonds before us disclose the fact 
that they were issued for the purpose of encouraging the construc- 
tion and opération of a public sugar mill, so that there can be no 
bona flde purchasers without notice of the object of their issue, and 
because the Burlington Tp. Case illustrâtes, not the gênerai rule, but 
an exception to the well-established rule that the aid of private 
manufacturing or business enterprises is not a public purpose for 
which taxation may be imposed. This décision is the outgrowth of 
a more primitive state of society, when there were no railroads and 
few good highways, and when custom gristmills in the immédiate 
neighborhoods of productive fields to grind grain for bread for the 
people and for food for the cattle were a public necessity. In this 
state of affairs a line of décisions was developed ta the effect that 
aid in the construction and maintenance of custom gristmills driven 
by water, and the development of the necessary water power to pro- 
pel them, was a public object, for which taxes might be lawfully 
levied upon the property of aU the citizens. Guernsey v. Burlington 
Tp., 4 Dill. 375, Fed. Cas. No. 5,855; Harding v, Funk, 8 Kan. 315. 
The Burlington Tp. Case, perhaps, advanced another step, for the 
décision was that the promotion of a gristmill propelled by steam, 
as well as one propelled by water, was a public purpose. This propo- 
sition, however, together with the entire line of décisions upon which 
it rests, forms an exception to the gênerai rule upon this subject, is 
inapplicable to the public needs and purposes of this day, and ought 
not to be enlarged. This view is sustained by the décisions of the 
suprême court, by reason, and by the great weight of authority. 
The Burlington Tp. Case was decided in 1876. Six years later, in 
1882, in the case of Osborne v. Adams Co., 106 U. S. 181, 1 Sup. Ct. 
168, 27 L. Ed. 129, the suprême court held, under an act which author- 
ized the issue of bonds "to aid in the construction of any railroad or 
other work of internai improvement," that a gristmill propelled by 
steam was not a work of internai improvement, and that bonds 
issued to aid in its construction were void. In 1883 it cited this 
décision with approval, and held that gristmills propelled by water 
were works of internai improvement under the same statute, and 
that bonds issued to aid in the construction of a canal to conduct 
the water to such mills were issued for a public purpose. and were 
valid. Blair v. Cuming Co., 111 U. S. 363, 372, 4 Sup. Ct. 449, 28 
L. Ed. 457. Thèse décisions show the narrow limits and sharp lines 
which confine this exception to the gênerai rule. 

When we turn from this line of décisions to the considération of 
the nature of public aid in the construction and opération of other 
manufacturing plants of varions kinds, the décisions of the suprême 
court voice no uncertain sound. In Citizens' Savings & Loan Ass'n 
v. City of Topeka, 20 Wall. 655, 663, 22 L. Ed. 455, the législature of 
Kansas had granted to the city council of Topeka the power "to en- 
courage the establishment of manufactories and such other enter- 
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prises as may tend to develop and improve such cîty" and the au- 
thority to issue bonds for this purpose. The Court beld that this 
grànt was beyond the limitations upon the power of the législature 
which grew ont of the essential nature of al] free goTernments, and 
that bonds issued by a city to aid and encourage a manufacturing 
Company in establishing and operatlng bridge shops in Topeka were 
emitted for a private purpose, and were void. In City of Parkers- 
burg T. Brown, 106 U. S. 487, 491, 1 Sup. Ct. 442, 27 L. Ed. 238, the 
mayor and city council of Parkersburg had been authorized by the 
législature of Virginia to issue the bonds of that city for the purpose 
of lending them to manufacturers carrying on business in or near the 
municipality, and the bonds had been issued. But the suprême court 
held that they were not sent forth for a public purpose, and were in- 
valid. In Cole v. City of La Gi-ange, 113 U. S. 1, 9, 5 Sup. Ct. 416, 
28 L. Ed. 896, the législature of the state of Missouri had granted to 
the city of La Grange the power to subscribe for stock in any manu- 
facturing Company and to issue bonds to pay the subscription. The 
city had delivered its bonds to a manufacturing company established 
for the purpose of operating a rolling mill, but the court held that 
the grant was ultra vires the législature, that the object was private, 
and that the bonds were void. 

The sugar factory, to aid in the construction of which thèse bonds 
were issued, was not to be constructed or operated by the township 
or its officers, but by private owners. The oificers of the township 
were to hâve no control or direction of its management. It was not 
to be erected to perform, or to assist in the performance of, any func- 
tion of government. Ali prospérons mercantile and manufacturing 
enterprises in a town tend to enhance the value of property, to em- 
ploy labor, and to increase business. The fact that the construction 
and opération of this mill would hâve a similar efifect in no way 
differentiates the purpose or object of its promotion from that of 
the promotion of other private business undertakings. If this at- 
tempt to promote the manufacture of sugar by taxation is to be sus- 
tained, every holder of property in this township must contribute a 
portion of that property to pay for the érection and opération of this 
mill. For what purpose must he make this contribution? Not to 
sustain the government, but to build a mill for private owners, in 
which they may conduct their own private business. Who receives 
the proceeds of thèse bonds? Or, in other words, to whom does the 
taxpayer really pay his tax? Not to the salaried officers of the gov- 
ernment, not to the teachers of the children in the public schools, 
but to the private individuals who own the mills. For whose beneflt 
does he contribute this share of his property? For the direct benefit 
of the owners of the mill alone, and perhaps for the indirect beneflt 
of those farmers who contract with thèse owners before they plant 
their cane for its manufacture into sugar or syrup. When thèse 
facts are studiously considered, ail doubt of the character of this 
promotion vanishes. The aid of the construction and opération of 
this mill actually serves but two purposes. It serves to enable the 
owners of the mill to gain the legitimate profits of their undertak- 
ing, and it serves to take by taxation from the owners of property in 
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tàe township a portion of that property and to give it to the owners 
of the mill or to the promoters of the scheme for their private use. 
Neither of thèse objects is a public purpose. Neither of them is a 
purpose for which taxes can be lawfully levied, or for which munici- 
pal bonds may be legally issued. Our conclusion is that the promo- 
tion of the construction and opération of a mill for the manufacture 
of sorghum cane into sugar and syrup is not a public purpose. Town- 
ship bonds issued for that purpose, and the act of the législature 
which authorizes their issue, are alike beyond the powers of the lég- 
islature and of the township, and are void. Sharpless v. Mayor, etc., 
of Philadelphia, 21 Pa. 147, 169; Citizens' Savings & Loan Ass'n v. 
City of Topeka, 20 Wall. 655, 661; City of Parkersburg v. Brown, 106 
U. S. 487, 500, 1 Sup. Ct. 442, 27 L. Ed. 238; Osborne v. Adams Co., 
106 U. S. 181, 1 Sup. Ct. 168, 27 L. Ed. 129; Cole v. City of La Grange. 
113 U. S. 1, 7, 5 Sup. Ct. 416, 28 L. Ed. 896; Allen v. Inhabitants of 
Jay, 60 Me. 124, 128, 11 Am. Eep. 185; Mead v. Inhabitants of Acton, 
139 Mass. 341, 1 N. E. 413; Michigan Sugar Co. v. Auditor General 
(Mich.) 83 N. W. 625, 627; U. S. v. Carlisle, 5 App. D. C. 138, 146, 
161; Deal v. Mississippi Co., 107 Mo. 464, 468, 18 S. W. 24; Kingman 
V. City of Brockton, 153 Mass. 255, 26 N. E. 998; People v. Parks, 58 
Cal. 624, 643; Attornev General v. City of Eau Claire, 37 Wis. 400: 
State V. Osawkee Tp.,'l4 Kan. 418, 420, 19 Am. Eep. 99; City of 
Geneseo v. Geneseo Natural Gas, Coal, Oil, Sait & Minerai Co., 55 
Kan. 358, 361; In re Eurêka Basin Warehouse & Mfg. Co., 96 N. Y. 
42, 47, 48; Coates v. Campbell, 37 Minn. 498, 499, 35 N. W. 366. 

The argument of counsel for the plaintiff in error that the promo- 
tion of the construction and opération of this mill is a public pur- 
pose, because the législature declared in the act authorizing the issue 
of the bonds that the mills aided thereby were public mills, and be 
cause the suprême court in Munn v. Illinois, 94 U. S. 113, 24 L. Ed. 
77, Budd V. People, 143 U. S. 517, 12 Sup. Ct. 468, 36 L. Ed. 247, and 
Brass v. Stoeser, 153 U. S. 391, 14 Sup. Ct. 857, 38 L. Ed. 757, held 
that the business of receiving and storing grain for compensation 
in elevators, warehouses, and docks might be declared by the législa- 
tures of the States to be of a public character, and might be regu- 
lated under their police power, has not been overlooked. But that 
contention cannot prevail, because the object of the promotion of 
this mill and of its opération was clearly private, and a législature 
cannot by its mère flat make a private object a public one for the pur- 
pose of taxation, and also because the limits of the power to tax are 
by no means the same as the limits of the police power of the states. 
Many private occupations, as the sale of intoxicants, the driving of 
carriages for hire, and the construction of private buildings along 
the streets of a city, bear such a relation to the public welfare that 
they may be regulated under the police power of a state, when there 
is an entire absence of power in its législature to tax the property of 
its citizens to promote or maintain thèse enterprises. The judg- 
ment below is afiSrmed. 
107 F.— 53 
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CONNBOTICUT MUT. LIFE INS. 00. v. HILLMON. 

(Circuit Court of Appeals, Eighth Circuit. April 3, 1901.) 

No. 1,451. 

1. Insurance— CoNSTBucTioN of Plbading—Conspiracy— Evidence— Déclara- 
TIONS OF Conspihators. 

To an action brought by a wif e upon a pollcy of Insurance on the life 
of lier husband, which was Issued for lier sole use and benefit, the insiirer 
pleaded that her husband, one J. H. Brown; and Levl Baldwin and divers 
other persons to the défendant unknown, unlawfuUy consplring and In- 
tendlng to defraud the défendant and two other Insurance companies, 
took eut the poliey In suit and two policies on the husband's life in. other 
eompanles, and thereafter, in pursuance of said fraudulent combination, 
did falsely prétend that plaîntifC's husband had been killed, and that a 
certain dead body produced was his body, whereas plalntifF's husband 
was not in fact dead, but was conceallng hlmself for the purpose of con- 
summating the alleged consplracy. Eeld: (1) That the défense so pleaded 
was in substance that the plaintifE's husband was net dead, and that 
there could be no recovery on the poliey for that reason; '2) that the 
plea did not charge or allège that the plalntifC ever became a party to the 
conspiracy, and ttiat unsworn statements of Baldwin, one of the alleged 
conspirators, which were made prior to the issuanee of the poliey in suit, 
were not admissible against the plaintifC in an action by her alone upon 
the poliey; (3) that, under the pleadlngs, proof of the existence of the 
alleged conspiracy between the plaintiff's husband, Brown, and Baldwin 
was only admissible as against the plaintiff for the purpose of strengthen- 
ing the probability that plaintiff's husband was not dead, but was conceal- 
lng himself ; (4) that the déclarations of a consplrator are only admissible 
against a fellow conspirator when they are made in connection with the 
doing of some act in exécution of, or in furtherance of, the objecta of the 
conspiracy, so as to form a part of the res gestse, and that within this 
rule some of the excluded déclarations of Baldwin were not admissible 
against the plaintifC, even if she was a party to the conspiracy, because 
they were merely narrative of past transactions, and not a part of the 
res gestœ; (5) that an instruction, asked by the insurer, to the efCect that, 
If the pollcy in suit was taken out in pursuance of the alleged conspiracy, 
then the plalntifC could not recover, although her husband was in fact 
accidentally killed in the manner by her clalmed, was properly refused, 
because no such défense as that outlined in the instruction was pleaded 
in the defendant's answer. 

S. Same—Concbalment—Motivb— Evidence of Crime. 

In a suit on a poliey, where the défense was that the insured was not 
dead, but hiding, the refusai to permit the défendant to show that the 
insm-ed had committed a crime in another state, for the purpose of disclos- 
Ing a motive for his concealment, was not a material error. 

8. Samb— Sworn Statkmbnt — Déposition. 

An instruction, in a suit on a pollcy, that a sworn ex parte statement 
of a witness, which was in conflict with a déposition of the wltness sub- 
sequently taken, might be considered, in connection with the déposition, 
as évidence of the facts recited in such statement, and "with like effect 
as the déposition," was properly refused, since it was the province of the 
jury to détermine, in the light of the différent circumstances under which 
the statement was made and the déposition was taken, whether they 
would treat the statement "with like efCect" and as entitled to the same 
credence as the déposition. 

4. €amb—Cobp8E—Identitt— Instruction. 

Where the issue as to whether a body alleged to be that of the insured 
was in fact the insured's body was fairly submitted to the jury, in a suit 
on a poliey the défense to which was that the insured was not dead, aa 
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instruction that tliere was undisputed évidence that such body had a 
perfect set of teeth, and, If the jury found tliat the insured had imperfect 
teeth, the verdict should be for the défendant, was properly refused, be- 
cause there was some conflict in the évidence as to the liiud of teeth 
which the deceased had, and because there were many other facts and 
circumstances which had an immédiate bearing upon the issue whether 
the body produced was that of the insured, and the instruction aslîed, 
therefore, singled out one fact bearing on the question of identity, and 
gave it undue prominence. 
5. JcRT— Pbbemptoky Challenges— Cok^solidateb Actions. 

Where two actions by the same plaintifC hâve been Consolidated, she 
was entitled to as many peremptory challenges as If the actions had been 
tried separately; the same rule also holding good as to the défendants 
thereln, each of which was entitled to three challenges. 

Sanborn, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the District 
of Kansas. 

ïhis is an action on a policy of life Insurance in the sum of $5,000, which 
was issued March 4, 1879, on the life of John W. Hillmon, for the sole use 
and benefit of his wife, Saille E. Hillmon, the plaintifC below, and the défend- 
ant in error hère. The case has had an eventful history. John W. Hillmon 
was killed, as it is claimed, on March 17, 1879, by the accidentai discharge 
of a gun at a camp near Medieine Lodge, In a portion of Kansas which was 
then sparsely settled. The défendant eompany alleged fraud, and refused to 
pay the policy, claiming that Hillmon was still living, and that the body pro- 
duced as being his was the corpse of another man, who had either been 
murdered by Hillmon, or was a cadaver that had been found by him some- 
where on the plains of Southwestem Kansas. The action was brought on 
July la, 1880, and has been tried, as we are advised, six times, before as 
many dilïerent judges and juries, resulting in a mlstrial on each occasion 
except the last and a trial which took place in 1888, on both of which occa- 
sions the plaintifC below prevailed. The défense to the action that was re- 
lled upon principally on the last trial is set forth in the defendant's answer, 
alter a gênerai déniai of ail of the allegatioiis of the complaint, In the f oUow- 
Ing language: "(2) Saîd défendant, further answering, says that on and before 
the 30th day of November, A. D. 1878, one John W. Hillmon, John H. Brown, 
and Levl Baldwin, and divers other persons, to the défendant tmknown, un- 
lawfuUy and fraudulently confederating, conspiring, contriving, and intending 
to cheat and defraud this défendant, procured a large amount of Insurance 
to be taken on the life of the said John W. Hillmon, to wit, In the New ïork 
Life Insurance Company • » * the sum of ten thousand dollars, in the 
Mutual Life Insurance Company of New York * » • the sum of ten thou- 
sand dollars, and in the Connecticut Mutual Life Insurance Company, by Its 
policy » * • the sum of five thousand dollars. That thereafter, and In 
pursuance of said conspiracy, and with said intent, said Hillmon, Brown, and 
Baldwin dld falsely and fraudulently prétend and represent unto this de- 
fendant and others that said Hillmon was dead, and did, on or about the 
months of March and Aprll, A. D. 1879, and thereafter, for the purpose of 
securing the payment of said policies and obtaining the money thereon, false- 
ly and fraudulently claim, prétend, and represent unto this défendant that 
the said John W. Hillmon was dead, and that a certain dead body which they 
had procured and had was the dead body of the said John W. Hillmon, 
whereas said John W. Hillmon was not and Is not dead. That since said 
time the said Hillmon has kept himself concealed, and has and is keeping 
himself concealed under assumed names, for the purpose of consummating the 
conspiracy entered Into as aforesaid." In addition to the foregoing plea, the 
answer contained another plea to the effect that the plaintiffl had released the 
cause of action sued upon for a sufflcient considération by a writing which 
was executed by her on March 4, 1881. To the plea of release the plaintifC re- 
plied. In substance, that it was obtained without considération, by fraud, and 
the facts constltuting the fraud were epeciflcally set forth. 
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J. E. McKeighan and Edward S. Isham (Buell McKeever, J. W. 
Green, Shepard Barclay, and M. F. Watts, on the brief), for plaintifE 
in errer. 

C. F. Hutchings and L. B. Wlieat (John H. Atwood, on the brief), 
for défendant in error. 

Before CALDWELL, SANBORÎÏ, and THAYER, Circuit Judges. 

THAYER, Circuit Jndge, after stating the case as above, delivered 
the opinion of the court. 

During the progress of the trial, and in its final charge to the jury, 
the lower court ruled, in substance, that the défendant company had 
not averred in its answer that Sallie E. Hillmon, the sole beneflciary 
in the policy, was a party to the alleged conspiracy between John W. 
Hillmon, John H. Brown, and Leyi Baldwin to defraud it and other 
life insurance companies; that, as her connection with the conspiracy 
had not been averred, it could not be claimed that she was a party 
thereto; that the substantive défense which was pleaded in the an- 
swer was that Hillmon was not dead, for which reason no liability 
had accrued on the policy when the suit was flled ; that the principal 
question in the case was whether John W. Hillmon died, as claimed 
by the plaintiiï, in conséquence of a gunshot wound inflicted on March 
17, 1879; and that the existence of the alleged conspiracy between 
Hillmon, Brown, and Baldwin was only relevant to strengthen the 
probability that Hillmon was still living. In varions ways exceptions 
were reserved to thèse rulings, which will collectively form the flrst 
subject for considération. 

It is manifest, we think, from an inspection of the answer, that the 
trial court was right in holding that the défendant had not pleaded 
that Mrs. Hillmon was a partj^ to the alleged conspiracy between the 
three persons last above named, and such seems to hâve been the view 
that was entertained at the trial by counsel for the défendant com- 
pany, for in his opening statement to the jury, after alluding to a re- 
mark which had been made by the plaintiff's attorney in his opening 
address, to the eflect that the défendant had never claimed that Mrs. 
Hillmon was a party to any conspiracy, he said: "What évidence 
will be deduced on that point is for you gentlemen to détermine. 
What we say on paper is that John W. Hillmon, Levi Baldwin, and 
John H. Brown did conspire to defraud thèse insurance companies." 
This was an admission that the défendant had only charged in its 
answer that the three parties last named had conspired to defraud the 
company, and that it had not ventured to commit itself to the state- 
ment that Mrs. Hillmon had ever participated therein. 

It is further manifest that the trial court was right in holding that 
the fact that John W. Hillmon was not dead when the action was 
brought, but was concealing himself somewhere, constituted the sub- 
stantial défense pleaded in that part of the answer which is quoted 
above ; that the issue tendered by the plea was whether he was dead 
or alive ; and that such issue presented the principal question of fact 
for the considération of the jury. It will not be presumed that the sec- 
ond plea contained in the answer was intended to state more than one 
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défense, for whieh reason the flrst paragraph thereof, which allèges, 
in effect, that Hillmon, Brown, and Baldwin had entered into a con- 
spiracy to defraud certain Insurance companies, among others the 
défendant, cannot be regarded as stating a substantive défense to the 
plaintiiï's cause of action, but that averment must be treated as be- 
ing merely introductory to the fact afterwards alleged that Hillmon 
was not dead. As we construe the plea, this latter allégation con- 
stitutes the défense on which the pleader intended to rely. We do 
not perceive. therefore, that the lower court coramitted any error in 
the several rulings last aforesaid, or in making the statement that the 
existence of the conspiracy between the parties named in the plea 
was not a controlling issue, but at most was only relevant in so far 
as its existence, if shown, migbt tend to strengthen the probability 
that Hillmon was still Jiving. It was not only not alleged that Mrs. 
Hillmon ever became a party to the conspiracy, but, as we under- 
stand the contention of defendant's counsel, the évidence upon which 
they now rely to show her possible connection with the conspiracy is 
the fact that she saw the remains of the mau who was shot near 
Medicine Lodge after they had been exhumed and brought back to 
Lawrence, Kan., where the plaintiff resided. The argument is that, 
as she saw the remains of the person who had been shot, not imme- 
diately after the occurrence, but at Lawrence, Kan., some weeks after 
the alleged shooting, she probably discovered that they were not the 
remains of her husband, and that by suing on the policy after she had 
made such discoverj' she attempted to avail herself of the fruits of 
an existing couspiracy, and by so doing became a party thereto. It 
is obvions, however, that if she did make the supposed discovery, as 
counsel assume, and if the jury were satisfied of that fact (as they 
evidently were not), then, as John W. Hillmon was not dead, her 
right to recover on the policy was defeated by the very évidence — 
and the only tangible évidence, as it seems — which is now relied 
upon to show that she adopted the conspiracy, and became a party 
+hereto, after it was partially executed. The trial court was request- 
ed, however, to instruct the jury, in substance, that if the alleged con- 
spiracy between Hillmon, Brown, and Baldwin was entered into, and 
if Mrs. Hillmon was advised of that fact when the alleged body of 
Hillmon was brought back to Lawrence and she discovered that it 
was not the body of her husband, and if she thereafter brought the 
présent action, then she adopted the conspiracy; and one complaint 
which is made by the défendant is that this instruction was not given. 
For reasons already sufiflciently indicated, no error was comraitted in 
refusing the request, however correct it may bave been as an abstract 
proposition of law. The crucial question whether the body last above 
mentioned was the dead body of the plaintiiï's husband or that of 
some other person was submitted to the jury, and the plaintiiï's right 
to recover, so far as the second plea was concerned, was made to turn 
Upon the finding upon that issue. The flnding was against the de- 
fendant, the jury being satisfied, after listening to the testimony of 
a multitude of witnesses, that Hillmon was dead, and that the body 
which was rèturned to Lawrence was bis body. Such being the state 
of the case, it is obvious, we thinb, that, as the material issue pre- 
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sented by the request was submitted, the défendant bas no cause to 
complain of the refusai to submit the issue in tbe proposed form. 

It is urged in behalf of tbe défendant, and an instruction embody- 
ing tbe proposition was refused by the trial judge, tbat if the policy 
in suit was taken out in pursuance of the alleged conspiracy between 
Hillmon, Brown, and Baldwin, and if Hillmon was afterwards acci- 
dentally killed in the manner alleged by the plaintifC, while he was 
engaged in hunting for the corpse of some other person on the plains 
of Southwestern Kansas, then there could be no recovery. One good 
and sufiScient reason why such an instruction ought not to hâve been 
given is that no such défense was pleaded in the answer. We hâve 
already expressed the opinion that the défense made by the second 
plea was, in substance and légal effect, that Hillmon was not dead, 
and that the plea cannot be construed as containing dual défenses. 
Mauifestly, it ought not to be construed as containing two défenses 
which are inconsistent, the one denying that Hillmon was killed on 
March 17, 1879, and averring that he was still alive; and the other 
admitting that he was accidentally shot, as alleged. It is not neces- 
sary to assert that the two défenses were so utterly irreconcilable that 
they could not hâve been embodied in the same answer; but it is clear, 
we think, that if the défendant intended to rely on the défense which 
it actually pleaded, and also on the one which was outlined in its in- 
struction, they should hâve been pleaded separately, so as to advise 
the plaintifE of the précise issues which she would be compelled to 
meet. A pleading, however skillf uUy f ramed, will never be construed 
by the courts so as to mislead the unwary, but will be interpreted ae- 
cording to its obvious sensé and meaning. This action at the time of 
the last trial had been pending for more than 20 years, and if the long 
lapse of time, and the fact that Hillmon had not been unearthed, had 
led the défendant company to suspect that he was in fact killed at 
the time and place alleged, then it should bave amended its answer, 
if it desired to avail itself of the défense which is suggested by the 
refused instruction, namely, that the policy was void because it was 
taken out originally in pursuance of a fraudulent purpose. We can- 
not regard its second plea as embodying any such défense, or as hav- 
ing been framed by counsel with a view of presenting any such dé- 
fense when the answer was filed. Aside from this view of the case, 
we very much doubt, although it is unnecessary to express a deflnite 
opinion on the point, whether the fact that the policy was solicited in 
pursuance of the alleged conspiracy, and with intent at some time in 
the future to make a fraudulent claim thereunder, would constitute a 
défense to the action brought by Mrs. Hillmon, who was not alleged 
to hâve been a party to the conspiracy when the policy was solicited, 
or to hâve been in any wise concerned therein. The contract of In- 
surance was founded upon a valuable considération. It was not an 
unlawful contract. Mrs. Hillmon had a well-recognized insurable 
interest in the insured's life, and it is not claimed that the policy was 
issued in conséquence of any false or fraudulent représentations. 
Under the circumstances it is not apparent that a mère intention on 
the part of John W. Hillmon to make a fraudulent claim thereunder, 
which M'as never in fact made, could impair the beneflciary's right of 
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recovery. But, be this as it may, the instruction above referred to 
was properly refused. 

This brings us to a considération of some of the exceptions to the 
admission and exclusion of testimony. The défendant company of- 
fered to show by four witnesses, namely, Phillips, Blythe, Crew, and 
Carr, certain statements which had beèn made to them by Baldwin 
at various times between the fall of 1878 and the spring of 1879, when 
the policy in suit was issued. One of thèse oflers was a statement 
by Baldwin to Crew that he had borrowed money from a certain bank 
to pay Hillmon's life insurance premium; another was a statement 
by Baldwin to Carr that "he and Hillmon had a scheme under brogue," 
and, if it worked ont "he [Baldwin] was ail right"; another was a 
conversation between Baldwin and Phillips, in which Baldwin in- 
quired, in substance, either in jest or in earnest, if it would not be a 
good scheme to get insurance on one's life in a large sum, and go 
south, and get the body of a greaser, and palm it off as your own 
body; and another was a request made by Baldwin to Blythe to rec- 
ommend to him some good insurance companies, as he had a friend 
who wanted to take ont some insurance. Thèse several statements 
were excluded, and, as we think, properly excluded. Even when 
there is suflScient évidence in a case to warrant a finding that a con- 
spiracy was entered into by certain of the parties to the action to do 
some wrongful act, it does not follow that any and every déclaration 
which may hâve been made by one of the conspirators is admissible 
even as against his associâtes in the scheme. Déclarations made by 
one conspirator are not admissible against the others to prove the 
existence of the conspiracy if such statements are not made in the 
others' présence. Neither are mère admissions or narrations of what 
has already taken placé admissible, which hâve no tendency to pro- 
mote the objects of the conspiracy; the rule being that déclarations 
by individual conspirators, to be admissible against their associâtes, 
must be made in furtherance of the comraon design while it is under 
way or in process of exécution, so as to form properly a part of the 
res gestaj. State v. Johnson, 40 Kan. 266, 268, 19 Pac. 749; Peo- 
ple V. McQuade, 110 N. Y. 284, .307, 18 N. E. 156; People v. Kief, 126 
N. Y. 661, 662, 27 N. E. 556; 3 Qreenl. Ev. (15th Ed.) § 94, and cases 
there cited. Tested by this rule, some of the statements mentioned 
above, particularly those to Crew and Carr, were merely narrative of 
past transactions, and not admissible for that reason. But, for other 
reasons as well, the testimony was not admissible against Mrs. Hill- 
mon, who was the sole plaintiff. It was not alleged by the défend- 
ant company that she ever became a party to the alleged combination 
to defraud certain insurance companies, either by original participa- 
tion in the scheme or by subsequently adopting it, and, in the absence 
of any such averment, we are of opinion that it would hâve been erro- 
neous to hâve admitted as against her such casual déclarations and 
inquiries of the man Baldwin as are above described. TJnder the is- 
sues which were presented by the pleadings, we think that the trial 
court went quite far enough in permitting the existence of the alleged 
conspiracy between Hillmon, Brown, and Baldwin to be shown for 
the purpose of strengthening the probability that Hillmon was not in 
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fact dead, but was concealiag himself . The existence of tte alleged 
conspiracy was a single isolated fact whicli tlie jury might hâve re- 
garded as having some probative force in solving the real issue in the 
case as to whether Hillmon waa accidentally killed at the time and 
place alleged in the complaint. 

Purther complaint is made by the défendant because the trial court 
refused to permit it to show by certain oral testimony and by reading 
one section of the Criminal Code of the state of Texas that in the 
early part of the year 1878 Hillmon had committed an offense against 
the laws of the state of Texas by removing eut of that state certain 
Personal property which he had bought and mortgaged, with an in- 
tent to defraud the mortgagee. The admissibility of this évidence i? 
urged upon the ground that, if admitted,' it would hâve disclosed a 
motive for Hillmon's "disappearance and continued absence." We 
are of opinion, however, that the évidence was unnecessary for this 
purpose, as a suflScient motive was disclosed for his disappearance 
and continued absence; and no further évidence in that behalf was 
ueeded, if the defendant's theory of the case was right, that Hillmon 
was not dead when the suit was brought, but was merely hiding, to 
enable his wife to coUect certain Insurance upon his life. The trial 
court did permit the défendant to show the purchase of the personal 
property in question, and the reasons given by Hillmon for its pur- 
chase, and the fact that it had been removed, and not paid for, and 
that the property was subsequently sold; this latter testimony being 
admitted, as we infer, upon the theory that the défendant had the 
right to trace ail of Hillmon's movements, and to exploit his actions 
for some months before the policy in suit was taken out, for the light 
it might possibly shed on his subséquent conduct. The introduction 
of the criminal statute of Texas and the other évidence was unneces- 
sary to establish a motive for Hillmon's disappearance, and the exclu- 
sion thereof cannot be regarded as a material error. 

A further complaint is made because the trial judge said in his 
charge with référence to a written statement that had been made by 
John H. Brown, one of the alleged conspirators, whose déposition had 
also been taken and read by the plaintiiï, that said statement was 
"not affirmative évidence of the truth of any matter therein eontain- 
ed, and * ♦ * ghould not be considered * • • except as af- 
fecting the credibility of the évidence of said Brown given in his dép- 
osition." The statement of Brown which was thus mentioned and his 
déposition were entirely irreconcilable as respects the question wheth- 
er Hillmon was killed on March 17, 1879, or whether the person killed 
was another man. The direction which the court gave to consider 
Brown's statement as affecting the credence which should be given to 
his déposition was, in effect, therefore, a direction to the jury to dé- 
termine on which occasion Brown had told the truth, — ^whether when 
his déposition was taken or when an ex parte statement was obtained 
f rom him by a lawyer by the name of Buchan, who seems to hâve been 
in the employ of the défendant company, or at least to hâve been act- 
ing in its behalf and in its interest. We are relieved, however, of 
the necessity of deciding whether there was anything misleading in 
the excerpt from the charge which has been quoted above, by the fact 
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that no exception was taken thereto, and we may reasonably infer 
from the fact that no exception was taken that the direction given 
by ttie court that Brown's sworn statement to the defendant's attor- 
uey was not "affirmatiTe évidence," etc., was not deemed to be of 
much importance, or as liable to mislead, when the case was submit- 
ted to the jury. 

In behalf of the défendant Company an instruction was asked, whicb 
was refused, to the efifect that Brown's sworn statement, which was 
iii conflict with his déposition, might "be considered, in connection 
.vith the déposition, * * * as évidence of the facts therein stat- 
ed, * * * with like effect as the déposition of John H. Brown, 
and may also be considered as affecting the credibility of said Brown." 
We think that this instruction was faulty, and fully as liable to mis- 
lead as the court's charge on the subject, inasmuch as it required the 
jury to attach as much weight to the one document as to the other, 
irrespective of the circumstances under which the two documents had 
been obtained. There was évidence in the case which tended to show 
that the ex parte statement had been obtained from Brown on Sep- 
tember 4, 1879, by much persuasion and by covert threats; and by 
some unprof essional conduct on the part of the attorney who had ob- 
tained it ; and that it had been used to induce the plaintiff to release 
her cause of action upon the policy in suit without considération. On 
the other hand, Brown's déposition had been taken at a later date, 
in the usual way, and he had been cross-examined by the défendant 
Company at great length. In his déposition he admitted having made 
the statement, and asserted that the statements therein contained to 
the effect that Hillmon was not dead, and that another man had been 
killed, were each false. He also explained the reasons and the influ- 
ences which had been brought to bear upon him to induce him to 
make the false statement. It was the province of the jury to décide, 
in view of ail the circumstances tending to show how the ex parte 
statement had been obtained, and the use that had been made of the 
same, and in view of the fact that it had been introduced into the 
case by the plaintiff, not as crédible testimony, but merely for the pur- 
pose of discrediting it, whether they would treat it "with like effect," 
or consider it as entitled to the same credence as Brown's déposition. 
If the court had given the defendant's instruction, it might well be 
said, we think, that it had invaded the province of the jury. 

Complaint is made in behalf of the défendant company because the 
trial court did not give an instruction to the effect that proof had been 
offered, which had not been disputed, that the corpse brought back 
from Medicine Lodge to Lawrence, Kan., had a perfect set of teeth, 
and that the jury should return a verdict for the défendant if they 
found from a prépondérance of évidence that Hillmon in his lifetime 
had lost a tooth, or had imperfect teeth. This instruction was in the 
nature of a commentary on one feature of the évidence, which the 
court, in our judgment, was not required to make, inasmuch as it ap- 
pears that there was considérable conflict in the évidence as to the 
kind of teeth which Hillmon had. Bome persons, as it would seem 
from the testimony, might regard him as having good teeth, and some 
as having teeth that were imperfect. Besides, this instruction sin- 
gled out oné fact bearing upon the question whether thé corpse that 
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was brought back to Lawrence was Hillmon's body, and gave it un- 
due prominence, inasmuch as there were many other facts and cir- 
cumstances in évidence which had an immédiate bearing on the sanie 
question, and might be regarded as very persuasive évidence that tlie 
body returned was Hillmon's dead body. This issue as to wbether it 
was Hillmon's body, or the body of some other person, was fairly sub- 
mitted to the jury by the court's charge, and we do not perceive that 
a réversible error was committed in the refusai of the defendant's 
instruction. 

■ Another contention on the part of the défendant company is that 
the trial court erred in permitting the plaintiff to hâve six peremptory 
challenges when the jury was impaneled. With référence to this point 
it is to be observed that at the time of the last trial there were two 
actions pending in behalf of the plaintiiï upon policies of Insurance 
on the life of her husband, one against the présent défendant and the 
other against the Mutual Life Insurance Company of New York, both 
of which actions involved the same issue as to whether her husband 
was dead or alive. Originally, there had been three such actions, one 
against the New York Life Insurance Cîompany, but the latter action 
had been compromised prior to the last trial. The trial judge ruled 
that, if the two actions which remained to be tried had not already 
been Consolidated for trial under existing orders, he would order their 
consolidation, as the issue in each case was the same, and the trial 
thereof would be exceedingly lengthy. It goes without saying that 
such order of consolidation was within the discretionary power of the 
trial judge, and we bave no doubt that in the présent instance the 
power was wisely exercised. At ail events, it affords no ground for 
a successful complaint on writ of error. Insurance Co. v. Hillmon, 
145 U. S. 285, 293, 12 Sup. Ct. 909, 36 L. Ed. 706. It is urged, how- 
ever, by learned counsel for the défendant, that, as the two actions 
were Consolidated for trial, the plaintiff was only entitled to three per- 
emptory challenges. It is to be observed that when this case was be- 
fore the suprême court, and was under considération in the case last 
cited (145 U. S. 285, 12 Sup. Ct. 909, 36 L. Ed. 706), that court held 
that, when actions are Consolidated, such an order does not operate 
to deprive either défendant of the right to challenge as many jurors 
peremptorily as he would hâve been entitled to challenge if the cases 
had been tried sépara tely; and the former judgment in favor of the 
plaintiff was reversed because each défendant to the Consolidated 
cause was not allowed three peremptory challenges. If this rule is 
applied to the défendants, — that is to say, if Consolidated causes are 
treated separately, so far as the défendants are concerned, for the 
purpose of preserving to them their respective rights of challenge, — 
we perceive no reason why the same rule should not be applied to the 
plaintiff so as to entitle her to the same number of challenges which 
she would bave been entitled to had the cases been tried separately. 
The learned judge of the trial court acted in accordance with this 
view, and in so doing we think that he committed no error. It cer- 
tainly does not appear that the défendant company was prejudiced by 
permitting the plaintiff to hâve six peremptory challenges, and the de- 
fendants three challenges each, or six in ail. 
There are some other assignments of error which hâve been dis- 
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cussed by counsel for the défendant company, ail of which hâve been 
carefully considered, and found to be witbout merit. None of them, 
we think, are entitled to as much considération as the varions assign- 
ments already considered. This case has been pending, as heretofore 
stated, for more than 21 years, and it would be a matter of great re- 
gret, and a reproach to our method of administering justice, if, after 
six laborious and lengthy trials, an error had crept into the record of 
such conséquence as to require a reversai. We are satisfled that no 
such error was committed, and it is accordingly ordered that the judg- 
ment below be afSrmed. 

SANBOKN, Circuit Judge (dissenting). Within six months after 
the alleged death of Hillmon, John H. Brown, who wsls, with Hillmon 
when the person, whoever he was, whose body was claimed to be that 
of Hillmon, was killed, made an affldavit that this body was not Hill- 
mon's; that it was the corpse of another man, whom Hillmon had 
killed; that Hillmon was still living; and that this cadaver was pro- 
duced to enable the plaintifE below to collect the |25,000 insurance on 
Hillmon's life pursuant to a conspiracy which Baldwin, Hillmon, and 
Brown had formed to accomplish that end. On the trial of this ac- 
tion the plaintifif ofEered this affldavit in évidence^ and it was received 
without objection. She also offered in évidence Brown's déposition, 
taken at a later date than the affldavit, in which he testified that 
Hillmon was dead, and that it was his corpse, and not that of another 
person, which was produced by him and Baldwin in March, 1879. At 
the close of the trial, counsel for the défendant requested the court to 
charge the jury that Brown's affldavit might "be considered, in con- 
nection with the déposition of John H. Brown, as évidence of the facts 
therein stated under oath, against the plaintiff, with like eflfect as the 
déposition of John H. Brown; and may also be considered as affect- 
ing the credibility of said Brown as a witness," To this request the 
court responded in its charge in thèse words: "The oral déclarations 
of said Brown not under oath, and the statement signed and sworn to 
by him, are not affirmative évidence of the truth of any matter there- 
in contained or mehtioned, and they should not be considered by you 
except as affecting the credibility of the évidence of the said Brown 
in his déposition," and refused to grant the request. The défendant 
excepted to the refusai, but did not except to the charge. A perusal 
of this brief statement of the record upon this subject will not, it 
seems to me, raise a doubt in the mind of any reader that the ques- 
tion presented by the request, that ruled by the charge, and that de- 
cided by the refusai to grant the request was the single question 
whether or not the affldavit of Brown was any évidence of the facts 
it recited. This, it seems to me, was the only question intended to 
be raised by the request, was the question which the charge clearly 
shows that the court understood was presented, and was the only 
question mled either by the refusai of the request or by the tenus of 
the charge upon this subject. If this view is correct, the exception 
to the refusai to grant the request fairly présents the ruling upon this 
issue. The argument that the question whether or not the affldavit 
was évidence of the facts it recited was not presented because the re- 
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^uest asserted that the afiSdavit was évidence with like effect as tlie 
déposition seems to me to te toc technical and critical. The meaning 
of the words "with lilce effect" in this request was that the affldavit 
was évidence of the tacts which it recited, subject to the right of the 
jury to question, believe, or disbelieve its statements in the same way 
that the déposition was évidence of the facts it related suhject to the 
same right of the jury, and not that the jury must believe the aiSda- 
vit just as much as they should believe the déposition. The court be- 
low had this understanding of the issue wliich this request presented. 
It clearly understood that it was an invitation to charge that the affl- 
davit was évidence not only of the lack of credibility of Brown, but 
also of the facts which it recited, and when it came to rule upon the 
issue it refused the request, and directly contradicted the déclaration 
that the affldavit was évidence of the facts it related, while it con- 
ceded that it might be considered upon the question of the credibilîty 
of the witness. The request and the charge seem to me to fairly 
présent one, and only one, question, which was clearly understood and 
directly ruled by the court both in its charge and in its refusai to 
grant the request, — the question whether or not the affldavit was évi- 
dence of the facts it recited. In the light of the charge, which con- 
tradicted the terms of the request, the refusai of the request ruled 
this question as directly as the charge itself, and for that reason the 
exception to the refusai fairly challenged the errer, and entitled the 
défendant to a review of the ruling. 

When we turn to a considération of the correctness of the ruling 
itself, no issue is presented for argument or considération. Forms 
and rules are prescribed by statutes and décisions for the taking and 
production of testimony which give to the opposing party the oppor- 
tunity and right of cross-examination and the security of an oath. 
But this opportunity, this right, and this security may be waived by 
stipulation for, consent to, or silent acquieseence in the introduction 
of testimony, and when this is done the statement admltted becomes 
as compétent évidence of the facts it détails, as though every formal- 
ity had been complied with. Much more does the offer and introduc- 
tion of such évidence hâve this effect, for he who introduces testimony 
is ordinarily in some sensé sponsor for its character. The plaintiff in- 
troduced this affldavit in évidence, and the défendant consented to its 
admission. The plaintiff was thereby, estopped f rom claiming that it 
was not évidence of the facts it recited, because the défendant relied, 
and had the right to rely, upon it for that pnrjwse, and because the 
plaintiff, having introduced it, was not permitted to take the incon- 
sistent position that it was not compétent évidence of the facts it re- 
lated. Walton T. Railroad Co., 56 Fed. 1006, 1008, 6 C. C. A. 223, 
225, 12 U. S. App. 611, 513; National Loan & Investment Co. v. Rock- 
land Co., 94 Fed. 335, 337, 36 C. C. A. 370, 373. The affldavit was 
persuasive telling évidence upon the crucial questions in the case, up- 
on the identity of the corpse, and upon the conspiracy to defraud the 
défendant, and yet the company was deprived of its beneflt by this 
ruling of the court. This error is so plain and glaring, and it neces- 
earily deprived the défendant of such important testimony, that, in 
my opinion, it ought not to be disregarded. 
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2. SufScient évidence of a conspiraey between Baldwin, Hillmon, 
and Brown to obtain the Insurance upon the life of Hillmon, and to 
produce the body of some other person, and collect the Insurance, was 
produced at the trial to induce the court to submit this évidence to 
the jury upon the question whether or not the body produced by 
Brown and Baldwin was that of Hillmon. In this state of the case 
the testimony of Phillips that Baldwin inquired of him about Insur- 
ance, how long it would take a dead body to décompose, and said 
that it would be a good scheme to get Insurance, and go down south 
and get the body of a greaser, and collect it; the testimony of Blythe, 
a lawyer, that Baldwin told him that a friend of his wanted to get 
Insurance, and inquired of him what companies were good; the tes- 
timony of Crew that in Pebruary or March, 1879, Baldwin said that 
his indebtedness to the bank had arisen because he Lad furnished 
money to pay the premium on Hillmon's Insurance, and that he ex- 
pected to hâve |10,000 of the Insurance money; and the testimony of 
Carr that about March 10, 1879, Baldwin told him that he and Hill- 
mon had a scheme under "brogue," and that, if it worked ont right, he 
was ail right, — were oiïered in évidence. Several of thèse conversa- 
tions were had after the insurance on Hillmon's life had been secured, 
and before the killing on March 17, 1879. They were had while Bald- 
win was engaged in carrying on and working out the conspiraey. Ail 
this testimony was rejected by the court. In my opinion, this testi- 
mony detailed verbal acts and déclarations of Baldwin, one of the 
conspirators, while they were engaged in executing the conspiraey, 
and upon that ground it was compétent évidence essential to the main- 
tenance of the case of the défendant. Drake v. Stewart, 76 Fed. 140, 
22 G. G. A. 104, 40 U. S. App. 173; Smith v. Society, 123 K Y. 85, 
25 N. E. 197, 9 L. E. A. 616; Insurance Go. v. Hillmon, 145 U. 8. 285, 
296, 298, 12 Sup. Ct. 909, 36 L. Ed. 706. The contention that this 
testimony constituted no évidence against the plaintifE because she 
was not alleged to be a party to the conspiraey does not seem to me 
to be Sound. There was sufficient évidence of a conspiraey to obtain 
this policy to def raud the company to warrant the court in submitting 
this testimony to the jury. If the conspiraey was formed, and the 
policy was obtained by John W. Hillmon, one of the conspirators, in 
pursuance of a plan that he formed to defraud the company, any as- 
signée or beneflciary of the policy necessarily took it subject to its 
original defect, and any évidence compétent to show that it was orig- 
inally obtained by fraud must be compétent against any one who holds 
it, for the policy still has that defect in the hands of the assignée or 
beneflciary. Insurance Go. v. Minch, 53 N. Y. 144; Garpenter v. In- 
surance Go., 1 Story, 57, Fed. Gas. No. 2,428; Burruss v. Association 
(Va.) 32 S. E. 49; 1 Bid. Ins. 448, 449. For thèse reasons the judg- 
ment below should, in my opinion, be reversed, and the case should 
be remanded to the court below for another trial. 
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WOOD V. OITY OF MOBILE. 

(Circuit Court of Appeals, Fifth Circuit Aprll 2, 1901.) 

No. 939. 

1. JUDGMENTS— COLLATEHAI/ ATTACK. 

A decree of a state court may be collaterally attacked in the fédéral 
courts for want of jurisdictlon over the subject-matter or the person, 
but not for any error which does net affeet such jurlsdietion. 

2. Emikent Domain— Rights Acquired bt Condemnation— Spécial Statutk. 

Under a législative act expressly authorizing a city to condemn under 
the power of eminent domain, in the manner provided by law, "ail out- 
standing interest of every kind, character, or description, whether the 
same be légal or équitable, not owned by said city," in certain water- 
■works, such eondemnation, when properly made, vests the city with ab- 
solute title to the Interests condemned, and not merely an easement, 
measured by the need of the city to use the property for public pur- 
poses; and the title will not revert for nonuser. 

In Error to the Circuit Court of the United States for the South- 
ern District of Alabama. 
See 99 Fed. 615. 

D. P, Bestor and R. H. Clarke, for plaintiff in error. 
B. B. Boone^ for défendant in error. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

FARDEE, Circuit Judge. The législature of the state of Alabama, 
by an act approyed Noyember 30, 1898, authorized the city of Mo- 
bile to provide, maintain, and operate Systems of waterworks and 
sewerage; and by an act approved November 30, 1898, authorized 
the city of Mobile to make and issue bonds for building, purchasing, 
or otherwise acquiring Systems of waterworks, and to secure said 
bonds; and by an act approved December 10, 1898, authorized the 
city of Mobile to condemn by eminent domain the outstanding in- 
terest in what is known as the "Mobile City Waterworks." The 
last-mentioned act reads as follows: 

"Be it enacted by the gênerai assembly of Alabama, that the city of Mo- 
bile, for the purpose of erecting, constructing and operating a System of water 
■Works to be owned and operated by the said city, be and is hereby expressly 
authorized and empowered to condemn, by exerclsing the rights of eminent 
domain, in the mariner provlded by law for the eondemnation of lands for 
pubUc use, ail outstanding Interest of every kind, character or description, 
"Whether the same be légal or équitable, not owned by said city of Mobile, In 
and to thèse certain water works known respectively by the name of Stein 
or Mobile Oity "Water Works, being the same water works çonstructed under 
and pursuant to an act entitled 'An act for the promotion ëf the health and 
convenience of the city of Mobile, by the introduction into said city of a sup- 
ply of wholesome water, to be used for domestic purposes, and for the extin- 
guishment of fires,' approved January 7th, 1841. Approved December lOth, 
1898." 

Article 1, c. 42, §§ 1712-1726, inclusive, of the Alabama Code of 
1896, provide for the manner of proceeding for the eondemnation 
of lands for public uses. The only one of thèse sections materiaî 
to quote hère is section 1721, part of which reads as follows: 

"The order of eondemnation upon the r»ayment of the sum ascertained 
and assessed by the verdict of the jury, or the deposit thereof In court for 
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the défendant, shall vest In the appllcant the easement proposed to be ae- 
qulred for the uses and purposes stated in the application and for no otlier 
uses or purposes." 

XJnder thèse statutes, the city of Mohile, by proceedings in the 
probate court of Mobile county, condemned, by exercising the right 
of eminent domain, ail the interest of Walter Wood in what is known 
as the "City or Stein Waterworks," such interest being oé^yioo per 
cent, of the whole. The proceedings in the probate court were in the 
manner provided by the gênerai law of the state of Alabama for 
the condamnation of lands for public use, and the decree condemned 
for the use of the city of Mobile, and vested title in said city, ail 
and singular, "the perpétuai right to ail the interest of every kind, 
character, and description belonging to Walter Wood, of Philadel- 
phia, Pennsylvania, whether the same be légal or équitable, in and 
to those waterworks known as the 'Mobile City Waterworks.' " In 
thèse proceedings one of the therein named défendants, Walter 
Wood, plaintifl in error hère, appeared, and by counsel flled a plea 
In abatement, then a demurrer, and followed with an answer. On 
the theory that the proceedings in the probate court of Mobile county 
were void, the plaintifE in error, Walter Wood, instituted in the 
lower court an action of ejectment to recover possession of 54''*/ioo 
per cent, of the said waterworks. The défendant below answered 
with a plea of not guilty, which, it is said, is the only appropriate 
plea to an action of ejectment in the state of Alabama. Smith v. 
Coz, 115 Ala. 506, 22 South. 78. There was a trial, and judgment 
for the défendant. A bill of exceptions in the transcript shows that 
on the trial the plaintifE below offered the évidence of several wit- 
nesses tending to describe the property in question, and the extent 
of the use made of the same by the défendant. Plaintiff also offered 
în évidence an agreed statement of facts bearing on the same ques- 
tions, and containing, among other things, the following statement: 

"ïhat, actlng under and by vlrtue of such award, the city of Mobile, on the 
14th day of May, 1898, acqulred the title to and possession of ail the interests 
of plaintifC's co-tenants in said property and franchises, such aggregated inter- 
ests being an undivided forty-five and 'f 2/100 per cent, thereof, and claimed 
to hâve acqulred the property in and right to the possession of plaintiff's 
fifty-four and ^s/^^o per cent, thereof, and in exercise of such claim it toolc 
exclusive possession of the whole of said property and franchises on said 
date last mentioned, ousting and excluding plaintiff of and from ail possession 
thereof. Défendant has held sueh exclusive possession of said property and 
franchises from said date last mentioned to the time of the trial of said cause, 
and still holds the same, and during ail of such time it has excluded, and still 
exclu'des, plaintiff from any participation In the possession and enjoymeht 
thereof. During such time défendant has used, and is still using, said prop- 
erty and franchises to supply water for a compensation to certain of the 
«itizens of Mobile, and said Mobile City WaterworliS is now connected by Iron 
pipes with the new waterworks system built by the city of Mobile under the 
act of the gênerai assembly of Alabama, approved November 30, 1888." 

The plaintiff also offered a certified transcript of the record and 
proceedings in the probate court of Mobile county, showing the ap- 
plication of the city of Mobile to condemn ail the interest of Walter 
Wood in the Mobile City Waterworks, otherwise called the "Stein 
System of Waterworks," and the proceedings of the court thereunder 
in said condamnation proceedings. The défendant below offered the 
évidence of certain witnesses describing the property, the use re- 
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quired, and the use made of the same. Défendant also offered the 
three above-mentioned acts of the législature. Whereupon the plain- 
tiffs requested the judge to make certain spécifie charges, some 15 in 
number, substantially directing the jury to flnd for the plaintiff, 
ail of which were reîÉused, and thereupon, at the request of the de- 
fendant, the court charged the jury that, if they believed the évi- 
dence submitted in the cause, they must flnd for the défendant, the 
city of Mobile. AU of the above rulings of the court were duly ex- 
cepted to. In this court the plaintiff in error contends that: 

"ïhe probate court had jurisdiction and power to condemn by eminent do- 
main only so mueh of the land and such Interest in the property aud lands 
of plaintiff as were necessary for the use of the new watei-works System, and 
that only an easement or rlght of way orer such lands as It actually needed 
for the construction of its new waterworks System could be condemned by 
the city, and that, in so far as the decree of the probate court went beyond 
this, it was absolutely void, and passed no title to the city, and, further, that 
even if the property was legally condemned, yet. If part of it was never used by 
the city for the public beneflt, such part reverted to the original owner, and 
he could recover it back in ejectment." 

This contention admits the validity and constitutionality of the 
act approved December 10, 1898, wherein is given the power to con- 
demn "ail outstanding interest of every kind, character, or descrip- 
tion, whether the same be légal or équitable, not owned by said city 
of Mobile, in and to," etc., and it further admits the jurisdiction of 
the probate court of Mobile county. We understand the rule to be 
that, where a court has jurisdiction of the subject-matter and the 
person, the fact that an erroneous or wrong judgment is entered does 
not render the judgment void, or subject to collatéral attack. New 
Lamp Chimney Co. v. Ansonia Brass & Copper Co., 91 U. S. 656, 
660, 23 L. Ed. 336; Kinnier v. Kinnier, 45 N. Y. 535. A decree of 
the state court may be collaterally attacked in the fédéral court for 
want of jurisdiction over the subject-matter or the person, but for 
any error not affecting the jurisdiction of the state court its validity 
cannot be questioned in the fédéral court. Herron v. Dater, 120 
U. S. 464, 477, 7 Sup. Ot. 620, 30 L. Ed. 748. Under this view of 
the law, the decree rendered by the probate court of Mobile county 
is not subject to attack in this court in this proceeding. But, if this 
were not so, we are clear that, so far as the decree complained of 
goes beyond the condemnation of an easement in the property, it is 
fuUy authorized by the act of December 10, 1898, which authorizes 
the condemnation of "ail outstanding interest of every kind, char- 
acter, or description, whether the same be légal or équitable," etc. 
As we understand this act, it provides that the manner and mode of 
proceeding, to wit, in regard to application, notice, hearing, assess- 
ment of damages, report of commissioners, appeals, eflfect of appeal, 
time within which damages shall be paid, etc., shall be according 
to the gênerai law of the state in regard to the expropriation of pri- 
vate property for public use; but with regard to the interest to be 
condemned it expressly provides for ail that was condemned in this 
case. This seems to be the plain meaning of the act in question, 
and, if the contention of the plaintiff in error is sound, it is difflcult 
to see that the act of December 10, 1898, was at ail necessary, or 
had any purpose, because under the act of November 30, 1898, the 
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city of Mobile was given power to maintain and operate Systems 
of waterworks and sewerage, and therein to exercise the right of 
cminent domain in the manner provided by law. 

As to the contention that part of the property of the old Stein 
■waterworks has reverted to the original owner because of nonuser 
after condemnation, it may be admitted that the gênerai rule is that 
when a corporation, in the exercise of eminent domain, acquires for 
a public purpose an easement in land, its right and title to the prop- 
erty so acquired are dépendent upon the use of the property for pub- 
lic purposes; and, when such public use is abandoned, the right to 
hold the land ceases, and the property reverts to its original owner. 
But the plaintiff in error in this case can take nothing under this 
admitted rule, for two reasons : First, under the statute of Decem- 
ber 10, 1898, more than an easement was condemned, to wit, ail the 
right, title, and interest, légal and équitable, on the basis of which 
full title it is supposed the owner was fully compensated, and the 
property thereupon became the absolute property of the corporation; 
second, because, in the agreed statement of facts in this case, it is 
expressly admitted that "the city of Mobile has used, and is still 
using, the whole of the property and franchises acquired from the 
plaintiff in error to supply water to the citizens of Mobile, and that 
the said Mobile City Waterworks are now connected by iron pipes 
wlth the new waterworks System built by the city of Mobile under 
the act of the gênerai assembly of Alabama, approved November 30, 
1898." On the whole record we flnd no réversible error, and the judg- 
ment of the circuit court is afflrmed. 
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(Carcult Court of Appeals, First Circuit Aprll 12, 1901.) 

No. 333. 

CORPORATB DBBTS— LlABILITY OF StOCKHOLDERS — ACTlON TO EnFORCK — EVI- 
DENCE— QUESTION FOR JcRY. 

In an action against the record holder of stock to enforce, under the 
Maine statute, the liability to corporate créditera for the amount unpaid 
thereon, it appeared that défendant gave a receipt for the stocli In ques- 
tion, and thereaf ter signed a proxy, reciting that he was a stockholder. 
Bêlé suffirent évidence to entitle plaintiff to go to the Jury, under proper 
Instructions, on the question vrhether défendant dealt with the corpora- 
tion, and obtained and held the stock, so as to make hlm liable as a stock- 
holder, within the meaning of the statute, notwithstanding the real or 
équitable owner of the stock was liable.i 

In Error to the Circuit Court of the United States for the District 
of Massachusetts. 

For opinion below, see 96 Fed. 160. 

William P. Foster (Patrick H. Gillin, on the brief), for plaintifEs in 
error. 

Charles B. Southard (Torrance Parker, on the brief), for défendant 
in error. 

» Stockholders' liability to creditors, see. notes to Kickerson Eoller-MIU Co. 
V. Tarrell Foundry & Machine Ce, 23 0. C. A. 315; Scott v. Latlmer, 33 0. C, 
A. 23. 

107 F.— 54 
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Before COLT, Circuit Judge, and WEBB and ALDBIOH, District 
Judges. 

PER CUETAM. This is a suit by assignées in the interest of cred- 
itors against Lemuel E. Howe, who, it is claimed, was a stockholder 
in a Maine corporation, and who, it is admitted, liad not paid in the 
full amount of his stock. One important question below was whether 
the défendant was a stockholder, within the meaning of the statute, 
and liable for its debts. Under the évidence, as shown by the record, 
we think it was a question for the jury, under instruction, whether 
Howe was a stockholder under such circumstances as to make him 
liable under the statute. This court decided, in effect, in Houghton v. 
Hubbell, 33 C. C. A. 574, 91 Fed. 453, although the stock, without 
explanation, stood upon the books of the corporation in the name of 
one who was, in fact, not the owner, that the real owner was liable; 
the creditors having elected to proceed against him. That décision, 
however, as we understand it, is not inconsistent with the idea that 
the record stockholder may also be liable under such circumstances 
as make him a stockholder within the meaning of a given statute. 
The record liability of the stockholder is statutory and for the security 
of creditors, yet a creditor may waive such statutory liability, and 
proceed against the real owner under the statute and on gênerai 
principles; but it does not necessarily follow, because the real or 
équitable owner is liable, that the record stockholder is not liable. 
Of course, there are many expressions in the books, as in Stanley 
V. Stanley, 26 Me. 191, to the effect that the record is conclusive as 
to who are stockholders, but such expressions are subject to quali- 
fication and limitation, as suggested in Mudgett v. Horrell, 33 Cal. 
25, Ellis V. Marshall, 2 Mass. 269, aod Insurance Co. v. Hobart, 2 
Gray, 543; for one who never accepta, but refuses to accept, stock 
in a corporation is not a stockholder, even though the secretary enters 
his name in the books as such. 

The learned judge at the trial term seems to hâve taken the case 
from the jury upon the idea that, as Hosford was liable, the défend- 
ant, the stockholder of record, was not liable. We think this error, 
for the reason that two persons may be liable for the same stock, 
the record holder under the statute, and the real owner under the stat- 
ute and upon common-Iaw principles, — in one case upon statutory 
grounds, while not an actual stockholder, because he allows him- 
self to be held out to the world as such; and in the other case on 
statutory grounds, because he is the actual stockholder. The Bur- 
rill Case, to which référence was made (86 Me. 72, 29 Atl. 938), 
is not like the case at bar; for there it appeared that Parsons, the 
stockholder of record, had no knowledge of the issue of the shares, 
and never saw the certificates, and that the certificates had been 
taken by Burrill in Parsons' name without his knowledge or author- 
ity; while in the présent case the stock not only stood upon the cor- 
poration books in the name of the défendant, under the circum- 
stances disclosed by the record, but the défendant gave a receipt for 
the stock, and subsequently signed a proxy, where he recites that 
"I, the undersigned stockholder in the Bangor Pulp & Paper Com- 
pany, do appoint," etc., "for me axid in my name to vote," etc., "with 
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ail the powers I should possess if personally présent," etc. When 
on the stand the défendant testified, "I hâve a faint recollection of 
a certificate being handed to me;" and when handed plaintiffs' Ex- 
hibit 3, and asked if it was his signature, Mr. Howe said, "That is a 
proxy, and is my signature." Under such circxunstances, we think 
there was évidence which entitled the plaintiffs to go to the jury, 
under proper instructions, upon the question whether Howe dealt 
with the corporation and obtained and held the stock under such 
circumstances as to make him a stockholder of the corporation, with- 
in the meaning of the statute of Maine in question; and as this right 
was denied the plaintiffs, and the exceptions raise the question, the 
verdict must be set aside. The judgment of the circuit court is re- 
versed, the verdict is set aside, the case is remanded to that court 
for further proceedings, and the plaintiffs in error recover their costs 
in this court. 



WALKER COTJNTT, ALA., v. FIDELITY & DEPOSIT CO. OF MARYLAND. 

(CSrcuit Court of Appeals, Fifth Circuit April 16, 1901.) 

No. 982. 

1. Dbpaulting Tax Collbctok— Commissions — Riohts of Sureties. 

Code Ala. 1896, § 4097, provides that a collector of taxes may retaIn 
his commissions "when he malses payment into the state treasury. Seetioa 
4037 provides that he must also, on or before January lOth and April 
lOth In each year, account to the auditor under oath for the amount of 
taxes, etc., and on such accounting shall be allowed by the auditor the 
amount then due him for commissions, fées, etc. Held, both lu view of 
the statute, and Independent thereof, that a defaulting tax collector was 
n.ot entitled to commissions on money which be falled to pay over, and 
his sureties could not elaim a crédit therefor. 

2. SaMB— LlABILITIES DP StJRBTIKS. 

Code Ala. 1896, § 4035, requires a tax collector wlthin flve days after 
each monthly report, beginning in November each year, to pay over taxes 
collected, and sections 4038, 4039, provide for a final settlement in July, 
and require payment of the balance found due. Held, in view thereof, 
that a coUector's failure to pay over a monthly collection continued the 
obligation to pay thereafter, particularly on his final return In July, and 
his sureties on a bond executed In the foUowlng month were equally lia- 
ble therefor as for a subséquent default, and, even if the obligation did 
not continue, his use of money collected subséquent to the bond to make 
good a delinquency which oecurred prlor thereto was a misapplication, for 
which the surettes were llable. 

In Error to the Circuit Court of the United States for the Korthern 
District of Alabama. 

This suit was brought by Walker county, Ala., against the défendant in 
error, the Fidelity & Deposit Company of Maryland, as smrety on the ofllclal 
bond of J. W. Davis, tax collector of said county. A trial was had before a 
jury, which resulted In a verdict and judgment for plaintiff in error In the 
sum of $5,560.25, from which judgment the plaintiff prosecutes this writ. 
The assignments of error relate only to the refusai of the court to give certain 
written instructions to the jury aslied by the plaintiff, and to the giving of 
certain written instructions requested by the défendant, and to certain por- 
tions of the charge of the court to the jury given ex mero motu. Thèse as- 
signments of error, 14 in number, raise only two points, and both of thèse 
refer to two crédits clalmed by the défendant in error. The flrst is a crédit 
claimed for commissions of the tax collector (défendants principal). Thèse 
eomnaissions are flxed and allowed by law. Gode Ala. 1898, § 3997, which 
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reads as follows: "Commissions of Tax Colleetor on General and Spécial 
Taxes. — The tax collecter shall be entitled to receive commissions on taxes 
collected by hlm as follows, to wit: In counties where collections do not ex- 
ceed twelve thousand dollars, the rate of commission shall be eight per cent. 
on the flrst thousand dollars, four per cent, on the second thousand dollars, 
and two per cent, on the remainder. In counties where the collection exceeds 
twelve thousand dollars, the commission shall be as above declared up to 
twelve thousand dollars, and one and one-half per cent, on the remainder up 
to sixty thousand dollars, and on ail above sixty thousand dollars, one per 
cent. He shall also be entitled to receive two per cent, on ail collections 
made by hlm of spécial taxes, whether such spécial taxes be levied for the 
State or county, to be paid out of such spécial taxes. The collecter may retain 
bis commissions upon collections when he malies payments into the state 
treasury." The amount of commissions claimed is not disputed, nor the 
fact that they are given by law. The contention is that, because the tax col- 
lecter defaulted, he forfeited them. The other crédit claimed by the de- 
fendant and allowed by the jury is .$1,917.48. Thls amount arose in this way: 
The tax collecter (defendant's principal) was requlred to give a new bond, and 
on the 18th day of April, 1888, a bond of date April 12, 1898, wlth the défend- 
ant as surety, was duly approved. The défendant beeame liable for the oon- 
duct of the tax colleetor from and after that date. Code Ala. 1800, § 3130. 
Prier to the exécution of this bond, namely, on the 4th of April, 1898, the 
tax colleetor, as shown by bis report to the probate judge, made that day, 
returned the amount of $1,917.48 taxes collected for the month of March. 
1898. On the trial the défendant, as surety of said tax colleetor, was charged 
with the entire assessment roUs of the county for the year 1898. The taxes 
on thèse relis beeame due October 1, 1898. The total debt agalnst défendant 
created by thèse tax roUs aggregated $26,099.39. After deductlng for insol- 
vencies, errors, commissions, cash, etc., it left a balance agalnst the défend- 
ant of $7,696.45. In addition to the crédits allowed, it was contended that 
the défendant was entitled to $1,917.48, which was paid by the tax collecter 
on the 29tb of October, 1898, as shown by the testimony of John A. Gravlee, 
the elerli of the county treasurer, which we give in fuU as follows: 

"John A. Gravlee testlfied for the plaintiff: That he was clerk to the county 
treasurer of Wallier county. That the booli he had with him, which he 
produced before the jury, was the treasurer's boolc of said county, and that 
he knew of the correctness of the account of James W. Davis, tax collecter, 
as shown in said book, ail of the entries therein having been made by him. 
The entries on said account for the tax year 1808 were as follows: 
Cr. 

1898. Dec. 2. By cash. Cet. report $ 954 46 

L)ee. 10. By cash, Nov. report 868 40 

1899. Jan. 4. By cash, Dec. report 10,770 82 

Feb. 4. By cash, Jan. report 1,139 97 

Mar. 6. By cash, Feb. report 677 12 

Apr. 4. By cash, Mar. report 1,022 04 

May 11. By cash, Apr. report 677 04 

Jun. 12. By cash, May report 548 96 

"That James W. Davis, as tax collecter of Walker county, on the 6th day 
of November, 1898, made a report to the county treasurer, under oath, as 
required by law, showing the amount of taxes collected by him during the 
month of October, 1898, and that the amount shown by said report to bave 
been collected for county taxes during said month was $954.46. The treas- 
urer's book shows that on the day that this amount was credited to J. W. 
Davis, C. W. Stubblefleld, tax assessor of said county, was charged with 
1646.38. That similar reports were made by said Davis for each month there- 
after, under oath, as recjuired by law; and that ail of the amounts so reported 
as having been collected for county taxes were paid over to the county treas- 
urer, except that shown by the report made for the month of June, which 
was $7,076.78. The amounts so reported as having been collected were paid 
over to the county treasurer, as shovra in said account in the county treas- 
urer's book, above set forth. That similar reports had been made by the 
aald Davis for collections made during the preceding tax year, and that ali 



WALKER COUNTY V. FIDELITT 4 DEPOSIT CO. 853 

of the amounts reported as havlng been colleeted by hlm for the preceding 
tax year were paid over to the county treasurer during the sald tax year, — 
that Is to say, prior to the Ist day of July, 1898, — except the amounts col- 
leeted as shown by said report during the month of March, 1898, and during 
the month of June, 1898. That the amount so colleeted during the month of 
March, 1898, as shown by such report was $1,917.48. That the amount so 
reported to hâve been colleeted In the month of March was uot paid Into the 
treasury of the county until the 28th day of November, 1898. That witness 
did not remember whether such payment was made by cheek or in money. 
That sometimes said Davis paid in money, and sometimes by checlî. That 
witness was eashier of the banli In the Jasper Trust Company, and that, if 
said amount of ?1,917.48 was paid by check, it had ail been deposited in the 
bank subséquent to the Ist day of October, 1898, as said Davis had no fimds 
on deposit in said bank on the Ist day of October, 1898. That said payment 
of $1,917.48 was applied by witness in satisfaction of the amount due by 
said Davis, as such tax collector, on account of the collections made by him 
during the month of March, 1898. That witness made such application in 
order to keep his books straight wlth the reports. That at the time he made 
such application of said payment, Davis said It was ail right wlth him. That 
witness told Davis he wanted his books to compare wlth the reports, and 
Davis assented, and made no objection to his applying said payment. That 
witness' recollection was that said payment was made In a check. That wit- 
ness dld not know where Davis got the money wlth which to make such pay- 
ment, nor where the money came from. That said Davis had deposited money 
In the bank ail during the month. That said Davis made payment of the 
amounts shown by his report to hâve been colleeted during the month of 
June, 1898, to wlt, $2,980.71, by paylng on November 29, 1898, $92.50, and the 
balance on December 14, 1898. That the collections made by said Davis, as 
shown by his reports, during the tax year 1897, were as follows: 

For the month of October $ 716 87 

" " November 1,797 72 

" " December 15,036 22 

•• January 2,065 93 

•• •• Febniary 69111 

" " March 1,917 48 

April 1,127 91 

•* May 1,001 12 

" •• June 2,980 91 

•That tho books of the county treasurer showed ail the payments made by 
said Davis, as tax collector, for the year 1897, as well as the tax year 1898, 
such payments being shown in the accounts of said Davis in said book, to- 
gether wlth the date of such payments. Thereupon plaintifï offered in évi- 
dence and read to the jury the said account of said Davis as tax collector, 
whlch said account for the tax year 1897 Is In words and figiu:es as follows, to 
wlt: 

Cr. 

1897. Dec. 4. By cash | 716 87 

Dec. 4. By cash 1,797 72 

18»8. Jan. 19. By cash 15,036 22 

Mar. 1. By cash 2,063 93 

Mar. 5i By cash 691 11 

May 4. By cash 1,127 91 

June 6. By cash 1,001 12 

Nov. 29. By cash (Mar. Col.) 1,917 48 

Nov. 29. By cash (Jun. Col.) 1,843 31 

By error In assessment , 570 84 

By coUector's commission 553 98 

By insolvencies 59 44 

By lands bid in by state - 84 32 

By Southern Ey. tax lltigation 562 42 

Total $28,557 78'* 
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The follOTvlng are the Alabama statutes relatlng to retnrns and settle- 
ments of tax eoUectors: 

"4035 f555). Monthly reports and payments to be ma de by collecter. — The 
tax-collector, ■within the first three business days of November, in each year, 
and within the first three business days of each month thereafter untll he 
mabes bis final settlement for such year, shall make uuder oath to the eounty 
treasurer, or to the judge of probate, If there be no eounty treasurer in tlie 
eounty, an itemized report in writing, a copy of which shall be, by the col- 
lector, forwarded to the audltor, setting forth separately the taxes coUected 
by him for the state and eounty during the preceding month and up to the 
date of sueh report, subséquent to bis preceding report; and within flve days 
after making sueh report he must pay to the state treasurer ail state taxes 
then due from him to the state, by him before that time collected, and must 
then also pay to the eounty treasurer ail eounty taxes then due from him to 
the eounty, by him before that time collected. The eounty treasurer shall 
give to the tax collecter a reeeipt in duplicate for such monthly report, one 
of which duplicates shall be promptly forwarded to the auditor by the tax- 
collector." 

"4038 (558). Final settlement to be made wlth the auditor on or before 
the first of July. — On or before the first day of July In each year, the tax- 
collector must make final settlement, under oath, with the auditor, of ail mat- 
ters pertaining to the oflice of tax-collector, and pay over to the treasurer 
the balance which may be f ound due from him for amount of taxes with 
which he is chargeable under the laws of the state; and at that time he must 
also account to the auditor and pay over to the treasurer ail money received 
by him from the sale of lands and other property which may hâve been sold 
for payment of taxes, and also account to the auditor for ail the lands bought 
m by the state. He must also report under oath to the auditor, and pay 
over to the treasurer, ail escaped taxes assessed and collected by him. 

"4039. Final settlement to be made with eounty treasurer on or before the 
flrst of July. — The collecter must also, on or before the first day of July in 
each year, make final settlement, under oath, with the eounty treasurer for 
ail the eounty taxes, which hâve been assessed and levied for the use of the 
eounty, and then iMiy over to the eounty treasurer the balance of the eounty 
tax due from him as such tax-collector, and not paid over prier to that date, 
accordlng to the tax books in the office of the judge of probate." 

Code Ala. 1896. 

The jury gave the plaintifC ail It clalmed, except the coUector's commissions 
and said $1,917.48. 

Edw. H. Cabiness and Saml. D. Weakley, for plaintifl in error. 
A. O. Lane and F. S. White, for défendant in error. 

Before FARDEE, McCOKiMICK, and SHELBY, Circuit Judges. 

PAEDEE, Circuit Judge (after stating the facts as above). On gên- 
erai principles, a defaulting tax collector ought not to be entitled to 
commissions on the amounts he has collected from taxpayers and fail- 
ed to pay over to the proper authorities. He has not performed the 
full work for which the commissions were intended to pay, and he is 
an unfaithful trustée. The sureties on a defaulting tax coUector's 
bond, Tvho refuse to pay up the défalcation, and compel litigaticn, 
ought not to be entitled to crédit for the amount of commissions on 
any sum the tax collector has collected. The public ought not to be 
compelled to pay the commissions for collecting the taxes, and at the 
same time be at the expense of litigating with the sureties on the 
defaulting tax coUector's bond to recover the same money. This is 
in accord with adjudged cases, so far as they hâve been brought to 
our attention. See Vermillon Parish v. Brookshier, 31 La. Ann. 736; 
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State V. Alsup, 91 Mo. 172, 4 S. W. 31. We understand that under tke 
Alabama statutes the commissions allowed the tax collecter were in- 
tended as compensation for the entire work of his office, which in- 
cluded not only the receipt of the taxes from the taxpayers, but also 
the accounting to the proper auditor, and the payment into the treas- 
ury. Section 4097, Code Ala. 1896, provides that the collector may 
retain his commissions when he makes payment into the state treas- 
ury. Of course, under this statute, if no pajinents were made into 
the treasury, no commissions could be retained. Section 4037 of the 
same Code provides that the tax collector must also, on or before the 
lOth day of Jailuary and the lOth day of April in each year, account 
to the auditor, under oath, for the amount of taxes, etc., and upon 
such accounting shall be allowed by the auditor the amount then due 
him for commissions, fées, expenses, etc., in the discharçe of his du- 
ties, as provided by law; and we construe this statute practically to 
ir.ean that the tax collector shall be entitled to commissions only 
•A^hen he has performed not only the duty of collecting the dues from 
the taxpayers, but has accounted for and paid over the same. 

As to the claimed crédit of |1,917.48, the undisputed facts appear 
to be that on April 4, 1898, the tax collector, Davis, returned that 
amount as collections for the month of March, 1898 ; that he did not 
pay said sum into the treasury within five days after making said re- 
turn, nor at any time prior to April 18, 1898, the date of approval of 
the bond in suit; nor was the same paid until November 29, 1898, 
when the tax collector paid over to the county treasurer the sum of 
$1,917.48, which was applied by the treasurer, with the consent of the 
tax collector, to the payment of the aforesaid March collection. As 
to where the tax collector obtained the money to make this payment, 
there is no satisfactory évidence. Under thèse facts the case is pre- 
sented in two aspects : First. That by the failure to pay over within 
five days the tax collector not only was delinquent in his duty, but 
was a defaulter, with no continuing duty as tax collector to pay over 
the said sum of $1,917.48. The other is that, after collecting the said 
sum of $1,917.48, and returning the same on April 4th, although he 
failed to pay over the amount within five days, it was a continuing 
obligation and duty resting on him as tax collector to pay the same 
over; an obligation and duty for the performance of which the sure- 
ties on the bond approved April 18th bound themselves. As the case 
is presented on this record, we are of opinion that under neither as- 
pect are the sureties on the tax collector's bond entitled to the crédit 
claimed. If the tax collector took the moneys collected after the 18th 
of April, 1898, and paid the sums which he had collected prior to that 
time, but had failed to pay over, that itself was such a misapplica- 
tion of the moneys collected by him as rendered the sureties liable. 
State V. Sooy, 39 N. J. Law, 539; People v. Hammond (Cal.) 42 Pac. 
36; State v. Hayes. 7 La. Ann. 121; State v. Powell, 40 La. Ann. 234, 
4 South. 46; Inhabitants of Colerain v, Bell, 9 Metc. (Mass.) 499; 
Hecox V. Insurance Co. (G. G.) 2 Fed. 535; Board v. Willard (Minn.) 
39 N. W. 71, 1 L. R. A. 118. Ail thèse cases fully sustain the above 
proposition, but the case of State v. Sooy, supra, is so instructive and 
well considered that we quote from it at length: 
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"The contention of the défendants Is that they cannot be prejudiced by the 
appropriation of thèse moneys by Sooy to the payment of taxes received by 
hlm before their bond was glven, and that, the moneys having in fact gone 
into the public treasury, they must be applied to the account on which they 
were received. At the tlme of the application of moneys received after the 
8th of April, 1875, Sooy was Indebted to the state in the amounts so applied 
for taxes and divldends received In December, 1874, and after that date. 
He became a debtor to the state for taxes and divldends received after the 
défendants' contract of suretyship. The appropriation of payments uuder 
such clrcumstances Is regulated by a rule of law, which, as a gênerai rule, 
must be regarded as completely settled. In the first Instance, the right to 
direct to what particular debt the payment shall be applied is vrith the debtor. 
If he gives no directions, the créditer may make the appropriation himself; 
and, in the absence of ail indications of the will or intention of the parties, 
the law will apply the payment according to its own notice of the intrinsic 
justice of the case. White v. TrumbuU, 15 N. J. Law, 314; Oliver v. Phelps, 
20 N. J. Law, 180; Terhune v. Oolton, 12 N. J. Eq. 312; McGruder v. Bank, 
1 Am. Lead. Cas. 339. As a gênerai rule, this right of appropriation by the 
parties is unlimited and unqualified. It is not taken away or impaired by the 
effect of the appropriation on the rights of third persons. Edwards v. Der- 
rickson, 28 N. J. Law, 39-67. It is only when the court Is called upon to 
make the appropriation, in the absence of an appropriation by the parties, 
that the equitles of third persons will be allowed atoy influence. Highly fa- 
vored as sureties are in the law, their equities are subordlnated to the légal 
rights of the debtor to direct how his payments shall be applied. As was 
said by Best, C. J., In Williams v. Rawllnson, 10 Moore, 371: 'If the principal 
consented to such an appropriation, there is an end of the question, for he 
had clearly an option as to which account the payment should be applied to, 
and he alone had an unfettered right In this respect, and over which the 
détendant, as surety, could hâve no control, unless there were an express 
or distinct agreement entered into at the time of the exécution of the bond.' 
It is Inslsted that sureties on an officiai bond are excepted eut of the opéra- 
tion of this rule of law; that In such cases neither the principal nor the gov- 
emment enjoys this right of application of payments, and that the duty of 
making Such application devolves upon the court; and that in the performance 
of that duty receipts will be credited on the accounts on which thej' were 
received by the officer. If such an exception exists, the reasons on which it 
is founded are not apparent, especially if It be so far-reaching in its opération 
as to impose a loss on the govemment, arising from the misappropriation of 
publie moneys by the officer for whose fldelity the sureties hâve undertaken. 
It further imposes a duty on the govemment of Inquiring, at its péril, from 
what source moneys remitted by its officers were derived, — a duty which does 
not devolve upon a private individual holding the obligation of a surety." 

And, after an exhaustive review of the authorities, the court held: 

"We think that the défendants, as sureties, are llable for ail the moneys re- 
ceived after their bond was glven, and that they cannot relieve themselves 
from this liabillty by showing that their principal used such moneys, or a 
portion thereof, to satisfy past delinquencies to the state. To permit the acts 
of the treasurer in that respect to hâve the effect of an exonération of his 
sureties from responsibility would, tinder the clrcumstances of this case, be to 
allow them to make a shleld and défense of the fraudulent conduct of an 
officer whose honest and faithful discharge of the duties of his office they had 
guarantied." 

Considering the other suggested aspect of the case, it seems that if, 
on April 18, 1898, it was ^n active duty of the tax coîlector, as such, 
to pay into thç county treasury the amount returned by him as pre- 
viously collected for the month of March, then it was one of the du- 
ties or obligations of the tax coîlector for which the surety bound it- 
self; and whether the sum paid in on the 29th of November, 1898, 
was applied to the pajinent of the March collection or of collections 
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subséquent to April 18tli, is whoUy immaterial. Conover v. Inhabit- 
ants of Middletown Tp., 42 N. J. Law, 382; Baies v. State, 15 Ind. 
321; Corprew v. Boyle, 24 Grat. 284; City of Hartford v. Franey, 47 
Conn. 76; Fox Tp. v. McCord (lowa) 6 N. W, 536; Bockenstedt v, 
Perkins, 78 lowa, 23. 34 N. W. 488; Bernhard v. City of Wyandotte, 
33 Kan. 465, 6 Pac. 617. The statutes of Alabama given above indi- 
cate that it was the duty of the tax collecter to hâve paid over the 
amount of the March collection within five days after the return of 
the same; but they also indicate very clearly that, if he failed to pay 
it over at that time, it was his duty thereaf ter to pay it over, partic- 
ularly on his final return in the month of July. In other words, while 
he became in a certain sensé delinquent for the f allure to pay the 
money over within five days, he did not become an absolute defaulter 
for the same by the failure so to do, and there was a continuing in- 
cunabent duty on him as tax collecter to pay it over. This view of the 
statutes of Alabama is in accord with the opinion of the suprême 
court of the state as clearly laid down in Fidelitv & Deposit Co. v. 
Mobile County, 124 Ala. 144, 150, 27 South. 386: " 

"As against the county or state there is no presumption that a tax coUector 
has misappropriated, converted to his own use, or embezzled taxes collected 
by him from the mère fact that he has failed to pay over such taxes at the 
time he was required by law to pay them over. To the contrary, if he carries 
such sums past one day of settlement (if he fails to pay them over on .Tami- 
ary Ist, for Instance), the presumption is that he still has the money, and wlll 
pay it over on the next day of settlement (the Ist day of July, for instance); 
and if he has such money in hand at any such subséquent time when an addi- 
tional bond is required of him, given, and approved, his failure thereafter to 
account for and pay over the same as required by law is a default occurring 
subséquent to the exécution of such bond, for which the sureties thereon are 
liable." 

It is argued that this is obiter, and it may be, but it is netwith- 
standing seund reason, and, we think, sound law. 

The instructions given by the trial court to the jury, duly excepted 
to at the time, warranted the jury in allowing the surety a crédit for 
the tax collector's commissions and for the said item of |1 ,917.48, and 
to that extent were erroneous, and censtitute réversible error. The 
judgment of the circuit court is reversed, and the cause is remanded, 
with instructions to award a new trial, and thereafter proceed accord 
ing to law and the views herein expressed. 



STEWART V. VILLAGE OF ASHTABULA et al. 

(Circuit Court of Appeals, Sixth CSrcuit. April 2, 1901.) 

No. 857. 
Jtjdgment— Res Judicata. 

A pétition in a suit to enjoin a village and others from preventing the 
restoration of plaintifC's street railroad, remox^ed by défendants for plain- 
tifC's failure to comply with the ordinance which authorized its construc- 
tion and opération, was based on an alleged compliance with sueh ordi- 
nance, but did not pray for damages. A demurror to the pétition for 
want of facts was overrnled, and the court found, inter alla, that the 
rails, ties, etc., had been removed, piled up, and held at plaintiff's order, 
ànd in conclusion found, as a matter of law, a failure to comply with the 
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ordlnance, for whlch It expressiy Senied relief and dismissed the pétition, 
and tlie décision was affirmed on appeal. Belâ, that the decree was con- 
clusive In a sutisequent action at law by plaintiff as to bis right to dam- 
ages for the removal, tint not as to damages for the conversion of hia 
property. 
2. Pabtiai- Défense— Pleadinq as Poli. Défense undeb Ohio Code— De 

MURHER. 

While a partial défense may be pleaded under tlie Ohio Code, if It is 
attempted to be set up as a full défense it Is subject to demurrer. 
Severens, J., dissenting. 

In Error to the Circuit Court of the United States for the Eastern 
Division of the îTorthern District of Ohio. 

This action was begun In the circuit court by the filing of a pétition In 
which the plaintiff sets out that on the night of Juiy 19, 1890, and dm'ing the 
days following, the défendants wrongfully and imlawfuUy entered upon, tore 
up, destroyed, and removed a certain Une of Street rallway belonging to the 
plaintiff, theretofore laid in the streets of Ashtabula; that défendants re- 
moved said Une of street railway, and unlawfully and wrongfully removed 
the materlals thereof, and in like manner converted the same to their own 
use; that the défendants unlawfully and forcibly prevent him from restoring 
the said line of railway to its former condition, keeping him from the further 
possession and right of occupation thereof; that the said structure and equip- 
ment of said railway, and the right and franchise of operating it, of which 
he was illegally deprived by the défendants, were rendered valueless to the 
plaintiff. By reason of the premises, he prays damages in the sum of $150,- 
000. To this pétition, af ter varions amendments thereof, an amended an- 
swer was flled by the village of Ashtabula, containing, among other thlngs, 
what is denominated a "fourth défense." This défense, pleaded as a full dé- 
fense to the action, sets out: That on or about the 19th of January, 1892, 
said plaintiff commenced an action in the court of common pleas in Ashtabula 
county, Ohio, against the défendants, and lîled therein a certain amended 
pétition, in which he sought to restrain and enjoin said défendants from pre- 
v'enting or interfering with him in restoring the street railway claimed to 
hâve been removed by said défendants, and aiso to recover damages for the 
wrongs and grievances aUeged in said pétition, and for équitable relief, to 
whlch amended pétition the défendants made answer, putting in issue the 
averments of the pétition, and alleging that plaintiff had wholly and sub- 
stantlally neglected to conform to any of the conditions of a certain ordi- 
nance granting to him the right to construct a street railway, and that said 
action, having been disposed of in the said common pleas court, was ap- 
pealed afterwards to the circuit court of said county, and was there tried 
and determined. That it was a material and important issue in the trial of 
said case in the said circuit court as to whether or not said plaintiff had 
performed the conditions of said alleged ordinance under which he claim- 
ed the right to operate said street railway. Said action came on for trial, 
and was duly tried upon the issues and merits. That, before the décision of 
the case, plaintiff requested that the court make a spécial finding of law and 
facts. Thereupon the court found the following facts: "(1) That the ordi- 
nance, a eopy of which is attached to the plaintiff's pétition, was duly passed 
by the vUlage of Ashtabula, and was accepted by the plaintiff, and under the 
grant to him therein the plaintiff constructed the railroad, which was coii- 
structed and removed from the streets where loeated, as hereinafter found. 
(2) That immediately after the passage and légal publication of said ordi- 
nance the plaintiff commenced the construction of bis said raUroad, and on or 
about the 4th day of July, 1883, commenced to operate the same and ruu cars 
thereon. (3) That the plaintiff continued to occupy said streets and op- 
erate his said railroad from that date until the 19th day of July, A. D. 1890, 
when it was tom up and removed from the streets of said village by the or- 
der of the village council; as hereln found. (4) That prior to the construc- . 
tion of said railroad the grade had been established only on a part of the 
streets through which it was constructed, and a portion of said streets in which 
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a grade has been flxefl were not regniarly worked and kept to grade. (5) That 
said plaintiff did not within three months after the completion of said rail- 
road, or at any tlme, place ballast of stone, broken not larger than one Inch, 
or hard or suitable cinders, slag, or other suitable material, to the approval 
of the council, or otherwise, upon that part of the street occupied by this 
track, nor one foot outside thereof, nor any ballast of suffleient depth to make 
a firm and substantial roadway, but in fart the greater part of the road, for 
■want of proper ballast, was flUed with holes between the ties, and the ties 
were badly worn by the horses' feet in traveling over the same, and the only 
attempt made by the plaintiflC to ballast said road was by filling some of the 
holes made by thê horses between the ties in passing over the same. (6) 
That the plaintiff failed to so construct his said road, or maintain said road- 
bed, over the greater part thereof, as to make the top or surface of the street 
and his said roadbed and rails of uniform grade the one with the other, but 
in fact so constructed it, over the greater portion thereof, that the top of the 
roadbed and top of the rails were so much above or below the surface of the 
street as to be a serious obstruction and impediment to ail desiring to drive 
upon or across said track. (7) That the ties originally used were principally 
of hemlock, and when worn out were replaced with pôles or ties the greater 
portion of which were of too soft timber or too small to hold the spikes. (8) 
That in at least two wet and spongy places in said track the plaintiff piaced 
nnder the tracks of said road pôles and limbs, instead of ballast. (9) That 
the said défendants, through their proper ofiieers, between the Ist day of 
January, A. D. 1884, and the 3d day of December, 1889, often requested said 
plaintiff to make the surface of his said roadbed and rails level with the sur- 
face of the streets. and to ballast the same so as to make a substantial road- 
bed, which said plaintiff wholly neglected and refused to do, and had not 
done at the time said défendants removed said roadbed from the streets. 
(10) That on the 3d day of December, 1889, said village, by its council, duly 
and in légal form, passed and published the ordinance entitled 'An ordinance 
declarlng a rescission of the grant to John N. Stewart, to construct a street 
railroad upon certain streets,' a copy of which ordinance is attached to the 
défendants' answer, and a certlfled copy of which was personally served upon 
the plaintiff immediately thereafter. (11) That on Saturday evening, the 
19th day of July, 1890, and on Sunday, the 20th, the défendants removed said 
plaintiff's railroad tracks, ties, and turntables from its streets, but doing no 
unnecessary damage to the same, and piaced the same in piles at convcnient 
places along the Une of said streets, subject to the order of said plaintiff. 
(12) That the removal of said tracks from the streets, as herein fomid, was 
not in pursuance of any judicial détermination of the respective rights of the 
parties hereto under said oi'dinance, but the village council and offlcers pro- 
ceeded solely upon their own motion and judgment. (13) That the plaintiff, 
for a greater portion of the time after said railroad was completed, down to 
the 19th day of July, A. D. 1890, kept one, and, a portion of the time, two, 
teams at work in drawing cinders and gravel to fill up the holes made be- 
tween the ties by the horses in passing over the same, as heretofore found, 
and in attempt to ballast said road. (14) That the plaintiff has expended a 
large amount of money in the construction and equipment of his said street 
rallway, and for barns and horses, the exact amount of which the court Is not 
able to find from the évidence; but the court iinds that the plaintiff expended 
for the same not to exceed fifty thousand dollars, and not less than flfteen 
thousand dollars, and that ail of said property, except the barns and horses, 
will be substantially worthless to the plaintiff unless he is permitted to re- 
store said street railway. (15) The court finds that none of the streets upon 
which said railway was bullt were paved, but were ordinary dirt roads or 
streets, upon clay soil, which in wet weather became soft, and, in conséquence 
of a large amount of travel over the same, became deep, and in places almost 
impassable for loaded teams at times of long-contlnued wet weather, and at 
such time and places that what there was of ballast at the end of the ties 
would work out into the streets." The foUowing are the fludings of law: 
"iTrom the foregoing facts so found, the court finds that the plaintiff has 
failed to perform the conditions of the said ordinance in the several respects 
mentioned, and that therefore he Is not entitled to the relief for which he 
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prays." Thereupon the plalntiffs peOtion wbb dlsmlssed, and the plalntlff 
ordered to pay the costs In the case. 

Copy of the record in the case in the circuit court Is attached to the fourth 
défense of the answer, and made an exhlbit and part thereof. It Is further 
averred that the décision of the ciratit court was afflrmed in the suprême 
court. 48 N. E. 1118. A copy of the décision in the suprême court afiirming 
the Judgment in the circuit court is attached to the answer. The claim is 
made that ttie record of said proceedings In said circuit court thus afflrmed 
in the suprême court discloses a complète bar to any rlght of action on part 
of plaintiff. Copies of the ordinance attached show the authority to Stewart 
to construct, maintain, and operate the street rallway in question. It la 
thereln provided, among other things, that the rails should be laid in sueh 
manner as to be no impediment to ordinary travel, and so as to protect the 
publie, in the free use and enjoyment of said streets, against the ineonven- 
lence and nuisance of having the rails and ties above the surface of the road- 
way; that within three months after completion of same it should be ballasted 
with stone not larger than one inch, or bard and suitable cinders, slag, or 
other suitable material, upon ail that part of the street which is occupied 
by the tracks of said railway, and also for one foot outside of the rails of 
said tracks, and such ballast to be of sufBcient depth and so placed as to make 
a firm and substantial roadway, and of the same grade as the top of the road- 
way. Article 7 provides: "In case of the neglect or refusai on the part of 
said Stewart, his heirs or assigns, to take up and relay said track when di- 
reeted so to do by said council, for the reasons and purposes named In tbis 
ordinance, to ballast said road as herein provided, or keep the same so bal- 
lasted, and in good repair, to restore the street or track to a uniform grade, 
and surface, the one with the other, or to pave and repave the same, as pro- 
vided in the ordinance, then, and in any such case, said council may cause 
the same to be done at the expense of said Stewart, his heirs and assigns, or, 
if in their opinion expédient, hâve the track removed from the streets," Sec- 
tion 14 provides: "That ,Tohn N. Stewart, his heirs and assigns, shall perforai 
ail and singular the conditions of this ordinance, together with ail and sin- 
gular, the further and future orders of the council, as herein provided, and it 
Is expressly understood as a condition of this grant, that If John N. Stewart, 
his heirs or assigns, shall neglect or refuse to perform upon their part, as 
hereinbefore set forth, this grant shall, b.y that neglect or refusai, be re- 
scinded. This ordinance becomes null and void upon the passage of an ordi- 
nance by the council of the village to that elïect" Afterwards the ylllagq 
council, upon the alleged violation of the conditions of the ordinance afore- 
sald, as appears in an exhibit attached to the answer, passed an ordinance 
rescinding Stewart's right to construct and maintain a railroad; reciting his 
failure to keep the terms of the former ordinance by keeping the streets bal- 
lasted and in good repair, and the track upon uniform grade; declarlng the 
purpose of the village to rescind the former grant and annul the rights and 
privilèges theretofore grajited to Stewart; and directing that the same be 
removed from the streets of the village. From the certified copy of the record 
attached to this ground of défense, it appears that the pétition, after reciting 
the grant of rights and privilèges under said ordinance, and the failure of the 
village to comply with the statute of the state, and to put and maintain the 
streets at a proper grade, and put and keep the same in good condition and 
repair, and plaintiff's compllance with the ordinance, avers that on the night 
of July 19, 1890, the village unlawfully and forcibly stopped the passage of 
cars, removed rails, tore up the tles, material, etc., and unlavpfuUy converted 
the same to its own use, thereby preventing the said plaintiJï from occupying 
and using said railroad, as he had a right to do. After other allégations tend- 
Ing to show plaintiff's right to the use of the streets for the purpose afore- 
said, and the forcible prévention on the part of the village of plaintiff's at- 
tempts to restore his rallway and reoccupy the streets, the pétition concluded 
with this prayer: "The plaintiff therefore prays the court to grant its injunc- 
Uon restraining the said village and its council and the said défendants from 
preventing the plaintiff, and from interfering to prevent the plaintiff, or any 
person under his employment, from restoring said railway and said track be- 
tween the termini of said road to suitable condition for its use for the carry- 
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ing of passengers thereon, and that the défendants be enjoined from m any 
wlse Interfering wlth any proper steps or action taken by said plaintiff to 
restore said roadway to the condition requlred by the ordinance aforesaid, 
and from interfering with the said plaintifC in the opération of said road iu 
conformity with the terms prescribed by said ordinance granting him the 
right to construct and operate the same, and for snch other and further relief 
as to equity may seem meet." The transcript shows that in the court of 
common pleas the défendant demurred to the plalntifC's pétition upon several 
grounds: (1) Said pétition does not constitute a cause of action; (2) it 
appears from the pétition that plaintiff has adéquate remedy at law; (3) the 
pétition does not state facts sufficient to entitle the plaintiff to the relief 
prayed for. The demurrer was sustained in that court, and appeal was taken 
to the circuit court. In the circuit court, upon demurrer, the pétition was 
adjudged good. Thereafter an answer was flled setting up the violations of 
the ordinance granting the right to Stewart; the rescinding ordinance; the 
subséquent tearing up and removing of the tracks from the streets. Repiy 
was flled, and thé case went to trial, resulting in the flnding of facts in the 
circuit court as heretofore stated. A demurrer having been interposed to the 
fourth défense, the court below overruled the same, and thereupon, the plain- 
tiff not asking to plead further, final judgment was rendered in favor of de- 
fendant 98 Fed. 516. This proceeding seeks the reversai of that ruhng and 
judgment 

Morrison E. Waite, for plaintif! in error. 

James H. McGiffert and J. M. Jones, for défendants in error. 

Before LURTON, DAY, and SEVEEENS, Circuit Judges. 

DAY, Circuit Judge, after stating the foregoing facts, delivered the 
opinion of the court. 

The question hère presented is as to the eiîeet of the record and pro- 
ceedings in the state circuit court, as afSrmed by the suprême court 
(48 N. E. 1118), as an estoppel between the parties. It is évident that 
the principal contention in the state court concerned the issue as to 
whether Stewart had complied with the terms and conditions of the 
ordinance granting to him the right and privilège of using the streets 
of the village of Ashtabula for the construction and maintenance of 
a Street railroad; the contention of the village being that Stewart 
had, by reason of his failure to comply with the terms of the granting 
ordinance, forfeited his rights thereunder; that, as a resuit, provided 
for within the terms of the ordinance, the village was justified in re- 
moving the tracks, ties, etc., which it was the purpose of Stewart's 
action in the state court to establish his right to restore, and prevent 
the village from interfering with him in the exercise of that right. 
The state circuit court, having overruled a demurrer which was pred- 
icated, among other grounds, upon the claim that the plaintiff had an 
adéquate remedy at law, proceeded to hear and détermine the matters 
of fact at issue between the parties, and found that the claim of the 
village was established upon the issues made ; that Stewart had, by 
failure to comply with the terms of the grant, forfeited his rights iu 
the streets, and consequently the village had the right to pass the 
rescinding ordinance, and remove from the streets the tracks and ties, 
which Stewart no longer had a right to maintain there. An examina- 
tion of the pétition in the case now under review shows the principal 
ground of the complaint to be the wrongful tearing up and removal of 
the tracks and superstructure of the railroad. It is claimed that the 
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judgment of the state circuit court was made upon facts essential to 
Stewart's right to recover in the présent case. On the other hand, it 
is claimed that the former adjudication is no bar to the présent pro- 
ceeding, beeause that was a case in equity, and this is an action at 
law; that no more is shown by the record in the former case than 
that the court found there was no remedy by injunction, and the pé- 
tition may hâve been dismissed beeause of want of equity, and, as es- 
toppels must be certain, there is nothing to prevent plaintiff from 
prosecuting an action at law for the alleged breach of his rights. We 
cannot agrée to this claim. The record attached to the answer makes 
it apparent that the state court, in overruling the demurrer, held that 
the allégations in the pétition, if true, entitled plaintiff to the injunc- 
tion sought. Under the Ohio practice (section G710, Eev. St. Ohio) 
it is provided: 

"A judgment rendered, or final order made, by the circuit court, any court 
of common pleas, probate couirt, or tbe superior court of any city or county, 
may be reversed, vacated or modlfied by the suprême court, on pétition in 
error, for errors appearing on the record; but no pétition in error in such 
cases, except as to the Judgment or final order of the circuit court, or of the 
gênerai term of the superior court of Cincinnati, shall be flled without leave 
of the suprême court, or a judge thereof, and the suprême court sball not, in 
any civil cause or proceedlng, except when Its jurisdiction is original, be re- 
quired to détermine as to the v?eight of the évidence; and on application of 
any party, excepting to a ruling or décision of the circuit court during the 
trial, or on motion for a new trial, such court shall find from the évidence, 
and state on the record, the facts upon which the alleged error arises, or 
■which may be material in determlning whether error has intervened or not." 

It was in pursuance of this provision, upon request of Stewart, that 
the facts were specially found. If thèse facts were essential to the 
judgment rendered, and are also essential to the maintenance of the 
plaintiff's action in this case, we are of opinion that they cannot again 
be put in controversy. Facts essential to the maintenance of a cause 
of action, which hâve been adjudicated in a court of compétent juris- 
diction, upon issues duly made, are held to be flnally established be- 
tween the parties in accordance with the décision thus made. The 
flnding that Stewart had failed to comply with the terms of the ordi- 
nance was essential to the rendition of the decree in the state court, 
and was made the basis of the decree dismissing his pétition. Un- 
der the Ohio statute above quoted, facts are found for the purpose of 
presenting to the suprême court (which does not review controverted 
questions of fact) the question of the correctness of the judgment of 
the inferior court upon the facts found. By aflSrming the décision of 
the circuit court as was done in this case, the suprême court flnds no 
error in the conclusions of law upon the facts found, and the judg- 
ment remains intact. We are cited, in support of the claim that the 
state circuit court décision is not iinal, to the cases of Cramer v. 
Moore, 36 Ohio St. 347, and Porter v. Wagner, Id. 471. In the former 
case it was held that in an action on a promissory note the maker is 
not estopped from setting up want of considération or fraud by a 
judgment dismissing his pétition on the merits in an action brought 
to enjoin the negotiation of the note, and to obtain its surrender and 
cancellation, although the matter set up as a défense was the ground 
relied upon in the former pétition. Judge White, who delivered the 
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opinion, stated tliat the only effect of the dismissal of the action in 
equity was to déclare that there was no équitable right to maintain 
the same. In the case of Porter v. Wagner it was held that the judg- 
ment of dismissal of a pétition for the spécifie performance of an 
agreement, and of a counterclaim asking a rescission of the same, is 
no bar to an action for the recovery of money paid on the agreement, 
although the cause of action accrued before the rendition of the judg- 
ment. The third syllabus in that case reads : 

"A judgment Is concluslve by way of estoppel only as to facts without the 
proof or the admission of whleh It could not hâve been rendered." 

In the Cramer Case the court puts the décision upon the ground that 
the former equity proceedings may hâve been dismissed because of 
want of equity. The statement of the rule in the Porter Case that a 
judgment is conclusive only as to facts without the proof or admis- 
sion of which it cannot be rendered is undoubtedly a correct state- 
ment of the law. It is equally true, and a necessary corollary of this 
proposition, that, when facts hâve been found essential to the déter- 
mination of the issues, parties are estopped from relitigating the 
same. This doctrine is recognized in the late case of Hixson v. Ogg, 
53 Ohio St. 361, 42 N. E. 32. The syllabus of that case is: 

"Where Issue has been joined on a material faet In an action, and the Issue 
judiclally determlned and carrled into judgment by a court having Jurisdiction 
of the action, the parties to such action are concluded by such flnding until 
the judgment Is reversed or set aside. And the facts thus established cannot 
be retrled by the same parties in any subséquent action, whether the second 
action Is upon the same or a différent subject-matter from the flrst. In this 
respect It is immaterial that one of the actions may hâve been ex contractu, 
and the other ex dellcto." 

In delivering the opinion the judge quotes, with approval, the fol- 
lowing rule from Bigelow, Estop. 99: , 

"A matter of fact * • • once adjudicated by a court of compétent juris- 
dlction, concurrent or exclusive, however erroneous the adjudication, may be 
relied upon as an estoppel in any subséquent collatéral suit in the same or any 
other court; . * * * and this, too, whether the subséquent suit is upon the 
same or a différent cause of action." 

The learned judge states the gênerai rule to be: 

"That an issue once trled, decided, and carrled Into judgment works an 
estoppel, and cannot be relltlgated by the same parties in a subséquent ac- 
tion, thougb the subjects of the two actions are différent" 

The facts in Hixson v. Ogg — not necessary to détail hère — make the 
case a striking illustration of this rule. This case has been cited with 
approval bv the suprême court of Ohio in City of Cincinnati v. Emer- 
son, 57 Ohio St. 139, 48 N. E. 667. In that case the rule is stated in 
the following terms : 

"ïhe estoppel invoked In the case of Hixson v. Ogg, 53 Ohio St. 361, 42 
N. E. 32, rests upon the prlnciple that where two parties hâve In fact joined 
issue upon some particular matter in a court clothed wlth jurisdlction over 
such matter, and over the persons of the contending parties, and has decided 
the matter and carrled Its décision Into judgment, such matter must there- 
after, as long as the judgment remains in force, be deemed to be at rest as 
between such iwirtles and thelr prlvles. To hold otherwise would be to open 
an endless avenue to contention, contrary to the mandates of that enllghtened 
public pollcy which seeks to secure the repose of the community by adopting 
rules on this subjeet that will prevent interminable or vexations prolongation 
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of prlvate contention In the courts ttf the country, eren If the parties thereto 
were -wilUng to malntaln It" 

Thèse décisions are in accordance witli tlie doctrine upon the sub- 
ject as laid down in the suprême court of the XJnited States. The 
cases in that court upon the effect of former adjudications as estop- 
pels are reviewed at great length in the opinion of Mr. Justice Harlan 
in Southern Pac. Ky. Co. v. U. S., 168 U. S. 1, 18 Sup. Ct. 18, 42 L. Ed. 
.355. In this connection the rule is thus stated by the justice: 

"The gênerai principle annovinced In numerous cases is that a right, ques- 
tion, or fact dlstlnctly put in Issue and directly determined by a court o£ 
compétent jutisdictlon as a ground of recovery cannot be disputed in a sub- 
séquent suit between the same parties or their privies; and, even if the sec- 
ond suit is for a différent cause of action, tlie right, question, or fact once so 
determined must, as between the same parties or their privies, be taken as 
conclusively established, so long as the judgment in the flrst suit remains 
unmodlfled. This gênerai rule is demanded by the very object for whlch civil 
courts hâve been established, whlch is to secure the peace and repose of 
Society by the settlement of matters capable of judicial détermination. Its 
enforcement is essentlal to the maintenance of social order; for the aid of 
judicial tribunals would not be invoked for the vlndication of rights of persou 
and property, if, as between parties and their privies, conclusiveness did not 
attend the judgments of such tribunals in respect of ail matters properly 
put in issue and aetually determined by them." 

Had the state circuit court made no flndings of fact, we should hâve 
had no question, upon this record, that the right of the village of 
Ashtabula to remove the street railway of the plaintiff from its 
streets was distinctly put in issue and necessarily decided against the 
claim of Stewart in that suit. Hia pétition seeks, in this case, to re- 
cover, in the main, upon the claim of the wrongful removal of his 
railway and interférence with his rights and franchises by the village, 
— the very thinga which were decided against his présent contention, 
as appears by the allégations of the fourth défense, and the record 
attached thereto, and admitted by the demurrer to be true. We think 
there has been and is shown to be a full adjudication of the rights of 
the parties upon the allégations of the plaintifE's pétition conceming 
the wrongful interférence with his rights by the removal of his rail- 
way from the streets of the village. On this branch of the case, 
Judge SEVERENS is of the opinion that there is no estoppel by the 
judgment of the state circuit court, for the reason that it is not cer- 
tain that the suprême court of Ohio may not hâve rested its judgment 
upon the ground that the plaintiff had not the équitable rights set 
up in his pétition, and, for aught that appears, judgment of that court 
may hâve passed only upon the insuificiency of those facts to entitle 
him to relief in equity. A majority of the court are of opinion, how- 
ever, that the facts essential to a recovery in this aspect of the case 
were distinctly in issue in the state circuit court, and that the flnding 
is conclusive until the judgment is reversed or set aside. Hixson v. 
Ogg, 53 Ohio St. 361, 42 Ni E. 32; City of Cincinnati v. Emerson, 57 
Ohio St. 139, 48 N. E. 667; Southern Pac. Ey. Co. v. U. S., 168 U. S. 
1, 18 Sup. Ct. 18, 42 L. Ed. 355. 

The claim is made (and it présents a question of more difflculty) 
that in the présent case damages are sought not only for the wrong- 
ful removal of the railway, etc., from the streets, but because of the 
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alleged conversion of the same to the use of the village. Was this 
right of recovery, if it exista, adjudicated in the former action? An 
examination of the pétition and record attached to the fourth défense 
shows that, while it stated the wrongful conversion of plaintiff's prop- 
erty, it was in equitj to restrain the village from interfering with the 
restoration of the railway by the plaintiff. There was no statement 
of the amount of damages, or prayer for damages, therein contained. 
In States having Codes like Ohio, which permit the joining of causes 
of action of a légal and équitable nature, it may be that the cause of 
action for damages might bave been united with the équitable de- 
mand. Pomeroy, in his valuable work on Eemedies and Remédiai 
Eights, States the rule as follows (section 78): 

"When the plaintiff is clothed with primary rights, both légal and équitable, 
gTowing out of the same cause of action or the same transaction, and is enti- 
tled to an équitable remedy, and also to a further légal remedy, based upon the 
supposition that the équitable relief is granted, and he sets forth in his com- 
plalnt or pétition the facts which support each class of rights, and which show 
that he is entitled to each kind of remedy, and demands a judgment award- 
Ing both species of relief, the action will be sustained to its full extent in the 
form thus adopted. He may, on the trial, prove ail the facts averred, and 
the court will, in its judgment, formally grant both the équitable and the 
!egal relief." 

In the présent case no prayer for damages was made in the pétition 
and no demand was made for judgment, "awarding both species of 
relief." In Ohio it is determined, in the case of Converse v. Hawkins, 
31 Ohio St. 209, that in an action in the nature of a bill in equity for 
an injunction, and incidentally for an accounting, but one cause of 
action is stated, and the court says, "The right of the plaintiff to an 
account in the action depended on his right to an injunction." Under 
the peculiar jurisprudence of Ohio, equity cases are appealable, while 
cases for spécifie relief, by way of a recovery of money or property, 
are friable by jury, and reviewed by pétition in error. Undoubtedly, 
under the Ohio practice, had the court found that Stewart was en- 
titled to an injunction, an account might hâve been taken as to the 
damages sustained, upon the principle that the court, having ac- 
quired jurisdiction for one purpose, will retain it to grant full relief. 
But in the case in the state court the pétition was dismissed because 
of Stewart's forfeiture of his rights as found by the court, and, of 
course, no account, had one been prayed, could hâve been taken. Its 
conclusion of law is that the facts found show that plaintiff has failed 
to comply with the ordinance, and consequently has no further rights 
in the streets. It is true that the circuit court, in its findings of fact, 
finds that the rails, ties, etc., were removed, piled up, and held at the 
order of the plaintiff. Of course, it did not deny the injunction upon 
this ground. This could only hâve been material had the court passed 
to the considération of the question of damages, having tirst found in 
favor of Stewart's claim, and enjoined the village from interfering 
with his possession of the tracks in the streets. There is nothing in- 
consistent with the right of the village to remove the tracks, ties, 
etc., from the streets, because of the forfeiture of the rights under the 
ordinance, and a demand by Stewart for the conversion of his prop- 
erty, if it is true that the village not only removed the same, but con- 
107 F.— 55 
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verted it to its own use. The right to remove from the streets, it 
need hardly be stated, would not justify the conversion of plaintifï's 
property. Upon the pétition in the state court, and the decree as 
made therein, it was not essential to the détermination of the rights 
of the parties that the facts in this regard should be passed upon; 
nor can we regard the flnding of facts as to this disposition of the 
property as one of those essential conclusions which would thereafter 
estop the parties from litigating the same. This view does not de- 
prive the défendant of the right to a défense upon the plea of former 
adjudication, so far as the présent claim to recover is hased upon the 
alleged wrongful termination of Stewart's rights in the street. and 
the removal of his property therefrom. Under the Code a partial 
défense may be pleaded. The rule is thus stated by Pomeroy in Remé- 
dies and Remédiai Rights under the Code (section 607) : 

"It was an Inflexible rule, under the common-law System, that every plea 
m bar must go to the whole cause of action, and must be an entire answer 
thereto on the recoi'd. Wlth pleas In abatement the rule was différent, for 
they did not purport to answer the cause of action. The spreading of a par- 
tial défense upon the record was unknown. Whenever such défenses were to 
be relied upon, — as, for example, mitigatlng circumstances, — ^they were elther 
proved under the gênerai issue, or under a spécial plea setting up a complète 
défense, which the pleader knew did not exist. The Code has certainly abol- 
Ished this doctrine and the practice based upon It. Several features of the 
new procédure are utterly Inconsistent wlth It. In the first place, the gênerai 
or spécial déniais of the Code are not so broad as the gênerai issues of the 
common law most In use had become; and, as wlU be particularly shown in 
the following section, they admit of no eyldence not in direct answer to plaln- 
tlfE's allégations. In the second place, the vérification of pleadings Intro- 
duced by the Codes cuts ofC ail averment of fletitious défenses. In the third 
place, the statute expressly authorizes the défendant to set forth 'as mahy 
défenses as he may bave'; and this has been very properly construed as a 
direct permission, and even requirement, to plead partial as well as complète 
défenses." 

How is a party to avail himself of this partial défense? Pomeroy 
answers this question, in section 608, as follows: 

"While partial défenses are to be pleaded, It Is well settled that they must 
be pleaded as such. If a défense is set up as an answer to the whole cause 
of action, while it Is in fact only a partial one, and even though it would 
be admissible as such if properly stated on the record, It wlll be bad on de- 
murrer. The facts alleged wlU not constitute a 'défense,' which word, when 
thus used alone. Imports a complète défense. The practical resuit of this doc- 
trine is simply that the pleader must be careful to designate the défense as 
partial. He must not content himself wlth simply ayerring the facts as in 
an ordinary case, as If they constituted a full answer to the cause of action, 
but he must expressly state that the défense is partial. In the absence ol 
such statement, It wlll be assumed that he Intended the défense to be com- 
plète." 

The same rule is recognized in Ohio. Peebles' Ex'rs v. Isaminger, 
18 Ohio St. 490. The rule seems to be established that, while a par- 
tial défense may be pleaded under the Code, it must be pleaded as 
such, and that, if an attempt is made to set up a partial as a full dé- 
fense, it is subject to demurrer. We think the présent case résolves 
itself into that situation. Upon the pétition flled in this case, if 
Stewart could establish that his property had been wrongfuUy con- 
verted to the use of the village, although properly removed from the 
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streets, wherein the adjudication shows he bas lost his franchise and 
rights, he might, to that extent, hâve a legitimate cause of action, not 
coucluded hy the former record. The former adjudication is com- 
plète, except as to this limited right of recovery for the alleged 
wrongful conversion, after removal, of plaintiff*» property. The dé- 
fense was pleaded as a full and complète défense. Had it been prop- 
erly limited as a partial défense, the demurrer should hâve been over- 
ruled. As it was, it should hâve been sustained. We are therefore 
of opinion that the order overruling the demurrer and rendering iinal 
judgment against plaintiff should be reversed, and the cause remand- 
ed, with instructions to permit the défendant to plead in bar the 
foimer adjudication as a partial défense, in accordance with the con- 
clusions herein stated, leaving the action to proceed upon the alléga- 
tions of the pétition that the village, after having removed plaintiff's 
property f rom the streets, wrongfully appropriated it to its own use. 



UNITED STATES v, ENGLISH et al. 

(Circuit Court, D. Oregon. April 4. 1901.» 

No. 2,597. 

1. Public Domaik — Cutting and Rkmoval of Timbbk— Acts Authorizino— 

Construction. 

The act of June 3, 1878, authorlzlng eitizens and résidents of the states 
of Colorado, Nevada, and the territories, and "ail other minerai districts 
of the United States," to fell and remove timber on the public domain, 
does not apply to the state of Oregon, there belng no such minerai dis- 
trict. 

2. Same— AoT Prohibiting—Constkuction— Cutting for Use in Quartz Mill. 

The proviso to the act of June 3, 1878, § 4, prohibiting the cutting and 
removal of timber on the public domain, provides that it shall not pre- 
vent any miner from clearing land in worliing his clalm, or from taking 
timber to support his improvements. Hdd, that the talîlng of the tim- 
ber for use in a quartz mill adjacent to the land from which It was eut 
was not within the proviso, and henee was prohibited by the act 
8. Samb— Question of Willpui- Thespass— Imposition of Penalty. 

As the unlawfulness of cutting for use in a quartz mill adjacent to 
the lands from which it Is taken is fairly open to question, under the 
act,— the précise question never before having been decided, — a cutting 
for such a purpose will not be held to be willful, and hence the penalty 
prescribed therefor will not be imposed, but the trespassers wlll be held 
liable only for the actual value of the wood In the trees. 

John H. Hall, U. S. Dist. Atty. 

John L. Kand and Lionel B. Webster, for défendants. 

BELLINGER, District Judge. This is an action by the United 
States to recover the value of 1,684 cords of wood alleged to hâve 
been unlawfully eut upon the public domain. The wood was used 
by the défendants in their quartz mill, at what is known as the 
"Golconda Mill," in Eastern Oregon. Two défenses are made: 
First, that the wood was eut from some placer mining claims owned 
by the défendants in the vicinity of their mill, preparatory to the 
working of such claims; and, second, that the défendants bave a 
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right to take from the public domain wood necessary in tiie conduct 
of their milling business. 

As to the flrst of ttese défenses, I am satisfled that the défendants 
are not the ownérs, in good faith, of the alleged placer claims, and 
that the title so asserted is a mère pretense to justify taking the 
timber from the land claimed as placer mining ground. 

By the act of June 3, 1878, which is entitled "An act authorizing 
the citizens of Colorado, Nevada and the territories to fell and re- 
move timber on the public domain for mining and domestic pur- 
poses," it is provided: 

"That ail citizens of the XJnited States and other persons, bona fide rési- 
dents of the State of Colorado, or Nevada, or either of the territories of New- 
Mexico, Arizona, TJtah, Wyoming, Dakota, Idàho, or Montana, and ail other 
minerai districts of the United States, shall be, and are hereby, authorized 
and permitted to fell and remove, for building, agricultural, mining, or other 
domestic purposes-, any timber or other trees growing or being on the pub- 
lic lands, said lands being minerai, and not subject to entry under existing 
laws of the United States, except for minerai entry, in either of said states, 
territories, or districts of which such citizens or persons may be at the time 
bona flde résidents, sub.iect to such rules and régulations as the secretary of 
the interior may prescribe for the protection of the timber and of the under- 
growth growing upon sueh lands, and for other purposes: provided, the pro- 
visions of this act shall not extend to railroad corporations." 

Upon the argument it was claimed that the défendants were en- 
titled, under this act, to eut the timber in question. But this act 
does not in terms apply to the state of Oregon; and it bas been 
held that the phrase "other minerai districts of the United States" 
is not intended to include the state of Oregon, there being no sueh 
minerai district. U. S. v. Smith (C. G.) 11 Ted. 487; U. S. v. Ben- 
jamin (C. C.) 21 Fed. 285. 

The question of défendants' liability dépends upon the construction 
to be given to another act of congress, approved June 3, 1878, entitled 
"An act for the sale of timber lands in the states of California, 
Oregon, Nevada, and in Washington territory." Section 4 of this 
act is as follows: 

"That after the passage of this act It shall be unlawful to eut, or cause or 
procure to be eut, or wantonly destroy, any timber growing on any lands of 
the United States, in said states and territory, or remove, or cause to be re- 
moved, any timber from said public lands, with intent to export or dispose 
of the same; and no owner, master, or consignée of any vessel, or owner, di- 
reetor, or agent of any railroad, shall knowingly transport the same, or any 
lumber manufactnred therefrom; and any person violating the provisions of 
this section shall be gullty of a misdemeanor, and, on conviction, shall be 
flned for every such offense a sum not less than one hundred nor more than 
one thousand dollars: provided, that nothing herein contained shall prevent 
any miner or agriculturist from clearing his land in the ordinary working of 
his mining elaim, or preparing his farm for tillage, or from taking the tim- 
ber necessary to support his improvements, or the taking of timber for the 
use of the United States; and the penalties herein provided shall not take 
effect untll ninety days after the passage of this act." 

It is contended for the défendants that this is a case of the taking 
of timber from the public domain necessary to support their im- 
provements, and that it is within the proviso of the section just 
quoted. The land department by its instructions interprets the 
proviso in this act to authorize the taking of timber not only from 
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the mines and fanns of the agriculturist and miner, but, when thé 
required quantity is not obtainable therefrom, from other public 
lands near by. It is clear, I think, that taking timber from public 
lands for tbe use the défendants made of this wood is not to sup- 
port improvements, within the meaning of the proviso of section 4 
of the act of 1878. The use that is hère made of this timber is for 
the conduct of a permanent business. The use is not an improve- 
ment. It is not in support of, and bas nothing to do with, an im- 
provement In the case of U. S. v. Hacker (C. G.) 73 Fed. 292, it is 
held that an indictment under this section which does not allège 
that the défendant intended to export or dispose of the timber eut 
opon public land is fatally détective. The court was of the opinion 
in that case that the phrase "with intent to export or dispose of the 
same" bas référence not only to the removal of the timber, but to 
the cutting of it; and it seems to follow from this ruling that the 
cutting or prccuring to be eut of timber, or its removal, is not a 
crime, unies? what is done is with the intent to export or dispose of 
the same. And it is argued in défendants' behalf from this that 
thèse défendants are authorized to eut timber, or procure it to be 
eut, froir; the adjacent public lands, for use in their quartz mill. It 
would scem fron. the construction that bas been given to this stat- 
ute that the act of the défendants is within neither the proviso 
which authorizer the taking of timber, nor the prohibition of the 
section which makes the taking a crime. In other words, the timber 
in this case was not eut for export or sale, nor was it taken by the 
miner for the necessary support of bis improvements. Nevertheless, 
I am of the opinion that this section must be given such a construc- 
tion as wili prohibit the taking of timber from the adjacent public 
lands by a miner or agriculturist in any case not within the proviso 
in this section. The statute is intended to préserve the timber 
upon the public domain against the cutting or taking for any pur- 
pose other than that of clearing the land of the agriculturist, or in 
the ordinary working of the mining claim of the miner, or for the 
purpose of supporting the necessary improvements of each, and this 
is not such a case. 

The testimony in the case shows that the value of thc^ wood in the 
tree was 50 cents per cord. When eut it was worth on the ground 
11.50 per cord, and at the mill .f.3. I am of the opinion that the acts 
of the défendants were not willful. They eut and hauled this wood 
away in the belief that under the law they had a right so to do. 
The provision in section 4 of the act of 1878, by which the unlawful- 
ness of timber-cutting is made to dépend upon an intention to ex- 
port and dispose of the same, leaves it fairly open to question, not- 
withstanding the provisos which follow, whether timber may not be 
eut for use at a quartz mill located on lands adjacent to those from 
which the timber is eut. The précise question has never before been 
decided, so far as I am advised; and, in the absence of a décision 
adverse to such a claim, I am not disposed to hold the conduct of the 
défendants willfui, in cutting the timber in question. The total 
amount eut is 1,684 cords, for which the défendants ehould be 
charged at the rate of 50 cents per cord. 
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TJNITED STATES v. ST. LOUIS & S. F. R. CO. 

(CSrcult Court, S. D. Missouri, W. D. April 3, 1901.) 

Intkestate Commerce Régulations— Carriers op Lite Stock — Faihtre to 
Unload Train— Action ïor Penaltibs— Compi.aikt. 

By Kev. St. &"§ 4386-4390, no common carrier of llve stocli conveying 
It from one State to anotlier shall confine the same in cars longer ttian 
28 consécutive hours witliout unloading for rest, water, etc., and a pen- 
alty of from ÇlOO to $500 for violating the statute is made recoverable 
in the name of the government by a civil action. Héld, that a carrier's 
confinement of a train load of cattle for a longer period than 28 hours 
without unloading was a single offense, vylthin the meaning of such 
statute; and hence, in an action therefor, separate counts in the com- 
plaint or déclaration for eacti car, intended to multiply the penalty by the 
number of cars, viras not permissible. 

The District Attomey, for the United States. 
L. P. Parker and John T. Woodruff, for défendant. 

ROGEES, District Judge. This is a suit under sections 4386-4390, 
inclusive, of the Eevised Statutes of the United States. There are 
ten separate and distinct paragraphs in the complaint. The flrst 
is as follows: 

"Cornes now the United States of America, plalntifif in thls suit, by Wil- 
liam Warner, its attorney In and for the Western district of Missouri, and 
files this, Its déclaration in thls cause, and complains of the St. Louis & San 
Francisco Railroad Company, a corporation organized and existing under 
and by virtue of the laws of the state of Missouri, and a citizen of the said 
State of Missouri, and carrylng on its business within the Southern division 
of the Western district of said state of Missouri, and says: That the défend- 
ant, the St. Louis & San Francisco Railroad Company, is a railvcay corpora- 
tion, and that défendant' s road forms part of a line of road over which 
cattle, sheep, swine, and other animais are conveyed from one state to an- 
other, to wit, from the state of Texas, through the states of Arl^ansas and 
Missouri, to the state of Illinois, and more particularly from Weatherford, in 
the said state of Texas, through the state of Arlsansas, and through the South- 
ern division of the Western district of Missouri, in the state of Missouri, to 
the City of St Louis, in said state of Missouri, and to the city of East St. 
Louis, in the said state of Illinois. That the St. Louis & San Francisco Rail- 
road Company, défendant herein, is a railroad corporation vrlthin the United 
States, whose road, together with the Texas & Pacific Railroad, a corpora- 
tion, forms part of a Connecting line of railvfays over which cattle, sheep, 
swine, and other animais are transported and conveyed from one state to 
another, and more particularly from Weatherford, in the state of Texas, to 
said city of St. Louis, In the state of Missouri, and to the city of East St. 
Louis, in the state of Illinois. That on the 4th day of February, A. D. 1001, 
at or about 5 o'clock p. m., one William Corn loaded at Weatherford, Texas, 
20 cotton-meal fed cattle, weighing 1,290 pounds each, upon Chicago, Rock 
Island & Pacific cattle car No. 76,059, which said car was 36 feet in length, 
and bore the initiais 'C. R. I. & P.' That the above-described car of cattle 
was consigned and shipped by one William Oorn, of Minerai Wells, Texas, to 
Strayhoi-n, Hatton & Company, of Chicago, Illinois, with the privilège of the 
St. Ixiuis niarket, by way of the Texas & Pacific Railroad and the St. Louis 
& San Francisco Railroad. That said car was hauled by the said Texas & 
Pacific Railroad from Weatherford, Texas, to Paris, Texas, and was then 
transf erred to the said St. Louis & San Francisco Railroad for the balance of 
said trip to St. Louis, Missouri, and to East St. Louis, Illinois, aforesaid. That 
said car left Weatherford, Texas, for its destination at or about 5 o'clock p. 
m., February 4, 1901, arrived at Springfield, Missouri, at or about 7 a. m. of 
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February 6, 1901, and arrived at St. Louis, Missouri, at or about 6 p. m. of 
February 6, 1901. That on or about the 6th day of February, A, D. 1901, the 
défendant, havlng engaged in conjunction witb the Connecting road aforesaid 
in conveying said 20 laead of cattle so shipped as aforesaid in car No. 76,059, 
O. R. I. & P., over Its said road from Weatlierford, in the state of Texas, to 
St. Louis, in the state of Missouri, through the Southern division of the West- 
ern district of Missouri, did within said division of said district knowingly and 
willfully confine said cattle, and each and every one thereof, in said car, ujjon 
said road, wlthout unloadlng the same for rest and water for the period of 
five hours In any period for and during a longer period than twenty-eight 
consécutive hours, to wlt, for more than flfty hours. Inclusive of the time 
during whlch said animais had been conflned wlthout such rest and water 
upon the défendants road, and upon Its said Connecting road, to wit, the 
Texas & Pacific Eailroad, from whlch said Connecting railway défendant 
received said cattle. That neither the said défendant nor Its said Connecting 
road was prevented from so unloadlng the said animais, or any thereof, for 
said purposes of rest and water, by storm or other accidentai cause, and 
that said animais were not then and there carried by the défendant, or by said 
Connecting road, in cars or other conveyances in wbich they could and did 
hâve proper water, space, and opportunity to rest. Wherefore plaintlfC prays 
judgment against said défendant for the pénal sum of flve hundred dollars 
(§500), In accordance with the penalty prescribed by the statutes in such 
cpses made and provided, and for costs in this suit" 

AU the other paragraphs are precisely the same as the above, ex- 
cept they state a différent number of the car upon which the 
cattle were shipped. It is admitted in argument hy the plaintiff, 
and it inferentially appears so strongly as to make it équivalent to 
an affirmative allégation, that the separate cars described in each 
count constituted one and the same train of cars, and it appears that 
ail the cattle were shipped by the same consigner to the same con- 
signée at the same time, and that they arrived at the différent places 
specified in the complaint at the same time. So that it is manifest 
that the différent cars described in the separate paragraphs oï the 
complaint constituted one train, and that the shipment of cattle 
was one shipment. The motion in this case is to require the plain- 
tiffs either to strike out of their pétition or déclaration ail of the 
connts but one, or to consolidate them ail in one count. I do not 
think there is any difiiculty at ail in the construction of the statute. 
The only question is whether or not the proper remedy has been in- 
voked. I am inclined to the opinion that it has, and that it is the 
duty of the court to require the plaintiff to elect which one of the ten 
eounts in the complaint he will stand upon, or to require him to con- 
solidate them ail in one count. I hâve not been able to find a single 
décision bearing upon the précise question involved. I am not 
aware that the statute in that regard has been construed. but in 
U. S. V. Boston & A. E. Co. (D. G.) 15 Fed. 209, the question was 
raised whether the penalty did not attach to the unlawful confine- 
ment of each animal. District Judge Nelson held that it did not. 
He said: 

"The confinement of the entire number of animais for a longer period than 
twenty-eight consécutive hours wlthout unloadlng for rest, water, and feed- 
ing Is a single offense, for whlch the défendants are made liable to the pen- 
alty. By no fair construction of the statute can the unlawful confinement of 
each animal be held to constltute a separate offense, and thus the penalty 
be multiplied by the whole number of animais carried." 
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No reason can be assigned, in the opinion of the court, wty the 
unlawful confinement of each. car load of animais should be beld to 
constitute a separate offense, and tlius the penalty be multiplied by 
the whole number of car loads shipped, which would not apply with 
equal force to the unlawful confinement of each animal. Manifestly, 
if congress had intended to impose upon a railroad company the 
maximum penalty of $500 for each head of cattle that might be unlaw- 
fully conûned upon one of its trains, it would not hâve left it to con- 
struction or inference; and it may be with equal propriety said that, 
if congress had intended to inflict so severe a penalty as Î500 for 
each car load of cattle that might be unlawfuUy confined, it would 
not hâve left it to construction or inference. It was an easy matter 
for congress to hâve said, if it had so intended, that the unlawful 
confinement of each animal or each car load of animais should con- 
stitute a separate offense. And in référence to a statute so highly 
pénal as this the construction must be strict, — equally as strict as if 
it were a statute creating a criminal offense. Nothing must be im- 
ported by construction into a pénal statute which is not within its 
spirit and its letter. This statute has already been construed to be 
highly pénal. As said by District Judge Nelson, the plaintiff can 
only sue for the penalty prescribed by the statute, and in the opinion 
of the court that penalty attaches to the unlawful confinement of 
cattle upon a single train of cars, boat, or vessel upon which the 
cattle are being transported. A careful reading of the statute indi- 
cates that, in order to be entitled to the penalty, the cattle, sheep, or 
swine shall be confined in cars, boats, or vessels, making no distinc- 
tion whatever between the three modes of conveyance. I am of the 
opinion, therefore, that the district attorney should be compelled 
either to elect upon which count in the complaint he will stand, or 
to consolidate the ten counts in one, either of which he may do at 
his élection; and it is so ordered. 



MOHRSTADT V. MUTUAL UFE INS. CO. OF NEW YORK. 

Circuit Court, E. D. Missouri, B. D. Aprll 19, 1901.) 

No. 4,280. 

CosTs— Writ of Ekrob— Record— Ct-HRK' s Pbes. 

Rev. St. § 828, provides tliat the clerk of the circuit court shall be en- 
titled, for enterlng àny return, rule, order, continuance, judgment, decree, 
or recognlzance, to a f ee of 15 cents per folio, and, fot a copy of any entry 
of record or of any paper filed, to a fee of 10 cents per folio. Helâ, that 
the préparation of the record and proceedings In an action for return to 
the circuit court of appeals In obédience to an order contalned In a writ 
of error entitled the clerk to a fee of 15 cents per folio, since It involved 
the exercise of judgment and discrétion In determlning what was the 
record and proceedings, and vras not merely the making of a copy of 
papers on flle. 

Action by E. G. Mohrstadt, administrator of the estate of Thomas 
A. Thompson, deceased, against the Mutual Life Insurance Com- 
pany. Motion by plaintiff to retax costs. Motion denied. 
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M. E. Smith, for plaintifE. 
E. A. Rozier, for clerk. 

ADAMS, District Judge. Thîs is a motion to retax the costs 
for preparing a return to tlie order contained in the writ of error 
issued to tliis court, directing it "to send the record and proceed- 
ings aforesaid, with ail things concerning the same," to the circuit 
court of appeals for the Eighth circuit. The clerk taxed the costs 
on the basis of 15 cents per folio of the matter contained in the 
return. The plaintiff insists that the clerk is entitled to only 10 
cents per folio; Section 828, Rev. St., provides that the clerk shall 
be entitled to fées "for entering any return, rule, order, continuance, 
judgment, decree or recognizance, or drawing any bond or making 
any record, certificate, return or report, for each folio fifteen cents." 
The same section also provides that the clerk shall be entitled to 
fées "for a copy of any entry of record, or of any paper on iile, 
for each folio ten cents." Manifestly, there was intended to be a 
différence in the fées for a mère copy of an entry or paper on file, 
and for an independent return made to any order of court. The 
writ of error required the clerk of this court to send "the record and 
proceedings aforesaid, with ail things concerning the same," to the 
court of appeals within a certain time fixed in the writ. Mani- 
festly, the discharge of this duty by the clerk requires the exercise 
of discrétion and judgment. He is called upon to détermine what 
is "the record and proceedings" in the case, to collect the same to- 
gether, arrange them, and make a return covering them. He is 
also called upon to exercise discrétion and judgment in the déter- 
mination of what, if anything, he shall embody in his return under 
the other language employed in the writ, namely, "with ail things 
concerning the same." Literally speaking, if the clerk is merely to 
copy ail the record and proceedings of a case, he might feel con- 
strained to literally copy ail the pleadings that may hâve been aban- 
doned for new or amended pleadings, and many other documents or 
papers not required for the use of the appellate court. He is re- 
quired to make a return to a spécifie order of the court, and this 
return, as already indicated, involves judgment, discrétion, and in- 
telligent action, and not merely copying a pai)er or an entry of rec- 
ord in the case. The return, when made and filed in the office of 
the clerk of the court of appeals, becomes the original record of that 
court, upon which it proceeds to adjudge the rights of the parties. 
In my opinion, the clerk is right in taxing for this service the fées 
allowed for a "return," — 15 cents a folio. This construction of the 
statute is held to be correct in Mcllwaine v. Ellington (G. C.) 99 Fed. 
133. To the same effect, also, is the case of Blain v. Insurance 
Co. (G. 0.) 30 Fed. 067. The motion to retax is denied. 
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ATLANTA CONSOL. ST. EY. 00. v. SOUTHEBN BELL TELEPHONE & 

TELEGRAPH CO. 

(Circuit Court, N. D. Georgia. March 14, 1901.) 

No. 1,282. 

Actions — Négligence — Eight of Judgmbnt Défendant to IIecover Over. 
A judgment was reeovered against an electric street-railroad Company 
for damages for eausing the death of the plaintiff's husband, who was 
killed by receiving an electric shocli from a teleplione wire wliich lie was 
required to handle in the course of his work as an employé of the télé- 
phone eonipany; the complaint In the action alleging that the charge of 
electrldty which killed the deceased was received froin a feed wire of 
défendant, which It negligently permltted to cross and rest upon the 
téléphone wire. Having paid the judgment, the railroad Company 
brought an action to recover over against the téléphone company, alleg- 
ing that the crossing of the wires was due to the négligence of the latter 
company. Held, that such action could not be malntained, sinee the judg- 
ment upon which it was based was necessarily reeovered upon an adjudi- 
cation that the railroad company had been guilty of actual and positive 
négligence, which rendered it at least a joint tort feasor, and precluded 
It from recovering over. 

At Law. On demurrer to déclaration. 

T. A. Hammond and Payne & Tye, for plaintiff. 

Dorsey, Brewster & Howell and Burton Smith, for défendant. 

NEWMAN, District Judge. Mrs. Susie A. Owings brought suit 
in the city court of Atlanta against the Atlanta Consolidated Street- 
Kailway Company. The déclaration in her case against the Con- 
solidated company, being quite brief, is given in fuU, as follows: 

"The pétition of Susle A. Owings respectfuUy shows that the Atlanta Con- 
solidated Street-Iiailway Company, a corporation of said county, bas injured 
aud damaged your petitioner in the sum of flfteen thousand dollars, for that 
heretofore, to wit, on the sixth day of September, 1893, her husband, the late 
A. Y. Owings, was an employé of the Soutliern Bell Téléphone & Tclegraph 
Company, a corporation owning and operating a System of téléphones in and 
around the city of Atlanta, in said county; tliat on the said day it became his 
duty, as such employé, to assist in relieving some trouble in a téléphone 
malntained by said latter company in the club house of the Piedmont Club, 
which trouble prevented the téléphone from doing its work properly; that in 
tho performance of such duty it became necessary for him to aseend, and he 
did aseend, a pôle of said téléphone and telegraph company situated within 
the grounds of the Piedmont Exposition Company, about seventy-five feet 
nortli of the bridge which runs from near the eutrance of said grounds to 
the grand stand, and about mldway between the grand stand and the west- 
ern inclosure of said grounds; that the purpose for which he made said 
asccnt was to test the condition of the w^res supported by said post, and 
thereby discover the cause of said trouble; that in testing thèse wires he 
had to eut, and did eut the call wire which ran from said club house to the 
ofBce of said téléphone and telegraph company, and which rested upon a 
glass insulator fastened in the top of a beam which was attached transversely 
to said pôle; that this wire was eut at a point one or two feet south from 
the pôle; that in the cutting of it, and in ail matters relating thereto, he ex- 
ercised the greatest eare; that, nevertheless, upon the severing of such wire 
he received from it a heavy charge of electriclty, which bumed the flesh from 
one of his arms between tlie wrist and elbow, and threw him from the pôle, 
and killed him; that the charge of electricity which thus entered the body of 
the deceased and ended his life was received by said club house call wire from 
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a feed wire of the défendant, -which issued from its power house, and was 
used to supply an electric current to one of Its trolley wires, the cars of dé- 
tendant being operated by electricity; and that tliis feed wire was at the 
time aforesaid negligently aud carelessly permitted by the défendant to rest 
upon and be in Immédiate contact with the sald call wire, which was stretched 
upon an Insulator on a beam fastened across a post of the said téléphone and 
telegraph company which stands at the east end of the bridge over the track 
of the Richmond & Danville R. R. Co. near said power house, the point of 
contact between the sald wlres belug about flfteen fect soutli of said post. 
Your petitioner further shows that her sald husband was, before and at the 
date of hls death, a man of robust health, thlrty-sis years of âge, with the 
expectation of llving thlrty years longer, and had a capacity to earn during 
this period the sum of five hundred and fifty dollars each year. Wherefore 
your petitioner prays that process may issue requiring said défendant to be 
and appear at the next November term of said court to answer your petl- 
tioner's complalnt." 

After tliis suit was instituted, the Consolidated Street-Kailway Com- 
pany, through its counsel, gave notice to the Southern Bell Télé- 
phone & Telegraph Company of the institution of the suit, inviting 
them to corne in and défend, as it would daim indemnity from the 
Bell Téléphone & Telegraph Company, claiming that the latter com- 
pany was responsible for the injury to and the death of the plain- 
tiff's husband. There was a verdict and judgment for the plaintiff. 
The Atlanta Consolidated Street-Eailway Company then gave the 
Téléphone and Telegraph Company the further notice that motion for 
new trial had been made, and stating that the purpose of the Con- 
solidated Company was to give the Téléphone and Telegraph Com- 
pany an opportunity to come in and assist in getting a new trial in 
the case. The new trial was denied, and the case was carried to 
the suprême court, and the judgment of the lower court afflrmed 
(25 S. E. 379). The Consolidated Street-Kailway Company paid the 
amount of the judgment, and thereupon brought suit against the 
Téléphone and Telegraph Company, claiming that it was liable over 
to it for the amount of Mrs. Owings' recovery. This latter suit 
was removed by the défendant, being a citizen and résident of an- 
other State, to the circuit court. It is now heard on demurrer flled 
by the Téléphone and Telegraph Company to the Consolidated Com- 
pany's déclaration. 

"rfie contention for the plaintiff in the présent suit is that the Télé- 
phone and Telegraph Company, by the négligent management of its 
wire, called a "call wire," allowed it to come in contact with the 
plaintiff's wire, called a "feed wire," and thereby caused the electric 
current to be diverted to the call wire, which caused the death 
of Owings. If the allégations of the déclaration in the présent 
case could be taken alone, it is quite clear that it would not be sub- 
ject to demurrer; but it must be taken in connection with the décla- 
ration in the case of Mrs. Owings against the Consolidated Company, 
and the resuit of that suit. That déclaration, in fact, is attached 
to and made a part of this case. The présent suit does not présent 
such a case as has often been before the courts, where there is a 
peculiar duty owing by one to a person injured or killed, and a re- 
covery had by reason of that duty, and a subséquent suit for lia- 
bility over as against the person whose négligence really caused the 
injury or death, The case of the liability of a city, to persons pass- 
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ing along its streets, for injuries received from falling into a pit on 
or along the side of the street, and of liability over of the person 
really responsible for the détective condition of the street, is a fa- 
miliar instance. City of Chicago v. Kobbins, 3 Black, 418, 17 L. 
Ed. 298; Western & A. E. Co. v. City of Atlanta, 74 Ga. 774; Faith 
V. City of Atlanta, 78 Ga. 779, 4 S. E. 3. The case of the liability 
of a railroad company as a carrier to persons for whom it under- 
takes to safely transport and deliver goods, and of liability over of 
the person really responsible for the circumstances which occasioned 
the loss or nondelivery, is another instance. Hutch. Carr. (2d Ed.) 
§ 427. But in the flrst suit in this case the plaintiff, Mrs. Ovpings, 
passed over the person vi'ho owed the peculiar obligation to her hus- 
band, and sued the person she claimed was guilty of the real négli- 
gence which caused the death. 

It is well-settled law that one of two joint wrongdoers cannot 
hâve contribution from the other. This is fully recognized in the 
cases of City of Chicago v. Robbins, Western & A. R. Co. t. City 
of Atlanta, and Faith v. City of Atlanta, supra. While, perhaps, 
in some instances, where liability over has been sustained, there 
"was something in the nature of négligence on the part of the per- 
son originally sued, it was only so because of the peculiar obliga- 
tion owing to the injured person, or to a class of which he was 
a member. The city allows a person engaged in erecting a build- 
ing fronting on one of its public streets to dig into the sidewalk 
for the purpose of constructing an area. In such case the owner 
of the property agrées, impliedly at least, that he will safely guard 
the excavation until the work is completed, and the city has the 
right to expect the performance of this duty. But as to persons 
passing along the street, the city is under spécial obligation to 
see that the sidewalk is safe and free from danger. If, therefore, 
the pit is left unprotected, the city becomes liable to a person 
who may, while in the exercise of due care, step into it and receive 
injury, and no question exists as to the liability over of the person 
who has the pit dug. Anything in the nature of négligence which 
can be charged to the city is not of such a character as can be set 
up to bar a recovery as against the real wrongdoer. If, however, 
there should be an instance where the city and an individual or pri- 
vate corporation were doing a pièce of work jointly on the streets, 
and the point at which the work was being done was left in such 
defective condition that persons or property were injured, and a 
recovery was had against the city, there could be no liability over 
because there would be concurring and mutual négligence on the 
part of the city and its associate in the particular pièce of work. 
In the case at bar it is necessary to ascertain from the pleadings 
whether or not there was such actual négligence on the part of the 
Consolidated company as bars recovery under this well-recognized 
rule of law. As has been stated, Mrs. Owings did not bring suit 
against the company which owed a spécial obligation to her husband 
to protect him while engaged in his work, but went in her suit 
against the other company, the Consolidated Company, alleging that 
its "feed wire was • * ♦ negligently and carelessly permitted 
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• • • to rest upon and be in immédiate contact with the said 
'call wire' of the Téléphone and Telegraph Company," and upon this 
allégation she recovered, and recovered, not because the Consoli- 
dated Company was under any peculiar duty to protect her hu&band 
from the electric current, but necessarily because it was an act 
which was dangerous to the public, and the liability of the Consoli- 
dated Company would hâve been the same to any one who might 
hâve corne in contact with the current thus permitted to be diverted 
and turned away from its proper and harmless channel. The décla- 
ration in the présent case of the Consolidated Company against the 
Téléphone and Telegraph Company allèges that the former compauy 
was free from fault, and that the latter company was really guilty 
of the actual négligence in the transaction. It is alleged that the 
call wire was not insulated, but was what is called a "naked wire," 
and that it was so placed as to run undemeath and against the Con- 
solidated Company's feed wire, which was insulated, and that the 
call wire had worn through the insulation on the feed wire where 
it came in contact with it, and thereby allowed the electric current 
to be diverted. While it is true, as has been remarked, that, if the 
allégations in this déclaration were taken alone, the déclaration 
would not be subject to demurrer, yet, when taken in connection 
with the fact that recovery was had against the Consolidated Com- 
pany for such character of négligence as made it liable to the pub- 
lic, an entirely différent case is presented. The fact that Mrs. Ow- 
ings could recover against the Consolidated Company for the death 
of her husband under the circumstances, that company being under 
no spécial obligation or peculiar duty to Owings, to my mind nec- 
essarily adjudicates and détermines the question of such négligence 
on the part of the Consolidated Company as would prevent a recov- 
ery against the Téléphone and Telegraph Company. The very most 
that can be said, taking this entire case together, — the déclaration 
in the former suit and in this suit, — is that they were joint wrong- 
doers, and that by their mutual fault thèse wires came in contact 
and this dangerous current was diverted. A recovery could not 
hâve been had by Mrs. Owings against the Consolidated Company 
unless it was guilty of such real, actual négligence as would prevent, 
under the authorities, a recovery against one guilty aJso of wrong in 
the same transaction. The case of Gray v. Gaslight Co., 114 Mass. 
149, on which counsel for the Consolidated Company place much 
reliance, is, when properly considered, not an authority in their 
favor. In that case the gaslight company, without the permission 
of Gray, attached a telegraph wire to Gray's chimney. In a gale 
of wind some time afterwards, the chimney was blown down, and 
fell into the street, injuring a horse and wagon. Brown and Chick, 
the owners of the horse and wagon, brought suit against Gray, as 
owner of the building, for the damages they sustained, caused by 
the defective condition of the chimney. Gray gave the gaslight com- 
pany notice of the suit, stating that the injury was caused by the 
wire pulling down the chimney, and that he should look to the gas- 
light company for indemnity, and requested them to corne in and 
défend the suit. Gray afterwards settled with Brown and Chick, 
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and brought an action to recover the sum se paid, with expenses, 
from the gaslight company. The jury found that the amount of the 
settlement was reasonable, and that the plaintiff acted prudently 
in paying it, so the question was as to the liability over of the gas- 
light company. Two brief quotations from the opinion will show 
the view taken of the case. And, flrst: 

"The wrongful act of the défendant caused the chlmney, which was ad- 
jacent to the highway, to become unsafe and liable to fall by reason of the 
strain of the wire, and this condition was continued for a considérable period, 
and existed at the time of the injury. The owner of a building, under his eon- 
trol and in hls occupation, Is bound, as between himself and the public, to 
keep it in such proper and safe condition that travelers on the highway shall 
not suffer injury,"— clting authorities. 

Again : 

"It Is the duty of the owner to guard agalnst the danger to which the 
public is exposed, and he is liable for the conséquences of having negleeted 
to do so, whether the unsafe condition was caused by himself or another." 

After stating the rule that one joint tort feasor cannot hâve in- 
demnity or contribution from another, and holding that it was in- 
applicable, the opinion proceeds: 

"The numerous cases in our own reports are analogous, where towns, 
having been held liable for an unsafe condition of the highway, hâve recovered 
from the person whose acts caused the unsafe condition. The reasons glven 
in thèse cases are conclusive on this point" 

It will be perceived that the foregoing case was treated as an- 
alogous in principle to that of a recovery by a traveler against a 
town op city for the defective condition of the highway, and re- 
covery over by the town or city against the person really responsible 
for the nuisance or defective condition. The décision is, in effect, 
like the case heretofore cited from the suprême court of the United 
States and the two cases from the suprême court of Georgia. As 
has been stated, that which controls this case is the fact appearing 
in the record that a recovery was had against the Consolidated Com- 
pany for original and actual négligence on its part. The case, as 
presented now by the pleadings, shows an adjudication of such ef- 
fective and positive négligence on the part of the Consolidated Com- 
pany as will prevent it from recovering over, even assuming that 
the Téléphone and Telegraph Company was also guilty of négligence. 
The demurrer will be sustained. 



VANAESDALB et al. v. HAX et al. 

(Circuit Court of Appeals, Eighth Circuit. Aprll 10, 1901.) 

No. 1,417. 

1 BIIjIjS and NoTBS— BlANK iNDOnSKMBNTS— Ambndments. 

It Is not errer to permit the holder of a note Indorsed in blank by the 
payée to amend hls complaint at the trial by striking ont an allégation 
that the note had been Indorsed to him "In wrlting." 
2. Same. 

The holder of a note indorsed In blank by the payée may, at the trial, 
strike out ail subséquent Indorsements and recover on the instrument 
as an Indorsee under a blank indorsement. 
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8. Same— Parties. 

Under the Kansas Code the real party In interest may sti« on a note 
without référence to the indorsements. 
i. Same— Chatïel Mortgagk— Certified Copy. 

A reglster's certlflcate recltlng that a copy of a chattel mortgage Is a 
true and correct copy of an instrument "purporting" to be a chattel 
mortgage, whlch is fully and accurately descrlbed in such certifleate, is 
not vjtiated by the use of the word "purporting," so as to render the 
copy inadmissible in évidence under the Kansas statute providing that 
a copy certiiied by the register shall be received in évidence. 
5. Chattel, Mortgages — Valtdity. 

A mortgage on eattle is not void because it covers forage which Is to 
be used by the mortgagor to feed them, the forage being an incident to 
the cattle, and necessary for their préservation. 
Same — Piling — Présomptions. 

In the absence of proof to the contrary, It vrill be presumed that a 
chattel mortgage remalned on file after its flllng in the recorder's office 
of the proper county. 

7. Tkial— Instructions. 

In the fédéral courts it is not error for the judge to indicate to the 
Jury his views of the facts when the jury are charged that they are the 
exclusive judges of the facts, and are not bound by the court's views. 

8. Bame. 

Spécifie requests covered by the charge In chief so far as they are 
good law are properly refused. 

In Error to the Circuit Court of the United States for the District 
of Kausas. 

On the lôth day of October, 1898, Charles L. Wilson and George Maris 
executed and dellvered to the A. J. Gillesple Commission Company their two 
promissory notes of that date, one for the sum of $6,000 and one for the sum 
of $7,366.80, both due six months after date; and to secure the payment of 
the same executed to the payée of the notes a chattel mortgage of even date 
therewith on 402 steers, and "200 tons of hay, 1,500 shoeks of corn, and suffi- 
cient roughness to winter said cattle" were Included in the mortgage. The 
mortgage was duly filed in the office of the register of deeds of the proper 
county as required by the laws of Kansas. One of the notes afterwards be- 
came the property of the plaintiffs Louis W. Hax, Ernest C. Hartwig, and H. 
A. Smith, as administrators of the estate of Louis Hax, and the other the 
property of the plaintifif Milton Tootle, as receiver of the Central Savings 
Bank of St. Joseph, Mo. Subsequently Wilson and Maris, the mortgagors, 
sold and dellvered the mortgaged cattle to the principal défendant, the Elk 
Grove Land & Cattle Company, and thereupon the plaintiffs brought this ac- 
tion of replevin to recover the cattle, as they might well do under the provi- 
sions of the mortgage. In addition to a gênerai déniai, the answer allèges 
that Wilson and Maris had authority to sell the cattle, and that the plaintiffs 
by their agent, Hammoud, eonsented to and authorized their sale to the de- 
fendant. The replication denied the allégations of the ansveer. There was 
a trial to a jury, and a verdict and judgment for the plaintiffs, and the de- 
fendants brought this case hère on writ of error. 

A. B. Jetmore and A. P. Jetmore, for plaintiiîs in error. 
James M. Johnson, William D. Kusk, and William E. Stringfellow, 
for défendants in error. 

Before CALDWELL and SANBOEN, Circuit Judges, and ADAMS, 
District Judge. 

CALDWELL, Circuit Judge, after stating the case as abore, dellv- 
ered the opinion of the court. 

The Central Savings Bank purchased the notes from the payée, who 
indorsed them in blank. Subsequently the Central Savings Bank 
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Bold the $6,000 note to Louis Hax, tlie plaintiffs' intestate, and in- 
dorsed and sent both notes to the State Bank of Holton for collection, 
but the indorsements did not show that they were made for collec- 
tion. The complaint averred the notes had been iudorsed "in writ- 
ing" to the plaintiffs. When they were ofïered in évidence, the de- 
fendant objected because the written indorsement on the back of the 
notes did not appear to be to the plaintiffs, but the indorsement of 
the payée was in blank, and the indorsement of the Central Savings 
Bank was spécial to the State Bank of Holton. Thereupon the court 
permitted the plaintiffs to amend the complaint by striking out the 
allégation that the $6,000 note had been transferred to the plaintiffs 
by "written indorsement," and received oral proof that the notes were 
the property of the plaintiffs, and that the indorsement to the State 
Bank of Holton was for collection only. The court did not err in al- 
lowing the amendment. McDonald v. Nebraska, 101 Fed. 171, 41 0. 
0. A. 278. But there was a shorter way of meeting the objection. 
It is well settled that the holder of a bill or note indorsed in blank 
by the payée may, at the trial, strike out ail subséquent indorsements, 
and recoTer on the instrument as indorsee under the blank indorse- 
ment, and may — though in most jurisdictions it is unnecessary for 
him to do so — flll up the blank indorsement to himself at the trial. 
Emerson v. Cutts, 12 Mass. 78; Crosby v. Wright (Minn.) 73 N. W. 
162; Mitchell v. Fuller, 15 Pa. 268; Preston v. Mann, 25 Conn. 127; 
Wickersham v. Jarvis, 2 Mo. App. 279 ; Mottram v. Mills, 1 Sandf . 
37; Hargous v. Lahens, 3 Sandf. 213; Evans v. Gee, 11 Pet. 80, 84, 9 
L. Ed. 639; Enc. PL & Prac. tit. "Negotiable Instruments"; 4 Am. 
& Eng. Enc. Law (2d Ed.) 266 et seq. Moreover, under the Kansas 
Code the real party in interest may maintain the action without réf- 
érence to the indorsements. 

Objection was made to the introduction in évidence of a copy of 
the chattel mortgage. Under the statutes of Kansas the deposit in 
the office of the register of deeds in the proper county of a chattel 
mortgage, or a true copy thereof, is effectuai to protect the rights of 
the mortgagee for the period flxed by the statute; and it is provided 
that a copy of any such original instrument, or any copy thereof, so 
filed and "certified by the register in whose office the same shall hâve 
been ûled, shall be received in évidence." The register of deeds cer- 
tified that the copy of the mortgage offered in évidence was "a true 
and correct copy of an instrument purporting to be a chattel mort- 
gage dated October 15, 1898, wherein Charles L. Wilson and George 
Maris are grantors and the A. J. Gillespie Commission Company is 
grantee, as the same appears of record in Book M of Chattel Mortgage 
Records in my office." It was objected that this certificate was viti- 
ated by the use of the word "purporting." The use of that word nei- 
ther added to nor detracted from the force and effect of the certifi- 
cate, which fully and accurately deacribed the instrument on record. 
It was further objected that the mortgage was void because it cov- 
ered the forage which was to be used to feed the mortgaged cattle 
during the winter. The authorities relating to the mortgage of chaJ 
tels which are to be consumed by the mortgagor hâve no application 
to a case like this. The forage was an incident to the cattle. It was 
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necessary to the préservation and sustenance of the cattle, and, in a 
sensé, a part of the cattle. It was not to be consumed by the mort- 
gagor for his support or use, but was to be fed to the mortgaged cat- 
tle, and withcut which they would hâve been valueless as a security 
or othervpise. Moreover, if the mortgage of the forage was invalid 
for the reason urged by the plaintiff in error, that would not afifect 
the validity of the mortgage on the cattle. It was further objected 
that it was not shown that the mortgage remained on file in the office 
of the recorder of deeds, but the presumption of law, in the absence 
of proof to the contrary, is that it did. 

The real issue in the case was one of fact, and was whether the 
plaintiffs by themselves or their agent had authorized the sale of the 
cattle by the mortgagors. This issue was fairly and fully presented 
to the jury in the instructions of the court, and found against the de- 
fendant. The only spécifie exception taken to the charge of the court 
bef ore the jury left the bar, and theref ore the only one we can notice, 
is that in its charge the court expressed the opinion that there was no 
adéquate proof that the plaintiffs or any agent of theirs consented to 
or authorized the sale of the cattle to the défendants. In the fédéral 
courts, as in the English courts, the judge is at liberty to indicate to 
the jury his views of the facts, when the jury are also told, as they 
were in this case, that they are the exclusive judges of the facts, and 
not bound by the court's view of them. Some exceptions were taken 
to the admission and rejection of évidence, but they are not of sufB- 
cient importance to require or justify a separate considération. They 
hâve been considered, and found to be wholly without merit. Excep- 
tion was taken to the refusai of the court to give the jury several spé- 
cial requests asked by the défendant, ail of which were rightly re- 
fused. So far as they were gôod law, they were covered by the charge 
in chief. Pinding no error in the record, the judgment of the circuit 
court is affirmed. 



MINE & SMELTBR SUPPLY CO. v. PAEKB & LACY CO. 

(Circuit Court of Appeals, EightU Circuit Februaxy 25, 1901.) 

No. 1,436. 

1. PliEADING— SUFFICIBHCt OP COMPLAINT— ACTION ON AcCOUNT StATED. 

TJnder a code System of pleading which rejects ail forms, technlcalitles, 
and fictions, and requires only a statement of the cause of action in ordi- 
nary and common language (Code Colo. § 49), a count in a complaint 
based on £^n account stated, which allèges facts from which the law 
Implies a promise to pay, is suffldent, and such promise need not he 
allégea. 

2. Samk — Aider by Verdict. 

After verdict and Judgment In favor of a plaintiff, the complaint will 
be considered as amended to supply a merely formai defect. 
8. Interbst—Accodnts— Colorado Statote. 

TJnder the statute and décisions of Colorado, interest is re'^overable on 
ah account stated and on an open account from the date when It became 
due aiid payable. 
4. WiTNEssEs— LiMiT OF Cross-Examinatiok. 

r. A witness called and examined by a plaintiff merely for the purpose of 
Identifying letters and statements relating to an account stated, pleaded 
107 F.— 56 
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In the complaint, for the purpose of Introducing them in évidence, cannot 
be cross-examined generally as to the business trMisactlons between the 
parties or with référence to other causes ot action pleaded, unless the 
court, in its discrétion, permits such examination for sufflcient reasons 
shown. 

5.. APPEAL— RbVIEW — RULIKGS ExCLUDING EVIDENCE. 

When évidence v^as excluded on a gênerai objection, if any ground in 
fact existed for its exclusion, it wlU be assumed, in the absence of any 
request that the objection be made spécifie, that it was understood that 
the ruling was placed upon the right ground, and it vs'ill be sustaiued. 
6. Samb. 

Where counsel asked a question on cross-examination of a witness, 
prefaeing it with a remark showing that he understood that it fell within 
previous rulings properly excluding similar questions as not proper cross- 
examination, the appellate court will not hold its exclusion error because 
the objection made by the opposing party stated a différent ground, but 
will présume that such ground was an additional one, and so understood 
by the parties and the court, and that the ruling was based on the same 
ground as those previously made. 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

Sol. Shwayder and Charles J. Hughes, Jr., for plaintiff in error. 
Henry Charles Charpiot, for défendant in error. 

Before CALDWELL and SANBOEN, Circuit Judges, and 
ADAMS, District Judge. 

CALDWELL, Circuit Judge. Kie Parke & Lacy Company, a cor- 
poration, organized under the laws of the state of California, 
brought this action against the Mine & Smelter Supply Company, 
a corporation organized under the laws of the state oî Colorado, 
upon three causes of action declared on in separate counts in the 
complaint. ïhe flrst count was based upon an account stated for 
$277.97, the second upon an account for |1,616.50 for goods sold 
and delivered, and the third upon an account for $1,750 for money 
had and received. A gênerai demurrer to the complaint was over- 
ruled. The answer was a gênerai déniai, and a counterclaim for 
$8,000 damages growing ont of alleged defects in certain furnaces 
for roasting and treating mineral-bearing ores sold by the plaintiff 
to the défendant. In the progress of the trial the court made a 
ruling which the défendant construed as precluding it from recov- 
ering on its counterclaim in this action, whereupon, by leaye of 
the court, it withdrew its counterclaim. The subject-matter of the 
counterclaim probably led to this litigation, and, when that was 
withdrawn, there seems to hâve been little or nothing left to liti- 
gate over. The plaintiff recovered judgment upon its several causes 
of action, less an admitted crédit of $50 allowed at the trial on one 
of the accounts. 

It is assigned for error that the count upon the account stated 
does not, in terms, allège a promise to pay. The count allèges that 
an account was stated between the parties, upon which statement 
and accounting a balance was found due from the défendant to the 
plaintiff of $277.97, and that the défendant has not paid the bal- 
ance thus found due, or any part of it. Whatever may hâve been 
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the nile under the common-law System of pleading, this is a good 
count under the code System, which rejects ail forms, technicali- 
ties, and fictions in pleadings, and only requires a statement of the 
cause of action in ordinary and common language. Sectioa 49, 
Code Colo. When, from the facts stated, the law implies a promise 
to pay, the promise the law implies from the facts stated need not 
be alleged; and, even if code pleading required such a formai aver- 
ment, the objection would avail nothing after verdict and judgment, 
but the complaint would be treated as amended in that particular. 
Lincoln v. Iron Co., 103 U. S. 412, 26 L. Ed. 518; Keener v. Baker, 
35 O. C. A. 350, 93 Fed. 377; Haley t. Kilpatrick (C. C. A.) 104 
Fed. 647. Manifestly, the count stated facts which imposed on the 
défendant the obligation to pay, which obligation it is expressly 
averred the défendant had not discharged. A formai allégation 
that the défendant had promised to discharge its obligation would 
hâve added nothing to the liability the law implied from the facts 
stated, and, moreover, would hâve been a mère liction. If the count 
had alleged an express promise to pay the stated account, the plain- 
tiff would not hâve been required to prove it, and it is unnecessary 
to allège a fact which does not hâve to be proved. The plaintiff 
had a right to rely ujwn the promise to pay which the law implied 
from the facts stated, and plain implications of law from facts 
stated do not hâve to be pleaded. Bank t. Rogers (Super. Bulî.) 
1 N. Y, Supp. 757; Heinrich v. Englund, 34 Minn. 395, 396, 26 N. 
W. 122; Bouslog v. Garrett, 39 Ind. 338. The other two causes 
of action were admitted on the trial. To the charge of the court 
to this effect, and which also instructed the jury to allow interest 
on the first and second causes of action and disallow it on the third, 
the défendant excepted only to such part thereof as related to the 
allowance of interest, and, upon the facts disclosed by the record, 
an objection that the second and third causes of action were not 
admitted would hâve contradicted the record and been unavailing. 
The court told the jury that the plaintiff was entitled to interest 
on the first cause of action from the date the account was stated, 
and on the second cause of action from the date the account became 
due and payable. The charge conformed to the Colorado statute 
and décisions. Section 2252, Mills' Ann. St.; Bergundthal v. Bailey, 
15 Colo. 257, 259, 25 Pac. 86; Mining Co. v. Old, 38 C. C. A. 89, 97 
Fed. 150. 

It is further assigned for error that the court refused to permit 
Mr. Harron, a witness called by the plaintiff, to answer certain 
questions propounded to him by the défendant on his cross-exam- 
ination. This witness was the vice président of the plaintiff com- 
pany, and was called to prove that the letters and statements con- 
stituting the account stated were in the handwriting of the défend- 
ant, and that the letters and statements offered in évidence were 
the originals. He was not examined by the plaintiff touching the 
item or items of the account going to make up the account stated, 
nor at ail in référence to the dealings between the plaintiff and 
the défendant and the state of accounts between them. His testi- 
mony in chief was confined strictly to the mère identification of the 
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letters and statements, so that they mîght be introduced in évidence. 
Upon cross-examination the défendant sought to examine the wit- 
ness generally in référence to the business transactions between 
-be parties and the state of the accounts between them, and as to 
ail of the causes of action set out in the complaint. To this cross- 
examination the plaintiff objected upon the ground that it was not 
proper cross-examination, and was irrelevant and immaterial, and 
the court very properly sustained the objection. 1 Greenl. Ev. 
§ 445. "To permit the défendant, under guise of cross-examination, 
to give évidence in chief, is not only disorderly, but unfair to the 
plaintiff." Hopliinson v. Leeds, 78 Pa. 396, approved and followed 
in Fulton v. Bank, 92 Pa. 112, 115. The defendanfs counsel did 
not acquiesce in the court's ruling, but continued to propound ques- 
tions to the witness which were not proper cross-examination. The 
foUowing excerpt from the record discloses the cbaracter of the 
attempted cross-examination of the witness: 

"Q. What disposition has baen made of the claim of the Mine & Smelter 
Supply Company on account of thèse back charges? A. They were paid as 
made by the réduction company. (Objection that that Is a subséquent ac- 
count, and not proper cross-examination. Mr. Hughes [defendant's attor- 
ney]: Their claim, wlthout undertaking to prove it by évidence, is this 
was aecepted as a statement of the accounts between the parties, whereas 
at ail tlmes thèse parties are revoking the statement, clalming there were 
other crédits. The Court: I thlnk that is not Involved in the présent exam- 
inatlon. I understand this to be a statement of account admitting this 
item of $277.97, and thèse other matters stand outside of that altogether. 
Mr. Hughes: We want to inquire, to show, your honor, that some of them 
are items by Mr. Wool which he ought to bave allowed, which by later let- 
ter they hâve credited. The Court: That does not come in hère, and we 
cannot inquire of this witness in the way of cross-examination. Mr. 
Hughes: Then your honor overrules the question that has just been aslied? 
The Court: Yes, sir. To which ruling of the court counsel for défendant 
then and there duly excepted.) Mr. Hughes: I désire to ask thèse other 
questions so as to put them in proper form. Q. Mr. Harron, in this 
letter It refers to the extra gear wheels that Mr. Wool ordered to be sent to 
thèse people, and they refused to pay. Do you know what that means? 
(Objection for the reasons before stated. Objection sustained, to which rul- 
ing defendant's counsel duly excepted.) Q. Is it not true you hâve chargea 
the account of this company for thèse matters, and that they were in dis- 
pute between you, and hâve so remained up to the présent time, and up to 
the time the suit was brought? (Objected to by plaintifiC's counsel as imma- 
rerial and improper. Objection sustained.)" 

The course of the examination was such that it must bave been 
understood by ail that the objection made and sustained to the pre- 
ceding questions of the same cbaracter, viz. that they were not 
proper cross-examination, applied equally to the question last quoted. 
Mccovap^ the objection that the question was "immaterial and im- 
proper" amounted lo nothijg more than a gênerai objection ; and 
die rule is well settled that, "when évidence is excluded upon a mère 
gênerai objection, the ruling will be upheld, if any ground in fact 
existed for the exclusion. It will be assumed, in the absence of 
any request by the opposing party or the court to make the objec- 
tion deflnite, that it was understood, and that the ruling was placed 
upon the right ground." Tooley v. Bacon, 70 N. Y. 34, 37; Comstock 
V. Smith, 23 Me. 203; Bowers v. Block, 129 111, 424, 21 N. E. 807. 
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Afterwards, defendant's counsel propounded another question to the 
witness, which was, in substance, a mère répétition of the one we 
hâve quoted. Tliat counsel for tlie défendant knew the question 
thus propounded came within the court's ruling that ail sueh ques- 
tions were not proper cross-examination, and not proper to be asked, 
is shown by the prefatory remark of counsel when asking the ques- 
tion. He said, "I désire to ask two questions, in order to identify 
matters which I suppose will be covered by your honor's rulings." 
It is true that, to the question then asked, the plaintiff's counsel 
interposed another and différent objection. ïhe court refused to 
permit the witness to answer the question without stating the ground 
of its ruling. It is obvious, however, that the objection interposed 
to this last question was additional to the objections previously 
made to like questions, namely, that they were not proper cross-ex- 
amination, and that defendant's counsel so understood it from the 
prefatory remark of counsel which we hâve quoted. Moreover, the 
question fell directly within the ruling of the court previously made, 
that such questions were not proper cross-examination, and was 
asked in the face of repeated correct rulings to that effect. This 
court will not, therefore, reward the persistent disregard of a cor- 
rect ruling of the court, and hold it error not to permit this ques- 
tion to be asked, not on the ground that it was a proper question 
in fact, but because the objection which had been ail along stated 
and sustained to similar questions was not repeiated when it was 
asked. The law will not reward persistent conturaacy in any such 
way. The court undoubtedly based its ruling upon the ground that 
it was not proper cross-examination, and counsel for défendant must 
hâve so understood it. The record shows that in the course of the 
irregular and disorderly cross-examination of this witness the de- 
fendant's counsel exhibited a letter to the witness, and had him 
identify the handwriting, whereupon counsel offered the letter in 
évidence, and it was excluded. Ail we hâve said in référence to 
the questions ruled ont on the ground that they were not proper 
on cross-examination applies with full force to the offer to introduce 
this letter. Moreover, the attempt to introduce it at that stage of 
the trial, before the plaintiiï had closed its case, and in the midst 
of the cross-examination of the plaintiff's witness, was in violation 
of ail rules for the orderly conduct of a trial in court. With or 
without an objection of any kind, the court on its own motion should 
hâve put a stop to such flagrant disregard of the settled law and 
practice for the production of évidence in the trial of a case. With- 
out the observance of the fundamental rule on this subject, the 
trial of a cause would speedily degenerate into inextricable con- 
fusion and disorder. In what is hère said we must not be under- 
stood as impinging upon the wholesome rule which allows the trial 
court to exercise a wise discrétion in controlling the examination 
of witnesses. For the purpose of expediting the trial, or where the 
witness cannot remain in attendance upon thé court untU the party 
cross-examining him can call him as his own witness, or for any 
other sufficient reason, the court may, in its discrétion, allow the 
witness to be examined touching matters not strictly proper cross- 
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examînatîon ; it being understood that as to such matters the wit- 
ness is to be considered as the witness of the party examining him. 
Concerning this letter we may remark that it is in the record, and 
it is a direction to the défendant to charge to plaintiff's account 
two items, amonnting in the aggregate to |3o, paid to Mr. Wool, 
and are probably "the items by Mr. Wool" referred to by défend- 
ants counsel, and which he stated by "later letter they hâve cred- 
ited." As the letter giving this direction is dated as far back as 
March 8, 1897, there is no reason to suppose it was not done, and 
that thèse items constituted a part of the defendant's charges against 
the plaintiff and were credited on some of the accounts sued on. At 
the close of the case the défendant called no witness and offered 
no évidence. Gonsidering the character of the pleadings, and the 
action of the défendant in not attempting to ofler any évidence at 
the close of the plaintiff's case, we think it highly probable that, if 
there ever was any real controversy in the case, it went ont of it 
when the défendant withdrew îts counterclaim, and that, after the 
crédit of $50 was allowed on one of the accounts at the trial, the 
défendant had no further substantial défense to either one of the 
three causes of action. However this may be, there is no merit in 
the errors assigned. They are extremely technical at best and it 
is always allowable to oppose one technicality against another in 
order to put an end to litigation and promote the ends of justice. 
The judgment of the circuit court is affirmed. 



GAGE T. CAEPBNTEB et aL 

(ClrcBlt Court of Appeals, First Oircult March 22, 1901.) 

No. 856. 

1. Sale— CoNSTEDCTiON of Contract. 

A sale of ail the lee In certain Ice houses, for a prlce based upon the 
quantity shown by an agreed survey made hefore the contract was re- 
duced to writing, Is a sale in bulk, and not of the auantity shown by the 
survey. 

S. Bamb— Implied Wabranty of Qualitt. 

An Implied warranty by a seller of an article which is in existence, as 
to quality or against defects which are not obvions, arlses only where the 
clrcumstances are such as entltle the buyer to rely upon the knowledge 
or opportunlty of Inspection which the seller possesses and he does not 
possess. 

3. Same— Cohtbact Conbtkued. 

Défendant sold to plalntitt In bulk ail the ice stored In certain Ice 
houses, wlth the understanding that plaintiff purchased it to resell in the 
gênerai course of the ice business in a clty. Défendant dld not put up 
the ice, but bought it after it was stored, and had never seen it, and so 
stated to plaintiff, also telling him from whom he purchased it, and that 
he had no other Information as to its condition or quality than the state- 
ments of such seller. Beld, that under such clrcumstances there was no 
Implied warranty by défendant that the ice was ail of merchantable 
quality. 

In Error to the Circuit Court of the United States for the District 
of Massachusetts. 
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John 0. Burke and James F. Corbett, for plaintiff in error. 
Robert Cushman (Odin B. Eoberts, on brief), for défendants in 
error. 

Before COLT, Œrcuit Judge, and ALDKIOH and LOWELL, Dis- 
trict Judges. 

ALDEICH, District Judge. Tbe controversy hère relates to a 
sale of ice. According to the plaintiff's principal contention in ar- 
gunaent before us, and according to the construction most favor- 
able to him which we deem admissible, it was a sale of ail the ice 
in five certain ice houses in Chelmsford. It was undisputed that 
the weight of the ice was determined at 5,748.70 tons, by an agreed 
survey made before the contract was reduced to writing, and the 
price was flxed at $5,748.70, being at the rate of one dollar per ton, 
calculated on the Ijasis of the survey. For the price ûxed, there- 
fore, 15,748.70, the plaintiff became the owner by purchase of ail 
the ice in the ice houses, whether it was more or less than the sur- 
vey. If the learned trial judge is to be taken as having permitted 
the jury, under the aid of paroi évidence, to construe the contract 
as a sale of 5,748.70 tons of ice at one dollar per ton, we think he 
erroneously admitted paroi évidence to vary the written agreement. 
We hâve to détermine, therefore, whether, in a lump sale of speci- 
fied ice under the circumstances mentioned, there arose an implied 
warranty that the ice was of merchantable quality, and we need 
only consider the exceptions which raise that question, for the 
reason that the plaintiff's right of recovery, if any, results from a 
warranty of that character; and, as we hold there is no implied 
warranty, ail other questions become immaterial. 

The évidence of the plaintiff below tended to show that a part of 
the ice in question turned out, as it was opened up, to be snow ice, 
and therefore unmerchantable, and the plaintiff claimed an im- 
plied warranty that the same was merchantable. As has been said, 
the quantity of ice had been ascertained by survey at the time the 
contract was reduced to writing and the ice paid for; and there- 
fore the claim of warranty, we think, relates to the quality of the 
mass, rather than to the question whether the mass was in part 
ice and in part snow. We do not, as argued hère by the défendant 
in error, view the situation shown by the record as presenting a 
case where the commodity tumed out to be not the thing named 
in the contract. True, as claimed by the défendant in error, the 
sale was of ice, not snow; but snow ice, in the common accepta- 
tion of the term, is not snow. Snow ice results when the snow 
melts, and the snow water, or slush, held upon the surface of the 
river or pond ice, is frozen, thus forming an upper layer, or course, 
of ice of an inferior consistency, weight, and quality. Consequently 
it was ail ice, and the controversy, therefore, reasonably enough we 
think, relates to the quality of the ice sold rather than to a ques- 
tion whether the vendor sold for ice a commodity which was not 
in fact ice, and delivered a thing not named in the contract. 

It is somewhat difificult to reconcile the implied warranty cases, 
and state a gênerai rule, with ail the limitations and distinctions 
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given in the books, and it is not necessary that we should attempt 
to do so. It is sufladent for the purposes of this case to détermine 
wkether an implied warranty was created by the written contract, 
construed in the light of the situation of " the propertj and the 
relations of the parties thereto as shown by the material paroi 
évidence; and it may be observed at the outset that tlie learned 
judge who presided at the trial treated the question as one of doubt, 
upon which he inclined to the yiew of the plaintiff below. 

The property in controversy was in esse and in bulk, as ice is 
usually packed in large storehouses in large quantities, and con- 
sisted, as expressed in the written contract, "of ail the ice stored 
in my flve ice houses on the shore of Baptist or Hart's pond in 
South Ohelmsford." The buyer met the seller at South Chelmsford, 
and looked over the property in the situation described before the 
contract of sale was completed, and it was bought, as the seller 
understood, to be sold again in the usual course of a gênerai ice 
business in Providence. The ice was not harvested, packed, or 
stored by the seller, and at time of sale was so situated that it could 
not be inspected. For this reason the seller had had no oppor- 
tunity of inspecting or detennining tlie quality or condition of the 
ice beyond that of the buyer, and the buyer was inf ormed that 
the seller had purchased it of the Lowell Ice Company, that he had 
never made any personal examination as to the quality or condition, 
and that ail the information he had abont it was derived from the 
persons of whom be purchased. 

We do not think the law implies a warranty of quality nnder such 
circumstances. It does not stand like a case where the seller was 
silent as to his information or lack of information. It was équiva- 
lent to saying to the buyer: "You hâve ail the information and 
ail the opportunities for information that I hâve. You take your 
chances as to quality if you buy the property, which cannot be in- 
spected, with notice that I hâve not inspected it, and hâve no knowl- 
edge and no opportunities of gaining knowledge as to its quality. 
You take your chances under the same conditions upon which I 
took my chances in buying." It does not stand like goods sold 
upon sample, where the goods must conform to the pattern, or like 
machinery, to be manufactured for a certain purpose, or like goods 
in existence sold at the market price for a given purpose, without 
notice from the seller that he had no information as to the quality. 
Quite likely the rule ought to be, and quite likely the rule is, that 
the law implies a warranty as to quality or as to defects not obvious, 
if the owner sells an article of merchandise at the market price, 
knowing it is to be used for a parti cular pUrpose, without any dis- 
claimer as to his knowledge, opportunities of inspection, and infor- 
mation in respect to the same, and under circumstances where the 
buyer might fairly rely upon the seller's supposed superior knowl- 
edge, judgment, or skill. or where the seller disposes of goods manu- 
factured by himself, or in which he deals, for the market value, and 
concernîng which he had opportunities of inspection that the buyer 
did not hâve; but that question we need not pass upon, and we 
only refer to a suppoaed situation for the purpose of distinguish- 
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ii)g the case under considération. Suppose it were a pièce of manu- 
factured shafting that both parties were looking at, — an article 
manufactured for a certain purpose, and in respect to wMch. they 
were talkiug about a sound price, — and tbe seller says: "I hâve 
no knowledge as to the sonndness of the article in respect to latent 
defects. I did not see the steel or iron in the rough or while in 
the process of manufacture. I bought it .yesterday, and the man 
told me it was ail right." Would the law, under such circum- 
stances, imply a warranty against latent defects? Is not the doc- 
trine of implied warranty against latent defects in manufactured 
articles based altogether upon the idea of the superior opportuni- 
ties of the manufacturer to discover defects in the process of manu- 
facture, and the supposed superior opportunities and information 
of the dealer? Of course, if it should lurn out that, although the 
pièce of shafting was recently purchased, and although the seller 
had had nothing to do with the manufacture, that he, in fact, had 
knowledge or information, and had deceived, the law would afEord 
redress in tort, but not in contract upon implied warranty. 

The cases most relied upon as in favor of an implied warranty 
and a recovery are Jones v. Just, L. U. 3 Q. B. 197, and Murchie v. 
Cornell, 155 Mass. 60, 29 IST. E. 20T. We cannot look upon Jones 
V. Just as in point upon the question before us. On the contrary, 
it differentiates itself from the case under considération in this re- 
spect: That there was no disclaimer of knowledge as to quality 
or opportunity of inspection by the seller or its agents, and, more- 
over, the defect against which the implied warranty was held to 
exist was not a defect in quality existing in the original article 
or packing, but one created in transit by shipwreck, and wetting 
with sait water, on a voyage from Manilla to Singapore, and re- 
packing at that point. 

We do not understand that the civil law maxim caveat venditor, 
which is based upon the idea that a sound or full price raises a war- 
ranty that the goods are sound, bas been fully adopted in common- 
law jurisdictions, although the harsh caveat emptor rule has been 
qualified somewhat, so that the warranty of the vendor as to quality 
exists where he sells property about which he assumes to hâve 
knowledge, or about which he alone has the means of knowledge, 
or under such circumstances as it is the policy of the law to charge 
him with knowledge; and, as said in Bridge Co. v. Hamilton, 110 
U. S. 108, 116, 3 Sup. et. 537, 542, 28 L. Ed. 86, 89: «According 
to the principles of decided cases, and upon clear grounds of jus- 
tice, the fundamental !n(iiiirv must alw;ivs be whether, under the 
circumstances of the particular case, the buyer had the right to 
rely and necessarily relied on the judgment of the seller, and not 
upon bis own." In the same case Mr. Justice Harlan, in comment- 
ing upon Parkinson v. Lee, 2 East, 314, refers (at page 113, 110 U. 
S., page 540, 3 Sup. Ct., and page 88, 28 L. Ed.) to the observation 
of Chief Justice Tindal in Shepherd v. Pybus, 3 Man. & G. 868, that 
two of the judges participating in its décision laid "great stress 
upon the fact that the seller was not the grower of the hops, and 
that the purchaser, by the inspection of the hops, had as full an 
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opportunity of judgment of the quality of the liops as tlie seller 
Mmself," and observes: "There was, consequently, nothing in the 
circumstances to justify the buyer in relying on the judgment of the 
seller as to the quality of the commoditj'." Mr. Justice Harlan 
also quotes approvingly (at least without adverse criticism) the rule 
given by Tïndal, C. J., in Brown v. Edgington, 2 Man. & G. 279; 

"It appears to me to be a distinction well founded, both in reason and on 
authority, that i£ a party purcMses an article upon his own judgment he can- 
not afterwards hold tlie vendor responsible, on the ground that the article 
turns out to be unflt for the purpose for which It was required; but if he relies 
upon the judgment of the seller, and informa him of the use to which the 
article is to be applied, it seemsi to me the transaction carries with it an im- 
plled warrauty that the thing fumished shall be fit and proper for the purpose 
for which It was designed." 

In Jones v. Just it is said: "The buyer trusts the manufacturer 
or dealer, and relies upon his judgment, and not upon his own." 
This, we think, states correctly the gênerai rule and the true prin- 
ciple of an implied warranty. It exists where the sale is under 
such circumstances as entitle the buyer to rely upon the skill and 
expérience of the manufacturer, if the article is to be manufactured, 
or, if the goods are in existence, upon the knowledge and oppor- 
tunity of inspection which the seller or dealer possesses, and which 
the buyer does not possess. But this rule is not broad enough to 
include a sale where both parties manifestly hâve the same knowl- 
edge and opportunities of inspection, and where the seller expressly 
states the situation to the buyer. It cannot be said that the buyer 
has a right to rely on knowledge or skill or opportunity of inspec- 
tion which the dealer expressly informs him he does not possess. 

In Murchie v. Cornell, 156 Mass. 60, 62, 29 N, E. 207, Mr. Justice 
Holmes, in delivering the opinion of the court, said there was some 
évidence to show that the ice was not identified by the contract, 
and some to show that it was so identified, and that, under those 
circumstances, the trial justice had charged the jury that no war- 
ranty of quality existed. He continued: "If the instruction is 
wrong in either view which the jury might hâve taken of the facts, 
the exceptions must be sustained." The court thereupon held the 
instruction erroneous, as it undoubtedly was; for, if the ice was 
not identified by the contract, a warranty was plainly implied. 
The case décides nothing concerning a sale of spécifie ice like the 
sale hère before us. 

So it would seem that neither the English court in Jones v. Just, 
nor the Massachusetts court in the case last cited, had occasion to 
deal with a situation which involved the élément of disclaimer and 
lack of knowledge and opportunity of inspection by the seller which 
is presented by the case in hand, and which we think clearly ex- 
cludes the idea of an implied warranty. The judgment of the cir- 
cuit court is reversed, the verdict is set aside, the case is remanded 
to that court for further proceedings, and the plaintifl in errer 
recovers her costs in this court. 
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V. BOONVILLE NAT. BANK OF BOONVILLE, IND. PEOPLE'S 

BANK OF BOONVILLE, IND., v. BLAKEY. 

(Circuit Court of Appeals, Seventti Circuit. April 9, 1901.) 

Nos. 745. 748, 749. 

1. Bankkdftct— Appeals— Time for Taking. 

ïlie provision of Banlcr. Act 1898, § 25, subd. "a," limiting the time for 
talîing appeals in the cases therein specified to 10 days, bas no applica- 
tion to appeals in Independent proceedings instituted for the recovery of 
assets of the estate or to set aside alleged préférences, which are gov- 
emed by the gênerai provisions regulating appeals to the circuit courts 
of appeals.i 

2. SaME— JURISDICTION OF DISTRICT COURT— SuiT TO ReCOVER PREFERENCES. 

A district court has jurisdiction of a suit in behalf of a banlirupt's es- 
tate to recover préférences by the consent of the défendants, and after 
a hearing on the merits without objection they cannot raise the objection 
on appeal for the first time. 
8. Bamb—Rbcbiveb— Power to Maintain Suit. 

The receiver authorize'd to be appointéd by a court of banlcruptcy by 
Bankr. Act 1898, § 2, cl. 3, "in case the eoMt shall find it absolutely nec- 
essary for the préservation of estâtes, to take charge of the property of 
the banlsrupts after the filing of the pétition and until it is dismissed or 
the trustée is qualitied," is limited in his powers to the évident purpose 
for -which the statute authorlzes his appointment, which is to take charge 
of the visible property of the bankrupt and préserve it as custodian until 
the appointment of a trustée. He cannot exercise the powers of a trus- 
tée for the creditors, and has no authority to maintain a suit to set aside 
a preferential payment made by the bankrupt to a créditer, which is 
conferred only by the act Itself, In section 70, subd. "e," and specifically 
Tipon the trustée. 

Appeals from the District Court of the United States for the Dis- 
trict of Indiana. 
See 95 Ped. 267. 

On February 2, 1899, an Involuntary pétition was flled In the court below, 
sitting in bankruptcy, by three oreditors of Marion Polsom, to procure his 
adjudication as a bankrupt. Thèse creditors represented about $1,650 of a 
total indebtedness exceeding $28,000. On February 28th of that year Folsom 
was adjudged a bankrupt, and March 30th was appointéd as the day for thp 
flrst meeting of creditors and the sélection of a trustée. On March 7th the 
petitioning creditors presented to the court their pétition for the appointment 
of a receiver, based upon three grounds: (1) That the banlîrupt's atïairs and 
accounts were in disorder, and he was nnable to give an accurate list of hia 
creditors; that it was necessary, for an orderly administration of the affalrs 
of the estate with proper notice to creditors, that some person immediately 
take the'books and accounts and prépare a correct statement thereof, with a 
list of creditors, without delay. (2) That the bankrupt left certain real estate 
requiring immédiate care and attention. (3) That the bankrupt, wlthin four 
months of the flling of the pétition and of the adjudication, sold his entire 
stock of goods for about the sum of $10,000, and used the proceeds In pay- 
ment of pre-existing debts under circumstances which made the same préf- 
érences under the bankrupt act; that ail of such sums still belong to and 
should be a part of the estate, and should be recovered back by a trustée or 
receiver; that to préserve the évidence of the transactions of the transfers, 
and to make immédiate préparation for the recovery of the estate and the 
taking of ail necessary steps looking thereto, and for the préservation of the 

lAppeal and review in bankruptcy, see note to In re Eggert, 43 0. G. A. 9. 
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estate, some person shouM be Immedlately appointed and authorized to take 
sueli steps. Tliereupon, on that day, the court, "bellevlng it to be for the 
best interests of the trust that a recelver be appointed to take charge of the 
property and affairs of said bankrupt untlï a trustée shall bave been elected 
and qualiiled, and until the further order of thls court in this behalf," ap- 
pointed William M. Blakey receiver, to hâve charge and eontrol of the prop- 
erty, rights, choses in action, and assets of every kind belonging to the bank- 
rupt or his estate, and empowered the receiver to prosecute ail necessary 
suits, to collect ail sums of money or property belonging to the bankrupt or 
his estate, to set aside any préférences to creditors, and to intervene in any 
action in which the property of the bankrupt may be involved. The order 
further directed that ail persous indebted to or having property of the bank- 
rupt pay and deliver the same forthwith to the receiver, and enjoined ail per- 
sons from in any manner interfering with the property or estate of the bank- 
rupt. The order further authorized the receiver to employ cuunsel as be may 
deem necessary, whose compensation should be subjeet to the order of the 
court. On the 29th of March the receiver flled in the district court his bill 
in equity against tlie Boonville National Bank, the People's Bank of Boon- 
ville, Herbert E. Hoggatt, Thomas White, William Leslie, John G. Shyroek, 
William M. Strain, Charles M. Hammond, Truman P. ïillman, Marion Fol- 
som, the bankrupt, and Laura Folsom his wife, and Frank H. Hatfleld, char- 
ging that on January 23, 1899, the bankrupt sold his stock of goods to one 
McClary and one Perigo for $9,740.08, and received from the purchasers that 
sum; that Folsom had delivered certain choses in action upon sale or for col- 
lection to Hammond and ïillman, -who thereupon joined Folsom in a note 
for $2,000, which was discounted and the proceeds received by Folsom, with 
the purpose to use the amount in pàyment of debts; that If this transaction 
be valid, and Hammond and Tillman are entitled to hold the securities as- 
signed, there will be a sm'plus for which they should account. But it is 
charged that Hammond and Tillman, at the time they took the security, had 
reasonable cause to believe that Folsom was obtaining the money with intent 
to cheat, hlnder, and delay his creditors and to use it to prefer creditors, and 
that therefore the choses in action belonged to the estate; that Folsom owed 
the Boonville National Bank over $0,400, represented hy notes secured by in- 
dorsements which were not then due; that he owed the People's Bank $1,038, 
not then due; that he owed Hoggatt over $4,000, White over $4,000, Leslie 
$500, Shyroek $1,000, Strain $400, and Laura Folsom $5,000; that he then paid 
substantially ail of thèse debts, except that of Laura Folsom, with intent to 
give a préférence to such creditors, each of whom at the time had reasonable 
cause to believe that Folsom was insolvent and that a préférence was thereby 
designed; that certain real estate conveyed by Hatfield to Laura Folsom by 
deed recorded in January, 1899, but purporting to be exeeuted in February, 
1897, was in fact purcbased and paid for by Marion Folsom, and a deed 
Iherefor delivered to him, but it was not recorded, and was thereafter de- 
stroyed, and the recorded deed to Laura lî'olsom substituted; ail with a view 
to hinder, delay, and defraud the creditors of Marion Folsom. The two 
banks separately demurred to the bill upon the gi-ound of multifariousness. 
The demuïTcrs being overruled, they answered to the merlts, and the cause, 
after référence to and report by the master, proceeded to hearing and decree. 
On June 2, 1900, the court adjudged that the complainant recover of the 
Boonville National Bank $6,413.25, of the People's Bank $1,038, and that aa 
to Hoggatt, White, Leslie, Shyroek, Strain, Hammond, Tillman, Laura Fol- 
som, and Hatfield the bill be dismissed. Each of the two banks assigned for 
ea-or that the court erred in conflrming the report of the master that tho 
complainant is entitled to recover the amount paid to the bank by the bank- 
rupt, and that mider the évidence and facts the bill should hâve been dis- 
missed for want of equity. The banks severally âppealed, but more than 10 
days after the entry of the decree. The receiver assigned error, with respect 
to the decree against each of the banlîs, that the court improperly refused to 
allow interest upon the sum adjudged, and also assigned error for dismissal 
of the bill as to I^aura Folsom, Hoggatt, Leslie, and Shyroek, and âppealed 
from the decree. In each of the appeals by the banks a motion is made to 
dismiss upon the ground that the appeal was not timeiy. 
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Azro Djer, for banks. 

John É. Iglehart, for receiver. 

Before WOODS, JENKXNS, and GR0S9CDP, Circuit Judgea. 

JENKTNS, Circuit Judge, after the foregoing statement of the 
case, delivered the opinion of the court. 

The motions to dismiss are without merit and must be overruled. 
They proceed upon the theory that from ail decrees or orders affect- 
ing the bankrupt's estate an appeal must be taken within ten days, 
vmder section 25 of the bankrupt act. Tliis is an erroneous view. 
That section, limiting the time for appeal to ten days, has applica- 
tion only to decrees or orders in the bankruptcy proceedings, and 
to the three particular cases mentioned in the section. In the case 
at bar the claims were by the estate against strangers to the estate, 
asserted in independent proceedings. The section has no référence 
to independent suits to assert title to money or property as assets 
of the bankrupt against strangers to the proceedings. Such inde- 
pendent suits with respect to appeals corne under the provision of 
the act creating circuit courts of appeals with respect to the period 
of limitation for an appeal. Steele v. Buel (C. G. A.) 104 Ped. 968. 
The appeals hère were therefore timely. 

The objection that the district court had not jurisdiction to en- 
vertain the bill cannot be upheld. It was ruled in Bardes v. Bank, 
178 U. S. 524, 20 Sup. Ct. 1000, 44 L. Ed. 1175, that the district 
court can by consent of the défendant, but not otherwise, entertain 
jurisdiction over suits brought by trustées in bankruptcy to set 
aside fraudulent transfers by the bankrupt to third parties before 
bankruptcy. The jurisdiction of the district court to entertain this 
bill was not objected to by the défendants in any form or at any stage 
of the proceeding in the court below. It is hère urged for the first 
time. We can conceive of no more solemn and deliberate manner 
in which the consent of a défendant to the exercise of jurisdiction 
by the district court can be manifested. 

The case involves the important question, patent upon the face of 
the bill, whether a receiver in bankruptcy, appointed before the sé- 
lection of a trustée, can maintain suit to recover the amount of a 
preferential payment made by the debtor prior to the bankruptcy. 
It is insisted on behalf of the receiver that this question is not be- 
fore us, because, as claimed, it is not raised upon the record. The 
question goes to the right of the complainant in the bai to recover, 
and his right and title to the thing or sum of money demanded. 
We find it assigned for error that the court allowed the recovery 
and refused to dismiss the bill for want of equity. While pos- 
sibly this assignment is not as spécifie as it should be, we never- 
theless think it broad enough and spécifie enough to présent the 
question of the right of the complainant to recover. The question 
does not go to the jurisdiction of the district court to entertain 
the bill, but, assuming and couceding jurisdiction, to the right of 
the complainant to recover spécifie moneys of the défendants. If, 
however, the assignment of error could be justly held to be too 
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vague to entitle the two baaks to demand as matter of right that 
we sliould entertain the question, we are not thereby precluded 
from its considération. Eule 11 of this court, which provides that 
errors not assigned according to the rule will be disregarded, re- 
serves to the court the right at its option to notice a plain error 
not assigned. The rule is one of order and of convenience in aid 
of the court, and was not designed to prevent the correction of an 
obvions error in any case when, in the judgment of the court, the 
Importance of the question demands its considération. The néces- 
sité for proper and orderly proceedings in bankruptcy matters, and 
the restriction of power to the purposes and within the limits of 
the bankrupt act, require at our hands the considération of the 
question, even if the supposed error were not well assigned. 

The authority for the appointment of a receiver in banliruptcy 
proceedings cornes from the act and is limited by the act. The 
order of the court appointing him cannot be broader than the stat- 
ute. The receiver is a statutory receiver, and not a gênerai receiver. 
The latter is appointed by a court of chancery by virtue of its in- 
hérent power, independent of any statute. His authority is de- 
rived from, and his duty prescribed by, the order of appointment, 
and he is called a common-law receiver. Herring v. Eailroad Co., 
105 N. Y. 340, 12 N. E. 763. A statutory receiver is one appointed 
in pursuance of spécial statutory provisions. He dérives his power 
from the statute, and to it must look for the duty imposed upon 
him. He possesses such power only as the statute confers, or such 
as may be fairly inferred from the gênerai scope of the law of his 
appointment. We are therefore referred to the bankrupt act (30 
Stat. c. 541) to ascertain the power of the bankruptcy court to ap- 
point a receiver, and the estent of the power which the act confers 
upon him. By section 2, cl. 3, the courts of bankruptcy are in- 
vested with authority to "appoint receivers or the marshals upon 
application of parties in interest, in case the court shall flnd it 
absolutely necessary for the préservation of estâtes, to take charge 
of the property of the bankrupts after the âling of the pétition 
and until it is dismissed or the trustée is qualifled," and to (sec- 
tion 2, cl. 5) authorize the business of the bankrupts to be con- 
ducted for limited periods by receivers and marshals or trustées, 
if necessary, in the best interests of the estâtes. Thèse are the sole 
provisions of the act which authorize a receiver and define his 
duties. There is, however, another provision which may properly 
be considered in this connection. In section 69 it is provided that 
before adjudication upon an involuntary pétition, when it shall ap- 
pear to the judge that the property of the alleged bankrupt is being 
neglected, so that it will deteriorate in value, a warrant may be 
issued to the marshal to seize and hold the property subject to fur- 
ther order, upon the petitioning creditors giving bond to indemnify 
the àlleged bankrupt for the damages he shall sustain if such seizure 
shall be proved to hâve been wrongfully obtained, and the property, 
when seized, shall be released uxxjn bond flled by the alleged bank- 
rupt conditioned to turn over the property or its value in money 
to the trustée in the event of adjudication of bankruptcy. 
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What, then, is the intent of the law with. respect to the rigMs 
and powers of the receiver? The statute requires (section 55) that 
the court shall cause the first meeting of creditors to be held not 
more than 30 days after the adjudication, and if, through mischance, 
the meeting should not be held within that time, the court shall 
flx the date as soon as may be thereafter when it shall be held. 
Section 44 provides that creditors at their first meeting after ad- 
judication shall appoint a trustée, and, failing therein, the court 
shall do so. He is by section 70a vested by opération of law with 
the title as of the date of adjudication, except exemptions, to the 
property of the bankrupt, with power of sale and disposition. Sub- 
division "e" authorizes the trustée to avoid any transfer by the 
bankrupt of his property which any créditer mlght hâve avoided, 
and to recover the property so transferred or its value. Section 60a 
defines a préférence, and section 60b provides that a préférence 
within four months of the filing of the pétition to one having rea- 
sonable cause to believe that it was intended thereby to give a 
préférence shall be voidable by the . trustée, and he may recover 
the property so transferred or its value. We eau now discover, as 
we think, the gênerai purpose of this law. It was that the property 
of the bankrupt should be vested in a trustée, to be selected by 
creditors; that such offlcer should hâve the gênerai control and 
management of the estate, and the right to recover for the beneflt 
of creditors ail property transferred in fraud of the act. It con- 
templated that between the filing of the pétition and the adjudica- 
tion of bankruptcy an emergency might arise with respect to the 
care of the bankrupt's property; and, in involuntary cases, for 
the protection of the property in the interval between the filing of 
the pétition and the adjudication, the bankruptcy court was author- 
ized to direct the marshal to seize and hold the property pending 
adjudication. So, also, in voluntary or involuntary cases, when it 
was found absolutely necessary for the préservation of an estate, 
the court should appoint a receiver or the marshal to take charge 
of the property of the bankrupt until the pétition is dismissed or 
the trustée is qualifled. It plainly was not contemplated that the 
receiver or the marshal so designated should supersede the trustée 
or exercise the gênerai powers conferred upon a trustée. There 
is no such power speciflcally conferred or any provision in the act 
from which such power can reasonably be implied. Such tempo- 
rary receiver, whether he be the marshal or another, is not a trus- 
tée for the creditors, but is a caretaker and custodian of the visible 
property pending adjudication and until a sélection of a trustée. 
If in any sensé a trustée, he is trustée for the bankrupt, in whom 
is the title to the property until it passes by opération of law as 
of the date of adjudication to the trustée selected by the creditors. 
The duty required and the power conferred clearly are that the re- 
ceiver or the marshal should take possession of property that would 
otherwise go to waste, and hold it and préserve it, so that it might 
come to the trustée, when selected, without needless injury. There 
might also be an occasion when the business of the bankrupt ought 
not, in the interest of the creditors, to be temporarily suspended, 
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as for example in tlie case of a hôtel or other business, where the 
value of tlie good will required that it sliould be kept a going con- 
cern until tlie trustée should be appointed, and for a limited time 
after the trustée was appointed, that he might dispose of it proflt- 
ably for the creditors. 

We fail to flnd any provision in this law which sanctions the 
bringing of a suit by a receiver to recover a preferential payment 
to a creditor. Such a right does not come within the purpose for 
which a receiver is authorized, and is neither expressly nor im- 
pliedly sanctioned. A preferential payment to a creditor could not 
be recovered back by the bankrupt. It could not be gainsaid by 
a creditor, unless through the trustée and under the bankrupt act. 
The transaction is not void even under the act. It is voidable 
merely, and voidable only by the trustée. ïhe payment is not in- 
herently wrong, being in discharge of an honest debt. The trustée, 
as représentative of and in the interest of ail the creditors, and 
not of the petitioning creditors alone, is to détermine in the first 
instance whether the payment was made with a view to give a 
préférence, and whether the creditor receiving payment had reason- 
able cause to believe that it was so and if proof is forthcoming. 
He is to ascertain the facts and to détermine the probability of suc- 
cessful litigation, and whether the creditor sougbt to be pursued 
is responsible, so that the estate should not be mulcted in unneces- 
sary litigation and costs. The receiver or marshal is, in the con- 
templation of the act, merely the temporary custodian selected to 
take possession of visible property liable to waste, and to conserve 
it until the trustée shall be selected by the creditors within the 
30 days limited, or appointed by the court; but he is vested with 
no right to avoid a transaction which by the act is specifically given 
to the trustée, and- which, but for the act, would not exist. It is 
not within the spirit or letter of the law that the necessity of a 
trustée should be superseded. It is required that at the earliest 
opportunity — at the flrst meeting of creditors — he should be se- 
lected. If the creditors therein fail, the duty upon the court is im- 
perative — not permissive — to appoint one. The receiver or mar- 
shal takes possession of the visible property of the bankrupt for 
delivery to the trustée, — not to pursue the debtors of the estate, 
not to enforce rights of action vested in the trustée alone, not to 
involve the estate in possibly unnecessary litigation. 

We think we should do violence to both the letter and the spirit 
of the act to enlarge the functions of a mère temporary custodian, 
and to construe the law as vesting him with functions, powers, 
and duties which are clearly not contemplated by the act. It fol- 
lows, therefore, that the receiver had no right to déclare void the 
payments in question and no right to recover the sums demanded. 
That can only be done by the trustée; for in no other oflacer is the 
right vested. We do not say that the receiver may not, by suit 
or otherwise, assert or défend his possession of the visible property 
which the law has placed in his custody. That question is not be- 
fore us. But he cannot usurp the functions of a trustée and avoid 
payments to creditors when no right so to do is conferred by the law. 
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Upon the appeals of the banks, in cases Nos. 745 and 749, tKe 
decree is reversed, and the cause is remanded, with directions to 
dismiss the bill. In the case of the appeal by the receiver, in No. 
748, the decree dismissing the bill is aifirmed. 



MOCa V. MARKET ST. NAT. BANK. 

In re GERSON. 

(Circuit Court of Appeals, Third Circuit April 22, 1901.) 

No. 12. 

Bankbuptct — Claims Provablb — Liabilitt as Indorser of Commekciai, 
Papeb. 

The liability of a bankrupt indorser of commercial paper, wlileh did not 
become absolute till after the filing of the pétition, îs a debt, within 
Banlsr. Act 1898, §* 63, subd. 4, -whieh enumerates debts on contracts, ex- 
press or implied, among those provable in bankruptcy; and it may be 
proved against his estate after such liability bas become flxed, and within 
the time limited for proving claims. 

Appeal from the District Court of the United States for the East- 
ern District of Pennsylyania. 

Jos. L. Greenwald, for appellant. 
Julius Levi, for appellee. 

Before ACHESON, DALLAS, and GEAY, Circuit Judges. 

ACHESON, Circuit Judge. The question presented by this appeal 
is whether the liability of a bankrupt indorser of commercial paper, 
"whose liability did not become absolute until after the filing of the 
pétition in bankruptcy, may be proved against his estate after such 
liability has become fixed, and within the time limited for proving 
claims. By the flrst section of the bankrupt law, — the act of July 1, 
1898, — it is declared that the word "debt," as used in the act, shall 
include "any debt, demand, or claim provable in bankruptcy." Sec- 
tion 63 déclares what debts of the bankrupt may be proved and al- 
lowed against his estate, and ranges the provable debts in five sub- 
divisions, numbered from 1 to 5, inchi.sive. For présent purposes we 
need quote only two of those subdivisions, namely: 

"(1) A fixed liability, as evidenced by a Judgment or an instrument in wrlt- 
ing, absolutely owing at the time of the filing of the pétition against him. 
•whether then payable or not, with any Interest thereon which wouid bave 
been recoverable at that date or with a rebate of interest upon such as were 
not then payable and did not bear interest;" "(4) founded upon an open ac- 
count, or upon a contract express or implied." 

Clearly the liability of an indorser is within the very words of this 
fourth subdivision. As was said by the suprême court in Martin v. 
Cole, 104 U. S. 30, 37, 26 L. Ed. 647, the contract created by the in- 
dorsement of commercial paper is an "express contract," and "its 
terms are certain, fixed, and deflnite." The indorser's engagement is 
to pay a sum certain at a flxed date, to wit, the amount of the bill or 
note at its maturity, if it is not paid upon due presentment by the 

107 F.— 57 
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party primarily liable, upon due notice of its dishonor being given to 
the indorser. If it can be affirmed that such. an unmatured liability 
is not a "debt," in a teclmical sensé, certainly it is a "demand" or 
"claim," and cornes, it seems to us, within the scope of the fourth sub- 
division of section 63 of the act. The primary purpose of the bank- 
rupt act was to relieve insolvent debtors from their pecuniary liabili- 
ties, and to secure ratable distribution of their estâtes among their 
creditors. It is not, then, to be lightly believed that congress intend- 
ed to exclude from the opération and beneflts of the act unmatured 
indorsements of commercial paper, which in every commercial com- 
munity so often constitute a large proportion of the indebtedness of 
failing debtors. Of course, if not provable, such liabilities are not 
discharged. Now, a construction leading to results so foreign to the 
gênerai purpose of the law is not to be adopted unless plainly required 
by the language of the act. We cannot see that such an interpréta- 
tion is demanded by anything contained in the act. The iirst and 
fourth subdivisions of section 63 are distinct provisions, and are, we 
think, indépendant of each other. We are unable to agrée to the 
proposition that subdivision 1 qualifies, and is to be carried down and 
read into, subdivision 4. On the face of the act they are distinct. 
Moreover, reasonable effect can be given to both by treating them as 
separate and independent clauses. There are well-known instruments 
— for example, surety bonds — under which the liability is contingent 
on future defaults, and v?here the amount of liability is wholly uïicer- 
tain, depending on the nature of the default, To instruments of this 
character, where the liability is remote and is uncertain in amount 
and otherwise, subdivision 1 is fairly ref érable; but we think, with 
the court below, that the contract created by the indorsement of com- 
mercial paper is not govemed by that subdivision, but falls within 
subdivision 4, which embraces debts, claims, or demanda founded up- 
on contracts, express or implied. Accordingly the order of the dis- 
trict court allowing the claim of the Market Street National Bank 
against the estate of the bankrupt, Joël J. Gerson, is alHrmed. 



SINSHEIMER et al. v. SIMONSON et al. 

Ex parte COMINGOE. 

(Circuit Court of Appeals, Sixth Circuit April 2, 1901.) 

No. 943. 

1. Bankeuptcy — JuKrsDicTiON OF Bankrtjptct Court — Bfpect of Makino 
AssiQNBE Party TO Isvoi.untary Pétition. 

Banlir. Act 1898 contains no spécifie provision autliorizlng any tliird 
person to be joined as a party to a pétition in involuntary banliruptcy, 
and, conceding ttiat a gênerai assignée of tlie aileged banljrupt is a proper 
party, it can only be for the purpose of enabling lalm to contest tlie ad- 
judication, the resuit of which might be to préjudice bis rights as as- 
signée. He cannot, by being so joined, be tbus brought into tbe case for 
the purposes of ail future inquiries and déterminations made during the 
administration of the estate. 
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2. Same— Sdmmart Prockedings agaost Assignée. 

A court of bankruptcy has nojurisdiction to brlng before ît, by an or- 
der to show cause, a gênerai assignée of a bankrupt, who has beeu ousted 
from his trust by the bankruptcy proceedings and by a summary order, 
and, under penalty of being adjudged guilty of eontempt if he refuses, 
require bim to pay orer to the trustée money of the banlirupt's estate 
which he disbursed as such assignée prior to the bankruptcy proceedings, 
or which he retained for bis compensation, subject to approval of the 
State court. Such a proceeding is not due process of law, and the faet 
that the assignée appears and contests the rule before the référée is not 
a waiver of his right to objeet to the jurisdiction. 

8. Same— JuKisDicTioK by Consent— Waiver. 

The provision of Bankr. Act 1898, § 23b, conferring jurisdiction of pro- 
ceedings by a trustée "by consent of the proposed défendant," refers to 
consent to the tribimal in wbich the controversy is to be carried on, and 
not to the mode of procédure; and, where that is unlawful, the appear- 
ance of the défendant proceeded against, and his contesting the pro- 
ceedings, do not confer jurisdiction. 

i. Same- Order to Show Cause— Sufpiciency op Showing in Ebsponse. 

A référée in bankruptcy brought before bim an assignée of a bankrupt, 
who was proceeding to administer his estate wben ousted by the bank- 
ruptcy proceedings, by an order requiring him to show cause why he 
should not be ordered to pay over to the trustée certain sums which were 
shown by his report to hâve been pald out of the estate for counsel fées 
and retained by him as commissions. The assignée flled a sworn re- 
sponse showing that he had used the money retained for commissions, 
and had also paid out the counsel fées prier to the bankruptcy proceed- 
ings for services rendered the estate; ttiat he had no means or property, 
and had been unable to borrow the money, and it was impossible for him 
to pay it. The référée held the response Insufflcient, and his ruling was 
afflrmed by the court, which ordered the money paid by a certain date. 
Eeld that, conceding the eourt's jurisdiction, such action was error, and 
that the showing that it was impossible for the respondent to pay the 
money constituted a good answer to the order to show cause. A court 
cannot by eontempt proceedings undertake to compel the performance of 
something which the respondent Is wholly unable to perform, even 
though he became so through his own fault, where it arose through a 
mère misconception of his légal rights. 

Pétition for Revision of Proceedings of the District Court of tlie 
United States for the District of Kentucliy, in Bankruptcy. 

This pétition for review relates to a case In bankruptcy which has been 
twlce before this court upon appeals which concerned the adjudication of 
Simonson, Whiteson & Co. as bankrupts. 37 O. G. A. 337, 95 Fed. 948, and 40 
C. C. A. 474, 100 Fed. 426. The adjudication was made on the 20th day of 
September, 1899. The ground thereof was that Simonson, Wbiteson & Oo. 
had within four months preceding the filing of the pétition made a gênerai 
assignment under the statutes of Kentucky for the beneflt of creditors to 
Comingor, the présent petitioner for review. Comingor, who was made a 
party to the pétition for the adjudication, tendered an answer, which appears 
never to hâve been flled. The reason for not permitting it to be filed dues not 
very clearly appear. Upon the order adjudging the company bankrupt being 
made, tiie matter was referred to a référée. The Louisville Trust Company 
was appointed reeeiver, and was directed by the court to apply to the Jefflerson 
circuit court (a state court of Kentucky, which had charge of the proceeds of 
the assigned property already converted into money under the direction of 
that court) for an order to pay over to the reeeiver the funds so in its hands. 
On a day prior to the making of this order, the bankruptcy court made 
another order on the bankrupts and on Comingor, "and ail persons to whom 
notice may corne," enjoinlng them "from taking any steps, instituting or 
baving any proceedings afCecting the estate and assets of Simonson, White- 
son & Co. in any state court, and especlally in action No. 19,944, pending In 
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Jefferson circuit court"; the case mentioned being the one In which the as- 
slgnment was belng admlnistered. The trust Company was allowed by the 
State court to become a party to the action, and leave was granted to file its 
pétition for the purpose aforesald. Thls pétition reclted the proceedings in 
the bankruptcy court up to that tlme, including the injunction restraining the 
bankrupt, Comingor, and others, and made claim to the fund. The attorney 
for the trust company served notice of the intended présentation of the péti- 
tion upon the bankrupt and upon Comingor. The latter, conceiving hiraself 
bound by the Injunction, Interposed no objection. On the SOth day of June, 
1900, the pétition was granted, and the funds turned over. Meantime, on 
May 28, 1900, the court made the following order: 

"In the Matter of Sinsheimer, Levenson & Co., etc., v. Simonson, Wliiteson & 

Co., D. G. Simonson, I. Whlteson, and Léo Stern, Bankrupts. 
"At Louisville, in Said District, on the 2Sth Day of May, A. D. 1900, before 
John B. Baskin, Référée in Bankruptcy. 
"No notice having been given, and no adverse interest appearing, It Is here- 
by ordered that L. Comingor file with John B. Baskin, one of the référées of 
thls court in bankruptcy, at his office, rooms 1001-5. Columbia Building. Louis- 
ville, Kentucky, on or before June 16, 1900, at 9:30 o'clock a. m., a detailed 
and itemized statement showing ail the receipts and disbursements made by 
him of money and other assets belonging to the estâtes of Simonson, White- 
Bon & Co., D. G. Simonson, I. Whiteson, and Léo Stern, together witli ail 
vouchers that he may bave for any disbursements. It is further ordered that 
said h. Comingor be and appear before the référée aforesaid in person on 
June 16, 1900, at 9:30 o'clock a. m., for the purpose of making settlement of 
his accounts as assignée of the parties aforesaid." 

Not long thereafter Comingor presented the statement of account thus 
ordered. It sliowed liis receipts to be $92,865.77, and his disbursements $86,- 
099.24, showing a balance of $6,766.53 remaining in his hands. Among the 
disbursements were $3,000 paid to one attorney, $200 to another. and $3,300 
to himself. On June 20', 1900, the référée made an order which includes the 
beginning of the proceedings now more particularly under review. So much 
of it as relates to the parti cular subject reads as follows: 

"In the District Court of the United States for the District of Kentucky. In 

Bankruptcy. 

"In the Matter of Sinsheimer, Levenson & Co., etc., v. Simonson, Whiteson & 

Ce, D. G. Simonson, I. Whiteson, and Léo Stern, Bankrupts. 

• **« •*•* * 

"Said receiver is further authorized and directed to take charge of and hold 
until further orders of court ail the assets, of whatsoever kind, and estâtes, 
of Simonson, Whiteson & Co., D. G. Simonson, I. Whiteson, and Léo Stern, and 
also to receive from D. Sachs the sum of $3,000, and from L. Comingor $3,- 
S98.90, and also from said Comingor the further sum of $6,766.53. and also 
from Zack Phelps the sum of $200. It is further ordered that said D. Sachs, 
L. Comingor, and Zack Phelps be and appear before John B. Baskin, one of 
the référées of said court in bankruptcy, nt his office in the Columbia Build- 
ing, Louisville, Kentucky, on June 23, 1900, at 9:30 o'clock a. m., to show 
cause, if any they can, why they shall not be required to pay over to said 
receiver the sums aforesaid." 

June 23, 1900, Comingor made the following response; 

"Sinsheimer, Levenson et al. v. Simonson, Whiteson et aL 
"Before Hon. John B. Baskin, lîeferee. 

"L. Comingor, for response herein to the order to pay $3,898.90, says that, 
as shown in his report herein, he retained the same on account of his com- 
missions as assignée before any bankruptcy proceedings, relying upon the 
fact that he would be entltled to more than that sum on final settlement; that 
for the services rendered the estate herein he believes thls honorable court 
will, on a full hearing, allow him at least said amount; that he is a man of 
no means; bas used of said money from tlme to time, relying upon Its being 
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his, until he has none of It left. He says that he Is nnable to pay said money 
Into court, havlng neither money nor property of any kind. He says that he 
has recently made efforts to borrow or raise money, and flnds It impossible to 
do so. He asks the court for such relief in the promises as the court deems 
proper. !.. Comingor. 

"Subscrlbed and sworn to before me by L. Comingor June 28, 1900. My 
commission expires January 6, 1904. Morris A. Sachs, 

"N. P. Jeff. Oo., Ky." 

Upon the filing of this response the référée made the following détermina- 
tion: 

"In the Matter of Sinsheimer, Levenson & Co., etc., v. Simonson, "Whiteson & 

Co., D. Q. Simonson, I. Whiteson, and Léo Stem, Bankrupts. 
"At Louisville, in Said District, on the 23d day of June, A. D. 1900, 'before 
John B. Baskin, Référée in Bankrnptcy. 
"No notice having been given, and no adverse interest appearing, cornes Xi. 
Comingor, by M. A. Sachs and Alex. P. Humphrey, his coun.sel, and files here- 
in a response to the rule to show cause why he should not be compelled to 
pay $3,398.90 to the Ijouisville Trust Company, reeeiver in bankrnptcy in this 
cause; and, after hearing said counsel, it is now ordered and adjndged that 
said response be, and the same is, hcreby held Insufflcient, and the rule 
to show cause why he should not pay said sum as aforesaid is hereby made 
absolute. It is further ordered that said L. Comingor shall pay to the Louis- 
ville Trust Company, reeeiver in bankrnptcy, by 9:30 o'clock a. m. on Satur- 
day, June 30th, the said sum of $3,308.90. John B. Baskin, 

"Référée in Bankrnptcy." 

For some reason not appearing in the record, the order to show cause made 
on the attorneys was not pursued, but on the 28th of June, 1900, another 
order was made on Comingor to show cause why he should not be required 
to pay to the reeeiver the sums of money shown by his account rendered to 
hâve been paid to Sachs and Phelps,— $3,200 in ail. This order, after being 
entitled as before, was in the following terms: 

"At Louisville, in Said District, on the 28th Day of June, A. D. 1900, before 
John B. Baskin, Référée in Bankruptcy. 
"No notice having been given, and no adverse interest appearing, it is or- 
dered that L. Comingor be and appear before John B. Baskin, one of the 
référées in bankruptcy of the above court, at 9:30 o'clock a. m. on June 30, 
190O, to show cause, if any he can, why he shall not be required to pay to the 
reeeiver in bankruptcy herein the sum of $3,000, recited in his report as hav- 
ing been paid to M. A., D. A. & J. G. Sachs, and also the further sum of $200, 
recited in said report as having been paid to Zack Phelps. 

"John B. Baskin, 

"Référée in Bankruptcy." 

TJnder the same title, Comingor, on June 30, 1900, made the following re- 
sponse: 

"L. Comingor, for response to the order herein to show cause why he shall 
not pay the peceiver in bankruptcy herein the sum of $3,000, shown in his re- 
port as having been paid Messrs. M. A., D. A. & J. G. Sachs, and $200 to Zack 
Phelps, Bsq., says that said sums were paid them, respectively, for services 
rendered him as his counsel whilst acting as assignée before any proceedings 
herein, as already appears in his report herein. He says further tliat he has 
no money or property or means of any kind with which to pay said money or 
any part thereof, and refers to his former response herein as part hereof. He 
respectfully submits to the court that he ought not to be compelled to pay 
said money herein. This respondent says, further, that long before the péti- 
tion in this proceeding was filed, and before he had any knowledge, informa- 
tion, or intimation that it was intended to be filed, and relying upon it that he 
would be permitted to wlnd up his trust under the deed of assignment for the 
bankrupts shown in the record in this action of proceeding, he filed his péti- 
tion and brought his action in the state court, as appears in this record, which 
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Is still pendlng, an'd he is still subject to the jurisdiction and orders of said 
State court requirlng him to settle his accounts there, and to tie responsiWe 
there for ail àls acts and doings under said deed of assignment. He submita 
to this honorable court that this response be held suffldent, and that tbe 
'show-cause' order herein should be annulled or suspended until he is re- 
Jieved from his présent embarrassing position. L. Comingor." 

The foregoing response was sworn to. It was also adjudged Insuffieient by 
the référée. The rule was made absolute, and Comingor was ordered to pay 
to receiver the $3,000, which he alleged he had paid the Sachs as attorneys. 
Thereupon Oomingor prayed for a review by the judge of both the orders ad- 
judging his responses insufflcient, and ordering him to pay to the receiver the 
said sums of $3,398.90 and $3,000 respectively. In his report to the judge 
the référée stated his findings to be that Comingor was eutitled to no com- 
pensation whatever, and that his rétention of the sum of .f3.398.90 was un- 
warranted, and, further, that he had no légal right to pay attorney's fées, 
when no allowance had been made by the state court therefor, and in con- 
templation of law the assignée must be deemed to hâve the funds in his pos- 
session. The référée concluded his report by saying, "Thèse proceedings are 
now certifled to the judge to deal -with said Comingor for disobeying said 
rules to pay the two sums aforesaid." Pending the action of the court on 
this report, the judge referred the case bacli to the référée, to talie testimony 
and report what services, and the value thereof, Comingor had rendered to 
the estate before the pétition in banltruptcy was flled; what services, and 
their value, he had rendered since the filing of the pétition; what services, 
their necessity and value, the attorneys had rendered to the assignée, — to- 
gether with any modification he might choose to make of his former report 
and recommendation. TJpon this référence the receiver (who at some date 
not shown by the record had been converted into a trustée) and Comingor ap- 
peared. Proofs were offered by the parties, and a stipulation eutered into 
that a certain déposition which had been theretofore taken should be read, 
and that the printed records of the former appeals to this court should be 
considered on the référence. On December 11, 1900, the référée reported 
the évidence which he had taken, and his conclusions thereon that neither 
Oomingor nor his attorneys had rendered services of value to the estate, but 
that their dealings with it had been injurions to the credltors, and that noth- 
Ing should be allowed therefor. He stated, however, that the sum paid to the 
attorneys was "usual and reasonable, according to the scale of compensation 
allowed for such services by the state court In Louisville." In conclusion 
the référée stated that he made no modification of his former report. While 
this référence was pending, and on November 10, 1900, Comingor tendered 
an amended response, which he offered to flle; the substance thereof being 
as follows: 

"Léonard Comingor amends his response herein to the orders to pay 53,- 
398.90 and $3,000, and for amendment says that, as shown by the pleadings, 
record, and évidence in this case taken, and the entire proceedings had 
herein, neither this court nor the référée in bankruptcy herein has any juris- 
dictlon, either of this respondent or the matter involved, to make any such 
orders or require respondent to answer thereto, because he says the records 
herein show that ail transactions with référence to said two (2) sums of 
money took place before the pétition In bankruptcy was filed herein, and that 
neither this court nor the référée in bankruptcy can proceed against this re- 
spondent as herein attempted by order or rule to pay or by summary process." 

And he prayed "that said rule be discharged and said orders to pay be set 
aside." This response the référée declined to entertain, and it was again 
tendered on the filing of the referee's report. The judge, in conflrming the 
report of the référée, held in respect to the amended response that though, in 
fairness, the claim of lack of jurisdiction might be referred to November 10, 
1900, the date when it was tendered to the référée, it should not be enter- 
tained by the court, for the reason that by long acquiescence In that mode of 
procédure the respondent should be regarded as having consented thereto. 
Thereupon the judge directed the entry of the following order: 
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"In the Matter of Sinshelmer, Levenson & Oo., etc., v. Simonson, Whiteson & 
Co., D. G. Simonson, I. Whiteson, and Léo Stern. In Bankruptcy. 
"This cause coming on to be heard on the pétition of Léonard Comingor 
for review of the order of court entered herein by John B. Baskin, one of 
the référées of this court, requiring Léonard Comingor to pay over to the 
Louisville Trust Company, trustée in banltruptcy herein, the sums of $3,398.90 
and ¥3,000, and the court being .fully advised, delivered a written opinion 
■which was flied herein, and on January 19, 1901, and In pursuance of said 
written opinion, it is considered, ordered, and decreed by the court that said 
pétition for review flled by said Comingor June, 1900, is refused and dis- 
missed, to which said Comingor excepts, and it is adjudged and ordered by 
the court that said Comingor pay to said Louisville Trust Company, trustée, 
the said sums of $3,398.90 and $3,000 on or before February 16, 1901, to ail of 
■which said Comingor excepts." 

Comingor then flled this pétition for review. 

W. M. Smith, for petitioner. 
Augustus E. Willson, for respondent. 

Before LURTON and SEVEEENS, Circuit Judges, and CLAEK, 
District Judge. 

SEVERENS, Circuit Judge, having made the foregoing state- 
ment, delivered the opinion of the court. 

We hâve made a somewhat detailed statement of the course of 
proceedings in the case, in order to shovi' the relation of the peti- 
tioner thereto; for it was upon the ground of the petitioner's im- 
plied consent to the mode adopted that the district judge justified 
it. We hâve only to review the orders of the référée in holding in- 
sufficient the responses made by this petitioner to the referee's or- 
ders to show cause why he should not be required to pay over the 
sums of 13,398.90 and $3,000, respectively, to the trustée, and his 
recommendation that the respondent be dealt with for his con- 
tempt in not complying therewith, and the judge's order conârm- 
ing the same. 

The two principal questions presented are: First, whether the 
petitioner was precluded from objecting to the form of procédure; 
and, second, if he was, whether it was properly pursued. It is con- 
tended in behalf of the trustée that Comingor was made a party 
to the pétition for adjudication, and that, having thus been brought 
in, he continued to be subject to the orders of the court without 
other process. But it appears that no spécial relief was prayed 
against him, and it is manifest that the only legitimate object in 
making him a party was to enable him to contest the adjudication, 
the resuit of which might be to préjudice his rights as assignée. 
The bankruptcy act contains no spécifie provision authorizing such 
joinder of a third person in the pétition for adjudication. But the 
circuit court of appeals for the Second circuit held in Ee Meyer, 
98 Fed. 976, 39 C. G. A. 368, that the assignée was entitled to inter- 
vene for the protection of his interest; but, if that be so, it would 
not follow that he might be made a party by the petitioner. The 
object of the pétition is not to finally litigate and détermine adverse 
claims, — certainly not to prédétermine those questions which in due 
course remain to be determined in the usual course of administra- 
tion in case the bankruptcy is adjudged. If the assignée for the 
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benefit ot creditors is a proper party to the preliminary proceeding, 
it can only be for tlie purpose of contesting one of the facts wMch 
would give bis adversary ground for hostile proceeding, namely, 
the bankruptcy of the party proceeded against, and the conséquent 
investment of the bankrupts' title in the trustée. The only issue 
presented by the pétition is whether the respoudent is in such plight 
or bas committed such an act as subjects him to the opération of 
the bankrupt law, and ail inquiry into other questions is pro hac 
vice only. Smith v. Belford, 106 Fed. 658, a case recently decided 
by this court. It would be an anomalous resuit if the créditer, 
by naming the assignée as a party to the pétition for an adjudica- 
tion, and praying a subpœna for him, could thereby bring him into 
the case for the purposes of ail future inquiries and déterminations 
to be made in the progress of the case. Such practice would be a 
clever device for defeating the right of the assignée to hâve bis 
title ascertained and determined by the proper court, and in a cus- 
tomary mode of proceeding. We are of opinion that the act can- 
not be construed as making the petitioning créditer able to thus 
subvert the rights of an adversary, and that Comingor was not, 
by reason of bis having been made a party to the original pétition 
in bankruptcy, precluded from his right to object to having the 
question of lus obligation to pay the moneys specifled in the order 
to show cause determined in that summary way. The character 
of the proceedings, as shown by the record, lacked the usual charac- 
teristics of a judicial proceeding. There was no pétition by the 
trustée or other party stating any facts or presenting any issue, 
and it is not shown to bave been made on the motion of any one. 
The inference reasonably to be drawn is that the référée, perceiving 
thèse items in Comingor's statement of account, and thinking they 
were probably objectionable, ex mero motu made the orders to show 
cause wby Comingor should not be required to pay them, notvvith- 
standing his claim to hâve appropriated the money in payment of 
his own fées, or in payment for the services of his attorneys. It 
is fair to say, as we did in Smitb v. Belford, that thèse proceedings 
took place when the bankruptcy courts were — many of them — act- 
ing upon an interprétation of the law in respect to the use of sum- 
mary proceedings which bas since been determined by the suprême 
court, in the case of Bardes v. Bank, 178 U. S. 524, 20 Sup. Ct. lOOO, 
44 L. Ed. 1175, to be wholly inadmissible. But the district judge 
puts his conclusion upon the ground that the petitioner had ac- 
quiesced in the course pursued, by making response to the orders 
asking to be relieved in the premises, and going into proof before 
the référée, and making stipulations concerning the proofs on the 
référence. If his objection, which he subsequently made and now 
insists upon, does not so far concern the jurisdiction of the court 
as to render it not susceptible of waiver, we should think there 
was some ground for that conclusion. It may well be doubted 
whether such a proceeding is due process of law in such circum- 
stances. Comingor had been ousted of his trust, and the question 
was that of his obligation to pay certain moneys alleged to be in 
his hands, belonging to the trustée. By the remedy pursued he was 
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deprived of Ws ligM to a trial by jury. The détermination by the 
référée upon the facts would not be subject to appeal or writ of 
error. The judgment would not be enforced by exécution, but by 
process for contempt. The proceeding, when employed for such 
a purpose, is in the nature of a civil remedy for the recovery of 
money. Quite generally, if not universally, state statutes founded 
on public policy forbid imprisonment as a remedy to compel the 
satisfaction of debts or other obligations not founded on willful 
wrong, and this policy may not be countervailed by the consent of 
parties to a proceeding which results in defeating it. And such 
statutes are given efEect in the courts of the United States by Eev. 
St. §§ 990, 991. Manufacturing Co. y. Fox (C. C.) 20 Fed. 409, per 
Wallace, Circuit Judge; Low v. Durfee (C. C.) 5 Fed. 256, per Low- 
ell, Circuit Judge. And see, upon this subject, Ex parte Hooson, L. 
R. 8 Ch. App. 231. 

The question of remédies is involved in that of jurisdiction. The 
remedy must bave some reasonable fltness to the relief sought. 
Thus in an action of assumpsit the défendant could not be con- 
demned for a trespass, nor in an action of ejectment could a judg- 
ment for money be recovered, nor could a proceeding for a manda- 
mus be employed for the mère recoveîy of a debt. In an action 
at law one cannot obtain merely équitable relief, nor could a bill 
in equity be maintained on a purely légal cause of action. Nor 
■would the appearance of the défendant and his contestation of the 
suit without objection to the jurisdiction authorize such judgment 
as in thèse instances is mentioned. And if, in any such case, the 
judgment or decree be not wholly void, it is at least subject to cor- 
rection by appeal or writ of error in that suit. In the case of Mar- 
shall V. Knox, 16 Wall. 551, 21 L. Ed. 481,— a case cited in that of 
Bardes v. Bank, — the assignée of the bankrupt claimed as assets 
certain property in the hands of a sheriff taken on a writ of pro- 
visional seizure for rent due the lessor of the bankrupt. The as- 
signée obtained from the bankruptcy court a rule upon the sherifl 
and the lessor to show cause why they should not deliver up the 
property to the assignée, alleging that it was necessary to enable 
the court to administer the claims of creditors. The lessor, without 
objecting, so far as appears, to the jurisdiction of the court, con- 
tested this rule, stating his own rights and proceedings, and claimed 
possession of the property through the sheriff for the purpose of 
selling the same to raise the amount due for rent. But the rule 
was made absolute without further proof. He prayed an appeal, 
which was not allowed. Thereupon he filed a bill in equity in the 
circuit court, under the second section of the bankruptcy act of 
1867, to enjoin the assignée from taking possession of the prop- 
erty under the order of the bankruptcy court, and for a decree 
that they should not molest him in his proceedings to collect the 
rent. He was denied the relief he sought by the circuit court, and 
he thereupon appealed to the suprême court. Mr. Justice Bradley, 
in delivering the opinion of the court, after reciting the façts, stated 
the question to be whether the bankruptcy court had any authority 
to make the rule to show cause above mentioned, and, as bearing 
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upon that inquiry, whether such a rule could be characterized as due 
process of law. After discussing the provisions of the act in référ- 
ence to remédies and tlie préjudice to défendants of summary pro- 
ceedings, he said: 

"\Ve think It could not liave been the Intention of congress tlius to de- 
prlve parties claiming property, of whlch they were in possession, of the 
usual processes of the law iû défense of their rights." 

And he stated tlie conclusion of tlie court in the following lan- 
guage: 

"The court is of opinion, therefore, that the district court proceeded without 
jurisdictlon in compelllng the lessor and the sherifC, under a rule to show 
cause, to deliver up possession of the goods in question to the assignées. It 
results that the blll in this case was properly flled as an original bill," etc. 

The decree of the circuit court was reversed, with directions to 
grant the équivalent of the relief prayed. We hâve stated this case 
thus fully because it shows that the question involved is one of ju- 
risdiction, and that the party complaining of its exercise is not pre- 
cluded from his objection by having contested a rule to show cause 
made by the bankruptcy court. It should be observed in this con- 
nection that the consent mentioned in section 23b means consent 
to the tribunal in which the- controversy is to be carried on, and not 
to the mode of procédure, which is regulated by gênerai principles 
of law unless other provision is made. Under the second section 
of the act of 1867 the circuit court was given a somewhat similar 
power of superintendence, though by différent methods, over the pro- 
ceedings in the bankruptcy court, to be exercised "upon bill, pétition, 
or other proper process," to that conferred upon tiie circuit courts 
of appeals by section 24b of the act of 1898. We are therefore 
inclined to think that this petitioner was not precluded from his 
right to raise the objection to the mode of proceeding at the time 
he did, which was before the making of the final order, and that 
the court erred in refusing to entertain it. His contestation of the 
order and his prayer for relief were substantially the same as those 
of the respondent in the rule to show cause in the case of Marshall 
V. Knox, above cited. And we think he was no more subject to the 
control or jurisdictlon of the court for the purposes of the proceed- 
ing than was the respondent to the rule in that case. 

But, however this may be, we think, upon any view of the law- 
fulness of the method of procédure adopted, the référée, and the 
court in conârming his order, erred in holding that the responses 
to the orders to show cause were insufflcient. The action of the 
référée assumes that the facts were as stated by the respondent. 
Thèse were that, as to the item of $3,398.90, the respondent had re- 
tained those moneys as his commission as assignée, in reliance upon 
the belief that he was entitled to that amount on final settlement; 
that he had used the money, relying upon its being his, until he had 
none of it left ; that he is a man of no means, having neither money 
nor property of any kind; that he is unable, after endeavoring to 
borrow or raise money, to pay the same into court. With respect 
to the |3,000 paid to the Sachs, his attorneys, it was paid while they 
were acting as counsel for him, before the bankruptcy proceedings 
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were commeneed, for their professional services rendered to him as 
assignée. And with respect to the ability of tlie respondent to pay 
tlie nioney the same facts exist as with respect to his ability to pay 
the other sum. The référée was of the opinion that the respondent 
was not entitled to any compensation whatever, and that he had no 
légal right to pay fées to his counsel without an allowance therefor 
by the state court, and that therefore he "must be deemed to hâve 
the funds in his possession." The court ordered a référence for a 
further report in regard to the question whether the respondent was 
entitled to any compensation for his services as assignée, and whether 
the counsel were entitled to any. But no question was referred 
touching the fact that the respondent had retained and spent the 
money he claimed to be due him for his compensation, or the fact 
that he had paid the sum mentioned to his counsel, or the ability^ 
of the respondent to refund the moneys. The confirmation by the 
court afïirmed the insufHciency of thèse facts to excuse the respond- 
ent from paying over the money, and the court thereupon ordered 
him to pay it before a day named. With thèse adjudications be- 
hind him, there was nothing to follow but imprisonment, from which 
there could be no prospect of relief but by réitération of the same 
facts, which would be unavailing. But it is well settled that a 
showing made by a respondent that he is unable to do an act re- 
quired of him upon an order to show cause is a sufficient answer. 
It matters not, for the purpose of such a proceeding, that the inabil- 
ity to do the thing required may be in conséquence of his own fault, 
arising from a mère misconception of his rights, or committed be- 
fore the court took jurisdiction of the matter. The court cannot 
compel an impossibility. Hendryx t. Fitzpatrick (0. C.) 19 Fed. 810, 
814, per Lowell and Nelson, judges; In re Chiles, 22 Wall. 157, 168, 
22 L. Ed. 819; Loveland, Bankr. § 239; Kane v. Haywood, 66 N. 
C. 1. Other remédies may exist for punishing the petitioner, if 
there is ground for it, or for establishing a civil liability, if the nec- 
essary facts exist. The resuit is that the orders of the référée ad- 
judging the responses of the petitioner insulHcient, and the order 
of the court conflrming the same, must be set aside. 



KNOTT et al. v. PUTNAM. 
(District Court, D. Vermont. April 4, 1901.) 

1. Bankruptcy — Exemption of Bankropt from Akbest — Isjunction. 

Tbe détermination by a state court in an action against a banlîrupt 
that the debt sued on was created by the fraud of the défendant while 
aeting in a flduciary capacity, and the awarding of an exécution against 
his body under the state statute, are not eonelusive upon the court of 
bankruptcy on a pétition for an injunction to restrain the enforcement 
of such exécution that the debt is one from which the banltrupt will 
not be released by a discharge under Banljr. Act 1898, § 17, but that 
question is to be determined by the court of bankruptcy for itself under 
the fédéral laws and décisions. 

2. Same — Debts Released by Discharge. 

A debt for the proceeds of cotton purchased and resold by a bankrupt 
as a broker on orders from a customer is one from which he is released 
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by a discharge under Bankr. Act 1898, § 17, and hls rlght to exemptloiï 
from arrest and Imprisonment upon an exécution issued from a state 
court upon sucli debt will be protected by injunction pending a déter- 
mination of liis application for dlscharge. 

In Equity. 

Wilder L. Burnap and David J. Foster, for bankrupts. 
Clarke C. Pitts and James L. Martin, for créditer. 

WHEELEE, District Judge. The Vermont Statutes provîde (sec- 
tion 1734): "Wlien judgment is recovered in an action for moueys 
received by the défendant in a flduciary capacity, and the court at 
tlie time of its rendition so adjudges, exécution may issue against, 
and be served on, the body of the défendant." And section 1752: 
"If it appears to the court that a défendant intentionally converted 
said money or other property to his use, or diverted or misapplied 
the same, or the use thereof, it shall adjudge that the cause of ac- 
tion arose from the wilful and malicious act of the défendant, and 
that he ought to be conflned in close jaU." The Kevised Statutes 
of the United States provide (section 720) that an injunction shall 
not be granted by United States courts to stay proceedings in state 
courts, "except in cases where such injunction may be authorized 
by any law relating to proceedings in bankruptcy." The bankrupt 
act provides that the courts of bankruptcy shall (section 2, subd. 
11) "détermine ail claims of bankrupts to their exemptions"; (sec- 
tion 9) "a bankrupt shall be exempt from arrest upon civil process 
except in the following cases: * * * (2) When issued from a state 
court having jurisdiction, and served within such state, upon a debt or 
claim from which his discharge in bankruptcy would not be a re- 
lease"; and (section 17) "a discharge in bankruptcy shall release a 
bankrupt from ail his provable debts, except such as were created by 
his fraud, embezzlement, misappropriation, or défalcation while act- 
ing as an oflicer or in any flduciary capacity." And rule 30 of gêner- 
ai orders in bankruptcy provides for the discharge of bankrupts 
from arrest on provable debts on habeas corpus. The bankrupts 
were brokers dealing in cotton and other commodities for other per- 
sons. The defendant's debt was scheduled in time, but, without 
proving it, he has recovered judgment against them for |1,193.34, 
vrith costs, $20.81, in Windham county court, a state court of gênerai 
jurisdiction, in an action upon the common counts in assumpsit and 
this spécification: 

Knott & Closson to Fred W. Putnam, Dr. 

1899. Feb. 6. To cash placed in your hands and held by you in 

flduciaiy capacity for purcliase of cotton. ... $ 250 00 

Mar. 25. " " " 125 OO 

Apr. 18. " " " 125 00 

1900. Feb. 20. To cash received by you, proceeds of my cotton 

sold by you in flduciary capacity 1,193 34 

To cash of mine held by you in flduciary capacity 1,198 34 

And it was adjudged by the court "that the sum of which this 
judgment was rendered was received and held by the défendants in 
a flduciary capacity for the plaintiff," and "that the cause of action 
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arose from the willful and malicious act of the défendants, and that 
they ought to be confined in close jail." 

The bill allèges and the auswer admits that the défendant has 
taken out an exécution against the bodies of the bankrupts with a 
certiflcate of the accompanying adjudication indorsed thereon, and 
was about to hâve it served by committing them to jail when the bill 
was brought. A motion for a preliminary injunction has been 
heard on bill and answer from which the facts stated appear. The 
défendant took no notice of the bankruptcy proceeding in this 
court, but went on in the state court as if his debt was such that it 
would not be discharged in bankruptcy. The principal question is 
whether it is such a debt. It may be that a proper mode, or the 
proper mode, of proceeding in this court for relief against the im- 
proper use of such a judgment on a debt that would be discharged 
is by summary pétition, rather tban by formai bill. White v. 
Schloerb, 178 U. S. 542, 20 Sup. Ct. 1007, 44 L. Ed. 1183. If so, this 
bill includes what would be required in such a pétition, and may be 
treated as such, and the answer to it as an answer to such. Rule 
12, subd. 3, requires such an application for an injunction to stay 
proceedings of a court or ofQcers to be heard and decided by the 
judge, and this is so donc. Counsel for the défendant insist that the 
décision of the state court is conclusive as to the nature of the debt 
and motives of the bankrupts. This is deemed to be true so far as 
thèse matters were 'before that court for décision. They included 
whether the plaintiff there (the défendant hère) was entitled to re- 
cover, and for how much, and whether he was entitled to a close- 
jail certiflcate under the state statutes, but not how he should be 
restrained from using same by the bankruptcy proceedings under 
the United States statutes. The certiflcate would per-tain to the 
remedy under the state statute. Adams v. Wait, 42 Vt. 16. The 
question before the state court was whether it should be granted, 
and the décision upon that question this court has no jurisdiction to 
review; but whether the exécution awarded with the certiflcate up- 
on it should be used for imprisoning the bankrupts to compel pay- 
ment is a separate question for this court. In passing upon it the 
décisions of the suprême court of the United States must be followed. 
Similar expressions to those of the présent act in respect to debts 
for money received in a flduciary capacity were in the acts of 1841 
and 1867. In Chapman v. Forsyth, 2 How. 202, 11 L. Ed. 236, the 
suprême court held that a debt for the proceeds of cotton shipped to 
and sold by brokers was discharged by the proceedings in bank- 
ruptcy. In this case the judgment was for the proceeds of the cot- 
ton sold; and there would be no différence between the proceeds of 
cotton sent to brokers and sold and of cotton bought bv brokers and 
sold. In Hennequin v. Clews, 111 U. S. 676, 4 Sup. Ct. 576, 28 L. Ed. 
565, the same question arose upon the effect of the analagous ex- 
pressions of the act of 1867 upon a debt for the proceeds of bonds 
deposited with a broker for collatéral security. The court reviewed 
the various prier bankrupt acts and cases, and held that the adop- 
tion of similar expressions of one after another included the same 
construction, although the words were slightly différent; and that 
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Chapman v. Forsyth, under the act of 1841, was to be followed under 
the corresponding expressions of the act of 1867. In Hammond v. 
Noble, 57 Vt. 193, the défendant had collected money for the plain- 
tiffs, and the question was whether the debt was discharged by pro- 
ceedings under the act of 1867. The court chargea the jury that, if 
the direction of the plaintiffs to the défendant was "that, when he 
received the money, he was to keep it until they demanded it," he 
receiyed it in a fiduciary character, and the plaintiffs would be en- 
titled to recover. Thereupon the suprême court of the United States 
in Noble v. Hammond, 129 U. S. 65, 9 Sup. Ot. 235, 32 L. Ed. 621, 
again reviewed the cases, and followed again Chapman v. Forsyth, 
and held, notwithstanding the finding of the jury, that the debt was 
discharged. The cases cited in behalf of the défendant on the argu- 
ment— In re Ehutassel, 2 Am. Bankr. R. 697, 96 Fed. 5[i7; In re 
Lewensohn, 3 Am. Bankr. E. 594, 99 Fed. 73, and Forsyth v. Veh- 
meyer, 3 Am. Bankr. E. 807, 2Ù Sup. Ct. 623, 44 L. Ed. 723— do not 
tend to vary the conclusion to which the cases from the United 
States suprême court directly lead, and which is that arrest of the 
bankrupts upon the exécution should be now stayed. An applica- 
tion for discharge was lodged in the clerk's ofBce within 12 months 
from the adjudication, which is pending. The stay should continue 
during the pendency till further order. Motion for injunction till 
further order granted. 



In re HICKS. 

(District Court, D. Vermont. February IS, 1901.) 

Bakkedptcy — Abatbmbnt op Procbbdings— Dbath of Bankrupt aftbr 
Pétition Filbd. 

Under the provisions of Banlsr. Act 1898, § 1, els. 4, 10, that "bankrupt" 
shall include a person against whom an involuntary pétition bas been 
flled, and "commencement of proceedings," wlth référence to time, shall 
mean the date when the pétition was filed, in connection with section S. 
which provides that "the death or insanity of a bankrupt shall not abate 
the proceedings," the death of a person against whom an involuntary pé- 
tition has been filed after the service of subpœna, but before the return 
day, does not require or authorize a dismissal of the pétition. 

In Bankruptcy. On motion for dismissal of pétition. 

Ernest W. Gibson, for administrator. 
Arthur P. Carpenter, for petitioning creditors. 

WHEELEE, District Judge. The bankrupt act (section 1, subd. 4) 
provides that in the act "banknipt" shall include a person against 
whom an involuntary pétition has been filed, and (subdivision 10) "date 
of bankruptcy," or "time of bankruptcy," or "commencement of pro- 
ceedings," or "bankruptcy," with référence to time, shall mean the 
date when the pétition was filed; section 59f, that "creditors other 
than the original petitioners may at any time enter their appearance 
and join in the pétition, or file an answer and be heard in opposition 
to the prayer of the pétition ; (g) a voluntary or involuntary pétition 
shall not be dismissed by the petitioner or petitioners for want of 
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prosecution or by consent of parties tUl after notice to thé creditors;" 
and section 8, "ïhe death or insanity of a bankrupt shall not abaté 
the proceedings, but the same shall bë conducted and concluded in the 
same manner, so far as possible, as though be had not died or become 
insane : provided, tbat in case of death the widow and chUdren shall 
be entitled to ail rights of dower and allowance fixed by the laws of 
the state of the bankrupt's résidence." In this case an involuntary 
pétition appears to hâve been flled, upon which a subpœna was issued, 
and served by leaving a copy at the résidence of the bankrupt in this 
district. An administrator has appeared, and moved to dismiss the 
proceedings, because the bankrupt died before the return day; and 
now, upon notice to the creditors, this motion has been heard. On 
behalf of the bankrupt it is insisted that there can be no bankrupt till 
after an adjudication, and that the provision as to the effect of death 
of a bankrupt cannot apply till then; and on behalf of the creditors 
it is insisted that the provision applies to the proceedings as soon as 
they are begun. By the constitution of the United States (article 1, 
§ 8) congress is given power to establish "uniform laws on the subject 
of bankruptcies throughout the United States"; and by article 6 it is 
declared that "this constitution and the laws of the United States 
which shall be made in pursuance thereof," "shall be the suprême law 
of the land." Involuntary proceedings in bankruptcy are not mère 
suits against the bankrupt for the collection of debts, but are broader, 
for the equal distribution of his property among his creditors. In re 
Henderson (D. C.) 9 Fed. 196; Id. (C. C.) 10 Fed. 385. Congress may 
provide how they shall be begun, when they shall attach, and how the 
proceedings shall be affected by the exigencies of the person or prop- 
erty of the bankrupt arising in the course of the proceedings. Valid 
proceedings cannot be begun against the estate of a deceased person, 
but only against the person and property of the living. Adams v. 
Terrell (C. C.) 4 Fed. 796. But when they hâve once been begun 
against a living person they are only aflfected by death as the bank- 
ruptcy law may provide. The act of 1867 (section 12) provided that, 
"If the debtor dies after the issuing of the warrant the proceedings 
may be continued and concluded in like manner as if he had lived." 
Rev. St. U. S. § 5090. Frazier v. McDonald, 8 N. B. R. 237, Fed. Cas. 
No. 5,073, cited in Adams v. Terrell, arose under that provision, and, 
as the alleged bankrupt had died after the rule to show cause, and 
before the trial, and the warrant would not issue till after adjudica- 
tion, Judge McCandless held accordingly that the death abated the 
proceedings. But the provisions of the présent act show plainly that 
the filing of an involuntary pétition is the commencement of proceed- 
ings. It was so held in Ee Stein (in the United States circuit court of 
appeals for this circuit, January 22, 1901) lOô Fed. 749, where the sub- 
pœna was returned "Not found" in December, 1898, and nothing fur- 
ther was done in this respect till April after, when other creditors 
came in, and took up the proceedings. 

The only question upon this motion is whether there were proceed- 
ings before the death of the bankrupt to hâve been abated if the law 
had so provided. If there were, this law ia express that they shall 
not be abated. The motion must, therefore, be overruled. But, in 
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order tiîat tfie aSmînîstrator and any créditer may ïave an oppor- 
tnnity to oontest the pétition, the adjudication is stricken off, and 10 
days from the flling hereof given them to appear and answer if they 
see fit. Adjudication set aside, motion to dismiss denied, and 10 days 
given to adîninistrator and creditors for appearance and answer. 



UNITED STATES v. ZEIMER et ai 

(ClreuH Court of Appeals, Second Circuit March 12, 1901.) 

No. 98. 

OusTOMS DuTiEs— Classification— Artificiai, Leaves. 

Artificial leaves, if made from paper, are dutiable, under the tariff act 
of 1890, as "manufactures of paper not specially provided for," under 
paragraph 425, and, if from cotton ciotli, under paragraph 355, as "manu- 
factures of cotton not specially provided for," and not as "artificial flowers 
or parts thereof," under paragraph 443. The fact that they are largely 
nsed in the mlllinery trade, in which they are commercially designated 
au "artificial flowers" or "parts of artificial flowers," is not controlling; 
It belng shown that they are also used in very large quantities by con- 
fectioners, and known to the trade as "artiflcial leaves." 

Appeal from the Circuit Court of the United States for the South- 
ern District of New Yorli. 

Appeal by the United States from the décision of the circuit court 
reversing a décision of the board of gênerai appraisers classifying 
for duty an importation of artiiicial leaves, some made of paper and 
some of cotton cloth. 

The following is the oral opinion of the circuit court (TOWNSEND, 
District Judge): 

"In Re Zeimer (C. O.) 66 Fed. 740, Judge Coxe deeided that merchandise, 
such as that hère in question, which comprises artificial leaves, some made 
of cotton and some of paper, should be classified for duty at 25 per cent, ad 
valorem, as 'manufactures of paper not specially provided for,' under para- 
graph 425, or as 'manufactures of cotton not specially provided for,' at 40 
per cent, ad valorem, under paragraph 355, of the act of 1890. The articles 
in this case were classified for duty at 50 per cent, ad valorem as 'artificial 
flowers or parts thereof,' under paragraph 443 of said act. Judge Coxe de- 
eided that thèse leaves were not commercially known as 'artificial flowers or 
parts thereof.' The only question herein is whether, in view of the addltional 
évidence as to commercial désignation, the décision of Judge Coxe should be 
modified. This case is tried under a stipulation, which is as follows: 'It la 
conceded by counsel for the Importers and for the United States that arti- 
ficial leaves identical with those herein involved are chiefly used by, and 
dealt in by, the mlllinery trade, and are by said trade generally, uniformly, 
and commercially known both as "artificial flowers" and as "parts of artificial 
flowers," and that the same was true at and prier to the date of the tariff 
act passed March 3, 1883, and that this stipulation shall be incorporated in 
the record herein in heu of any f urther testimony before the référée, and 
that the case shall thereupon be closed before the référée, and shall be con- 
sidered at issue.' It further appears, however, that the confectioners' trade 
import immense numbers of thèse leaves every year. One confectioner (Cas- 
sell) says that he imports about two huudred thousand gross a year, to be 
used for fruits and Ice cream, and that, although he also handles artificial 
flowers, thèse leaves are not included in his trade within the terms 'artificial 
flovrers' or 'parts of artificial flowers,' and are not commercially known as 
«uch. Other wituesses testify to the same effect lu thèse circumstances. 
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tbe évidence as to a unlform trade désignation, whlch is conflned to a single 
trade, is not sufflelent to change the classiflcatlon of the articles from what 
they are in fact, namely, artlficlal leaves, made of cotton or of paper. The 
décision of the board of gênerai appraisers is reversed." 

D. Frank Lloyd, Asst. U. S. Atty. 

Albert Comstock, for appellees. 

Before WAIXACE, LACOMBE, and SHIPMAN, Circuit Judges. 

PEB OUKIAM. Décision of circuit court aiîQrmed on opinion be- 
low. 



UNITED STATES V. MILLER et al, 

(District Court, D. Indiana. April 23, 1901.) 

No. 6,185. 

L CONSTITUTIONAL LA.W—STATUTBS— ELECTIONS— PREVENTION OF EXERCISE OF 
ST7 "F' TT Tl Afl F 

Rev. St. § 5507, providing that every person preventing another from 
exercising the right of suffrage, "to whom that right is guaranteed by 
the fifteenth amendment to the constitution," shall be punished, etc.. 
is based solely on Const. Amend. 15, declaring that the right of United 
States citizens to vote shall not be denied, etc., on account of race, color, 
or préviens condition of servitude; and Const. art. 1, § 4, providing that 
States may prescribe the times, places, and manner of holding élections 
for senators and représentatives, but that congress may at any time, by 
law, make or alter such régulations, cannot be invoked to support the 
valldity of such statute. 
9l Sahb — Power of CoNauEss — Prévention on Any Account — Race — Color. 

Const. Amend. 15, déclares that the right of United States citizens to 
vote shall not be denied or abridged by the United States or by any 
State on account of race, color, or préviens condition of servitude, and 
that congress shall hâve power to enforce this article by appropriate 
législation. Rev. St. § 5507, based on such amendment alone, provides 
that every person v?ho prevents, hinders, controls, or intimidâtes another 
from exercising or In exercising the right of suffrage guarantied by the 
flfteenth amendment to the United States constitution, by means of 
bribing, etc., shall be punished. Held, that such statute vras unauthor- 
Ized by such amendment, since the latter does not grant congress the 
power to make criminal the deprivatlon of a citizen's right to vote, ex- 
cept in the instance of a discrimination on account of race, color, or 
previous condition of servitude, and the statute makes it an offense to 
deprive a man of his right to vote on any account whatever; hence an 
indictment in the words of the statute is demurrable. 

Albert W. Wishard, U. S. Atty., and Jesse J. M. La Follette, Asst. 
U. S. Atty. 
J. E. McCuUough and Burke & Warrom, for défendants. 

BAKER, District Judge. The question hère involved relates to 
the sufficiency of the indictment against the above-named défend- 
ants to withstand a demurrer thereto. Omitting the formai aver- 
ments, the indictment charges that the défendants did on the 6th 
day of November, 1900, unlawfully and feloniously control, hinder, 
and prevent William Jackson, Herbert Wilkinson, James Eichard- 
eon, John J. Crittenden, Mitchell Ritter, Stuart Gwinn, and divers 
othei" persons unknown to the grand jury, each and ail of -whom 
107 F.— 58 
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were then persons of African descent, negroes, maie citizens of the 
United States, over the âge of 21 years, résidents of the state of 
Indiania for more than 6 months, of Marion county more than 60 
days, of their respective precincts more than 30 days, and each of 
whom was then and there a légal and qualifled voter, from exer- 
cising their right to vote and from voting at a gênerai élection for 
selecting and electing state, county, and township oificers, and a 
représentative from the Seventh congressional district of Indiana to 
the congress of the United States, which was held on said day, by 
then and there controlling and preventing said persons from voting 
at said élection by bribing them, the said voters, with free béer, 
lunches, and by paying each of them money, current funds of the 
United States, they, the said William Miller,' Emanuel Oollins, Hag- 
erman Muntz, John Gentry, Budd Taylor, and Charles Alexander 
then and there well knowing said persons to be légal voters, and 
each and ail of said acts were then and there done to hinder and 
prevent them from voting at said élection, contrary to the form of 
the statute, etc. This indictment is based solely on section 5507, 
Eev. St., being section 5 of an act entitled "An act to enforce the 
rights of citizens of the United States to vote in the several states 
of this Union, and for other purposes," approved May 31, 1870. 16 
Stat. 140 et seq. This section reads as follows: 

"Every person who prevents, hinders, controIs or Intimidâtes another from 
exercising or In exerclsing the right of suffrage to whom that right is guar- 
anteed by the flfteenth amendment to the constitution of the United States, 
by means of bribery, or threats of depriving such person of employment or 
occupation, or of ejectlng such person from a rented house, lands or other 
property, or by threats of refusing to renew leases or contracts for iabor, or 
by threats of violence to hlmself or family, shall be punlshed as provlded In 
the precedlng section." 

This section, if valid, is broad enongh to support the indictment, 
which closely follows the language of the statute. While there is 
another provision of the constitution which would authorize the con- 
gress to protect ail citizens of the United States, without distinc- 
tion, in the right to vote at élections held for the élection of mem- 
bers of congress, yet it is évident that the section in question is 
grounded solely on the flfteenth amendment to the constitution. 
This article of amendment reads: 

"Section 1. The right of citizens of the United States to vote shall not be 
denied or abridged by the United States or by any state on account of race, 
coior or prevlous condition of servitude. 

"Sec. 2. The congress shall hâve power to enforce this article by appropri- 
ate législation." 

It is manifest that no power is conferred on congress by the sec- 
ond section to enact législation for the régulation and control of 
élections generally, nor for securing to the citizens of the United 
States the right to vote at ail élections. The right of suffrage is 
not inhérent in citizenship, nor is it a natural and inaliénable right, 
like the right to life, liberty, and the pursuit of happiness. Unless 
restrained by constitutional limitation, the législature may lawfully 
confer the right of suffrage upon such portion of the citizens of the 
United States as it may deem expédient, and may deny that right 
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to ail others. Before tte adoption of the fifteenth amendment, it 
was within the power of the state to exclude citizens of the United 
States from voting on account of race, âge, property, éducation, or 
on any other ground however arbitrary or whimsical. The consti- 
tution of the United States, before the adoption of the fifteentli 
amendment, in no wise interfered with this absolute power of the 
state to control the right of suffrage in accordance with its own 
views of expediency or propriety. It simply secured the right to 
vote for members of congress to a definite class of voters of the 
state, consisting of those who were eligible to vote for members of 
the most numerous branch of the state législature. Further than 
this, no power was given by the constitution, before the adoption 
of the fifteenth amendment, to secure the right of suffrage to any 
one. The fifteenth amendment does not in direct terms confer the 
right of suffrage upon any one. It secures to the colored man the 
same right to vote as that possessed by the white man, by prohibit- 
ing any discrimination against him on account of race, color, or 
previous condition of servitude. Subject to that limitation, the 
states still possess uncontrollable authority to regulate the right of 
suffrage according to their own views of expediency. The amend- 
ment déclares that the right of citizens of the United States to vote 
shall not be denied or abridged by the United States or by any state. 
While the amendment is primarily aimed at hostile législation deny- 
ing or abridging the right of colored men to vote, I am of the opin- 
ion that congress possesses the power to secure the colored man 
against the deprivation of his right to vote by individuals, where 
such deprivation occurs on account of race, color, or previous con- 
dition of servitude. I think Mr. Justice Bradlev right when he said 
in U. S. V. Cruikshank, 25 Fed. Cas. 707: 

"I am inelined to the opinion that congress has the power to secure that 
right not only against the unfriendly opération of state laws, but against out- 
rage, violence, and combinations on the part of individuals, irrespective of 
state laws." 

But section 5507 is not limited to the deprivation of the right 
of the colored man to vote on account of race, color, or previous 
condition of servitude. It makes it an offense to deprive any col- 
ored man of his right to vote, even when such deprivation does not 
occur on account of race, color, or previous condition of servitude. 
If the section is valid, the ground of the deprivation becomes wholly 
immaterial. But it seems to me to be clear that congress is not 
granted power to make such deprivation criminal except in the 
single instance of a discrimination on account of race, color, or pre- 
vious condition of servitude. If the right of the colored man to 
vote is interfered with on any other ground, the state alone can 
punish the violator of that right. The congress can go no further 
than to protect him against discrimination where such discrimina- 
tion occurs on account of race, color, or previous condition of servi- 
tude. The power of congress to enact this section is bottomed sole- 
ly upon this amendment. The effect of article 1, § 4, of the consti- 
tution in respect to the élection of senators and représentatives is 
not hère involved. Nor can it be invoked to support the validity 
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ot the section in question. As we hâve said, tMs section is bot- 
tomed aolely on the flfteenth, amendment. It cannot be successfullj 
contended that the amendment confers authority to impose penal- 
ties for every conceivable wrongful deprivation of tbe colored man's 
l'igbt to vote. It is only wben the wrongful deprivation is on ac- 
count of race, color, or previous condition of servitude that congress 
may interfère and provide for its punishment. Jî, therefore, the 
section in question goes beyond that limit, it is unauthorized by the 
amendment. That the section does go beyond that limit is plainly 
évident, because it makes every deprivation of the colored man's 
right to vote pénal, whether such deprivation is or is not on account 
of race, color, or previous condition of servitude. There are no 
words of limitation in this section of the statute. The court is not 
authorized to read the words of limitation found in the flfteenth 
amendment into the section; and, if the court could do so, still the 
indictment would be bad, because it fails to allège that the colored 
men who are alleged to hâve been deprived of their right to vote 
were so deprived on account of race, color, or previous condition of 
servitude. The demurrer to the indictment must be sustained. 



RIBGER V. UNITED STATES. 

(Circuit Court of Appeals, Mghth Circuit. February 27, 1901.) 

No. 1,302. 

1. Indictmbnt — Description of Offense — Violation op National Banking 

Law. 

In an Indictment under Rev. St § 5209, charging an ofllcer of a na- 
tional banking association with the wilifui misappllcation of certain 
moneys, funds, and crédits of the bank by using the same to discount 
an unsecured note of a person known to be insolvent, such note does 
not constitute the subject-matter of the offense, and need not be set out 
in hsec verba. A description by glving the date and amount and the 
name of the maker, so as to advise the accused with reasonable certalnty 
what note is intended, is sufflcient. 

2. Same. 

It is not a substantlal defect In such an indictment to aver that the 
misappllcation of the funds was without the knowledge "and" consent of 
the bajik, its directors, etc., Instead of using the disjunctlve form. 
8. Same. 

An averment that défendant mlsapplled "certain moneys, funds. and 
crédits" of the bank does not render the Indictment bad for indeflnite- 
ness, where It is followed by an expllclt statement that the misappllca- 
tion was commltted by means of dlscounting a note, sulïiciently deseribed, 
whlch was known by him to be worthless. 

i. Same — Vahiance— Désignation of Persons Othbr than the Accused. 

An averment that such note was "made and drawn" by a person des- 
ignated by his full first and sur names is supported by proof that it 
was made by such person, aithough it is not shown whether It was 
signed with his full flrst name or by his initiais. 
6. Same — Description dp Instrument. 

The indictment averred that the note was dated on the 8th day of 
December, 1894, and was due and payable "on the llth day of April, 
A. D. 1894." The proof corresponded with the indictment as to date, 
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but showed that the uote was due on the llth day of April, 1895. 
Held, that the mistake in the Indictment was one so obvions that it could 
net hâve misled the accused to his préjudice, and that the variance was 
not fatal. The note not beiiig the subject-matter cl' the offense, and the 
avermeut of the date of Its maturity one which was immaterial and 
unnecessary to its identification, the allégation as to the day of maturity 
might be rejeeted as surplusasre. 

6. Bamb. 

An averment in the Indictment that the misapplication of funds by 
the accused was for the beneflt of himself "and other persons to the 
grand jurors aforesaid uuknown" did not entitle the défendant to hâve 
the question whether the grand jury did In fact know, or should bave 
known, the names of sueh other persons, submitted to the jury for the 
purpose of establishing a variance, since the failure to state such 
names, even if they might bave been stated, could not hâve been preju- 
dicial to défendant. 

7. Criminaij Law — Trial— Repusal to Rk-rkad Iîjsteuctioks. 

A jury returned Into court and requested the judge to re-read the por- 
tion of his instructions relating to the particular charge made in one count 
of the indictment. The judge did so, and the attorney for défendant 
then requested that the portion of the charge relating to the presumption 
of innocence and reasonable doubt be also re-read. This request the court 
refused, after having asked the jury if they deslred to hâve such parts 
re-read, and recelved a reply, through the foreman, that they did not. 
Hfld, that such action by the court was not error. 

8. National Banks — Offenses— .Misapplication op Funds by Officer. 

The willful misapplication of the funds of a national bank by an 
offlcer without the knowledge or consent of the bank, in violation of Rev. 
St. § 5209, is not changea, as to its criminal character, by the fact that 
the act subsequently became known to the offlcers of the bank, and 
that they impliedly consented thereto, by taking no action In regard to It. 

0. Criminal Law— Teial— Instructioks. 

The refusai of the court In a criminal case to Instruct the jury, as re- 
quested, that they might find the défendant guilty or innocent of some of 
the offenses charged in the indictment, and return a verdict of disagree- 
ment as to others, cannot be held error prejudiclal to the défendant, 
where he was found guilty upon one count and acquitted upon the oth- 
ers. It must be presumed that the verdict would bave been the same 
had such instruction been glven. 

10. Indictment— Description of Offense — Misappropkiation of Fundb op 

National Bank. 

Where an indictment, under Rev. St. § 5209, for a criminal misapplica- 
tion of the funds of a national bank, fully describes the act constl- 
tuting the alleged offense, so as to advlse the accused of the particular 
transaction which is called in question, and the act Is averred to bave 
been done willfully and with intent to injure and defraud the bank, 
and without its knowledge or consent, it is sufficiont to allège generally 
that it was done for the use, beneflt, and advantage of the accused, or 
some Company or person other than the bank, and a conversion of the 
fnnd or crédit need not be averred. 

11. National Banks— Offenses— MrsAPPROPRiATiON op Funds. 

To constitute the offense of willful misapplication of the funds of a 
national bank, under Rev. St § 5209, it is not essential that the money 
should be actually withdrawn from the bank, but the offense may be 
consummated by giving fraudulent crédits, and the transfer of the same 
In the usual way by means of checks. An indictment for such offense, 
alleged to hâve been committed by discounting a certain note, is sus- 
tained by proof that défendant, as président of the bank, without the 
knowledge or consent of the directors discounted such note, which he 
knew to be worthless and Insufflciently secured, crediting the proceeds 
on the books of the bank to the maker, subject to his check; that the 
maker drew a check for the amount in favor of a third person, who in- 
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dorsed the same to défendant; and that défendant by means of such 
check pald a note held by the bank for whicb tie was hlmself liable. 
Sanborn, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the West 
ern District of Missouri. 

Two indictments were returned against David V. Rieger, the plaintiff in 
error, in the United States district court for the Western division of the 
Western district of Missouri, charging him with the commission of various 
crimes defined by section 5209 of the Kevised Statutes of the United States, 
while he was acting as président of the Missouri National Bank of Kansas 
City, Mo. The two indictments together eontained 14 counts, and they were 
Bubsequently Consolidated for trial before a single jury. Several of the couuts 
were adjudged insufficient at the trial, and a direction was given, as to those 
counts, to retum a verdict In favor of the défendant. The case was submit- 
ted to the jury on the remaining counts of the Consolidated indictment, and 
the jury found the accused not guilty on ail of said counts except one, as to 
which they returned a verdict of guilty. The count on which a conviction 
was obtained charged the accused with the willful misapplication of certain 
moneys, funds, and crédits of the bank, contrary to the provisions of section 
5209 of the Revised Statutes; said count being in the following form (italics 
hâve been employed, in copying the count, to direct attention more conven- 
iently to certain parts thereof): 

"The grand Jurors of the United States of America, being duly selected, 
impaneled, sworn, and charged to inquire of and concerning crimes and 
offenses in the Western division of the Western district of Missouri, ou their 
oaths présent and charge: That on the 8th flay of December, A. D. 1894, 
at the said Western division of the Western district of Missouri, one David 
y. Eieger was the président and one Robert D. Covington was the cashier 
of a certain national banking association, a body corporate then and there 
known and designated as the Missouri National Bank of Kansas City, In the 
City of Kansas City, in the county of Jackson and state of Missouri, which 
said national banking association had been theretofore created, organized, and 
established, and was then existing and dolng a banking business in the city 
of Kansas Oity and county of Jackson, in the state of Missouri, in the divi- 
sion and district aforesaid, under the laws of the United States. That they, 
the said David V. Rieger so being président and the said Robert D. Covington 
so being cashier of said national banking association as aforesaid, and by vir- 
tue of the officiai relation of the said David V. Eieger as président and the 
said Robert D. Covington as cashier of said national banking association, and 
by vlrtue of the power of control, direction, and management, which said 
David V. Rieger as such président and said Robert D. Covington as such cash- 
ier of said national banking association possessed over the moneys, funds, 
and crédits of said national banking association, on the said 8th day of De- 
cember, A. D. 1894, then and there at said city of Kansas City and county of 
Jackson, In the state of Missouri, In the division and district aforesaid, did 
willfully, wrongfully, unlawfuUy, and with intent to injure and defraud said 
national banking association and divers other persons to the grand jurors 
aforesaid unknown, and without the knowledge and consent of the said na- 
tional banking association, its board of directors and committees, and for the 
use, benejit, and advantage of the said David V. Rieger and the said Robert D. 
Covington and other persons to the grand jurors aforesaid unknown, misapply 
certain of the moneys, funds, and crédits of the said national banking associa- 
tion, to wlt, the sum of fifteen thonsand three hundred and forty-five ($15,- 
345) dollars, and of the value of fifteen thousand three hundred and forty-flve 
($15,345) dollars. In the manner and by the means following: That is to say, 
that they, the said David V. Rieger as président and the said Robert D. Cov- 
ington as cashier as aforesaid of said national banking association, did on the 
said 8th day of December, A. D. 1894, willfully, wrongfully, and unlawfuUy, 
and with intent to Injure and defraud said national banking association and 
said divers other persons to the grand jurors aforesaid unknown, then and 
there recelve and discount, with the moneys, funds, and crédits of said na- 
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tional banking association, a certain promissory note made and drawn by one 
BenjaTnin W. Townley, dated on the 8th day of Deoember, A. D. 1894, for the 
sum of fifteen.thousand and six hundred ($15,600) dollars, due and payable on 
the llth day of April, A. D. 1894, a more particular description of which said 
note is to the grand jurors aforesaid unknown, and which said promissory 
note, when so received and discounted as aforesaid, was not then and there 
well secured, and they, the said David V. Eieger and the said Eobert D. Cov- 
ington, then and there weil knew at the time, he, the said Benjamin W. ïown- 
ley, being then and there whoUy Insolvent and owning no property subjeet to 
exécution, as they, the said David V. Kieger and Eobert D. Covington, then 
and there •well knew at the time, and which said amount of flfteen thousand 
three hundred and forty-five ($15,345) dollars, it being the proceeds of the dis- 
count of said note aforesaid, was wholly lost to the said national banking 
association. And so the grand jurors aforesaid, upon their oaths aforesaid, 
do say that they, the said David V. Eieger as such président and Robert D. 
Covington as such cashier of said national banking association as aforesaid, 
in the manner andform and by the means and for the use and beneflt and with 
the intent and without knowledge and consent aforesaid, flfteen thousand three 
hundred and forty-five ($15,345) dollars, of the said moneys, funds, and crédits 
of said national banking association, wrongfully and unlawfully did then and 
there willfully misapply, contrary to the form of the statute in such case 
made and provided, and against the peace and dignity of the United States of 
America." 

Following a conviction upon the foregoing count, sentence was imposed on 
the accused, and the case is before this court for review on a writ of error 
sued out by him. 

Frank Hagerman (Willard P. Hall, on the brief), for plaintiff in 
error. 
William H. Wallace, Sp. Asst. U. S. Atty. 

Before CALDWELL, SANBOEK, and THAYER, Circuit Judges. 

THAYEE, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

Certain technical objections were made in the lower court to that 
count of the indictment upon which a conviction was had, and the 
same objections are urged in this court. Thèse will be flrst noticed. 
It is said — First, that the Townley note referred to in the indictment 
is not suffîciently described, because the name of the payée is not 
mentioned; second, that the pleader should hâve alleged that the 
misapplication of the funds of the banking association was "with- 
out the knowledge or consent" of the association, its directors and 
committees, instead of alleging such facts conjunctively by the use 
of the word "and"; and, third, that the allégation that the misap- 
plication was "of the moneys, funds, and crédits of said national 
banking association" is too indefinite for a criminal pleading. Each 
of thèse propositions must be adjudged to be without substantial 
merit and untenable. In some cases, as in prosecutions for forgery 
or uttering a forged instrument, the instrument constitutes the sub- 
ject-matter of the offense, and it is necessary to describe the same 
with great particularity. It will be observed, however, that the 
Townley note is not mentioned in that part of the count in which 
the pleader describes the offense complained of in the language of 
the statute; but it is referred to in that part of the count where 
the pleader, for the beneât of the accused, and to enable him to 
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prépare his défense, states the manner and raeans by which the 
misapplication complained of was accomplished. In that part of 
the count it was only necessary, we think, to describe the Townley 
note in such a manner as would advise the accused with reasonable 
certainty what note was intended; and we entertain no doubt that 
the description given of the note by its date and amount and the 
name of the maker was fuUy adéquate to identify it, without men- 
tioning the name of the payée. Such being the fact, further de- 
scriptive words ought not to be required in a case like the one at 
bar, where a written instrument is referred to simply for the pur- 
pose of showing the manner and means whereby a misapplication of 
the bank's funds was accomplished. In such cases it is clear, we 
think, that the written instrument need not be set out in haec verba, 
and to hold that the name of the payée ought to hâve been stated, 
together with the other marks of identification, would be équiva- 
lent to holding that the note should hâve been copied in full into 
the indictment. There is even less merit in the contention that 
want of knowledge on the part of the bank and its offlcers of a 
misapplication of the bank's funds should hâve been alleged dis- 
junctively instead of conjunctively. It would hâve been sufQcient 
to aver that the misapplication complained of was committed with- 
out the knowledge of the bank, its directors and committees, since 
such an averment would hâve implied that they did not consent to 
the wrongful act in question. The pleader, as we construe the al- 
légation, avers that the act was doue without their knowledge, and 
dlso without their consent, thereby alleging more than was neces- 
sary. Bût the fact that the averment was broader than it need 
to hâve been does not injuriously affect the pleading. To hold oth- 
erwise would be to indulge in hypercriticism. Neither can it be 
said that the allégation that the défendant misapplied "certain 
moneys, funds, and crédits of the said national banking associa- 
tion" is too indefinite and renders the indictment bad; for what- 
ever uncertainty arises from the use of the words "moneys, funds, 
and crédits," in the flrst instance, is removed by a subséquent ex- 
plicit statement that the offense committed by the accused consi sied 
in discounting for his own benefit a note which was known to him 
at the time to be utterly worthless. For the reasons stated, we are 
of opinion that the three supposed defects in the indictment last 
enumerated were uniraportant, that they did not operate to the préj- 
udice of the défendant in any manner, and that they were prop- 
erly disregarded by the trial court. 

It is further urged in behalf of the accused that there was such 
a variance between the proof and the description given in the indict- 
ment of the Townley note as entitled him to an acquittai. The in- 
dictment referred to the note as one "made and drawn by one Ben- 
jamin W. Townley, dated on the 8th day of December, 1894, for the 
sum of flfteen thousand and six hundrèd ($15,600) dollars, due and 
payable on the llth day of April, A. D. 1894." The proof, on the 
other hand, disclosed a note for the same amount and of the same 
date as that stated in the indictment, and signed either "Benjamin 
W. Townley" or "B. W. Townley," but "due and payable four months 
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after date," to wit, April 11, 1895. The point to be determined is 
whetker this constituted a fatal variance, or one which should be 
disregarded. It will be observed tbat the indictment does net aver 
how the note was signed, whether "Benjamin W. Townley" or "B. W. 
Townley," the averment being that it was "made and drawn by one 
Benjamin W. Townley," and the proof discloses that it was made 
by him, so that the doubt raised by the évidence (the note having 
been destroyed or lost) as to the manner in which Townley's given 
name was written — whether in full or merely by signing the initial 
letters "B. W." — is of no importance, and does not create a variance. 
The fact chiefly relied upon is that the note was alleged t& be due 
April 11, 1894, whereas the proof showed it to be due April 11, 
1895. It is obvions, we think, from the nature of the mistake, 
which seems to hâve been made by the scrivener in drawing the in- 
dictment, that any intelligent person who chanced to read it would 
assume without inquiry that a mistake had been made, and that 
the period of maturity stated, to wit, April 11, 1894, was intended 
to be April 11, 1895, and that the indictment should be so read. 
We do not regard it as probable, or even as possible, that the ac- 
cused was misled to any estent by the error in question, and for 
that reason the contention made in behalf of the accused cannot 
be sustained on the ground that he was prejudieed in making his 
défense because of the variance. 

Counsel for the accused contend, however, that it is not neces- 
sary that it should appear that the variance was so far material 
as to mislead the accused or put him to any disadvantage in making 
his défense. They insist, in substance, that the prosecution was 
bound to prove the exécution of such a note as was described in the 
indictment, although the averment as to the day of maturity might 
hâve been omitted, and that such particularity of proof was requi- 
site because an offense could not hâve been charged without re- 
ferring to the Townley note, and that under such circumstances 
every allégation tending to identify the note became and was mate- 
rial. The rule of law thus invoked is one which is applied most 
frequently in prosecutions for larceny and embezzlement, although 
it is not confined in its application wholly to that class of cases. 
When one is accused of stealing or embezzling property of any sort, 
the description of the thing stolen or embezzled must usually be 
proven strictly as averred. The examples which are usually given 
to illustrate this rule are as follows: If one is accused of stealing 
a white horse or live turkeys, he cannot be convicted by proof of 
the theft of a black horse or dead turkeys; and, if one is accused 
of causing the death of another by poison, a conviction cannot be 
obtained by proof that the death was occasioned in an entirely dif- 
férent manner, as by shooting or by the use of a deadly weapon. 
U. S. V. Howard, 3 Sumn. 12, 26 Fed." Cas. .388, Fed. Cas. No. 15,403, 
and cases there cited. The reason underlying the rule as applied 
in the foregoing instances is obvions; the reason being that the 
record of a conviction or acquittai, where the proof, as respects 
objects described, differs so widely from the allégation, may not be 
readily available as a bar to a second prosecution for fhe same 
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offense. We are not satisfled, however, that the aforesaid rule 
which is invoked in behalf of the accused has any application to the 
case in hand. The défendant below was charged in the first part 
of the indictment with a willful misapplication of the bank's funds 
to the amount of $15,345 for his own benefit and advantage, the 
misapplication of money or funds under such circumstances being 
the statutory offense; and, as we hâve before remarked, allusion 
was made in the indictment to the Townley note merely for the pur- 
pose of disclosing the method or the means whereby the misapplica- 
tion was aceomplished. The note was not the subject-matter of the 
offense, as it would hâve been if the défendant had been accused of 
stealing, embezzling, or forging it, but it was a mère instrumentality 
by which a misapplication of the bank's funds had been consummated. 
For that reason it was not necessary, we think, to describe it with the 
particularity that would hâve been necessary had it formed the sub- 
ject-matter of the offense; and we are furt'hermore of opinion that 
greater freedom may be indulged in treating as surplusage certain 
words that were intended to describe the note, which described it 
imperfectly, especially as It is apparent that the accused was not 
prejudiced by such false détails of description, but well knew what 
note was intended. In indictments like the one now under consid- 
ération the note would hâve been sufficiently described if the de- 
scription had been confined simply to the date, the amount, and the 
name of the maker, since it does not appear that Townley had ex- 
ecuted more than one note to which such détails of description could 
hâve applied. T'nder thèse circumstances, we perceive no sufflcient 
reason why the unnecessary words, ''due and payable April 11, 
1894," may not be rejected as surplusage. The rule is well settled 
that even in criminal cases the substance of the issue only need 
be proven, and that if other matters are proven, not in strict con- 
formity with the allégations of the indictment, which do not tend 
to the préjudice of the accused, the variance will not be esteemed 
material. In the case of Hall v. U. S., 168 U. S. 632, 18 Sup. Ct. 
237, 42 L, Ed. 607, the indictment was for stealing money out of a 
letter which came to the defendant's possession as a postal clerk; 
and the indictment described the letter as one addressed to "Mrs. 
Susan Metcalf, No. 346 E. 24th St., New York City, N. Y., and 
* * * intended to be delivered by a letter carrier." The proof 
disclosed that the person and the number described were flctitious, 
there being no such person or number, and that it was not intended 
to be delivered in the manner alleged. The court held, however, 
notwithstanding the fact that the letter was not intended to be 
delivered, that the allégation to the contrary was immaterial, and 
the variance not fatal. In Putnam v. U. S., 162 U. S. 687, 16 Sup. 
Ct. 923, 40 L. Ed. 1118, an indictment for defrauding a national 
bank described it as the National Granité State Bank, while the 
évidence disclosed that its authorized name was the National Gran- 
ité State Bank of Exeter. It was held that the variance was im- 
material, since it was impossible to suppose that the accused had 
been in any way misled by the misnomer. And in a case hereto- 
fore cited (U. S. v. Howard, 3 Sumn. 12, Fed. Cas. No. 15,403), where 
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an indictment for an assault committed with a dangerous weapon 
alleged that the assault was committed on a vessel owned by Wil- 
liam Nye and others, and the proof showed that the vessel was 
owned by Willard Nye and others, it was held that the variance 
was immaterial, because the allégation as to the particular owner- 
ship of the vessel was unnecessary. See, also, State v. Davis, 109 
N. C. 780. 14 S. E. 55; State v. Bibb, 68 Mo. 286; People v. Phillips, 
70 Cal. 61, 11 Pac. 493; U. S. v. Matthews (D. C.) 68 Fed. 880; 
Eogers v. State, 90 Ga. 463, 16 S. E. 205; Long v. State, 23 Neb. 
33, 36 N. W. 310; Peyton v. Tappan, 2 111. 388. We conclude, there- 
fore, that the variance complained of ought not to be adjudged 
saterial, and that an adjudication declaring it to be material and 
fatal would be in violation of the spirit and purpose of the fédéral 
statute of jeofailes. Eev. St. § 1025. 

That count of the indictment under which a conviction was had 
alleged, among other things, that the misapplication of funds by 
the défendant was "for the use, benefit, and advantage of the said 
David V. Kieger and the said Éobert D. Covington, and other per- 
sons to the grand jurors aforesaid unknown." In view of this allé- 
gation, it is insisted on the part of the accused that he was entitled 
to hâve the jury détermine whether the grand jury did not in fact 
know when they returned the indictment the names of the other 
persons who realized a beneflt or advantage by reason of the mis- 
application. It is said, in substance, that if the jury had found that 
the names of other persons benefited were known to the grand jury, 
or ought to hâve been known, it would hâve established such a vari- 
ance between the proof and the allégation as in and of itseif would 
hâve entitled the défendant to an acquittai. With référence to this 
contention it is quite sufficient to say that there was no substantial 
évidence, in our judgment, which would hâve warranted the jury in 
ânding that the presentment was false, in that the grand jurors 
knew the names of other persons who were benefited directly or in- 
directly by the misapplication, and might hâve stated them. More- 
over, it is impossible to see in what way the défendant was preju- 
diced by the supposed variance which he wished to establish. There 
was proof tending to show that the misapplication was for the bene- 
flt and advantage of the accused, and the jury were required to flnd 
that fact, and did se find. The défendant was not put to any dis- 
advantage in making his défense, even if the name or names of some 
other person or persons who were likewise benefited were known 
to the grand jury, or might hâve been known, and the name or names 
of such person or persons were not disclosed. Altogether the point 
now under considération seems so highly technical and unimportant 
as not to deserve serions considération by an appellate court. 

Again, it is said that the trial judge erred in refusing to re-read 
that portion of his original charge relating to "the presumption of 
innocence and reasonable doubt" when he re-read other parts of the 
original charge. The incident ont of which this assignment of error 
arises, as disclosed by the record, was as follows: The jury returned 
into court on the day succeeding the submission of the cause, be- 
fore a verlict had been reached, and requested the trial judge to 
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re-read to them so much of his original charge as related to the 
Townley transaction; that being the transaction complained of in 
the first count of the indictment, on which a conviction was obtained. 
The court complied with the request by re-reading its original charge 
relating to the Townley transaction, and gave some additional in- 
structions relating thereto. Counsel for the défendant thereupon 
requested the trial judge to re-read those parts of the original charge 
relating to "the presumption of innocence and reasonable doubt." This 
the court declined to do, having first asked the jury if they desired 
to hâve those parts of the charge re-read, and having received a re- 
ply, through their foreman, that they did not. The case chiefly re- 
lied npon to sustain this contention is Spurr v. U. S., 174 U. S. 728, 
19 Sup. et. 812, 43 L. Ed. 1150. The other cases cited by the dé- 
fense seem to hâve no direct bearing on the point to be determined. 
In the Spurr Case the accused was indicted for willfuUy and un- 
lawfully certifying certain checks on a national bank, knowing that 
the drawers did not hâve on deposit the requisite funds to meet the 
checks. One section of the Eevised Statutes of the United States, 
to wit, section 5208, made it unlavcful for an ofScer of a national 
bank to certify a check unless the drawer had on deposit at the 
time funds equal to the amount of the check. But this section 
merely rendered the act unlawful, without imposing a penalty. Aa 
act of congress passed in 1882 imposed a penalty for the willful vio- 
lation of section 5208. After that case had been committed to the 
jury, and they had had the same under considération for some hours, 
they returned into court and submitted to the trial judge the fol- 
lowing jequest : "We want the law as to the certification of checks 
when no money appeared to the crédit of the drawer." The trial 
judge thereupon read the first part of section 5208 of the Eevised 
Statutes, and made some observations thereon. As the jury were 
retiring the defendant's attorney stated to the court that he thought 
the jury wanted advice as to the act of 1882, making it an offense to 
willfully violate section 5208, and, in connection with such remark, 
requested the court to explain that act to the jury; it being the one 
which made the act complained of criminal. This request was re- 
fused, and such refusai was held to be a material error. It is ob- 
vious, we think, that the case relied upon to sustain the defendant's 
contention is not a controlling authority in the case at bar. In the 
former case the court omitted to read and explain that portion of 
the statute which created the offense, and concerning which the jury, 
most likely, desired further advice. In the case in hand the instruc- 
tions which counsel for the accused asked to bave re-read were the 
common instructions relating to the presumption of innocence and 
reasonable doubt, which are given in ail criminal cases, and with 
which laymen as well as lawyers are usually conversant. We must 
assume, from the reply of the foreman, that the jury did not désire 
to bave those parts of the charge re-read, because they recollected 
the substance of the instructions, and understood perfectlj that the 
presumption of innocence attended the accused until his guilt wa» 
established beyond a reasonable doubt, and that they were bound 
to acquit the accused if they entertained a reasonable doubt of his 
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guilt. This being so, the trial judge did not err in refusing to re- 
read the two instructions. 

Some other errors are assigned, wLich, in onr judgment, do not 
require extended considération. It is said that the trial court erred 
in charging the jury, in substance, that, in determining whether the 
Townley note at the time cf its discount was adequateiy secured, 
they might consider what was realized by the receiver of the bank, 
something over three years after the discount, from certain prop- 
erty which was hj'pothecated at the time ol the discount to secure 
its payment. We perceive no substantial error in the direction so 
given, because the court at the same time directed the jury to con- 
sider any facts and circumstances in évidence which tended to show 
that the property in question had depreciated in value after the 
Townley note was discounted, and before the receiver realized upon 
the property that had been hypothecated to secure it. With this 
admonition directing the attention of the jury to a possible dépré- 
ciation in the value of the property through natural causes, we fail 
to see that the instruction given was in any respect erroneous. 

It is said that an error was committed by the trial court in in- 
structing the jury, as it did, in substance, that, if the alleged mis- 
application of the money and funds of the bank was without the 
bank's knowledge or consent at or before the wrongful act was com- 
mitted, no subséquent knowledge or consent obtained or given by 
the bank could be considered by the jury as justifying the misappli- 
cation. We are of opinion, however, that this direction was right. 
If the act complained of at the time it was committed constituted 
a willful misapplication of the money or funds of the bank, and was 
an offense against the laws of the United States, the fact that the 
act in question subsequently became known to the ofificers of the 
bank, and that they impliedly consented thereto, by taking no ac- 
tion or making no complaint, cannot be regarded as condoning the 
offense or as altering its criminal character. This point was ad- 
judged, in substance, in U. S. v. Youtsey (0. C.) 91 Fed. 864, 870, 
and with the views expressed in that case on the point in question 
we fuUy concur. 

Again, it is said that the trial court erred in refusing to charge 
the jury, as requested, that the jury could find the défendant guilty 
or innocent of some of the varions offenses charged in the indict- 
ment, and retum a verdict of disagreement as to other counts. As 
we understand learned counsel for the accused, the benefit which 
the accused might hâve realized from this instruction was a verdict 
of disagreement on that count of the indictment upon which a con- 
viction was obtained. Concerning this contention it is quite suffi- 
cient to say that the verdict of the jury cannot be imjreached by 
indulging in spéculations of that character. It must be presumed 
that the verdict of the jury flnding the défendant guilty on the first 
count expressed the opinion of each and ail of the jurors, founded 
upon the évidence and the instructions of the court, and that the 
resuit would not hâve been différent if the refused request had been 
given. If it be conceded that the request was not objectionable in 
point of law, the refusai of the same was at most an immaterial 
error. 
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Two further contentions on the part of the accused that are closely 
related hâve been reserved for final considération. The ûrst of thèse 
contentions is that the count of the indictment heretofore quoted 
does not suiBciently allège a willful misapplication of moneys, funds, 
or crédits to sustain a conviction; and the second is that the évi- 
dence produced at the trial in support of the count tended only to 
show a willful abstraction of a crédit of the bank, and had no tend- 
ency whatever to establish a misapplication of funds or crédits. 

The argument in support of the iirst proposition is, in substance, 
that the charge preferred is defective for the reason that it contaius 
no spécifie avennent that the proceeds of the Townley note after 
the discount were converted to his own use by the défendant, or 
that they were converted to the use of any other person. Such an 
allégation, it is said, is necessary in an indictment under section 
5309 for a willful misapplication of moneys, funds, or crédits. We 
are not able to assent to this proposition. It is well settled by sev- 
eral adjudications that an indictment for the crime in question, al- 
though it is declared by statute to be only a misdemeanor, is not 
sufiBcient if the offense is described simply in the language of the 
statute. And the reason given to sustain this view is that the funds 
of a national bank may be misappropriated or dealt with wrong- 
fully without incurring the penalty denounced by section 5209, and 
that the accused, even in prosecutions for a misdemeanor, is entitled 
to information of the précise nature of the act complained of, if the 
language of the statute will not convey such information. Hence 
an indictment under section 5209, besides alleging the offense of 
misapplying funds in the language of the statute, should descend 
to particulars, and describe the act or transaction which is claimed 
to be an offense, and the manner in which the statute was violated. 
Such particularity of averment is essential, not only to advise the 
accused of the proof that will be adduced against him, but also to 
differentiate the act complained of from other acts, amounting to 
a misappropriation of funds, which, although unlawful, are not crim- 
inal. U. S. v. Britton, 107 U. S. 655, 661, 2 Sup. Ct. 512, 27 L. Ed. 
520; Id., 108 U. S. 193, 196, 2 Sup. Ct. 526, 27 L. Ed. 701; Id., 108 
U. S. 199, 206, 2 Sup. Ct. 531, 27 L. Ed. 698; U. S. v. Northway, 120 
U. S. 327, 331, 7 Sup. Ct. 580, 30 L. Ed. 664; U. S. v. Harper (C. C.) 
33 Fed. 471. In the first of the Britton Cases above cited it was 
said arguendo, while discussing the various offenses defined by sec- 
tion 5209, that "to constitute the offense of willful misapplication 
there must be a conversion to his own use or the use of some one 
else of the moneys and funds of the association by the party char- 
ged." An équivalent expression is found in TJ. S. v. Harper (C. C.) 
33 Fed. 471, 478, and similar expressions, perhaps, may be found 
in other cases. But no controlling authority has been called to 
our attention in which it is held that an indictment for misapply- 
ing the funds or crédits of a national bank must, in terms, allège a 
conversion of the same by the accused to his own use, or a conver- 
sion to the use of some one else. The proof adduced to support the 
allégation, which is usually found in such indictments, that the act 
was done "for the use, benefit, and advantage" of the accused, will 
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generally show a conversion. But an allégation that the fund or 
crédit was converted, further than a conversion may be implied 
from the averment that the misapplication was "for the use, benefit, 
and advantage" of the accused or some other specified person, is, 
in our judgment, unnecessary. In the case of Evans v. U. S., 153 
U. S. 584, 14 Sup. et. 934, 38 L. Ed. 830, an indictment for the will- 
ful misapplication of funds and crédits underwent careful considér- 
ation, and it was adjudged sulficient, although it did not allège a 
conversion, but only alleged that the misapplication was "for the 
use, benefit, and advantage" of the accused. Such, also, seems to 
hâve been the form of the allégation in the case of U. S. v. North- 
way, 120 U. S. 327, 331, 7 Sup. Ot. 580, 30 L. Ed. 664, and the count 
was held good. We conclude, therefore, that if the act constituting 
an alleged criminal misapplication of the funds of a national bank 
is fuUy described in an indictment, so as to advise the accused of 
the particular transaction which is called in question, and the act 
is averred to hâve been done willfully and with intent to injure and 
defraud the bank, and without its knowledge or consent, it is suffl- 
cient to allège generally that the act was done for the use, benefit, 
and advantage of the accused, or some company or person other 
than the bank, and that the pleader need not allège a conversion of 
the fund or crédit. It is clear, we think, that this should be the 
rule when, as in the case in hand, the indictment also allèges that 
by reason of the misapplication the fund or crédit "was whoUy lost" 
to the bank. 

Inasmuch as the second contention of counsel last above stated 
is, in effect, that the count of the indictment on which a conviction 
was had charges one offense, to wit, a willful misapplication of money 
or funds, while the proof offered in its support tends to show the 
commission of another and entirely différent offense, we deem it 
essential at this point to state some of the more material facts re- 
lating to the Townley note which the testimony adduced at the trial 
tended to establish: The Missouri National Bank of Kansas City, 
Mo., hereafter termed the "bank," was organized in January, 1891, 
and until its failure in December, 1896, David V. Rieger, the de- 
fendant, was its président, and had full control of its aflairs and 
dictated its policy. On December 8, 1894, the bank held among its 
bills receivable a note for the sum of |15,000 that had been executed 
by John J. Rieger, a brother of the accused. The défendant claimed 
that this note represented funds of the bank which he, as président, 
had from time to time expended for its benefit, and that neither 
himself nor his brother were under a légal obligation to pay the 
same. The prosecution insisted, and adduced abundant évidence to 
sustain the contention, that the note represented an indebtedness 
of the défendant to the bank for borrowed money; that the bank 
had originally held the defendant's note for the indebtedness; and 
that he had caused it to be shifted into the name of his brother in 
February, 1893, for the purpose of concealing his indebtedness to 
the association. Some time prior to May 25, 1894, the bank had 
become the équitable owner and was in control of ail of the tangible 
property of a manufacturing concern that had previously done 
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business at Kansas City, Mo., and had become insolvent, owing the 
bank about $17,000. It had acquired the property in question by 
foreclosing a mortgage upon the same in the sum of $4,000, which 
it owned. The title to this property stood in the name of A. J. 
Armstrong, who had purehased it at the foreclosure sale for account 
of the bank, and held it as its agent or trustée. On May 25, 1894, 
a corporation called the Haie Harness & Fire Supply Company was 
organized, with an authorized capital of |20,000 ; and upon its organ- 
ization ail of the aforesaid property was transferred to the corpo- 
ration by Armstrong, with the knowledge and consent of the de- 
fendant. AU but 10 of the 200 shares of the capital stock of this 
corporation were issued to Armstrong in exchange for the property 
aforesaid which he had transferred to it. He seems to hâve held 
the stock after it was issued to him merely as trustée for the bank. 
Afterwards, and on or about December 1, 1894, the défendant ap- 
proached Benjamin W. Townley with a suggestion that he should 
purchase the stock in the supply company that was then held by 
Armstrong, and assume control of the company. Townley at the 
time had no means to buy the stock or conduct the business of the 
concern, as the défendant well knew, but he was given to under- 
stand that the bank would discount his paper to enable him to make 
the purchase. In accordance with the def endant's suggestion, Town- 
ley entered into negotiations with Armstrong, which resulted in a 
formai purchase of the stock of the supply company for the sum of 
$25,000. To consummate the purchase Townley executed two notes 
in favor of the bank, — one for $15,600, dated December 8, 1894, and 
due four months after date, which is the note referred to in the in- 
dictment, and another note in the sum of $9,200. The first of thèse 
notes the défendant caused to be discounted with the funds of the 
bank, without the knowledge or sanction of its directors or its dis- 
count committee. The net proceeds of the discount, to wit, $15,345, 
were placed to the crédit of Townley on the books of the bank, and 
were made subject to his check. Thereupon, in payment for the 
stock aforesaid, Townley drew his check against this crédit in favor 
of Armstrong for the sum of $15,000, and delivered it to him, and 
the latter indorsed it and subsequently delivered it to the défend- 
ant. The check was in due course of business charged against Town- 
ley's account, and contemporaneously therewith the note of J. J. 
Eieger for $15,000, then held by the bank, was entered as paid on 
its books, and was subsequently surrendered, either to J. J. Eieger 
or to the défendant, as having been fully paid and canceled. The 
residue of the proceeds of the discount of the Townley note, amount- 
ing to $345, remained to Townley's crédit; and, as the évidence of 
the défendant himself shows that the Townley account with the 
bank thereafter remained an active account for some time, the pre- 
sumption is, and the jury were fully warranted in finding, that that 
sum was eventually drawn out by Townley and used for his own ben- 
eflt. The Townley note for $15,600 was renewed several times, either 
in the name of Townley or in the name of the Haie Harness & Pire 
Supply Company, but was never paid, although the stock of the sup- 
ply company which Townley had purehased from Armstrong was 
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hjpothecated by him to secure its payment. The receiver of the 
bank eventaally succeeded in vealmng about $2,000 by the sale of 
the stock, or by the sale of the property of the supply company which 
the stock represented, to be applied on the entire Townley indebt- 
edness, which amounted at the time to more than $25,000. It was 
further proven in the course of the trial that while the bank was a 
going concem the défendant and two of his brothers had obtained 
large sums of money from the association, and that the notes which 
were originally executed by them for such loans had been retired 
from time to time with the proceeds of notes which the défendant 
had caused to be discounted for other persons and corporations 
whose crédit was at the time bad; the resuit being that when the 
bank was closed by the comptroller it held worthless paper of other 
persons and corporations to the amount of about $81,000, represent- 
ing money that had originally been obtained by the défendant and 
his brothers. Altogether, the testimony was ample, we think, to 
warrant the jury in finding, as they appear to hâve done, that the 
accused knew that the Townley note was not well secured when he 
directed it to be discounted and that he never expected the note to 
be paid hj the maker, but did intend to use the proceeds to retire 
the J. J. Eieger note and to extingniah the liability evidenced by 
that instrument, so far as the books of the bank would disclose. 

The argument in support of the proposition that the facts above 
detailed hâve no tendency to sustain the charge which is made by 
the indictment proceeds upon the theory that no money or funds 
were willfuUy misapplied, within the meaning of the statute, be- 
cause no money was paid to Townley at the time his note was dis- 
counted. It is said that the bank parted with money only at the 
time when the debt evidenced by the Rieger note was contracted; 
that the net resuit of the Townley transaction was the substitu- 
tion of his note for that of J. J. Eieger, without the actual payment 
of any money; and that the real offense which the proof discloses 
was the abstraction of a crédit, to wit, the Rieger note, which 
offense is not charged in that count of the indictment on which the 
conviction rests. It is erroneous, however, to assume or assert 
that none of the proceeds of the Townley discount were paid ont by 
the bank; for, as we hâve heretofore shown, there was évidence 
from which the jury might well hâve concluded, and doubtless did 
conclude, that |345 was paid either to Townley in person, or to 
some one else pursuant to his order. But, aside from this view 
of the case, we are of opinion that money and funds of the bank 
(using the latter words in this instance as synonymous) were misap- 
plied, notwithstanding the fact that the proceeds of the discount 
were not paid over the counter either to him or to any one else. 
By direction of the accused, and with full knowledge that the Town- 
ley note was worthless, or at least not properly secured, and would 
not be paid in full, the entire proceeds of the discount were placed 
to Townley's crédit on the books of the bank, subject to hi» dis- 
posai. By that act the bank became his debtor to the amount of 
$15,345, and, according to the customs and usages of banks, was 
bound to honor his checks to the full amount of the fund standing 
lOTF.— 69 
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to Mb crédit. What was thns doue was plainly tantamount to pay- 
ing the money to Townley or iatmsting it to his custody, since it 
was placed at his disposai, and in tlie ordinary course of business 
the employés of the bank who had immediate"^ charge of its funds 
would hâve honored his checks until the fund was exhausted. He 
did in fact dispose of the bulk of the fund by drawing his check 
in favor of Armstrong in payment for the stock which he had con- 
tracted to buy, and the check so drawn was honored in the custom- 
ary way. The check subserved the purpose for which it was drawn, 
in that it paid for the stock and transferred the greater part of the 
proceeds of the discount to another, to be dealt with as he thought 
proper. We perceive no reason, therefore, why the act complained 
of (it having been done in the manner and for the purpose described 
in the indictment) should not be regarded as a willful and criminal 
misapplication of the bank's money and funds, although no money 
was actually handled or counted, inasmuch as the object which the 
parties had in view was accomplished as eflectually as it would 
hâve been accomplished if the entire proceeds of the discount had 
been paid directly to Townley, and he in turn had paid $15,000 to 
Armstrong, and the latter had paid it to the accused. In the case 
of Dow V. U, S., 49 U. S. App. 605, 613, 27 C. O. A. 140, 82 Fed. 904, 
this court held that it is not always necessary that money should 
be actually withdrawn from a bank, to constitute a criminal misap- 
plication of its funds, and that the olïense may be consummated in 
other ways, — as by treating checks known to be worthless as good, 
and permitting them to be placed to the crédit of a customer on the 
books of a bank with intent to defraud it, and in such a way that 
the bank becomes bound to the customer for the amount of the 
checks. In the case of U. S. v. Youtsey (C. C.) 91 Fed. 864, 867, 
which seems to hâve been caref uUy considered, it was ruled, in sub- 
stance, that the charge of willfully misapplying the funds of a na- 
tional bank would be sustained by proof that its cashier had dis- 
counted a worthless note, placed the proceeds to the crédit of the 
maker, then transferred this crédit to his own account by means 
of the maker's check, and subsequently made a pretended payment 
of a note which was held by the bank, of which he was one of the 
makers, by drawing his own check on his own account. No money 
was actually withdrawn in the course of this transaction, the end 
in view having been accomplished by transferring crédits in the 
usual way, by means of checks; but a conviction was allowed as 
for a criminal misapplication of the bank's money. It is manifest 
to any one who is familiar with banking transactions that the funds 
of a national bank may be easily appropriated by its offîcers, either 
to their own use or to the use of third parties, without handling 
any of its money, by giving to some one a fraudaient crédit on its 
books, and then permitting the crédit to be shifted from one person 
to another by means of checks. By such means other persons may 
acquire a claim on the bank's funds which it cannot dispute. We 
are unwilling to hold, therefore, that the giving of a fraudulent 
crédit, and permitting it to be transferred as genuine on the bank's 
books, does not amount to a criminal misapplication of its money 
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or funds, unless money is at the time actually witiidrawn; for by 
such devices, whicli may assume différent forms, and be skillfully 
contrived to escape observation and détection, gross frauds may be 
perpetrated, and gross wrong be done to a bank's customers and 
stockholders. We conclude that in the case in hand tbe évidence 
was fully sufficient to warrant tlie jury in finding that the défend- 
ant had been guilty of a eriminal misapplication of the bank's 
funds, and that the contention to the contrary is not well founded. 

Counsel for the accused furthermore suggest that in this instance 
the banking association sustained no loss by the wrongful conduct 
of the accused, because the check which was delivered by Townley 
to Armstrong was ultimately delivered by the latter to the accused, 
and was by him employed to retire the Eieger note, which was of 
no more value than the Townley note. Conceming this suggestion 
ît may be said that the record would not warrant this court in hold- 
ing that the one note was as worthless as the other, and that the 
bank eventually sustained no loss or injury. The accused was its 
président, and was in receipt of a considérable salary; and the J. 
J. Eieger note evidenced his own indebtedness to the bank, as the 
jury found. If a proposition to take the Townley note in payment 
for the Eieger note had been submitted to the board of directors of 
the Missouri National Bank, it is more than likely that it would 
hâve been speedily rejected. Moreover, the fact that the transac- 
tion complained of was not communicated to the directors, as it 
probably would hâve been if the accused acted at the time in good 
faith and without fraudulent intent, raises a strong presumption 
that he knew that it was detrimental to the bank's interests, and 
that it was undertaken by him for the purpose of reaping a Per- 
sonal beneflt or advantage at the expense of the bank. The jury, 
we think, were well warranted in drawing such a conclusion. 

Some other questions hâve been raised by counsel that are of less 
importance than those already noticed, ail of which hâve received 
our carefui attention, but do not require spécial comment. Upon 
the whole, we are of opinion that no material error prejudicial to 
the accused was committed in the course of the trial, and that the 
conviction ought to be affirmed. It is so ordered. 

SANBOEN, Circuit Judge. I am unable to concur in the conclu- 
sion of the majority in this case, because, in my opinion, the plain- 
tiff in error has been tried and convicted of an offense with which 
he was not charged. The statute under which the indictment was 
drawn provides: 

"Every président, director, cashler, teller, clerk, or agent of any associa- 
tion, who embezzles, abstracts, or willfully misapplies any of the moneys, 
funds, or crédits of the association * • ♦ with Intent, in either case, to 
injure or defraud the association * • • ghall be deemed guilty of a mis- 
demeanor and sball be Imprlsoned not less than five years nor more than ten." 

Abstraction and misapplication are distinct offenses under this 
statute. The plaintiff in error has been tried and convicted of the 
abstraction from the bank of the promissory note of J. J. Eieger 
for $15,000, when the only charge against him was the misapplica- 
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tion of the funds and crédits of the bank by tbe discount of the 
Townley note, and even tMs charge was not well pleaded. When 
the eyidence had been produced it proved without contradiction 
that the only possible loss which the bank had sustained by the 
entire transaction detailed consisted in the abstraction from the 
bank of J. J. Eieger's promissory note of |15,000, and the possible 
loss of $345 of its funds that may hâve been checked out by Town- 
ley from the balance of his momentary crédit of $15,345. The évi- 
dence was that when Townley's note was discounted he was cred- 
ited with $15,345; that he gave Armstrong a check for $15,000; 
that Annstrong delivered this check to the plaintiff in error; that 
the latter charged this |15,000 to Townley on the books of the bank 
against the crédit of |15,345 which he had given him, canceled the 
check, and abstracted from the bank the note of J. J. Kieger for 
$15,000. The charge in the indictment was a misapplication of the 
moneys, funds, and crédits of the bank by means of the discount 
of the Townley note. When that note was presented for discount, 
Townley had no crédit in the bank, and the bank held the note of 
J. J. Rieger. "When that transaction was completed, Townley had 
a crédit in the bank of $345., and the bank had surrendered the note 
of Eieger. No other funds or crédits which the bank had when 
the note of Townley was presented had been applied, misapplied, 
or affected in any way by the transaction. Not a dollar of its mon- 
eys or funds had been drawn out or applied to the use of any one, 
and the only change in its crédits was that the note of J. J. Rieger 
for $15,000 had been removed. It is true that in the course of the 
transaction a crédit of $15,000 had been given to, and a débit of 
$15,000 had been charged against, Townley, but neither of thèse 
entries had withdrawn or affected a dollar of the moneys or a cent 
of the crédits of the bank. It had just as many dollars of money 
and just as many crédits after this $15,000 had been credited and 
debited to Townley as it had before thèse entries were made, with 
the single exception that the Rieger note was gone. The sugges- 
tion in the opinion of the majority that such crédits and checks as 
thèse may in some other case resuit in creating liabilities and with- 
drawing the funds of the bank is without pertinency hère. The 
question hère is whether the mère entry of this débit and crédit 
withdrew or misapplied any funds or crédits of the bank in this 
case, and the évidence is conclusive and undisputed that the crédit 
and débit of the $15,000 caused no loss or change of one dollar of 
value in the funds or crédits of the bank, with the exception of the 
abstraction of the Eieger note. Nor is it material to the décision 
of this case whether or not there was évidence of the withdrawal 
of the odd $345 on the subséquent checks of Townley which would 
warrant a conviction of the plaintiff in error, because the court be- 
low was expressly requested, and refused, to charge the jury as fol- 
lows : 

"If In the Townley transaction no money passed, so far as concerned the 
taklng up of J. J. Rleger's note, and the real transaction as to that was that 
the J J. Kieger note was taken np with the Townley note, then you must find 
(or the défendants, so far as concerns the charge of misapplication of the 
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$15,000, because there is no charge In the indlctment that the note was ab- 
stracted, and the most the government could claim as to that partleular trans- 
action is that It was an abstraction, and not a misapplication." 

This refusai was a positive ruling that although none of the mon- 
eys, funds, or crédits of the bank were aflected by the |15,000 trans- 
action, except that the Eieger note was withdrawn, still the plain- 
tiff in error might be convicted of a misapplication on account of 
this transaction. This, it seems to me, was an erroneous ruling, 
and the record is full of proof that it conditioned the trial of the 
only real issue in the case, — the question whether or not the plaintifE 
in error was guilty of abstracting the note of Rieger. It appears 
that this was the only real issue in the case, from the ruling just 
quoted, from the opinion of the majority, a large portion of which 
is devoted to this question, and from the following excerpt from 
the brief of the counsel of the government in this court: 

"The charge In the indictment is that the défendant misapplied the moneys, 
funds, and crédits of the banlc. ïhe position of the government is that the 
J. J. Rieger note for Çlô.OOO. which in fact represented the indebtedness of 
D. V. Rieger, was a fund or crédit of the bank, and that the défendant mis- 
applied this fund by taking it ont from the funds of the bank, and having it 
entered paid on the books of the bank, and snbstituting therefor the worthlesa 
note of Benjamin W. Townley. This is precisely what was done in the Evans 
Case, 153 U. S. 584, 14 Sup. Ct 934, 38 L. Ed. 830. In that case the note of 
one A. B. Nettleton for seventy-flve hundred dollars, which the indictment 
averred was hej.d by the sald bank as and for funds and crédits, was delivered 
to Nelson F. EVans without the sum of seventy-five hundred dollars or any 
part thereof being paid for the note. It is évident that no money passed in 
the Evans Case, the misapplication consisting In delivering up the Nettleton 
note without its being paid. So in the case at bar the misapplication consists 
in delivering up the J. J. Rieger note, and placing In its stead the worthless 
note of B. W. Townley." 

This is a correct statement of the position of the government and 
of the court below in the trial of this case, and the reason why it 
was erroneous is that the indictment neither charged nor mentioned 
the abstraction of the note of Rieger. In the cases of Evans v. U. S., 
153 U. S. 584, 589, 14 Sup. Ct. 934, 38 L. Ed. 830, and U. S. v. Yout- 
sey (C. C.) 91 Fed. 864, it will be found that the indictments care- 
fully and clearly set forth a description of the notes which were 
abstracted, and alleged that they had been taken from the bank 
with intent to injure and defraud it. The note abstracted in the 
former case was one made by A. B. Nettleton, and it is carefully 
described in the indictment, while those abstracted in the latter 
case were the notes of Berry and Youtsey, which will be found to be 
described in the same way. In the indictment in the case at bar 
there is no charge that the note of Rieger was abstracted from the 
bank, and no mention whatever of the note in the pleading. The 
proof was conclusive and undisputed that in the entry of the crédit 
and débit of flo,000, and in the abstraction of the Rieger note in 
connection therewith, not one dollar of the funds of the bank was 
misapplied, and no crédit of the bank, except the note which was 
withdrawn, was in any way affected. In no case can there be a 
misapplication of the funds or crédits of a bank unless the funds 
or crédits are lessened by the transaction. Dow v. U. S., 82 Fed. 
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904, 908, 27 G. G. A. 140, 144, 49 U, S. App. 605, 615. The rule that 
the indictment must be free from ail ambiguity, and leave no doubt 
in the minds of the accused and the court of the exact offense in- 
tended to be charged, required of the pleader in this case that he 
should clearly describe the note of J. J. Rieger for $15,000, and un- 
equivocally charge the abstraction of that note, before the plaintifl 
in error could be tried and conricted of that misdemeanor. Evans 
V. U. S., 153 U. S. 584, 587, 14 Sup. Ct. 934, 38 L. Ed. 830; U. S. v. 
Simmons, 96 U. S. 360, 24 L. Ed. 819; U. S. v. Hess, 124 U. S. 483, 
8 Sup. Ct. 571, 31 L. Ed. 516; Pettibone v. U. S., 148 U. S. 197, 13 
Sup. Ct. 542, 37 L. Ed. 419; In re Creene (G. C.) 52 Fed. 104. 

Net only did the indictment f ail to mention the note of Kieger, and 
fail to charge the abstraction of that note in any way, but it was 
fatally déficient in its pleading of a misapplication of the funds 
and crédits of the bank. It is not every misapplication that con- 
stitutes a misdemeanor, under the statute in question. Hence a 
charge in an indictment that one has made an unlawful misapplica- 
tion for the use of himself and others with fraudulent intent is in- 
sufficient. The indictment must set forth in what manner, by what 
means, the illégal misapplication was made, and it must so set 
forth thèse means that it will clearly appear that through them an 
unlawful appropriation and conversion of the funds and crédits of 
the bank was effected. Batchelor v. U. S., 156 U. S. 426, 15 Sup. 
Ct. 446, 39 L. Ed. 478; U. S. v. Eno (G. G.) 56 Fed. 218-220; U. S. 
V. Harper (C. C.) 33 Fed. 471, 477, 478; U. S. v. Northway, 120 U. 
S. 327, 332, 334, 7 Sup. Ct. 580, 30 L. Ed. 664; U. S. v. Britton, 107 
U. S. 655-667, 669, 2 Sup. Ct. 512, 27 L. Ed. 520; Id., 108 U. S. 
193, 196, 197, 2 Sup. Ct. 526, 27 L. Ed. 701; Mohrenstecher v. Wes- 
tervelt, 87 Fed. 157, 161, 162, 30 C. G. A. 584, 588, 589, 57 U. S. 
App. 618, 627. Under thèse décisions the first portion of this in- 
dictment, down to the words, "in the manner and by the means 
following: That is to say," — charges no offense, and the sufQciency 
of the pleading must be tested by the answer to the question wheth- 
er or not its remaining averments show an unlawful appropriation 
or conversion of moneys or crédits "for the use and beneflt of David 
V. Eieger, Robert D. Covington, and other persons to the jury un- 
known." When this portion of the indictment is carefully read 
and analyzed, it is found to charge nothing but the discount of the 
promissory note of an insolvent insufSciently secured. Thèse allé- 
gations may or may not show a misapplication of the funds, but 
they certainly do not disclose a misappropriation or conversion of any 
of them for the use or beneflt of Rieger, Covington, or persons un- 
known to the jury. They do not show in what manner or by what 
means the discount of the Townley note was used to enable Eieger, 
Covington, or any other person to convert or misapply any of the 
funds of the bank. On the other hand, they allège a discount of 
Townley's note, and that avermént necessarily négatives the misap- 
plication of its proceeds for the use of Eieger, Covington, and other 
persons unknown, and allèges its appropriation to the use of the 
man whose note was discounted, to the use of Townley. 

For thèse reasons, this indictment is, in my opinion, insufflcient 
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to sustain a charge of a misapplication of the funds of the bank 
for the use of Eieger and the others mentioned therein. Much less 
is it sufflcient to warrant the trial and conviction of the plaintiff 
in error for the abstraction of a crédit of the bank, the note of Eie- 
ger, which is not in any way pleaded, mentioned, or referred to in 
the indictment. The judgment below should be reversed, and the 
case remanded for another trial. 



EANDALL et al. v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit January 4, 1901.) 

No. 32. 

1. AcT TO Pketbnt Ihjceiotjs Harbob Deposits— Violation— Prosecution— 

Défense— Unavoidable Accident— Question for Jury. 

In a prosecution under section 3 of the act of August 17, 1894 (28 Stat. 
338), to prevent injurious deposits In New York Mrbor, for a déviation 
from a dumping place specifled in a permit under the act. In which It 
was claimed In défense that the déviation v/as caused by an unavoidable 
accident, due to the stress of weather, the court properly left to the jury 
the question of faet ralsed thereby. 

2. Samb — Instructioks— CoirsTKUCTiON op Statuts — Violation dp Constitu- 

tion. 

On an issue therein as to whether the déviation whs caused by an 
unavoidable accident, due to the stress of weather, — ail the cargo not 
havlng been dumped at the specifled place, — the court instructed the 
jury that the question was whether the weather waa so unfavorable 
that life and property would hâve been jeopardized in attempting to com- 
plète the duinp at the specifled place. Held, that It did not so construe 
the act as to require a conviction, though périls of the sea requlred a 
déviation, so as to render the statute so unjust as to violate the princlples 
of natural justice. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

This Is a writ of error from a judgment of the circuit court for the Southern 
district of New Yorli rendered upon a verdict of gullty upon an indictment 
against the défendants for a joint violation of section 3 of the act of August 
17, 1894, to prevent injurious deposits within the harbor of New York City. 
28 Stat. 338. The statute, after providing that the owner or master of dump- 
ing scows or beats must obtain a permit deflnlug the limits within which 
the discharge of scows may be made, provides as foUows: "And any dévia- 
tion from such dumping or discharging place specifled in such permit shall be 
a misdemeanor, and the owner and master or person acting in the capacity 
of master of any scows or boats dumping or discharging such forbidden mat- 
ter in any place other than that specifled in such permit shall be liable to 
punlshment therefor as provided in section 1 of sald act of June 29, 1888; 
and the ovimer and master or person acting in the capacity of master of any 
tug or towboat towlng such scows or boats shall be liable to equal punishment 
with the owner and master or person acting in the capacity of master of the 
scows or boats; and further, every scowman or other employée on board of 
both scows and towboats shall be deemed to hâve knowledge of the piace of 
dumping specifled in such permit, and the owner and master or person acting 
in the capacity of master shall be liable to punlshment as aforesaid for any 
unlawful dumping, within the meanlng of this act or of the said act of June 
29, 1888, which may be caused by the négligence or Ignorance of such scow- 
man or other employée; and, further, neither defect in machinery nor avoid- 
able accident to scows or towboats, nor unfavorable weather, nor improper 
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handllng or movlng of scows or beats of any kind whatsoever, shall operate 
to release the owners and masters and employées of scows and towboats from 
the penalties hereinbefore mentloned." In the act of June 29, 1888, the 
offense is made a mlsdemeanor, punishable by fine or imprisonment or both. 
25 Stat. 209. 

The foUowing facts appeared upon the trial to the jnry: On August 29, 
1899, the steamer F. N. Brown, of whlch the défendant Randall was master, 
received a permit to pass with dumper 39, of whlch Nelson, the other défend- 
ant, was master, containlng cellar dlrt, from Fortieth street to the south and 
east of Sandy Hook light-shlp, and deposit the dirt in not less than 15 fathoms 
of water. The tug and tow left Fortieth street on the evening of August 
29th, reachlng the dumping ground about 10 o'cloek p. m. Randall gave the 
prescribed signal, clrcled around the light-ship, and, assuming or believing 
that the scow had been emptied, started upon the return trlp. The dumper 
contained four pockets, three of which were emptied, but about half of the 
contents of the fourth pocket "stuck," or adhered together, and were not 
discharged. Nelson probably knew this fact at the light-shlp, but did not at- 
tempt to Inform Kandall, closed the doors of the pocket as well as he eould, 
and intended it to be taken back with that part of the load to ITortieth street, 
where it would be transferred to another pocket or removed. The sea was 
rough, with a large ground swell from the southeast, and the night was dark. 
In still weather means are used to compel the dirt to leave the pocket. It is 
sometimes washed out with a hose, and sometimes it is started by the tug's 
butting against the scow. On the night in question Nelson and Randall testi- 
fied that any attempt would hâve been dangerous, by reason of the weather, or 
bave been futile. When tug and tow passed Ft. Lafayette, at 12:55 on the 
morning of August 3d, the mate of the government patrol vessel saw that the 
after pocket of the scow llsted, boarded her, and found that it was partially 
flUed with dirt. The tug, at Bay Eidge, changed the position of the scow so 
that thereafter the loaded end was forward, and upon the return trlp the 
dirt oozed out, until when she reached Fortieth street, about 3:30 a. m., she 
was either empty, or had on board about 20 car loads, The entire quantity 
had oozed out before morning. 

Peter S. Carter, for plaintiffs in error. 
William S. Bail, for the United States. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

PER CUEIAM. The two points upon which the counsel for the plain- 
tiffs in error relies are that the stress of weather which prevented at- 
tempts at the light-ship to empty the pocket created an unavoidable 
accident, which required the court to grant a motion to direct a ver- 
dict for the défendants, and that if the terms of the statute require a 
conviction, although périls of the sea compel a déviation from the 
dumping ground, the statute is so unjust in its character as to violate 
the spirit of the constitution. Such a construction was not given to 
the statute by the circuit court. It charged the jury, in substance, 
that the necessities of commerce required the protection and préser- 
vation of the harbor of the chief commercial city of the country, and 
that an act to protect the waters of the harbor for the purposes of 
navigation was within the constitutional power of congress. As ex- 
périence had shown the necessity of a rigid observance of prohibitory 
measures against the obstruction of the harbor, there was occasion 
for an act which would cast rigid responsibilities upon persons who 
permitted a violation of the statute, but that the act in question did 
not mean that there was no excuse in any event for a déviation from 
the specifled dumping ground. The act required the captain of the 
tug, who was in the gênerai charge of both tug and tow, to exercise 
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the highest diligence to prevent a deylation from the dumping place 
specifled in the peimit; and therefore he could not set np, in discharge 
of this obligation, defects in machinery, because the machinery could 
hâve been tested before the voyage commenced; or avoidable acci- 
dents or mère unfavorable weather, because the expédition need not 
hâve been entered upon in such weather; or lack of seamanship. The 
same duty of diligence veas imposed upon the captain of the scow, to 
see that the load was discharged at the proper time and place; and 
the question of fact was submitted to the jury as to each défendant, 
whether he did on the night in question ail that diligence required. 

Upon the précise point in the case, — the alleged combination of an 
accident and stress of weather which prevented the use of means to 
overcome the accident, — the court charged that if the master got in- 
to trouble, and there was such unfavorable weather that he could not 
correct the trouble, that would be a question for the considération of 
the jury. The court further charged, upon the gênerai subject of neg- 
lect or inability to discharge the load at the specifled place, and upon 
the particular reason which was presented by the défendants for a 
return to the harbor with a dumper which had not been emptied, as 
f ollows : 

"Whether, holding thèse men to a rigld aceountabillty, which means that 
they should use that hlgh degree of eare in dolng this work that Its Impor- 
tance required, has either of them done some act which was négligent under 
the circumstanees, or omitted to do some act the omission of which was négli- 
gent under the circumstanees? There has been some suggestion hère with 
référence to the unfavorableness of the weather. I suppose you would hâve 
to give a common-sense interprétation to that expression. A man cannot 
corne in and say that he did not do this because the weather was not favor- 
able for doing it. The question is whether, under ail the circumstanees of 
the case, the weather was so unfavorable that • • • Mfe and property 
would be jeopardized In attempting to maneuver out In the water. You hâve 
heard what has been said by the captain of the tug and by others as to the 
condition of the water. It is for you to détermine, under ail the circumstan- 
ees of the case, whether, for instance, it was unsafe for them to hâve re- 
mained out there and tried to wash out this pocket, or to hâve done any of 
thèse other acts which sometimes are done for the purpose of bringing about 
the complète emptying of the scow." 

That there was a déviation, and that ail the cargo was not dumped 
at the specified place, was admitted ; and the question before the jury 
was whether either of the two défendants was responsible for the dév- 
iation, by omitting to do what diligence required him to do in order 
to avoid such a resuit. The question of the violation of the statute 
by each défendant was presented to the jury, and there was no sug- 
gestion that the violation by one was a violation by the other, and 
that therefore both could be found guilty for the act of one alone. 
The construction of that part of the statute which déclares that the 
master shall be liable for any unlawful dumping which may be caused 
by the ignorance of the scowman or other employé was not before the 
court. We see no reason to conclude that the questions of fact in re- 
gard to a violation of the statute should hâve been taken from the 
jury, or that the construction which was given to the statute violated 
the principles of natural justice. The judgment of the circuit court is 
afiBrmed. 
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JAYOOX et al. V. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. April 3, 1901.) 

No. 95. 

1. Statute Forbidding Deposits in New York Harboh— "Vioiations— Lia- 

BILITT OF MaSTEB OF TOWBOAT. 

Act June 29, 1888, as amended (1 Supp. Rev. St. 594; 2 Supp. Rev. St. 
249), forbidding Injurioua deposits in New Yorl: Harbor and adjacent 
waters, provides (section 3) that the master of the towboat, or person 
actlng as such, depositing such matter sliall be llable to equal punish- 
ment "with the master of the scows for dumping prohiblted matter in 
any place other than that specifled in the permit." Eeld, that the fact 
that the master of a tow boat engaged in towing scows laden with ref- 
use was asleep when a forbidden act was committed would not relieve 
hlm from Uability. 

2. SAMB— CONSTITUTlONAIilTY. 

The act Is not unconstitutional because It makes the master of a tug- 
boat crlminally liable for the forbidden acts of his associâtes in the 
course of their gênerai imdertaljlng, though he may be innocent of crim- 
inal Intent, sinee the maxim that crime proceeds from a crlminal mind 
does not apply to statutory offenses. 

8. SaME— PrOBECUTION— INDICTMBNT — MoTION TO DiSMISS — MiSJOINDER OF DE- 
FENDANTS. 

A motion to dismiss, as to each défendant, an Indictment under such 
act against several défendants, who it alleged aided and abetted in the 
act Of dumping In violation thereof, made on the ground that they were 
improperly jolned, was properly overruled, since, the act being a misde- 
meanor, ail were prineipals, and the Indictment consequently charged a 
joint offense. 

4. Same— Construction— Instructions— Défense— Négligence of Scowmen. 
The concluding clause of section 3 of the act, that "neither defects in 
machinery, nor avoidable accidents to scows or tug-boats, nor unfavor- 
able weather, nor improper handllng or moving of scows or beats of any 
lîlnd whatsoever, shall operate to release the owners and masters," by 
Implication absolves masters of towboats and scows from criminal re- 
sponsibility for violations caused by unavoldable accidents, but not from 
those caused by négligence or Ignorance of the employés of the scows; 
and hence, in a prosecution thereunder, there was no error in Instructlng 
that failure of scowmen to observe the signais of the towboat did not 
exonerate any of the défendants. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

Edward G. Benedict, for plaintiffs in error. 
Wm. S. Bail, Asst. U. S. Atty. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

WALLACE, Circuit Judge. The plaintiffs in error were convicted 
OH an indictment charging them with the violation of the statute of 
congress of June 29, 1888, as subsequently amended (1 Supp. Rev. 
St. 594; 2 Supp. Kev. St. 349), entitled "An act to prevent destructive 
and injurions deposits within the harbor and adjacent waters of New 
York City, by dumping or otherwise, and to punish and prevent the 
offences." No question is made as to the sufûciency of the indict- 
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ment, but the assigninents of error challenge some of tlie rulings of 
the court upon the trial. 

The statute (section 1) forbids the discharging or the "depositing by 
any process or in any manner" of refuse, etc., in the tidal waters of 
the harbor of New York, or its adjacent or tributary waters, or in 
those of Long Island Sound, "within the limits which shall be pre- 
scribed by the supervisor of the harbor," and makes the act a misde- 
meanor. It déclares (section 2) that "any and every master and en- 
gineer, or person or persons acting in such capacities respectively, on 
board of every boat or vessel, who shall knowingly engage in towing 
any scow, boat or vessel loaded with any such prohibited matter to 
any point or place of deposit or discharge" in the waters mentioned 
"elsewhere than within the limits defined and permitted by the super- 
viser of the harbor," shall be deemed guilty of a violation of the act, 
and be punishable as therein specified. It déclares (section 3, as 
amended) that upon receiving on board of any scows or boats such 
prohibited matter it shall be the duty of the owner or master, or per- 
son acting in such capacity, on board of scows or boats, before pro- 
ceeding to take or tow the same to the place of deposit, to apply for 
and obtain from the supervisor of the harbor a permit defining the 
précise limits within which the discharge of such scows or boats may 
be made. The section further provides as foUows: 

"And any déviation from such dumping or discharging place specified in 
such permit shall be a misdemeanor, and the owner and master, or person 
acting in the capacity of master, of any scows or boats dumping or dischar- 
ging such forbidden matter in any place other than that specified In such 
permit shall be liable to punishment therefor as provlded In section one of 
the said act of June 29th, 1888; and the owner and master, or person acting 
in the capacity of master, of any tug or tow-boat towing such scows or boats 
shall be liable to equal punishment wlth the owner and master, or person 
acting In the capacity of master, of the scows or boats; and, further, every 
scowman or other employée on board of both scows and tow-boats shall be 
deemed to hâve knowledge of the place of dumping specified in such permit, 
and the owners and masters, or persons acting in the capacity of masters, 
shall be liable to punishment, as aforesaid, for any unlawful dumping, within 
the meaning of this act or of the said act of June 29th, 1888, which may be 
causedbythe négligence or ignorance of such scowman or other employée; and, 
further, nelther defect in machinery nor avoldable accidents to scows or tow- 
boats, nor unfavorable weather, nor Improper handling or moving of scows 
or boats of any liind whatsoever, shall operate to release the owners and 
masters and employées of scows and tow-boats from the penalties hereinbe- 
fore mentioned." :: 

It appeared upon the trial that on a trip to the dumping grounds on 
the night of March 6, 1900, Jaycox being the master of the towboat, 
Wold the master of the scow No. 10, and Knudsen the master of scow 
No. 34, the two scows dumped their refuse in the harbor before reach- 
ing the dumping grounds specified in their permits. There had been 
no déviation upon the voyage. Jaycox had instructed the masters of 
the scows that when the dumping ground was reached the tug would 
give the scows a dumping signal of four whistles. The masters of 
tbe scows mistook a différent signal given by the towboat — a signal 
of three whistles, which had been agreed upon as indicating a given 
maneuver — as a four-whistle signal for dumping, and it was in con- 
séquence of this mistake that the dumping took place within the 
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prohibited locality. At the time Jaycox Mmself had gone to bed, 
leaving the mate of the towboat in charge of her navigation. 

The assignments of error présent, among others, the question 
whether Jaycox was guilty of offense. The third section of the stat- 
ute prescribes that the master of the towboat, or person acting in the 
capacity of master, shall be liable to equal punishment "with the 
master of the scows for dumping prohibited matter in any place other 
than that specifled in the permit." Jaycox was master of the tow- 
boat, and the fact that he was asleep, and therefore not actively man- 
aging her navigation at the time when the forbidden act was commit- 
ted, cannot relieve him, in view of the explicit language of the stat- 
ute. The mate was not even acting in the capacity of master. He 
was at the time subject to the commanda of Jaycox. 

It is urged in behalf of Jaycox, as well as in behalf of the other 
défendants, that the statute is beyond the constitutional power of 
congress if it is to be construed as making a person who is innocent 
of criminal intent criminally liable for the act of another. We are 
aware of no authority supporting the proposition that the présence of 
a criminal intent is an essential élément of a statutory offense. In 
the words of Chief Justice Beasley (Halsted v. State, 41 N. J. Law, 
552, 592): 

"Nothing in law is more incontestable than that, with respect to statutory 
offenses, the maxim that crime proceeds from a criminal mind does not uni- 
versally apply. The cases are almost wlthout number which voiich for this." 

See Keg. v. Toison, 23 Q. B. Div. 168; Becliham v. Nacke, 56 Mo. 
546; Com. v. Raymond, 97 Mass. 567; State v. Steam Co., 13 Md. 
181; Com. v. Finnegan, 124 Mass. 324. 

The statute does not make any person criminally liable for an act 
committed without his participation. The participation of the 
master of the towboat and the masters of the scows is found in the 
circumstance that they are assisting in the gênerai undertaking in the 
course of which the forbidden act is done. Neither one of them is 
under any obligation to engage in such an enterprise, and, if he 
chooses to engage in it, he does so at the péril of incurring criminal 
responsibility if it is not pursued lawfully; and no principle of natural 
justice is violated by a statute which makes him responsible for the 
conduct of his coadjutor. The statute, in effect, says to the masters 
of the vessels, "If you wish to assist in dumping refuse, you must do 
so at the risk of criminal responsibility for the acts of your associâtes 
as well as for your own." The statute is a severe one, but this does 
not militate against its validity. Its stringency may be necessary 
to compel ail those who engage in dumping refuse within the waters 
specifled to see to it beyond peradventure that the régulations of the 
statute are complied with. 

In People v. Roby, 52 Mich. 577, 18 N. W. 305, under a statute re- 
quiring ail bars at which liquor was kept for sale to be closed on Sun- 
days, the proprietor of a hôtel was convicted upon proof that his clerk, 
in his absence, sold one glass of liquor at the bar, without any évi- 
dence of his complicity in the opening of the bar on that day, or that 
he expected or desired that it should be opened; and the conviction 
was upheld. Cooley, C. J., observed: 
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"Many statutes which are In the nature of police régulations — as this is — 
Impose crlminal penalties irrespective of any Intent to vlolate them, the pur- 
pose being to requlre a degree of diligence for the protection of the public 
which shall render violation impossible." 

In Noecker v. People, 91 111. 494,' the proprietor of a liquor store waa 
convicted for a sale by his agent in violation of his instructions. 
Such adjudications illustrate the constitutional validity of statutes 
subjeeting persons to criminal responsibility for the acts of others in 
the same gênerai employment, in the absence of participation in the 
particular act, and in the absence of guilty intent. 

Error is assigned of the refusai of the court to dismiss the indict- 
ment upon the motion of the défendants. The motion was to dismiss 
the indictment "as to each défendant upon the ground that they are 
improperly included in the indictment," and was made before any évi- 
dence had been introduced. It is the apparent meaning of the stat- 
ute that the unlawful act of the scowmen shall be regarded as the act 
of the master of the towboat if committed upon the dumping voy- 
age, and consequently as one and the same offense. Whether the act 
of one scowman is to be regarded as the act of another when both do 
not participate in committing it is a more doubtful question, and we 
are not called upon in the présent case to décide it. The rule of law 
is that, when an offense is such that several may join in it, ail or any 
number of those who do join in it may be indicted, either jointly or 
separately. But where the offense is such as not to permit of par- 
ticipation or agency, several ofifenders cannot be joined, — as for per- 
jury, or for seditious or blasphemous words, or the like; because such 
offenses are in their nature several. Even where the indictment joins 
several défendants, the charge is several as well as joint, and judg- 
ment can be rendered against one or more, notwithstanding the oth- 
ers are acquitted. The indictment upon its face alleged that ail the 
défendants aided and abetted in the act of dumping. If the aver- 
ments were true, as the act was a misdemeanor, ail were principals. 
The indictment consequently well charged a joint offense, and it was 
not error to deny the motion. If the motion had been based upon the 
évidence introduced, the government might hâve been put to an élec- 
tion as to which one of the two scowmen it would dismiss the indict- 
ment. U. S. V. McDonald, 3 Dill. 544, Fed. Cas. No. 15,670. If the 
statute should be construed as not treating the act of one scovnnan 
as that of the other, nevertheless the évidence justifled the conviction 
of the towboat master and one of the scowmen. 

Error is assigned of the instruction of the trial judge to the jury to 
the effect that the failure of the scowmen to observe the signais of 
the towboat did not exonerate any of the défendants from criminal 
responsibility. The concluding clause of section 3, "neither defects in 
machinery, nor avoidable accidents to scows or towboats, nor unfa- 
vorable weather, nor improper handling or moving of scows or boats 
of any kind whatsoever, shall operate to release the owners and mas- 
ters," by implication absolves the masters of towboats and scows 
from criminal responsibility for violations of the statute caused by 
unavoidable accidents, but not from those caused by négligence or 
ignorance of the employés of the scows. The instruction to the jury 
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was correct, and the trial judge properly refused tlie Tarious instruc- 
tions requested in behalf of the défendants in qualification thereof . 

We flnd no error in the record, and the judgment of conviction is 
affirmed. 



In re RBBSB. 

(Circuit Court of Appeals, Eighth arcuit March 28, 1901.) 

No. 1,462. 

1. INJUNCTIOB'— CONTBMPT — COMMITMENT— VaLIDITT. 

While a person not a party défendant, nor wlthin the terms of an or- 
der granting a temporary injunetion, may be punished for contempt, sub- 
Ject to the limitations of Kev. St. U. S. § 725, where he intentionally In- 
terfères to thwart the court in enforeing such order, his offense is op- 
posed solely to the authority and dignity of the court, irrespeetive of its 
violation of the rlghts of complainant, ànd is totally différent from the 
ofCense of a party défendant, or a person against whom the order is made, 
and by whom alone it can be violated; and, contempt being a crime, it 
foUows that one accused thereof must be tried on the charge made, and 
no other, and hence one not a party, nor bound by an injunctional order, 
eannot be tried and convicted on a charge of contempt proceeding whally 
on the theory that he was a party bound by the order, and his commit- 
ment sustalned on the ground that he viras otherwise guilty In interfering 
wlth its enforcement. 

2. Habeas Corpus— Revikw op Commitmbnt— Scopb of Rbmedy. 

It is Incompétent for the court In habeas corpus proeeedings to review 
the facts on which the commitment was ordered, or the regularity merely 
of the proeeedings which resulted In the commitment. If any error be 
committed in thèse respects, the remedy of the prisoner is by appeal 
from the order of commitment. 
8. Bame— Impbisonmbnt fob Contempt of Injunction— Propee Remedy for 
Disohargb. 

Habeas corpus is a proper remedy to secure a discharge from împrison- 
ment for contempt In vlolating an Injonction sought on the ground that 
the prisoner, not being a party to the cause, was not subject to the juris- 
dictlon of the court in the particular case, and hence It had no authority 
to punlsh for the ofCense as charged against him. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Kansas. 

On June 13, 1899, the Western Coal & Mining Company, a corporation of 
the State of JMissourl, exhibited its blll of complaint to the circuit court of the 
United States for the district of Kansas (Third division) against W. T. Wright 
and 45 other persons by name, charging that they, and each and ail of them, 
were résidents and citizena of the state of Kansas; and also against "ail 
members of the United Mine Worliers lodges or unions In Crawford and 
Cherokee counties in the state of Kansas, each and ail of whom are résidents 
and citizens of the state of Kansas"; and against "ail members of District 
No. 14 of the United Mine Worliers of America, citizens of the state of Kan- 
sas, co-operating with them, whose names are not known to your orator; and 
your orator prays that it may be permitted to add hereto the names of such 
other persons, citizens of Kansas, as may beeome known, and charge them in 
apt words as in the premtses." The blll charges that the défendants so 
named and described by force, threats. Intimidation, and violence are pre- 
venting and threatening to prevent the plaintlfE's employés from prosecuting 
their customary and usual woik at complainant's mines, and are by the same 
means preventing and threatening to prevent others who désire to work for 
complainant from so doing, to such an extent that complainant, without the 
restraining aid of the court, would be unable t» prosecute Its usual and ordi- 
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nary business 6t minlng coal, and would suffer Irréparable Injury and damage, 
not only from thé enforced stoppage of its business, but In the serions and 
permanent Injury to its machlnery and equipment whlch would be occaslonedi 
by tlie enforced stoppage of their opération. The prayer of tlie bill was for 
a provisional and permanent injunctlon against "said défendants and eâch 
and ail other persons co-operating with them wliose names are not linown to 
your orator, and ail other members of the lodges or unions of the United Mine 
Worliers of America in Crawford and Cheroliee counties, state of Kansas, and 
ail other persons conspirlng or combining with them." But the process of 
subpœna was prayed for only against the défendants whose individual names 
were set forth in the complaint. On July 18, 1899, a temporary injunction 
was granted conformably to the prayer of the bill. The order granting the 
same commences with a statement of the parties to the suit as follows: 
"Western Ooal and Mining Company, Omplainant, vs. W. T. Wright, Robert 
(jilmore, Hugh Bone et al., and AU Members of the United Mine Worlsers 
Lodges or Unions in Crawford and Cherokee Counties in the State of Kansas, 
and Ail Members of District No. 14 of the United Mine Workers of America, 
and AU Other Persons Co-operating with Them Being Citizens of Kansas, 
Défendants," and, after stating the submission of a motion for a temporary 
Injunctlon, proceeds as follows: "It is therefore now hère ordered that Hie 
défendants above named, and each of them, and ail other persons who hâve 
or may combine, confederate, or conspire with said défendants, or either of 
them, are hereby severally and coUectively temporarily enjoined and re- 
strained from in any manner interfering with," etc. Thls injunctive order 
was never served on Eeese. Afterwards, on October 18, 1899, the complain- 
ant filed In the case so instituted by It against Wright and others, hereafter 
called the "main case," what it calls a "motion to commit for violating in- 
junctlon," and, among other things, sets forth that John P. Reese was a citi- 
zen of the state of lowa; that he came to Crawford county, Kan., at the 
head of a column of about 300 men, commonly in the main case called "strik- 
ers," and Interfered with the miners of the complainant, and trespassed upon 
its property, in violation of the commands of the injunctive order. Many 
charges of misconduct by Eeese are found in the motion to commit, but there 
is no charge that he combined, confederated, or conspired with the défend- 
ants named in the original bill, or that he aided or abetted the défendants so 
named, or that he was the agent or servant of the défendants, or any of them. 
The whole scope of the motion Is that Eeese acted independently, combining 
with certain persons generally referred to as "strikers," to Interfère with the 
opération of complainant's mine in such a manner as would, if he had been 
a défendant In the case, constitute a violation of the injunctive order. The 
prayer of the motion is for a rule against Reese to show cause why he should 
not be attached for contempt for violation of the temporary injunction. Upon 
the flling of this motion, the court made an order In the main case as follows: 
"Upon motion of said complainant, it is ordered that a rule be issued on John 
P. Reese to appear before this court on the 17th day of November, 1899, at 
10 o'clock a. m., at its court room In the clty of Ft. Scott, county of Bourbon, 
Kansas, to show cause why he should not be commltted for contempt for viola- 
tion of the temporary Injunction heretofore ordered and issued in the above 
cause." Afterwards such proceedings were had that on November 27, 1899, 
the court made the foUowlng order: "Thls cause came on for a hearing, and 
on the motion of said complainant to commit John P. Reese for violating the 
temporary injunction heretofore, to wlt, on the 18th day of July, 1899, grant- 
ed in said cause, and upon the rule issued by said court in said action against 
said John P. Reese, and duly served on him, citing him to appear and show 
cause, if any, why he should not be attached for contempt in faiUng to obey 
the said order of Injunctlon. Said John P. Eeese appearlng in person and 
by his attorney, O. ï. Boaz. Said complainant appeared by J. H. Eogers, W. 
C. Perry, and 0. E. Benton, Its attorneys. And the court, having heard ail 
the évidence introduced in behalf of and against said John P. Reese on said 
hearing, and being fully advised in the premlses, finds that the charges made 
against said John P. Reese In said motion are true, and finds that said John 
P. Eeese has violated said temporary injunctlon granted by this court as 
aforesaid, and flnds that said John P. Eeese Is gullty of contempt of court. 
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It Is therefore consldered, ordered, and adjudged by the coiort that sald Joha 
P. Reese be Imprisoned in tbe jall of Bourbon county, in the state of Kansas, 
for the term of three months from thls day," etc. Thls proceedlng by habeas 
corpus was Instltuted by Reese after he had been committed to jail under the 
foregolng order of court, to secure his release on the ground that he had been 
deprived of bis liberty without warrant of law, and by a court acting without 
jurisdiction for that purpose. The writ issned. The retum of the jailer wh» 
had custody of the prisoner set up the foregoing faets and order of commit- 
ment as his justification. A hearing was had before Thayer, circuit judge, in 
the court below, and the prisoner was discharged. In re Reese (C. C.) 98 Fed. 
384. From the order so discharging him the jailer duly prosecuted his appeal 
to this court, and assigned several différent errors. The second, third, flfth, 
sixth, seventh, and eleventh assign, in différent language, practically but one 
error, and that is that the court erred in holding that Reese was not a party 
to the suit in which the order of commitment was made, and that the injunc- 
tive order did not extend to him. The fourth is, in substance, that the court 
erred In holding that Reese was not amenable to the proceedings for con- 
tempt as an aider or abettor of persons who were the défendants in the main 
case. The other assignments, so far as they were urged at the hearing, were 
gênerai in their character to the effect that the court erred in discharging the 
prisoner. It was also argued that the court below had no jurisdiction by the 
writ of habeas corpus to question the legality of the proceedings resulting in 
the order of commitment, but that such proceeding could only be reviewed 
by appeal from the order. 

J. H. Richards and W. C. Perry (Morris Cliggitt, T. N. Sedgwick, 
and 0. E. Benton, on the brief), for appellant. 
W. H. Eossington, for petitioner. 

Before OALDWELL and SANBORN, Circuit Judges, and ADÂMS, 
District Judge. 

ADAMS, District Judge, after stating the case as above, delivered 
the opinion of the court. 

We are relieved from a considération of the assignments of error 
to the effect that the trial court erred in holding that Reese was not a 
party to the main case, and that the injunctive order made in that 
case did not extend to him. Neither the oral arguments nor briefs of 
counsel urge upon us any such considération, and it appears as an 
agreed fact in the record that it was admitted at the trial below "that 
the order of injunction ran against citizens of the state of Kansas 
only, and that Reese, being a citizen of lowa, was not within the 
terms of the order, and that he could not violate it." But it is ear- 
nestly contended by counsel for appellant that, although Reese was 
not a party to the main case, and as such bound by the obligation of 
the court's restraining order, he was, nevertheless, properly punished 
for contempt of court in knowingly aiding, abetting, and assisting the 
défendants in that case, in violating the order made against them, 
and for organizing and leading a body of men independent of the de- 
fendants, or either of them, to do the acts and accomplish the résulta 
which the court undertook to prevent by issuing the orders against 
tne défendants in the case. In order that there may be no misun- 
derstanding of the situation, it should be borne in mind that Reese 
was not charged in the motion for commitment with aiding, abetting, 
or assisting, or combining, confederating, or conspiring with the de- 
fendants, or either of them-, neither was he charged with doing the 
acts complained of as their servant or agent. The substance of the 
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charge as made against Reese was that he did the acts complained of 
without any relation to or connection with the défendants, as an in- 
dependent exercise of his own will. The theory of the complainant 
at the time of making the motion for commitment unquestionably was 
that Beese was a party to the suit. It accordingly charged him with 
doing what he did in violation of the injunctive order, and ail the sub- 
séquent proceedings were in harmony with that theory. Now, it be- 
ing conceded that he was not such a party, it is attempted to sus- 
tain the sentence of commitment on the broad ground that the peti- 
tioner, if not technically guilty of violating the injunctive order, was 
guilty of contemptuously obstructing the administration of justice by 
doing the things which other parties had been enjoined from doing, 
with knowledge of such injunctive order against them. In support of 
this contention we are directed to section 725, Kev. St. U. S. 1878, 
which is as follows: 

"The said courts shall hâve power to impose and administer ail necessary 
oaths, and to punlsh, by fine or Imprisonment, at the discrétion of the court, 
contempts of thelr authority: provided that such power to puiiish contempts 
shaU not be construed to extend to any cases except the misbehavior of any 
person in their présence, or so near thereto as to obstruct the administration 
of justice, the misbehavior of any of the offlcers of said courts in their ofiicial 
transaction, and the dlsobedience or résistance of any such officer, or by any 
party, juror, witness, or other person, to any lawful writ, process, order, rule, 
decree, or command of the said courts." 

This section undoubtedly confers ample power upon the court to 
punish any person for intentional résistance to any of its orders. 
The word "disobedience" aptly applies to a party or other person 
against whom an order is made. The word "résistance" manifestly 
is applicable to a party to the suit, and may be applicable to "other 
persons" ref erred to in the section. It is entirely consonant with rea- 
son, and necessary to maintain the dignity, usefulness, and respect of 
a court, that any person, whether a party to a suit or not, having 
knowledge that a court of compétent jurisdiction has ordered certain 
persons to do or to abstain from doing certain acts, cannot intention- 
ally interfère to thwart the purposes of the court in making such or- 
der. Such an act, independent of its effect upon the rights of the 
suitors in the case, is a flagrant disrespect to the court which issues 
it, and an unwarrantable interférence with and obstruction to the 
orderly and effective administration of justice, and as such is and 
ought to be treated as a contempt of the court which issued the order. 
Such contempts, however, are totally différent offenses from those 
which the parties to the case commit when they disobey a direct or- 
der made in a case for the benefit of the complainant. The one is 
an offense against the majesty and dignity of the law. The other is 
a violation of the rights of a particular suitor, at whose instance and 
for whose protection the particular injunctive order disobeyed was 
issued by the court. The power to punish for contempt is not limited 
to cases of disobedience by parties to the suit of some express com- 
mand or rule against them, but, subject to the limitations imposed by 
section 725, supra, is co-extensive with the necessity for maintaining 
the authority and dignity of the court. Ex parte Eobinson, 19 Wall. 
505, 22 L. Ed. 205; Ex parte Terry, 128 U. S. 289, 9 Sup. Ct. 77, 32 
107 P.— 60 
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L. Ed. 4:05; Eilenbecker v. District Ct, 184 U. S. 31, 10 Sup. Ct. 424, 
33 JL Ed. 801; In re Debs, 158 U. S. 564-596, 15 Sup. Ot. 900, 39 L. 
Ed. 1092; In re Rosser, 41 G. C. A. 497, 101 Ped. 562. 

In the case of Seaward y. Paterson, 76 Law T. (N. S.) 215, decided 
by the court of appeal of England in 1897, an injunction was issued 
against Paterson to restrain him f rom holding glove flghts or boxing 
contesta on certain premises. One Murray, who had later acquired 
possession of the premises and conducted boxing contests thereon, 
was cited for contempt. It was answered that Murray was neither a 
party to the action nor an agent or servant of such party. The trial 
court (Lord North) adjudged Murray guilty on the distinct ground of 
knowingly aiding and assisting in doing that which the court had pro- 
hibited, and in so doing distinguished between that kind of contempt 
and that consisting of a disobedience to an order by a party to the 
suit in which the order was made. From the judgment of Lord North 
an appeal was taken to the court of appeal, and after full argument 
was decided by the three lords Lindley, Smith, and Rigby. Lindley 
delivered the main opinion. Ile approved the action of the trial 
court, and said, among other things: 

"Murray was not a party, either flrst or last. Now, let us pause and con- 
slder upon what jurisdlction the court can proceed against Murray. There is 
no injunction against him. He is no more bound by that injunction than any 
other member of the public. He is, however, bound, like other members of 
the public, not to Interfère wlth and not to obstruct the course of justice, and 
the case made against hlm must be thls, if anything; not that he has techni- 
cally Infringed the Injunction, which has not been granted against him in any 
sensé of the word, but that he has been aiding and abetting others in setting 
the court at défiance, and deliberately treating the order of the court as un- 
worthy of notice. If he has so conducted hlmself, It is perfectly Idle to say 
that there is no jurlsdlction to attach him for contempt as distinguished from 
a breach of the injunction which has a technical meanlng. * • * The no- 
tice ot motion to commit for breach of an Injunction, which is technically 
wrong tmless he is bound by the injunction, and a notice of motion to commit 
a man for contempt of court not because he is bound by the injunction by be- 
Ing a party to the case o'r anything of that klnd, but because he is conducting 
hlmself so as to obstruct the course of justice, are totally différent things. 
The différence Is very marked. In the one case the party who is bound by 
the Injunction is proceeded against. ïhe proceedings against hlm are for the 
purpose of enforcing the order of the court for the benefit of the person who 
got the order. In the other case the court wlU not allow Its process to be set 
at naught, and treated wlth contempt. The conséquence is thls: that in the 
one case the party who Is interested in enforcing the order is enforcing It tor 
his own benefit, while in the other case, if the order of the court has been eon- 
tumaclously set at naught, he cannot settle it wlth the person so acting, and 
save that person the conséquences of hls act. The différence between the 
two liinds of contempt Is well known, although in some cases there may be 
a little difflculty In saylng on which slde of the Une they fall." 

To the same effect is the case of Wellesley v. Earl of Mornington, 
11 Beav. 181. This last case is cited with approval by Judge, now 
Mr. Justice, Brown, in Phillips v. City of Détroit, 19 Fed. Cas. 512 
(No. 11,101) ; by the suprême court in Ex parte Lennon, 166 U. S. 548, 
17 Sup. Ct. 658, 41 L. Ed. 1110; and by the United States circuit court 
in American Steel & Wire Co. v. Wire Drawers' & Die Makers' Unions 
Nos. 1 & 3, 90 Fed. 598; and in 2 Daniell, Ch. Prac. (5th Ed.) p. 1685. 
The same doctrine is, in effect, applied in cases in which the court haa 
property in its possession through the instrumentality of a receiver 
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appointed by it. An unauthorized interférence with the possession 
of the reeeiver by any persons, whether parties to the suit or not, is 
an unauthorized interférence with property in the custody of the court, 
and is regarded as a contempt of the authority of the court, not be- 
cause it is in violation of any direct express command against the 
person oÊfending, but because it is an unjustifiable interférence with 
the administration of justice, and tends to obstruct the court in the 
exécution of its powers and maintenance of its authority. Beach, 
Eec. (Alderson's Ed.) §§ 250, 256; Cartwright's Case, 114 Mass. 230; 
Ex parte Tyler, 149 U. S. 16i-181, 13 Sup. Ct. 785, 37 L. Ed. 689, and 
cases cited; In re Debs, 158 U. S. 564, 15 Sup. Ct. 900, 39 L. Ed. 1092, 
and cases cited. 

From the foregoing it is apparent that the offense of violating an 
express restraining order issued at the suit of a private litigant for 
his protection is one thing, dépendent upon the actual existence of 
such restraining order against the person charged with the offense in 
a suit to which he is a party by name or adéquate représentation; and 
that the oiïense of a person not a party to a suit in aiding and abet- 
ting such a party to disobey or resist a restraining order against him- 
self, or independently and intentionally preventing the exécution of 
such order, and thereby thwarting the administration of justice, and 
contemning the authority of the court, is another, and essentially 
différent, thing. Adverting again to the facts as disclosed in the 
preceding statement, it appears that the pétition for a rule against 
Reese was presented to the court by the complainant in the main case 
as a remedy to which it conceived itself entitled. The pétition 
charged Reese with violating the terms of the injunctive order made 
in the main case. He was ordered to show cause why he should not 
be punished for violating that order. The finding was that he had 
violated it. The judgment was that he be committed for violating it. 
It also appears that he was not only not made a party to the case by 
name or représentation, but that the complainant intentionally and 
studiously avoided making him such a party. From thèse incontro- 
vertible facts there can be no question as to the jurisdiction which 
was invoked and which was sustained in the proceeding to punish 
Reese, namely, that he had violated an express order of the court made 
in the case against him. There is nothing in the pétition, order to 
show cause, or commitment remotely suggesting the purpose of the 
court to punish him for a willful résistance or disregard of the court's 
authority, or for interfering with or obstructing the course of justice 
otherwise than the same is involved in violating an express order of 
court alleged to hâve been made in the case against him. The peti- 
tioner had the right, therefore, accorded to him by the constitution of 
the land and time-honored précèdent, to stand upon the accusation 
as made, and to défend against the charge as made, namely, that he 
had violated the injunctive order. He exercised that right, and, 
after being found guilty and imprisoned, immediately proceeded to 
challenge the lawfulness of his restraint for the reasons that he was 
not a party to the cause in which the injunction issued, and that the 
court was without jurisdiction to call him to an account for violating 
it. "Contempt of court is a spécifie criminal offense. The imposi- 
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tion of a fine îs a judgment in a criminal case." City of Kew Orlean» 
T. New York Mail S. S. Co., 20 Wall. 387, 22 L. Ed. 354; In re Swan, 
150 U. S. 637-652, 14 Sup. Ct. 225, 37 L. Ed. 1207; Church, Habeaa 
Corpus, § 308. Judge McCrary says in Vanzandt v. Mining Co. (G. G.) 
48 Fed. 770, in treating of a case of interférence with a judicial pro- 
ceeding by a party not enjolned therein : 

"A proceeding for contempt is in the nature of a criminal proceeding, and 
to be governed by the strict rules of construction which prevail in criminal 
cases. Its purpose is not to afford a remedy to the party complalning, and 
who may hâve been enjoined by the acts complained of. That remedy must 
be sought In another way. Its purpose is to vindicate the authority and dig- 
nlty of the court." 

It follows from thèse well-recognized principles tliat the petitioner 
was entitled to be infoiined of "the nature and cause of the accusa- 
tion" against him, and to be tried on the charge as niade, and on no 
other charge. 

We entirely agrée with counsel for appellant that it is not compé- 
tent for a court in proceedings by habeas corpus to review the facts 
upon which the commitment was ordered, or the regularity merely of 
the proceedings which resulted in the commitment. If any error be 
committed in thèse respects, the remedy of the prisoner is by appeal 
from the order of commitment. But the conclusion reached in this 
case involves no such questions. The petitioner, not being a party 
défendant in the main case, was not subject to the jurisdiction of the 
court in that case, and the court had no authority to punish him for 
the offense as charged against Mm in the motion for commitment, 
and, a fortiori, no authority on that motion to punish him for some 
other offense not therein charged against him. This conclusion 
supersedes ail further inquiry as to the availability of the writ of 
habeas corpus as a remedy to secure the discharge of the prisoner. 
Ex parte Ayres, 123 U. S. 443, 8 Sup. Ct. 164, 31 L. Ed. 216, is direct 
authority for this conclusion. In that case certain parties sought to 
enforce an obligation of the state of Virginia by proceeding against 
certain of the state officers, who were afterwards held in contempt 
for disobedience of the orders of the court made in tiie case. The 
court held that the officers sued had no interest in the subject-matter 
involved ; that the suit was really against the state of Virginia, and 
therefore within the prohibition of the eleventh amendment to the 
constitution, prohibiting suits by individuals against a state. The 
court, by Mr. Justice Matthews, says: 

"When a court of the United States undertalces by Its process of contempt 
to punish a man for refusing to comply with an order which that court had 
no authority to maire, the order itself, being without iurisdlction, is void, and 
the order punishing for contempt is equally void; and that, when the pro- 
ceeding for contempt in such a case results in Imprisonment, this court will, 
by its writ of habeas corpus, discharge the prisoner. * * * Ail the pro- 
ceedings In the exercise of the jurisdiction which [the court] assumed are null 
and void. The orders forbidding the petltioners to bring the suits for the 
bringing of which they were adjudged in contempt of its authority, it had no 
power to make. The orders adjudging them in contempt were equally void, 
and thelr imprisonment is without authority at law." 

Mr. Justice Miller, in Ex parte Fisk, 113 U. S. 713, 718, 5 Sup. Ct 
724, 726, 28 L. Ed. 1117, 1119, says: 
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"When, however, a court ot the TJnited States undertakes by Its process 
ol contempt to punish a man for refusing to comply witli an order which that 
court had no authority to make, the order Itself, being without jurisdlction, is 
void, and the order punishing for contempt is equally void. It Is well settled 
now In the jurisprudence of this court that when the proceedings for con- 
tempt in such a case results in imprisonment, this court wlll, by its writ of 
habeas corpus, discharge the prisoner. It follows, necessarily, that on a sug- 
gestion by the prisoner that, for the reason mentioned, the order under which 
he is held is void, this court will, in the language of the statutes, make Inqulry 
into the cause of the restraint of liberty." 

See, also, Ex parte Parks, 93 U. S. 18, 23 L. Ed. 787; Ex parte Kow- 
land, 104 U. S. 604, 26 L. Ed. 861; Ex parte Lange, 18 Wall. 163, 21 
L. Ed. 872; Ex parte Virginia, 100 U. S. 339, 25 L. Ed. 676; Ex parte 
Terry, 128 U. S. 304, 9 Sup. Ct. 77, 32 L. Ed. 403. 

In the light of thèse cases, and many otliers eited in them, we 
entertain no doubt that the writ of habeas corpus was an appropriate 
remedy for the petitioner to secure his discharge from imprisonment. 
The judgment of the trial court is affirmed. 

CAÏD WELL, Circuit Judge. I concur in the resuit, not alone on the 
grounds stated in the opinion, but on the f urther ground that the cir- 
cuit court had no jurisdiction of the original case, and reserve the 
right to file an opinion to that effecL 
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NEW YORK. 

(Circuit Court of Appeals, Sixth Circuit March 5, 1901.) 

No. 905. 

L Patents— CoNTRiBnTORY Inpringkment— Patbnted Pbocess. 

One who manufactures and sells an article adapted to and intended for 
no other use than that of practlcing a patented process contributes to 
the Infrlngement by the users, and stands on the same ground as to lia- 
bility.i 

S. 8ame— Validitt— Peoop op Prioh Use. 

Strict and convincing proof Is required of a prior use set up for the 
purpose of defeating a patent, especially when the invention bas been a 
long tlme in gênerai use, and has several times been through the ordeal 
of contested litigation. 

8. Same— PreIjIMinary Injunction — Review on Appeal. 

An order granting a prellminary Injunctlon against Infringement wlll 
not be reversed on appeal unless it clearly appears that the court below 
has falien into a misapprebension respecting the facts or law of the case 
in a matter vital to the Issue. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Oliio. 

This Is a suit In equity npon a bill filed by the German-American Pilter 
Company of New York, as assignée of Heinrich Stockheim, complainiug of 
the infringement by the appellants, the Loew Fllter Company and Charles 
H. Loew, Its secretary and treasurer, of patent No. 378,379, Issued to Stock- 

1 Contributory Infringement of patents, see note to Edison Electric Light 
Oo. T. Peninsular Light, Power & Heat Ce, 43 O. G. A. 485, 
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helm February 21, 1888, for a process for fllterlng béer. The bill cliargeci 
the défendants with manufaeturlng and selllng the apparatus employed by 
brewers in fllterlng béer, according to the process for whlch the Stoekheim 
patent was granted, and thereby contributing to the Infringement by the 
brewers. Upon the flling of the liill and supporting affldavits the appellee 
moved for a prelimlnary Injunction restraining the appellants from manu- 
faeturlng and selling the apparatus whleh was alleged to constitute the con- 
tributory infringement complained of. The défendants, upon the heai'iug 
of the motion, submltted affldavits for the purpose of showing a prior use 
by other parties of the Stoekheim invention for more than two years preced- 
Ing the date thereof. The judge preslding at the circuit granted the injune- 
tlon (103 Fed. 308), and the défendants appealed. 

Wm. Raymond Baird and Francis G. McMillin, for appellants. 
Wm. A. Jenner, for appellee. 

Before LTJETON and SEVEEENS, Circuit Judges, and CLAEK, 
District Judge. 

SEVEEENS, Circuit Judge (after stating the facts). It would 
seem clear enough that the judge who granted this injunction made 
no mistake in holding that the making and selling thèse fllters, 
adapted to and intended, as they were, for^ no other use than fllter- 
lng béer or similar fluids, should be held as contributing to such 
use by brewers, and as standing on the same liability as the par- 
ties actually using them. A similar question has been before us 
on former occasions where like circumstances existed, and the ruie 
just indiçated was recognized and applied. Heaton-Peninsular But- 
ton-Fastener Co. v. Eurêka Specialty Oo., 23 0. 0. A. 267, 77 Fed. 
288, 35 L. E. A. 728; Edison Electric Light Co. v. Peninsular Light, 
Power & Heat Go. (G. G.) 95 Fed. 669, affirmed in 43 G. C. A. 479, 
101 Fed. 831. And see, also, Thomson-Houston Electric Go. v. Kel- 
sey Electric Ey. Specialty Go., 22 C. C. A. 1, 75 Fed. 1005. 

The important question in the case, however, and the one upon 
which the case, in ail probability, must ultimately turn, arises upon 
the ground taken by the défense that the Stoekheim invention was 
anticipated by a prior public use of a process intended for a like 
purpose by Charles A. King, of Boston, Mass., commencing in May, 
1885, and continued, with some modiflcations, and perhaps some 
interruption, until the commencement of the présent suit. The pro- 
cess of the Stoekheim patent consists in forcing béer from the 
"chip tank," as it is called, under a pressure greater than atmos- 
pheric pressure, through a pipe to and through a filter composed of 
material sufflciently porous to allow the béer to fllter through it, 
and yet of sufflciently close texture to arrest the visible substances 
floating in the becr and, to a considérable extent, the yeast germs 
thus far passing towards the storage cask. From thence the béer 
was forced by the same motive power and under like pressure 
through another pipe and into the storage cask. The fllter was 
provided with a vent, which could be opened to allow the escape of 
foam and the escaping gases when they should accumulate in the 
filter. The purpose of the process was to clear the béer of objec- 
tionable substances, and at the same time carry the béer into the 
storage casks under a pressure which would prevent, as much as 
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possible, the escape from the béer of carbonic acid gas, which con- 
tributes to a large extent to its sprightliness and flavor. Tbe prior 
use of King's process, claimed by the défendants to be substan- 
tially the same in principle as that of Stockheim's, is testifled to by 
King himself, the owner of the brewery in which it was used, and 
the mechanieal engineer of the same brewery, with some corrobo- 
rating circumstances. Their testimony is to some extent (we do 
not undertake to say how far) contradicted by the affldavits of oth- 
ers produced by the appellee. The process which King is said to 
hâve employed consisted in forcing the béer from the chip tank 
through a pipe, and from that through a strainer or screen composed 
of one or more of the same materials as those used by Stockheim, 
and thence through a pipe to the storage cask; ail being donc, 
as it is claimed, under a pressure suiHcient to prevent the escape 
of the carbonic acid gas contained in the béer. It is claimed, also, 
that at one period of the use a vent was given to the fllter for the 
same purpose as in the Stockheim patent. The Stockheim patent 
bas been sustained in former suits, — by Judge Gresham in Uhlmann 
V. Brewing Cîo. (G. G.) 41 Fed. 132; by Judge Dallas in Same v. 
Brewing Co. (C. G.) 53 Fed. 485; and by Judge Gray in Filter Go. 
V. Erdrich (G. C.) 98 Fed. 300. But it appears that in none of the 
former litigation involving the validity of the patent was the prior 
use by King shown by the évidence. The courts uniformly require 
strict and convincing proof of a prior use thus set up for the pur- 
pose of defeating a patent, and especially when the invention has 
been a long time in gênerai use, and has several times been through 
the ordeal of contested litigation. We hâve repeatedly held that 
an order grantîng an injunction will not be reversed on appeal un- 
less it clearly appears that the court below has fallen into a mis- 
apprehension respecting the facts or law of the case in a matter 
vital to the issue. Duplex Printing-Press Go. v. Gampbell Printing- 
Press & Mfg. Co., 16 G. C. A. 220, 69 Fed. 250; Thompson v. Nelson, 
18 C. G. A. 137, 71 Fed. 339; Proctor & Gamble Go. v. Globe Kefln- 
ing Co., 34 C. G. A. 405, 92 Fed. 357. 

In View of the fact that the substance of the controversy rests 
in the suflBciency of the testimony to establish the substantial iden- 
tity of the King process with that of the Stockheim patent and 
the fact of the alleged prior use, we do not deem it expédient to 
enter upon a discussion of those subjecfs. The évidence may throw 
new light npon both of them, and a prématuré discussion might em- 
barrass the court below upon final hearing, or ourselves if the case 
should come hère on another appeal. We shall therefore content 
ourselves with saying that, adopting the rule before adverted to as 
the test by which our action should be govemed, we are unable to 
hold that the circuit court was plainly mistaken in deciding that 
the prior use of King's process was insufficient, or, if suflScient, 
that the process was substantially identical in principle with that 
of the Stockheim patent. We are constrained, however, to modify 
the order for an injunction to the extent of allowing the appellants, 
within 10 days after the entry of the order upon the mandate, to 
give a bond to account for the manufacture and sales made by them 
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pendîng the suit, to be conditioned for summary judgment thereon 
by the court below, and in this suit, for such damages as may here- 
after be adjudged to hâve resulted to the appellee from such manu- 
facture and sales. Such bond is to be approved in amount and in 
respect to the sureties by the judge of the circuit court. If such 
bond should not be given, the injunctional order will stand. If the 
bond is given, the order will be vacated. It is so ordered. 



KINNEK V. SHEPARD et al. 

(Circuit Court, D. Connecticut. March 19, 1901.) 

No. 793. 

Patents — Accountiks in Suit for Infringembnt — Damages. 

In estlmatlng the damages sustained by a complainant by reason of 
the sale o£ an Infrlnging article, if it appears that he was obliged to re- 
duce hls priées because of the compétition caused thertoy, or that hia 
total profits were reduced In a larger proportion than th* actual réduc- 
tion of sales because the percentage of profit increased with the amount 
of sales, he Is entitled to hâve such facts considered. 

In Equity. Suit for inf ringement of patents. On exceptions to re- 
port of master. 

William Edgar Simonds, for complainant. 
E. B. Bamum, for défendants. 

TOWNSEND, District Judge. Complainant's first exception is to 
the mode of computation adopted by the master. He says the 
master should haye taken 241,888 dozen hoops at défendant George 
A. Shepard's estimated cost of |.09732 per dozen, mailing $23,540.54, 
and added to it the profit of $14.34, admitted by défendants' counsel 
in his brief, and therefrom deduce a selling price of $23,554.88, and 
from this deduct the master's estimated cost of $8,829.95, leaving 
$14,724.93 as défendants' profits. But the $14.34 profits admitted 
by défendants' counsel omit many items of cost included by défend- 
ant Shepard in said estimate, and there appears to be no serious 
question but that the total selling price of $16,727.08 is substantially 
correct. Complainant's first exception is overruled. 

Complainant's fifth exception relates to the question of damages. 
He claims a finding that, except for the défendants' infringing com- 
pétition, he would hâve sold an average of 117,000 dozen hoops an- 
nually for the years 1894, 1895, and 1896, and to April 30, 1897, at 
an average price of 12 cents per dozen, less discount, at a cost of 6 
cents per dozen, making a profit of $20,530.22, and that he in fact 
only made a profit of $9,330.78, leaving a balance of $11,199.44, 
which he is entitled to recover. The amount of sales before défend- 
ants' compétition began and after it ceased appear to support this 
contention. "If it had been shown that the ordinary sales of the 
complainants for the same market fell off during the period of the 
defendant's sales in an amount equal to, or even approximating rea- 
sonably to, the amount of the defendant's sales, the master's finding 
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would be approved." Hall v. Stern (C. C.) 20 Fed. 788. «The pat- 
entée is not required to show by direct évidence that he would hâve 
made ail or some part of the sales which were made by his compet- 
itor, and, indeed, it would generally be impossible to do so; but 
he must prove facts and circumstances which legitimately create the 
presumption that he would hâve made the sales himself had it not 
been for the sales of the infringer." Covert v. Sargent (C. C.) 38 Fed. 
237. The master finds that by défendants' compétition complainant 
probably lost sales of 108,852 dozen, being somewhat less than the 
différence indicated by the sales before and after the period of com- 
pétition. JSTecessarily, in manufacturing, the percentage of profit 
on the amount sold increases with the amount of sales. A certain 
amount of sales is necessary to meet flxed charges. If complainant 
was obliged to reduce his prices by reason of infringing compétition, 
or if thereby his total profits were reduced in a larger proportion 
than the actual réduction of sales, thèse facts should be considered 
in estimating damage. Manufacturing Co. v. Sargent, 117 U. S. 
586, 6 Sup. et. 934, 29 L. Ed. 954. Défendants claim that varions 
clérical errors occurred in making up the estimâtes adopted by the 
master, and at least one — that in regard to the amount of sales — was 
admitted on the argument. As it seems probable that there was a 
mistake in estimating the cost of the clasps, and it is claimed that 
the cost of supervision was first deducted by défendants' counsel and 
again by the master, and it is possible that on a recalculation of 
thèse complicated accounts and estimâtes the profits may be found 
to be less than the damages, the report may be referred back to the 
master for considération of any alleged errors of computation, and 
for a reconsideration of the amount of damages, in view of the fore- 
going suggestions, and with leave to take further évidence if the 
master shall deem it necessary or advisable. The claim of complain- 
ant to treble damages, after considération of the report and the évi- 
dence, is not sustained. 



NORTHWESTERN TRANSP. CO. v. LEITER. 

(Circuit Court of Appeals, Seventli Circuit April 9, 1901.) 

No. 724. 

Shipping— Injury to Cargo in Port — Négligence. 

After a barge had been loaded witli a cargo of wheat In January, and 
wliile lylng in the Chicago river, awaiting the opening of lake navigation 
In the spring, a drain pipe which passed through the hold above the 
wheat, and the lower part of which was below the surface of the river, 
80 that it remained full of water, froze and burst, and water from the 
river ran in upon the cargo. The shipkeeper in charge for the owners 
knew that water was enterlng the vessel, but, on the supposition that it 
came in from a différent place, made no examiuation for a month, al- 
though he could easily hâve done so; and durlng ail that time the water 
continued to run in upon the wheat, doing it serious damage. Held, that 
the resuit should reasonably hâve been anticipated, and that, moreover, 
the keeper was guilty of gross négligence, which rendered the owner of 
the vessel liable for the Injury to tlie cargo, irrespective of the obliga- 
tion assumed under the bill of lading to deliver the cargo safely at the 
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port of destination, dangers of navigation, flre, and collision alone ex- 
cepted. 

In Error to the Circuit Court of the United States for the North- 
ern Division of the Northern District of Illinois. 

The déclaration in this case Is in assumpsit upon a MU of ladlng, a copy 
of wlilch is attaclied to the pleading, and contalns four counts, the substance 
of which is stated in the brief for the défendant in error (the plaintiff below) 
as follows: "Xhe first sets ont the shipment of the grain on the vessel in 
good order and condition, and defendant's undertaking to take care of and 
safely and securely carry and eonvey the wheat on board of the Hartnell to 
Buffalo, Erle, or Fairport, and there to safely and securely deliver the same 
in like good order and condition, dangers of navigation, flre, and collisions 
only excepted; the second, the shipment, and the undertaking to take care of 
and safely hold the grain on board of the Hartnell at Chicago until the open- 
ing of lake navigation, and then to safely and securely carry and eonvey it 
on board the Hartnell to Buffalo, Erie, or Fairport, and there safely and se- 
curely deliver it in like good order and condition, dangers of navigation, fire, 
and collisions escepted; the third, the delivery of the grain to the défendant 
on board of its vessel, to be taken caie of, held, and safely carried by it from 
Chicago to Buffalo, Erle, or Fairport, and at one of thèse places to be safely 
deiivered for the plaintifC, and the contract of the défendant to take due and 
proper care of the grain whilst it should hâve the care and custody thereof 
for the purpose aforesald; and the fourth, the gênerai allégation that the de- 
fendant had the care and custody of the grain for the plaintiff, and in con- 
sidération thereof undertoob and promised to take due and proper care there- 
of whilst it had the care and custody of the same. The coimts ail allège the 
breach of the contract stated, and that by and through the mère carelessness 
and négligence of the défendant and its servants the grain was greatly dam- 
aged, injured, and lessened in value. AU of thèse counts contain proper aver- 
ments of considération and other formai matters." 

The following is a copy of the bill of lading, signatures omitted: 

"Chicago, January 21, 1898. 
"Shipped in good order and condition by Allen, Gréer & Zeller Co., as agent 
and forwarder, for account and at rlsk of whom it may concern, on board 

the b'ge George E. Hartnell, whereof is master, now in the port of 

Chicago, bound for Buffalo, Brie, or Fairport, the foUowlng articles, as hère 
marked and described, to be deiivered in like good order and condition as 
addressed on the margin, or to his or their assigns or consignées, upon pay- 
ing the freight and charges as noted below. AU the deflciency in cargo to be 
paid for by the carrier and deducted from the freight, and any excess in the 
cargo to be pald for to the carrier by the consignées. In case grain becomes 
heated while in transit, the carrier shall deliver his entire cargo, and pay 
only for any deflciency caused by heating exceeding five bushels for each 
1,000 bushels. (The dangers of navigation, fire, and collisions excepted.) 
• • • Order. (171,000) Allen, Gréer & ZeUer Co. One hundred and sev- 
enty-one thousand one northern spring wheat, lake freight to Buffalo, Erie or 
Fairport, is 2% (two and one-half) cents per bushel, including holding in Chi- 
cago and lake freight, spring of 1898. Shippers bave privilèges to unload in 
part or whole of cargo at their expense, and substitute another, without any 
additional freight." 

The défendant pleaded the gênerai issue. There was a verdict and judg- 
ment for the plaintiff in the sum of $4,926.34, an amount of which there is no 
question if there should hâve been a recovery for any sum. The assignment 
of errors contains nlneteen speeiflcations, most of which might be rejected 
for want of form or substance. Adams v. Shirk. 43 C. C. A. 407, 104 Fed. 54; 
Columbus Oonst. Co. v. Crâne Oo., 40 C. C. A. 35, 98 Fed. 946; Id., 41 C. C. A. 
189, 101 Fed. 55; Stewart v. Morris, 37 0. C. A. 562, 96 Fed. 703; TJ. S. v. 
Indian Grave Drainage Dist., 29 C. C. A. 578, 85 Fed. 928. But the refusai 
of the court to direct a verdict for the défendant is chiefly relied upon. The 
défendant in error, besldes denying upon any theory of the case the errors 
assigned, ineists that, irrespective of any question of négligence, the liabiUty 
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of the plaintlff in error Is established by the contract sued upon, — the bill of 
lading, — ^and In support of this proposition cites Transportation Co. t. Tùcker- 
riian, 33 N. J. Law, 543; Willett v. Rlcli, 142 Mass. 356, T N. E. 776; Kay v. 
M^heeler, L. E. 2 C. P. 302; Tlie Harriman, & Wall. 161, 19 L. Ed. 629; The 
Delaware, 14 Wall. 579, 20 L. Ed. 779; Sturm v. Boker, 150 U. S. 312, 14 Sup. 
Ot. 09, 37 L. Ed. 1098. 

Frank Masten and 0. W. Greenfield, for plaintiff in error. 

William E. Church, for défendant in error. 

Before WOODS, JENKINS, and GROSSCUP, Circuit Judges. 

WOODS, Circuit Judge, after making the foregoing statement, de- 
livered the opinion of the court. 

The course given to the trial resulted in the introduction and the 
offering of a mass of évidence — particularly about the construction 
and seaworthiness of the Hartnell — which, once the cause of the 
loss had heen developed, became totally irrelevant and immaterial. 
The essential facts are within a narrow compass. The clear weight 
of the évidence vyhich bas any bearing on the question of liability 
shovi'S, and the fact is practically admitted, that the injury to the 
cargo occurred while the barge was in the river at Chicago, between 
January 21st, the date of loading, and April 9th, when, upon the 
opening of navigation, the voyage to Butfalo, which the shippers 
had designated as the port of delivery, began. It was left to the 
jury to détermine whether the damage was caused in port or on the 
voyage, upon instructions to the efEect that while the vessel was in 
port the owner was bound to exercise only the ordinary care of a 
warehouseman, and while on the voyage the obligation was that of 
a common carrier, except as limited by the waybill. 

The basis of the contention that the court should hâve directed a 
verdict for the défendant is that there was no évidence of négligence 
on the part of the owners while the barge was in port at Chicago. 
The terms of the bill of lading and the authorities cited lend strong 
support to the proposition that the question of négligence should 
hâve been excluded from the case, the liability of the plaintiff in 
error being established by a spécial contract which stipulated for a 
delivery of the cargo in good order, specifled risks excepted; but it 
is not found necessary to pass upon that point. The évidence to 
justify the submission of the question of négligence to the jury was 
not only ample; it was so clear that, if a contrary verdict had been 
returned, it would hâve been the duty of the court to set it aside. 
The court might well hâve directed the verdict which the jury found. 
The cause of the injury was a leak from a small drainage pipe 
which passed through the boiler deck into the cargo hold immedi- 
ately beneath the donkey pump, and ran under the deck for the dis- 
tance of about fourteen feet towards the port side of the vessel, 
with a fall of six or eight inches, until it met and was tapped into 
a scupper pipe, which, coming down vertically throngh the boiler 
deck at the port side, had an outward discharge. The draft of the 
vessel, as loaded, was such as to bring the portion of the drainage 
pipe under the deck below the surface of the river, and no means 
were employed to prevent the inflow of water. The resuit ought to 
hâve been anticipated. The water in the drainage pipe, about the 
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ûrst of February, froze and burst the pipe, and through a fissure 
near six inches in length water from the river flowed into the cargo 
for more than a month before the leak was discovered. It was in- 
excusable, net to say gross négligence, that the discovery was not 
made promptly and before serions haim had resulted. There was 
ample warning. The shipkeeper in charge testified that it was about 
nine or ten days after the boat was loaded before he noticed "any 
indication of a leak" ; that he then saw water "coming down through 
her timbers"; that he "did not think it was coming through on the 
cargo"; that he "thought the water was coming down through the 
top of the water bottom"; that "probably there had bèen ice in 
there that thawed"; that on the 8th of March, at the second pump- 
ing ont of the well, he "noticed an odor from the wheat, a ferment- 
ed, sour smell," and then, taking a lantern, he opened the manhole 
and went into the hold, and when there could hear the noise of run- 
ning water. "Up to that time," he testified, "I had no knowledge 
or notice that tiie water was coming in contact with the cargo." 
His opinion of notice was quite inadéquate. He had notice upon 
which his own sensé of prudence, in proper regard for the interests 
of his employers, should hâve impelled him to an immédiate search 
for the origin and course of the water which he saw running, in- 
stead of contenting himself with a mère supposition, of the reason- 
ableness of which no évidence was offered. As the représentative 
of the owners of the vessel, he was bound to bave and to exercise 
ail the intelligence and prudence required of them. He therefore 
knew of the drainage pipe, flUed with the water of the river and 
ail the while exposed to the cold of the season, and, when he found 
flowing into the well of the barge water which might be coming 
from a break in that pipe, — quite as likely as to be coming "from 
the bilge ceiling," — his plain duty was then, as flnally he recognized 
it, to make the examination necessary, and not difflcult, to déter- 
mine the truth, or at least to know that the cargo was not being 
harmed. The only excuse offered for the failure is the custom of 
fastening down the hatches of loaded vessels in order to prevent 
tampering with the cargoes; but, if pertinent, that would be plainly 
an inadéquate excuse for permitting the destruction of a cargo by 
hatch-hidden causes. It is not a pertinent excuse, because the ex- 
amination could hâve been made upon the first warning, as it was 
flnally made, by means of the manhole, without disturbing the 
hatches. 

The verdict and judgment rendered are so clearly right upon the 
merits — which the motion for a peremptory charge bas compelled 
us to examine — as to deprive the other questions sought to be raised 
of material signiflcance. We bave, however, looked far enough into 
them to be satisfled that on any theory of the case they are unim- 
portant. The judgment below is aflBrmed. 
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THE C. W. MOOBB. 

(District Court, E. D. Wisconsln. March 29, 1901.) 

BIabitihb Liens— Whabfagb—Contbact with Charteber. 

The fundaïueutal requisite for the création of a maritime lien Is a 
maritime clalm contracted or Incurred on the crédit of the vessel, either 
expressly or by implication, and not on the crédit of the owner or other 
person in Interest No implied agreement arises for a pledge of the 
crédit of a vessel for the rental of wharf âge privilèges In the port vehere 
the charterer, wlth whom the contract Is made, résides where he is not 
the master, and is requlred by the charter to pay ail expenses and keep 
the vessel free from liens, and where the owner of the wharf, if he is 
not Informed of the fact or terms of the charter, is put upoa inquiry by 
the circumstances, but makes no inquiry. 

In Admiralty. Libel iu rem for rent of wharf on contract with 
charterer of the steamer. 

The steamer C. W. Moore was and is owned by Hart Steamboat Une, a 
Wlsconsin corporation; and the home port of the steamer was Green Bay, 
Wis., and so shown in connection with the name painted upon the stem of 
the boat The owners chartered the steamer to McKernan & Brubaker, of 
Chicago, on June 3, 1890, and by the terms of the charter party the charter- 
ers were to man and furnish the steamer, keep her free from liens; and bond 
was glven to provide against lien elaims. During the preceding month the 
charterers arrangea with the llbelant for rental of docking privilèges at $150 
per month for a "Une" which they proposed to establish, with a steamer 
which "they were to purchase," according to libelant's version of the taik. 
The charterers were young men, without means, but with some expérience in 
connection with a Une which had prevlously used this dock; and the libelant 
was well acquainted with the member who made such arrangement for dock- 
age. For about three months, commencing in the latter part of June, the 
steamer in question was operated by the charterers under the name of "Chi- 
cago, Kenosha & Waukegan Line," making daily trips to and from the libel- 
ant's dock; but the rent agreed upoQ was not paid, and the steamer was re- 
stored to the owners on September 24th or 25th. The libelant asserts that 
he had no knowledge in fact of the charter or its terms, made no inquiries as 
tq ownership or charter, and admits that the rent was chai'ged upon his 
books "to the charterers and their Une." 

C. E. Kremer, for libelant. 
M. C. Krause, for claimant. 

SEAMA^, District Judge. The libelant furnîshed his wharf for 
the use of the steamer at the home port of the charterers, and under 
their personal contract of rental for the season ; and the claim of lien 
against the vessel rests alone upon the maritime nature of the con- 
tract, and the fact of use by the vessel, with no exigencj or spécial 
circumstance to create the need for an implied hypothecation. The 
contention in support of the libel is this: That wharf âge dues are 
not only entitled to a maritime lien, but are so far distinguishable 
from elaims of material men for repairs and supplies fumished to the 
vessel that the lien is not subject to the limitation to foreign vessels 
imposed upon elaims of the latter class under the gênerai maritime 
law. That the lien exists for wharfage, if doubtful before, is settled 
by the décision in Ex parte Easton, 95 U. S. 68, 75, 24 L. Ed. 373; 
but the opinion is guarded in its application to foreign vessels, and 
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no distinction is tliere recognized from liens for repairs and supplies. 
On the other hand, décisions in the Second circuit, following the case 
of The Kate Tremaine, 5 Ben. 60, Fed. Cas. No. 7,622, place wharfage 
claims in a spécial class, and grant a lien as well against domestic 
vessels. The Scow No. 15, 35 C. C. A. 149, 92 Fed. 1010, and cases 
cited. Uniess this exceptional ruie is adopted hère, it is manifest 
that no lien could arise in favor of the libelant's claim, for the rea- 
son that the port where the wharfage accrued was the place of rési- 
dence of the charterers, making it the home port of the chartered 
vessel for the purposes of this inquiry, and thus excluding the claim 
from allowance as a maritime lien under the gênerai doctrine in ad- 
miralty. The Valencia, 165 U. S. 2G4, 272, 17 Sup. Ct. 323, 41 L. 
Ed. 710; The Samuel Marshall, 6 U. S. App. 389, 394, 402, 4 C. C. 
A. 385, 54 Fed. 396. In the case at bar, however, it is unnecessary 
to consider the diiScult question whether such lien may arise at the 
home port, if the essential facts do not appear to create the lien in 
either view. The fundamental requisite for the création of this lien 
is a maritime claim contracted or incurred on the crédit of the vessel, 
and not on the crédit of the owner or other person in interest. In 
the absence of such crédit in the transaction, express or implied, there 
is no hypothecation, but the crédit to the vessel is implied when the 
obligation is incurred by the master under conditions otherwise au- 
thorizing the implied hypothecation. A contract of like nature made 
by the owner or charterer in person, not being master as well, stands 
on a différent footing, — is presumptively made on the personal crédit 
of the contracting party, — and, without proof of facts or circumstan- 
ces to repel the presumption, no lien attaches. This rule was de- 
clared in the early case of The St. Jago de Cuba, 9 Wheat. 409, 417, 
6 L. Ed. 122, and there has been no departure from it in subséquent 
cases. Like presumption of personal responsibility arises in the case 
of the charterer by whom ail expansés of the vessel are assumed, and 
for stronger reasons, as exemplifled in récent opinions. The Kate, 

164 U. S. 458, 465, 470, 17 Sup. Ct. 135, 41 L. Ed. 512; The Valencia, 

165 U. S. 264, 270, 272, 17 Sup. Ot. 323, 41 L. Ed. 710; The Samuel 
Marshall, 6 U. S. App. 389, 394, 401, 4 C. C. A. 385, 54 Fed. 396; 
The Stroma, 11 U. S. App. 673, 681, 682, 3 C. C. A. 530, 53 Fed. 281. 
It is true that thèse cases relate to coal and other supplies ordered 
by the charterer, but the rulings in référence to wharfage claims, as 
above cited, hâve effect merely to extend the lien to domestic ves- 
sels, while it is otherwise subject to ail the conditions required for a 
lien for repairs or supplies, and so expressly held by the circuit court 
of appeals for the Second circuit in The Advance, 38 U. S. App. 197, 
199, 18 0. C. A. 404, 71 Fed. 987. The testimony as to the arrange- 
ment by the charterer for rent of the wharf in suit fails to repel the 
presumption of personal crédit, and, moreover, leaves no room for 
reasonable inference that a pledge of the crédit of the steamer was 
contemplated. The libelant, if not informed of the fact or tenus of 
the charter, was clearly put upon inquiry, under the circumstances 
disclosed. The opinions by Mr. Justice Harlan in The Kate, supra, 
and The Valencia, supra, seem to be substantially applicable hère, 
and I am satisfled that the libelant fails to establish a lien against the 
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steamer. The Illinois statute which is cited, if otherwise operative. 
does not touch the case of an order by the charterer, and is not ap- 
plicable. Accordingly the libel is dismissed. 



THE KALKASKA. 

(Cireult Court of AppeaJs, Seventh Circuit. April 9, 1901.) 

Nos. 725, 726. 

1. TowAGE— Relation and Duties of Tua to To-w— Loss op Tow. 

An engagement to tow Imposes an obligation to exercise that degree 
of caution and skill whlch prudent navigators usually employ in similar 
service, and, where the tows are stranded at a point far ofC thelr proper 
course, the burden is cast upon the towing vessel to establlsh some ex- 
cuse for the déviation. 

2. Same— Négligent Navigation of Tug. 

A propeller was proceeding down Lake Superlor from Duluth with three 
tows on a Une, ail the vessels being loaded with lumber piled several feet 
above their declîs. Early in the morning Devil's Island was seen to the 
southward about the usual distance, and the master then tooli a course 
intended to take the vessels about 4 miles to the north of Eagle Harbor, 
which was 123 miles distant. The weather waa smoliy through the day, 
so that the shore could not be seen, and a 20-mlle wind blew from the 
west and northwest, strildng the vessels on the port side. No allowance 
was made for drifting until 4 p. m., when the vessels had made about 90 
miles with the wind and sea eonstantly increasing. Then the course was 
changea more to the northward, but no soimdings were talsen. At 8:30 
the vessels stranded on a reef which was 17 miles out of their proper 
course. The tug sheered off, and, with her assistance, the first tow was 
released in a damaged condition, and talien to port, but the line upon 
which the second tow was held parted, and the last two tows were lost. 
Held, that the burden rested upon the tug to show that she was supplied 
with a compass such as ordlnarily used, which was in proper condition, 
and that due care was exercised in navigation, and that in the absence 
of any évidence in regard to the compass, the déviation from the proper 
course must be held the fault of the tug either in not taklng the proper 
course, or because the master failed to make proper allowance for the 
drifting of the vessels owing to the wind, and the fact that their loads 
were high above the deeks, and to take soundings to ascertain their posi- 
tion, which, as appeared from the chart, would hâve shown that he waa 
dangerously near the shore at the time he first changed bis course, and 
would hâve enabled him to avoid danger by proceeding slowly, and by 
continued soundings. 

8, SaMB— CONTBIBUTORY FAULT OF TOW— ACTION IN ExTREMIS. 

Immediately upon touching bottom, the tug signaled te the tows to 
starboard their helms, following by alarm signais. The last two tows were 
sailing vessels, the first of which failed to hear the flrst signal, and, her 
line having parted, she grounded within a minute after the signal was 
given. The last tow obeyed the signal, but was compelled to immediately 
port again to avoid collision with the one In front of her. Held that, 
even if, by the utmost promptness of action, they might possibly hâve 
escaped, their error, if any, was one in extremis, which could not be 
urged by the tug as a contrlbutory fault. 

In Admiralty. Appeals from the District Court of the United 
States for the Northern District of Illinois. 

On September 17, 1898, the steamer Kalkaska departed the port of Duluth 
bound for the port of Chicago, having in tow, in the order named, the barge 
Aloha and the schooners J. H. Mead and Mediator. The Kalkaska was a 
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yessel of 178 feet keel and 33.10 beam, and of 555 net tonnage, and able to 
carry a» average cargo of 750,000 feet of lumber. At this tlme she was laden 
wlth luMber, havlng a deck load of from 14 to 16 feet above the rail, and was 
drawing 14.6 feet water aft and 13.10 feet forward. The Aloha was an open- 
deck lumber barge, and drew 13 feet of water, the J. H. Mead was a fuU- 
rigged three-masted schooner, and the Mediator a sailing vessel. The latter 
carried at this time a cargo of 337,000 feet of lumber, and drew 10.6 feet of 
water. The record states that eaeh of the tows had a full cargo of lumber, 
but does not otherwise give a description of the vessels or their capacity. 
The story of the voyage and the resulting disaster is thus described by the 
claimants of the steamer in their answer: 

"JBighth. That on the morning of the 18th of September, 1898, at about 
five o'cloek a. m., the atmosphère being more or less filled wlth smoke, the 
said propeller and her tow, consisting of the barge Aloha and the schooners 
J. H. Mead and Mediator, in the order named, were abreast of Devil's Island, 
Wisconsln, in the waters of Lake Superior. That at this point it is usual for 
the steamers bound down the lake to change their course for a point ofC Eagle 
Harbor, Michigan, and accordingly the propeller's course was changed to east- 
northeast The wind about the same time began to freshen, and haul more 
from the sotithward to the westward. At about seven o'cloek a. m. the 
steamer passed Outer Island, then the usual distance ofC, as near as this 
could be judged. The steamer continued on the east-northeast course with 
the wind hauling more and more to the westward, and constantly freshening, 
the atmosphère still belng thick with smoke. As the wind freshened, the 
sea increased. At about four o'cloek p. m. the course was changed to north- 
east by east, which course would take the vessels well clear of Eagle Harbor, 
or Kewenaw Point. At six o'cloek p. m. the course was changed still more 
to the northward, as the wind was still increasing from the westward. The 
atmosphère was becoming thlcker wlth smoke. This was done as an extraor- 
idinary précaution to give ample sea room In which to pass clear of Eagle 
Harbor. And the course was then further changed to the northeast, and the 
vessels continued upon this coiirse until about eight o'cloek, when the steamer, 
still on the northeast course, slightly touched bottom, and, fearlng that she 
was too close to the land, her helm was immediately hove hard a-starboard, 
and her whlstle blown two blasts as a signal for the vessels to also starboard 
their helms. This signal of two blasts was immediately succeeded by other 
short blasts of the whlstle as an alarm signal to the barges, and to apprise 
them of the fact that prompt obédience to the signal of the two blasts was 
neeessary. The barge Aloha promptly obeyed the signal, and wlthout dilH- 
culty, under her starboard helm, followed thé said steamer, whlle the schooner 
J. H. Mead did not obey the said signal, and did not starboard her helm, 
but, on the contrary, as claimants are Informed and believe, in direct opposi- 
tion to the said signal, ported her helm, and by so doing parted the towline 
between the Aloha and the Mead; ail of which occurred without the knawl- 
edge of those In charge of the steamer Kalkaska until some time after it had 
occurred. That, soon after the alarm signais had been blown, iuquiry was 
made by those on the Aloha as to her condition, and her master reported that 
she was leaklng badly, and requested) the steamer to proceed at once to take 
her to a place of safety. That thereupon the master of the said propeller, 
fearing that the Kalkaska would be unable to render any assistance to the 
schooner Mead and Mediator, and realizing the fact that both carried sails, 
and were of light draft, and therefore quite able to take care of themselves, 
continued wlth the Aloha In tow for the port of Sault Ste Marie." 

The captain of the Kalkaska states his action, in substance, as foUows: 
When the steamer and tow were about four miles off DevU's Island, about 
4:30 a. m. of the 18th, the wind was blowing some, freshening, and, the 
weather being very hazy, the course of the vessel was changed to east-north- 
east, the chart course belng, according to his statement, east by north half 
north. He steered a point to the northward, as he states, because the varia- 
tions of the compass drew him to the eastward a half a point. He thus pro- 
ceeded, the vessel and the tow making about eight miles an hour, until 4 
o'cloek in the afternoon, when the course was changed to northeast by east. 
The weather was very smoky, obscuring objects elther on land or lake. "We 



THE KALKASKA. 961 

could seé oiir tow good, but tbat was ail we could aee." And from the tlme 
of passing Outer Island at 7 o'elock In the momlng they saw no land or 
ligbts, other tban the Ughts of the tows, untll the tows were stranded. At 
4 o'elock the wind and the sea were making ail the time. The wind con- 
stantly freshened from the northward and westward; the Aloha earrying 
her reefed foresail and staysail, the Mead a foresail and headsalls, the Medi- 
ator a staysail. He states that the course was changed to northeast by east 
because "I could see that my tow was driftlng, the wind was breezing up, 
and getting more on our port slde, and we were drifting down ail the time 
towards the land." At quarter after 6 of that evening the course was 
changed to the northeast half east because, as he states, "The wind was frosh- 
ening ail the time, and we was falling off, to make up for what we would 
drift." About 7 o'elock the course was changed to northeast, the atmosphère 
being very dark and very smoky, and from the Kalkaska could be seen the 
Ilgbts of the tows, but nothing else. At about 8:30 the Kalkaska struek 
bottom, being then on a northeast course. Then the wheel was put hard 
a-starboard, and two blasts of the whistle were blown, followed by four or 
âve short toots as a danger signal. The steamer, obeying her helm, swung 
to port, heading around about northeast by north, and the engine was checked 
down. The movements of the tows In response to the signais to starboard 
were as follows: The Aloha, responding to the signais, starboarded her 
helm. The ressel struek, but minded her wheel, and she swung up to port. 
After getting clear, it was discovered that the vessel was leaking, and she 
slgnaled the master of the steamer that the other tows were gone, and the 
Kalkaska, with the Aloha, proceeded alone to the "Soo." The Alolia struek 
on the keel, and split It, and the men were kept at the pumps during the 
nlght, and until her arrivai at the "Soo." The signal to starboard does not 
seem to bave been heard by those upon the Mead, but the distress signal» 
were. A sailor immediately went forward to see to the towline, and on arrlv- 
ing at the forecastle head he saw the towline slackened; and the Aloha wa» 
"right close by us." In fear of collision, he called to the captain, "We âr& 
going right on top of her!" and the captain ordered the wheel hard a-port, 
and directed the sailor to try the lead. "So I ran aft, where the sailors keep 
the lead, and I throwed my lead out, and just as I had the two-fathom mark 
in my hand the schooner struek the bottom," and swung off to eastward be- 
fore the wind. The Mediator was coming up on the starboard quarter, and 
the captain of the Mead called to the Mediator, then 20 to 30 feet away, to 
keep off; but the latter vessel came upon the Mead, striking her forward of 
the mizzen rigging on the starboard side, a glaneing blow. The towline of 
the Mediator was east off from the Mead just before the collision. The two 
blasts of the whistle and the subséquent short blasts given by the Kalkaska 
were heard by the Mediator, and her wheel was put hard a-starboard, and 
she hoisted her mizzen. When it was about three-fourths up, the Mead noti- 
fled them to "keep off." Then the captain ordered the wheel a-port, and 
directed the mizzen to be lowered, and the Mead notifled the Mediator that 
the former vessel was aground. It took about flve minutes to hoist the 
mizzen, the object being to get the vessel up in the wind. The Mediator, after 
colliding wlth the Mead, got clear of her, and drifted upon the beach, the Mead 
being fast on the rocks. 

Other essentlal facts disclosed by the évidence are thèse: The Aloha was 
from six to seven hundred feet astern of the steamer, and there was a llke 
distance between each two of the tows. The distance from Deyil's Island to 
a point due north of Eagle Harbor by the ehart courses is from 123% miles 
to 126 miles, aceording to the course taken. From the time or passing Devil's 
Island the steamer and her tows proceeded at full speed of 8 miles an hour 
up to the moment of the accident. The wind was fresh during the day, vary- 
ing from the westward to the northwest and the northward, and was blowing 
about 20 miles an hour. The point where the vessels stranded Is a well- 
known reef of rocks in Lake Superior about 10 miles northeasterly of Portage 
Lake Ship Canal, and a half mile from shore, and about 16 miles southwesterly 
from Eagle Harbor. At 4 p. m., when the course was changed to northeast 
by east, the. tow had proceeded a distance of about 90 miles, and was then 17 
miles or more off her course. 
107 F.— 61 
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Llbels were flied by thé owner of the Mediator and by tlle owner of her 
cargo to recover of the Kalkaska the damages sustained. There were decrees 
iû the court below for the libelants, from which this appeal is taken. 

Charles E. Kremer, for appellant. 
John O. Eichherg, for appellee. 

Before WOODS, JENKTNS, and GROSSOUP, Circuit Judges. 

JENKINS, Circuit Judge, after the foregoing statement of the case 
delivered the opinion of the court. 

An engagement to tow imposes neither an obligation to insure nor 
the liability of a common carrier, but it does demand that the en- 
gagement shall be met "with that degree of caution and skUl which 
prudent navigators usually employ in similar service." The Webb, 
14 Wall. 406, 20 L. Ed. 774; The J. P. Donaldson, 167 U. S. 599, 
17 Sup. et. 951, 42 L. Ed. 292. The tows were under the suprême 
control of the Kalkaska so far as to enable her to fulfill her con- 
tract of towage, and they had the right to demand in the towage 
the fuU degree of caution and skill employed by prudent navigators. 
Although, it may be said, the burden is upon the one alleging breach 
of contract of towage to show négligence or unskillfulness to hjs 
injury in the performance, still in some cases "the resuit is a safe cri- 
terion by which to judge of the character of the act which bas caused 
it." The Webb, supra. Hère is a remarkable occurrence. In no 
storm, with a wind at no time exceeding 20 miles an hour, along 
a well-known coast, and in going a distance of not over 100 miles, 
the Kalkaska and her tows are at least 17 miles out of their course, 
and eventually each of the vessels strike the bottom, the Kalkaska 
and her tow, the Aloha, getting free, the latter in a leaky condition, 
and the other two tows are wrecked. The atmosphère, it is true, 
was filled with smoke from the burning woods of Michigau, but that 
fact neither accounts for nor excuses the disaster. To what cause 
can the stranding of thèse tows be attributed? It is urged on behalf 
of the Kalkaska that she was navigated with ail prudence and skill, 
and that the disaster was caused by inévitable accident, and, as sug- 
gested by counsel, by some unknown current which imperceptibly 
carried thèse vessels upon the rocks. The circumstances of the case 
cast upon the Kalkaska "the burden of establishing some excuse for 
the déviation from the usual and proper course," The Webb, supra. 
It was, therefore, incumbent upon the steamer to show that she was 
supplied with fit and accurate compass, that her navigation was in 
ail respects careful and prudent, and that the disaster could not 
hâve been avoided in the exercise of due care. A brief review of 
the manner oi the navigation of the Kalkaska upon that day may 
furnish, possibly, a solution of the cause of the stranding. In the 
lirst place, we hâve no évidence of the condition of the sbip's com- 
pass. It was incumbent, we think, upon the Kalkaska to show that 
she was furnished with such a compass as is ordinarily used, and 
that it was in due and proper condition. Her captain states that 
when oflf Devil's Island at 4:30 o'clock in the morning of the I8th, 
the wind freshening, and the weather being very hazy, the course 
of the vessel was changea to the east-northeast, the chart course 
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being east by north. balf north. This course, he states, would take 
the vessel about 4 miles north of Eagle Harbor, a distance of 123J 
miles. He states tbat he thus shaped his course one-half a point 
to the northward of the chart course because the variation of his 
compass drew the vessel to the eastward half a point. He did not 
allow for déviation, or for the natural drift of the tow to the lee- 
ward. With the steamer loaded with lumber piled Id feet above 
the rail, and the tows similarly laden, proceeding on a course east- 
northeast, and with a wind varying from v?est to northwest, of 20 
miles an hour, there would naturally be a drifting of the vessel and 
her tows to the leeward. In prudent navigation that should be al- 
lowed for, but does not appear to hâve been done. The steamer, 
with her tows, proceeded until i o'clock in the afternoon, at the 
speed of 8 miles an hour for the space of eleven hours and a half. 
According to the captain, the sea was making ail the time, and the 
wind constantly freshened from the northward and westward. Tlie 
captain states that he then could see that the vessel was drifting, 
"and we were drifting ail the time towards the land," and he then 
first changed the course to northeast by east. The steamer and her 
tows had at that time proceeded about 90 miles, and must hâve 
been about 30 miles southwesterly of the rocky reef upon which 
they ultimately stranded. It is wholly unexplained why the captain 
at that hour could see that the tow was drifting, and could not bave 
noticed the fact before that hour. It was his duty to hâve been 
watchful and vigilant in that regard. Prudent navigation demanded 
such care, and we are wholly unadvised by the record of any reason 
preventing earlier discovery of the fact. But, even at this late hour, 
when he perceived that his vessel and tows "were drifting down 
ail the time towards the land," it was not prudent navigation merely 
to change his course to northeast by east without taking measurea 
to ascertain where he was, and whether he was in the présence of 
danger. The atmosphère was obscured by smoke, so that he was 
unable to see a distance of half a mile. That fact imposed upon him 
the duty of other précaution. He had no right to take it for granted 
that such change of course would be sufflcient. He should hâve east 
his lead. It was his duty to proceed under check, sound, and ascer- 
tain his position. The chart déclares that in the vicinity where the 
vessel must then bave been there was not over 60 feet of water. Had 
he done so, he would hâve ascertained the proximity of danger, and 
could hâve avoided the disaster. At a quarter after 6 he changed 
his course to northeast half east, and about 7 o'clock changed to 
northeast, as he states with the purpose "to make up for what we 
would drift." He thus proceeded without making any soundings, 
and without checking speed, but with knowledge that they were 
drifting towards the land, until 8 :30 o'clock, when they struck boti- 
tom, when, as the answer gravely asserts, "fearing that she was too 
close to the land," the helm was put hard a-starboard, and two blastti 
of her whistle sounded as a signal to her tows to starboard, and this 
followed by an alarm of danger. We need not pursue the inquiry. 
There was hère manifest unseamanship and failure to exercise due 
care and prudence in navigation. It does not need that we should 
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grope in the realm of imagination to find some occult and unknown 
current to account for a disaster which is plainly attributable to 
faulty navigation. 

It was urged on behalf of the Kalkaska that the disaster was 
caused by the neglect of the Mead to respond to the signal to star- 
board her helm. We cannot sustain this contention. Almost im- 
mediately upon giving the signal, the Aloha grounded, and was 
pulled off by the steanaer. The Mead followed, with the towiine be- 
tween her and the Aloha parted, presumably by the strain of the 
vessels ahead, covering the distance of 600 feet in less than a minute, 
grounding upon the rocks. The Mediator, while responding to the 
signal, changed her course upon demand of the Mead to avoid an im- 
minent collision. Thèse vessels were in immédiate danger through 
the vyrongful act of the Kalkaska, and we cannot say that in the 
confusion of a sudden emergency, caused by the fault of the Kal- 
kaska, they should be held in fauit for failure to adopt the most pru- 
dent measures for safety. It is by no means clear that the prompt- 
est obédience to the signal would hâve enabled either the Mead or 
the Mediator to eseape. The towiine of the former was parted, and 
she was almost upon the reef. She had not, as had the Aloha, the 
assistance of the steamer to enable her to change her course speedily, 
or to pull her off the rocks. We cannot think the maneuver of thèse 
two vessels in extremis, and in the présence of impending péril, can 
be allowed to excuse the fault of the Kalkaska, evea if différent 
action might possibly hâve avoided or lessened the extent of the 
disaster. The decrees are afflrmed. 



AMERICAN STEBL-BARGB CO. y. CARGO OF GOAL ex THE CITY 

OF EVERETT. 

(District Court, D. Massachusetts. March 28, 1901.) 
No. 986. 

!. Shipping — Construction of Chaktbr— Gênerai. Ruines. 

A charter party, which Is often an informai Instrument, must lie given 
«1 libéral construction, such as mercantile contracts usually reçoive, in 
furtherance of the real intention of the parties; and ail of its provisions 
must be talien into considération in determining the meaning of any 
particular clause, or the scope and effect of the charter as a whole. 

8. Samb — Time Charter— Démise of Ship ïor Tekm. 

By a time charter the owner agreed to let. and the charterer to hire, 
a steamshlp for the term of one year, the hire to be pald monthly In 
advance. It provided for a "delivery" of the ship to the charterer, and 
a redellvery at the end of the term. The charterer was to pay the 
wages of the crew and for provisions, stores, supplies, and other char- 
ges except Insurance, and to Iceep the vessel in repair, and palnt It once 
during the term. It was given the right to employ the vessel in any 
kind of lawful coasting trade between certain designated ports on the 
Atlantic coast, and to purchase it at any time at a flxed price. The cap- 
tain was to be appointed by the owner, but to be under the orders and 
direction of the charterer, which agreed to indemnify the owner for the 
acts of the captain in signing bllls of lading or otherwise in complying 
with its orders. The whole accommodations of the ship were to be at 
the disposai of the charterer, reserving proper space for the crew, 
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taekle, stores, etc. The charter further provided that the owner shonld 
hâve a lien upon "ail cargoes and ail suhfrelght" for charter money 
due thereunder. Held, that such charter, construing ail its provisions 
together, constituted a démise of the ship, which put the charterer In 
possession and control as owner for the voyages made thereunder. 
8. Maeïtimb Liens — Chabtbb Provisions— Lien of Owner on Cargo fob 
Charter Monby. 

A provision in a tlme charter, which leased the shlp for the term, and 
made the charterer owner for the voyages made thereunder, reservlng 
to the owner "a lien upon ail cargoes and ail subfreight for charter 
money due under this charter," cannot be construed to give the owner 
a lien upon cargo owned by thlrd persons, and shipped under contract 
with the charterer, for charter money due; nor has he any lien on such 
cargo, under either the charter or the maritime law, to compel the ship- 
per to pay the freight to him, such lien being created by the maritime 
law in favor of the person in possession of the ship. The only effect of 
such provision purporting to give the owner a lien upon cargo is to bind 
such cargo as is owned by the charterer to the extent of the charter 
money due. 

In Admiralty. Libel of cargo under claim of lien for charter money 
due libelant frora the carrier as charterer. 

Frédéric Dodge and Edw. S. Dodge, for libelant. 
J. B. & H. E. Warner, for respondent. 

LOWELL, District Judge. The libelant in this case, being the 
owner of the steamer City of Everett, chartered it to the Atlantic 
Transportation Company by a charter of which the material parts are 
as follows: 

"Witnesseth that the said owners agrée to let and the said charterers agrée 
to hire said steamship for the term of one year from the 5th day of Aprll, 
1898, she being then placed at the disposai of the charterers at New ïork, at 
such dock or at such wharf or place (where she may always safely Ue afloat) 
as charterers may direct, she being then tight, staunch, strong, and every 
way fltted for the service (and with full complément of officers and engineers 
for a vessel of her tonnage); to be employed in such lawful trades on the 
Atlantic coast of the United States, between ports not south of Hatteras or 
east of Portland, Maine, as charterers or their agents shall direct, — on the 
folio wing conditions: That the owners shall provide and pay for ail Insur- 
ance on said steamship. That the charterers shall provide and pay for ail pro- 
visions and wages of the captain, engineers, firemen, and crew; shall pay 
for ail engine-room stores, fuel, deck supplies, chandlery, hawsers, and ail 
other supplies, port and other charges whatsoever, except the insurance, and 
maintain her in a thoroughly efficient state in hull and machinery for the 
service; and shall aiso once during the life of this charter, at their own ex- 
pense, dock and paint said steamship: provided she remains under charter 
for the full year. That the charterers shall pay for the use and hire of the 
said vessel at the rate of twenty-eight hundred twelve and "Vioo dollars 
($2,812.50) per month, commonciug on the day of delivery of said steamship 
to the charterers in the port of New York, and at and after the same rate 
for any part of a month; hire to continue from the time specified for ter- 
minating this charter until her delivery to owners (uniess lost) at the port of 
New York. Payment to be made in cash, monthly in advance, at the office 
of the owners, 36 Wall Street, New York City; and in default of such payment 
or payments as herein specifled the owners shall hâve the faculty of with- 
drawing said steamer from the service of the charterers, without préjudice to 
any daim they, the owners, may otherwise hâve on the charterers in pur- 
suance of this charter. That the cargo or cargoes shall be laden and/or dis- 
charged in any dock or at any wharf or place that charterers may direct, 
where she can always safely lie afloat That the whole reach, burthen, and 
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accommodations of the shlp (not more than she can reasonably stow and 
earry) shall be at charterer's disposai, reserving proper and suflicient space 
for the stiip's officers, crew, tackle, apparel, furniture, provisions, and stores. 
That during the life of tliis charter, or until the charterers may exercise the 
option herein given, the captain shall be an appointée of the owners, but 
shall be under the orders and direction of the charterers; and the charterers 
hereby agrée to indemnify the owners from ail conséquences and liabilities 
that may arise from the captain signing biils of lading or in otherwise com- 
plying -with the same. That, if the charterers shall hâve reason to be dis- 
satisfied wlth the conduct of the captain, the owners shall, on receiving par- 
ticulars of the complaint, investigate the same, and, if necessary, malie a 
change. That the charterers shall hâve the option at any time during the 
life of this charter of purchasing said steamer at a price of two hundred and 
twenty-flve thousand dollars ($225,000). That the owners shall hâve the op- 
tion at any time after six months from the beglnning of this charter, and in 
case they hâve a bona fide purchaser, of canceling this charter upon giving to 
the charterers thirty days' written notice. In case, however, said notice is 
given to the charterers, said charterers shall hâve the right to immediately 
elect to purchase said steamer at the price agreed upon with said bona fide 
purchaser. That, should the vessel be lost, any hlre money paid in advanee, 
and not earned (reckoning from the date of her loss), shall be returned to 
charterers; the act of God, enemies, fire, restraints of princes, rulers, and 
people, and ail other dangers and accidents of the sea, rivers, and navigation 
throughout this charter party always excepted. That, should any dispute 
arise between the owners and the charterers, the matter in dispute shall be 
referred to three persons in Kew Yorli; one to be appointed by each of the 
parties hereto, and the third by the two so chosen. Their décision, or any 
two of them, shall be final. And for the purpose of enforcing any award this 
agreement may be made a rule of court; said arbitration to be submitted with- 
in ten days after written notice of complaint That the owners shall hâve a 
lien upon ail cargoes and ail subfreight for charter money due under this 
charter; and the charterers to hâve a lien on the ship for ail moneys paid in 
advanee, and not earned. That the charterers shall deliver said steamship 
to owners in lilie goodl order and condition, ordinary wear and tear excepted, 
in the port of New Yorli, at the expiration of service provided by this charter." 

The payments due under this charter party were made regularly 
through November 5, 1898. The monthly advanee payment due De- 
cember 5th was not made, nor was any payment made after that date. 
On December 30, 1898, the City of Everett left Newport îfews with a 
cargo of coal belonging to the claimant consigned to the claimant's 
agent in Boston. The bill of lading was in the usual form, signed by 
the master. The freight payable was stated to be "as agreed." 
There was a standing agreement between the charterer and the claim- 
ant to transport coal from Newport News to Boston at 70 cents per 
ton, and under this agreement the charterer had carried for the claim- 
ant a large amount of coal in many vessels, of which the City of 
Everett was one. The freight, as fixed by this contract, less certain 
sums, which are not in dispute, was $2,348.46. On December 30th the 
claimant paid to the charterer in New York, at the charterer's re- 
quest, the sum of $1,500 on account of the freight to be earned by the 
City of Everett, and took from the charterer a receipt for the amount. 
The payment was not, and could not hâve been, indorsed on the bill 
of lading. The claimant then was, and had been for some time, in- 
debted to the charterer for coal to an amount largely exceeding the 
freight on the cargo in question. Upon the arrivai of the steamer in 
Boston, the libelant libeled the coal, and now seeks to hold it for the 
total amount of freight due thereon at the rate of 70 cents per ton. 
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He asserts a lien upon the coal for freight, as the owner of a vessel 
which bas earned freight in the carrying of cargo. 

The court bas flrst to consider if, for this purpose, the libelant or 
the charterèr is to be treated as the owner of the steamer for the voy- 
age. It was observed by Jndge Ware, in Drinkwater v. The Spartan, 
Fed. Cas. No. 4,085, that: 

"There are, however, two Idnds of contraçts passlng under the gênerai 
name of 'charter party,' dlCfering from each other very widely in their na- 
ture, their provisions, and In their légal effect. In one, the owner lets the 
use of his ship to freight, he hlmself retaining the légal possession, and being 
lîable to ail the responsibilities of owner. ïhe master is his agent, and the 
mariners are in his employment, and he is answerable for their conduct, 
The charterer obtains no right of control over the vessel, but the owner is in 
faet and In contemplation of law the carrier of whatever goods are conveyed 
in his ship. The charter party is a mère covenant for the transportation of 
merchandise or the performance of the service whlch is stipulated in it In 
the other the vessel is herself let to hire, and the charterer takes her into 
his own possession. It is a contract for a lease of the vessel. The owner 
parts with possession and the right of possession, and the hirer has not only 
the use, but the entire control, of the vessel herself. He becomes the owner 
during the term of the contract. He appoints the master and mariners, and 
Is responsible for their acts. If goods are taken on freight, the freight is 
due to him; and if, by the barratry or other misconduct of the master or 
crew, the shippers sufCer a loss, he must answer for it. If he ships his own 
goods, he is his own carrier. Under a charter party of the former descrip- 
tion the charterer may hire the use of the whole vessel, and it may be em- 
ployed in carrying his own goods or the goods of other merchants on freight. 
His own goods become liable to the owner of the vessel for the charter to the 
fuU estent of their value, and, though he is entltled to the freight of the 
goods shipped by the subfreighters, the owner of the ship has a lien on that 
freight for the charter of the vessel; and his lien extends to the goods of 
each subfreighter for the amount of freight due on his shipment." 

See, to the same effect, Eeed v. U. S., 11 Wall. 591, 600, 20 L, Ed. 
220. 

In Abb. Merch. Shipp. (13th Ed.) p. 57, the classiflcation ia practic- 
ally the same, Abbott's third class covering contracta of affreight- 
ment simply, which are not dealt with at ail in Judge Ware's classi- 
fication. 

The court has to détermine to which of the two classes thus clearly 
defined the charter in question belongs. As was said in Raymond t. 
Tyson, 17 How. 53, 59, 15 L. Ed. 47, 49: 

"It must be remembered that a charter party Is an Informai Instrument as 
often as otherwise, having inaccurate clauses, and that on this account they 
must hâve a libéral construction, such as mercantile contraçts usually receive, 
in furtherance of the real intention of the parties and usage of trade. So 
Lord Mansiield said a long time since." 

So, in Belcher v. Capper, 11 Law J. C. P. 274, Chief Justice Tindal 
said of charter parties : 

"In each case the whole contract must be taken together, and due effect 
given to the several clauses whlch counteract or qualify eacb other; and thus 
it often happens that the same expressions will bear différent meanings, and 
require a différent interprétation, according to the context of the instruments 
in which they are found." 

It is not surprising, therefore, that this charter, like many others, 
contains phrases, some of which, taken separately, point to one con- 
struction, and some to another. In support of the claimant's conten- 
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tion that the charterer was owner for tlie voyage, the following are 
the most important: 

(1) The words used to descrit)e the letting: The "owners agrée to 
let and the said charterers agrée to hire said steamship." Thèse 
phrases are appropriate to the démise of the vessel. They are not 
conclusive, but hâve considérable weight. The vessel is also placed 
at the disposai of the charterer. There is to be a "deliverj of said 
steamship" to the charterer, and at the end of the term the charterer 
is to "deliver said steamship" to the owner. 

(2) The provision that the charterers shall pay for provisions, 
■wages, stores, supplies, and other charges except insurance. This 
provision again, taken by itself, is not conclusive, but is important, 
and in its fuU estent is seldom, if ever, found in charters by which 
the owner retains possession of the vessel. 

(3) The charterer agrées to keep the vessel in repair, and once dur- 
ing the term of the charter to dock and paint her at its own expense. 
This again is a duty undertaken by the owner in nearly ail cases in 
which he retains possession of the vessel. 

(4) The charterer has the right to employ the vessel in any kind of 
lawful coasting trade between Portland and Hatteras. 

(5) The charterer has the right at any time during the charter to 
buy the vessel at a fixed priée, and, although the owner may sell the 
vessel on 30 days' notice if it flnds a bona flde purchaser thereof, yet 
even in that case the charterer has a prior right to take the vessel 
at the priée agreed upon with the bona flde purchaser. 

(6) The captain, though the appointée of the owner, is to be under 
the orders and direction of the charterer, and the charterer agrées 
to indemnify the owner for the acts of the captain in signing the bills 
of lading, or otherwise in complying with the charterer's orders. This 
provision will be discussed later. 

If there were nothing to the contrary, the provisions just men- 
tioned would plainly make the charterer the owner of the vessel pro 
hac vice, so that the cargo carried would be in his possession, and he 
alone would hâve a lien thereon for the f reight. There are, however, 
other clauses in the charter which support the libelant's contention 
that the owner retained possession : 

(1) The captain was to be appointed by the owner. Who was to ap- 
point the other ofiQcers and the crew does not clearly appear, but the 
charter states that at the time the charter was made the vessel had a 
full complément of offlcers and engineers. Probably the appointment 
of any one but the captain was not distinctly in the minds of the par- 
ties. The old offlcers were retained, and, when vacancies occurred, 
thèse seem to hâve been filled by common consent, and without dis- 
cussion. This was done both in the employment of Deboll as sub- 
stitute captain and in obtaining an engineer. Doubtless, the appoint- 
ment of the master by the owner has been deemed in many cases a 
very important considération in determining whether the owner or 
the charterer has possession of the vessel, but it has not always been 
deemed conclusive. Master, etc., of Trinitv House v. Clark, 4 Maule 
& S. 288. In Saudeman v. Scurr, L.. R. 2 Q" B. 86, 96, Lord Chief Jus- 
tice Cockburn speaks of "a démise of the ship itself, to which the serv- 
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ices of the master and crew may or may not be superadded." In that 
case, he goes on to say, "tke charterer becomes for the time the owner 
of the vessel, the master and crew become to ail intente and purposes 
his servants, and through them the possession of the ship is in him." 
In his work on Charter Parties (page 22) Mr. Leggett says that this, 
"although a possible form of contract, seems, as a matter of business, 
to hâve no existence at the présent day." With ail respect for the 
learned author, it may be suggested that an opinion of Sir Alexander 
Cocliburn, rendered in 1866, is not yet obsolète. A charter like that 
hère under considération, having for its object to increase the fleet of 
vessels controlled by the charterer, and largely owned by him, — an 
object not unusual, at leaat in America, — may illustrate the chief jus- 
tice's statement above quoted. Whatever importance be allowed to 
the appointment of the master, yet in no case, it is believed, has the 
owner been deemed in possession when other circumstances hâve made 
so strongly as hère for the possession of the charterer. In the Nica- 
ragua (D. C.) 71 Fed. 723, same case on appeal, 18 C. C. A. 511, 72 
Fed. 207, — which appears to me the strongest case in support of the 
libelant's contention, — the charter provided "that the captain, al- 
though appointed by owners, shall be under the orders and direction of 
the charterers as regards employment, agency, or other arrangements ; 
and the charterers hereby agrée to indemnify the owners from ail con- 
séquences or liabilities that may arise from the captain signing bills 
of lading, or otherwise complying with their orders and directions." 
This clause certainly resembles closely the clause in the charter now 
under discussion, though it is to be observed that, taken with the rest 
of the charter, it puts the captain tmder the orders and direction of 
the charterers as to "employment, agency, or other arrangements" 
only; thus by implication excluding the charterers from the complète 
control of the master hère given by the clause which places him under 
the charterer's orders without qualification. But in The Nicaragua 
the owners were to pay for provisions, wages, supplies, and fées, were 
to Ifeep the vessel in good repair, and to feed the passengers at a fixed 
price, to be paid by the charterers. The cargo was to be laden and 
discharged under the master's direction, the charterers not being re- 
sponsible for improper stowage. It was stipulated that the captain 
should prosecute his voyage with dispatch, thus implying that this 
dispatch was to be procured by the owners, and that the control of 
the charterers over his actions was not complète. The charterers 
were given permission to appoint a supercargo, — a permission quite 
unnecessary if the vessel was in their control; and payment of hire 
was to cease if the vessel broke down from causes apperîtaining to the 
duties of the owner. Thèse provisions hâve been stated thus fully 
because the Nicaragua'» charter provided for the appointment and 
control of the master in language resembling that of the charter un- 
der considération more closely than any other charter by which the 
owner has been held to retain possession of the vessel. Other cases 
which hâve construed charters to leave the vessel in its owner's con- 
trol could be distinguished at length from the case at bar as The 
Nicaragua has been distinguished, but to do 'this would unduly 
lengthen the opinion; and, iif The Nicaragua is fairly distinguishable, 
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it is believed that no other case supports the libelanf s contention. In 
the case at bar thè provision for the appointment of a master by the 
ownér is immediatelj qualified by the statement that he is to be com- 
pletely iinder the control of the charterer. In The Beeswing, 5 Asp. 
484:, the master was to be appointed by the charterers, and to follow 
their instructions, they furnishing him "with the necessary sailing 
directions." Yet because the vessel was otherwise lef t in the hands of 
the owners, because the captain was to be paid by them, and for other 
reasons, there was held to be no démise of the ship. In many re- 
spects the case at bar is the converse of The Beeswing. In The New 
York (D. C.) 93 Fed. 495, the charterer was held to be in possession 
of the vessel, although the owner kept and paid a man on board of 
her for a gênerai oversight of her condition. The provision for the 
master's appointment is hère construed not to keep the vessel in the 
libelant's control, but merely to insure for his beneflt that the master 
shall be a suitable person approved by him. 

(2) The second clause relied upon by the libelant is the exclusion 
from the charterer's disposai of proper and suiflcient space for the 
ship's ofQcers, crew, tackle, etc. This is not an important provision. 
Practically, the ship could not be run to the advantage of the 
charterer if the officers and crew had not where to lay their heads, 
or if the tackle and stores were crowded out by the cargo. The pro- 
vision is one of great âge (see Thornton v. Bethel, Lutw. 704), and 
was inserted from earlier charters without much thought of its 
meaning or application hère. Doubtless some weight is attached to 
it in The Volunteer, Fed. Cas. No. 16,991, and in some other cases, 
but only as to one among many considérations. I do not believe 
that either owner or charterer, in the case at bar, gave it a thought. 
See Belcher v. Capper, 11 Law J. C. P. 274, where the clause is found 
in a charter party which was held to put the charterer in possession 
of the vessel. 

(3) The libelant relies especially upon the clause giving to it "a 
lien upon ail cargoes and ail subfreight for charter money due under 
this charter." Standing in the charter under considération, thèse 
words, it must be confessed, are not altogether easy to interpret. 
Taken literally, they give to the libelant a lien upon any part of 
the cargo for ail the money due to it under the charter, — a construc- 
tion so unjust as to be manifestly impossible. Doubtless this clause 
is the successor of that pénal clause by which the charterer bound 
his "executors and administrators and the goods intended to be 
laden." Thornton v. Bethel, Lutw. 704, 707. See Perkins v. Hill, 
Fed. Cas. No. 10,986. The clause is a common one, as the cases 
abundantly show. It is found in charters where the owner bas 
parted with the control of the vessel. Meiklereid v. West, 1 Q. B. 
Div. 428, 431. In BaumwoU Manufactur v. Furness [1893] App. Cas. 
8, 16, Lord Herschell called it "a provision as between charterer and 
ship." In Perkins v. HiU, Fed. Cas. No. 10,987, Mr. Justice Wood- 
bury said, "It is very questionable whether the cargo belonging to 
third persons is ever held by that customary clause in the charter 
party, but merely the cargo belonging to the charterer." In truth, 
the clause was framed when a charterer intended ordinarily to 
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freight the ship with his own property. That this was usuallj the 
case with charters in the past may be seen from examining the 
earlier cases dealing with charter parties. That the charterer was 
the owner of the goods shipped, though often assumed, rather than in- 
sisted upon in argument, explains not a few opinions which would 
otherwise be confusing. By this clause the charterer binds his own 
goods shipped on the chartered vessel, not for the freight due on 
those goods, but for the amount due under the charter, be that 
amount more or less than the freight. Small v. Moates, 9 Bing. 574. 
In the case at bar the clause appears to me a survival, and not in- 
tended to defeat the other provisions of the charter which give to 
the charterer the control and possession of the vessel. Oan it be 
supposed that in paying freight for merchandise carried in the char- 
terer's fleet shippers were intended to distinguish between one vessel 
and another of that fleet ; to pay some freight directly to the Atlan- 
tic Transportation Company, and, before paying other freight, to 
communicate now with one owner and now with another? Hère the 
freight might hâve been paid to the captain, it is true, but neither 
the captain nor any one else expected tMs to be done. In thèse days 
the captain is no longer a stranger in a strange land, necessarily left 
to shift for himself, and to manage the vessel's affairs. He is an 
agent who can communicate with his principal at a few minutes' 
notice. Direct dealing with those who operate vessels is thus much 
more common than formerly. 

It must be admitted that most of the cases in this country, while 
recognizing distinctly the two classes of charters deflned by Judge 
Ware, yet hâve held that the charters which the courts had under 
considération belonged to the flrst class. That this was the case in 
the vast majority of the charters made a génération ago, I do not 
doubt. The earlier charters were ordinarily made of a single vessel 
to a man proposing to employ that vessel alone. This charter, 
as the libelant knew, was made to a company owning some vessels 
and operating others under charter from varions individuals. The 
charter whereby a company owning many vessels and operating 
them increases the fleet in its possession and under its control by 
the hire of vessels from other owners is of comparatively modem 
origin, but that seems to me the transaction contemplated hère. 
This charter, therefore, is held to hâve put the City of Everett into 
the possession and under the control of the charterer. 

It was urged that, whether the libelant or the charterer were for 
most purposes the owner of the vessel for the voyage, yet the clause 
in the charter conceming freight affected the cargo with a lien, 
where that cargo was shipped by one who had knowledge of the ex- 
istence of the charter. That the clause was originally intended to 
bind the whole cargo shipped for the whole charter rent, on the 
theory that the cargo was the charterer's property, bas been shown 
already. This is what the clause says: No lien on the cargo for 
the freight due thereon is created, but only a lien "for charter money 
due under this charter." To constnie this language as creating a 
lien on the cargo for the freight due thereon up to the amount of 
the charter money due under the charter is to make a new contra et 
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for tlie parties into which they never entered. The lien on sub- 
frèight given by the charter does not help the libelant, which hère 
seeks to enforce not a lien on freight, but a lien for freight. That a 
linowledge of the existence of the charter party does not bind the 
property of shippers other than the charterers for the rent due un- 
der the charter party, has been decided (Paul v. Birch, 2 Atk. 621; 
The Volunteer, 1 Sumn. 551, 573, Fed. Cas. Xo. 16,991; The Albert 
I>umois [D. C] 54 Fed. 529) ; and this even where the bill of lading 
refers expressly to the charter (Fry v. Bank, L. R. 1 C. P. 689). If a 
knowledge of the charter's existence and a référence to it in the 
bill of lading do not bind the property of an outside shipper to full 
compliance with the terms of the clause, I can see no reason why 
they should bind the same property to any less extent. A lien upon 
a cargo for its freight is created by the maritime law in favor of the 
person in possession of the ship. A lien upon cargo for the charter 
rent is created by the charter in favor of the gênerai owner of the 
vessel. That the libelant, as not in possession of the vessel, cannot 
avail itself of the flrst lien has been stated already. That it cannot 
avail itself of the second lien, its coimsel concèdes. The hybrid lien 
just suggested, created neither by maritime law nor by express con- 
tract, is without warrant. The clause in question binds only the 
charterer's property, and binds that to the full extent of the charter- 
er's liabilities under the charter party. Upon other property the 
owner's lien for freight stands as it would stand in the absence of 
the clause, except that, where the owner has retained control of 
the vessel, the clause may be évidence that he has not abandoned 
his ordinary lien for freight. 

The same resuit is reached if the intent of the charter be sought, 
apart from ail technical considérations. The abject of the charter 
was to give the charterer the right to use the vessel for certain pur- 
poses, broadly limited. For the vessel's use the charterer was to 
pay a certain sum of money. Having paid it, and within the limits 
prescribed, the charterer was free to make as much money as possi- 
ble, and both parties manifestly contemplated that this money was 
to be made by carrying goods of third parties. To suppose that thèse 
third parties were to pay freight to the owner rather than to the 
charterer, or were to communicate with the owner before paying 
the charterer, is to suppose that the charter contemplated tying the 
charterer's hands so as to render its use of the vessel almost worth- 
less. This was not the charter of a vessel for one voyage, whether 
varied by calling at intermediate ports or not. It was the charter 
of a vessel to make several trips a month, more or less regular. Can 
it be supposed that the owner of a steamer running daily under a 
charter like this to replace a disabled vessel on the Fall River Line 
would hâve a lien on its cargo for freight? Must a shipper in that 
case or in this observe carefully by which vessel his goods are trans- 
ported, in some cases paying by advance or by set-off, in other cases 
communicating with the true owner before trying to get his goods? 
Even if, in the beginning, the shipper in this case could bave reason- 
ably supposed itself called upon to pay the freight to the cap tain, 
yet the fact that many times, and for months, it had paid directly 
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to the charterer, without suggestion of opposition from any one, 
would naturally lead it to suppose that ail parties intended it to 
deal directly with the charterer. Under most charters, again, 
charter money and freight are payable at substantially the same 
time, while hère the two payments hâve no temporal relation. If 
the charterer was able to collect the freight at the end of the voyage, 
I can see no reason why it might net receive payment in advance in 
vi'hole or in part. The owner may hâve intended to préserve a lien 
'ipon the freight due (although not upon the cargo) against ordinary 
I reditors of the charterer. If it was material for the shipper to dis- 
: -.ver whether the vessel belonged to the charterer or not, very possi- 
bly ihe shipper in this case was put upon inquiry; but the shipper 
dealt with the charterer as charterer, or rather with the charterer 
as it was entitled to deal with one who had control of the vessel, 
whether owner or charterer. Even if the claimant had read the 
terms of the charter, and even if it had considered itself bound by 
the clause above referred to, it may be questioned if it was bound to 
suppose that rent under a charter payable in advance had been left 
uncollected by the owner. Advance rent was due December 5th. 
If it was not paid then, the owner had the right to withdraw the ves- 
sel. It was the owner's failure to insist upon this right that caused 
it to lose its December rent. Libel dismissed. 
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(Circuit Court of Appeals, Ninth Circuit. Marcli 11, 1901.) 

No. 619. 

Admibalty — Parties— Suit by Donee of Power to Collbct Frbightb. 

A corporation chartered a vessel from the agent of the owners for a 
monthly hire, agreeing to pay ail expenses of navigation, and to furnish 
a bond to secure its f ulfillment of such contract It afterwards subehar- 
tered the vessel for the carriage of coal, for which it was to receive stipu- 
lated freights. It entered into a second contract with the agent of the 
owners, reciting such facts, and by which, in Heu of the bond, it granted 
to such agent the power to collect ail freights which should become due 
to it while the vessel was employed under the subeharter, and to apply 
the same in payment of the vessel's disbursements and her hire under the 
charter. Eeld, that such power, havlng been glven for a valuable con- 
sidération, and to secure the payment of money, was irrévocable by the 
grantor, and was équivalent to an équitable assignment of the freights, 
and carried with it the right to the shipowners to sue the subeharterer 
in a court of admiralty for their recovery. 

Appeal from the District Court of the United States for the North- 
ern District of California. 

b'or former report, see 99 Fed. 109. 

It appears from the libel and the exhibits annexed thereto: That on Jan 
uary 4, 1898, the ship Eclipse was chartered by the owners, A. Anderson and 
others, through their agent, J. C. Eschen, to the Alaslia-ïuljon Transportation 
Company, a corporation, for a voyage to St Michaels, in the territory of 
Alaslîa, for which the charterer was to pay $1,500 per month in cash. In 
advance monthly, and was to provide and pay for ail provisions, wages of 
the captain, officers, and crew, and other expenses and charges appertaining 
to tbe cargoes It might put on board. It was further provided In the charter 
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party that flye days before the Tessel was ready to load tlie charterer shonld 
give a bond to the owners in the sum of $10,000 for the fulflllment of the 
charter, "and to cover any and ail liens against the vessel." ïhat on May 
2, 1898, the charter party was so modified as to grant thé charterer the privi- 
lège of using the vessel in the coal-carrying trade between the ports of British 
Oolumbia or Puget Sound and San Francisco, and in considération of this 
privilège It was agreed that, as soon as the vessel should be ready for delivery 
to the charterer, the latter should fumish and deliver to J. C. Eschen, as 
the agent of the owners, a bond in the sum of $10,000, conditioned that the 
charterer should perform the conditions in the charter party as modified, and 
return the ship free and clear of ail incumbrances and liens. That about the 
same date the charterer subchartered the vessel to the Pacific Coast Company, 
a corporation, to engage in the coal-carrying trade between Seattle and San 
Bïanciseo. That between May 10 and July 30, 1898, the Eclipse carried coal 
from Seattle to San Francisco, and earned thereby net freight in the sum 
of §8,151.50. That on May 2Sd, after the vessel had sailed on her flrst voyage, 
and before she arrived wlth her flrst cargo of coal at San Francisco, the 
charterer and the Alaska- Yukon Transportation Company entered iuto an- 
otber agreement as foUows: 

"Whereas, the charter party hereunto annexed was executed by J. C. 
Kschen upon the understauding that a good and sufflcient bond in the sum 
of ten thousand dollars should be executed on behalf of the Alaska -Yukon 
Transportation Company, and delivered to him, to seeure the fulflllment of 
the conditions of the said charter party before the said vessel should be ready 
to load; and whereas, on the 3d day of May, 1S98, the said charter paity 
was modified, as appears by the document hereunto annexed, so as to allow 
the ship chartered thereby to engage In certain trades not contemplated by 
the said original charter party; and whereas, the said ship bas been delivered 
under the said charter party as modified, and the said J. C. Eschen, actlng 
for the owners thereof, requires that the bond so agreed on shall be executed 
and delivered, or that other adéquate meana be used to protect the shipown- 
ers: Now, therefore, in considération of the exécution of the said charter 
party, and the amendment thereto, and of the delivery to the Alaska-Yukon 
Transportation Company of the said ship Eclipse, and in further considéra- 
tion of the sum of one dollar paid by the said Eschen, as agent, to the said 
transportation company, the said Alaska-Yukon Transportation Company bas 
agreed, and does hereby agrée, that durlng such time as the said company 
shall use the said ship Eclipse in the trade referred to in the amendment to 
the said charter party hereimto annexed, other than the Alaska trade, the 
said Eschen shall be, and he is hereby, authorized to collect ail freights due 
to the said ship, and to receipt therefor on behalf of said transportation com- 
pany, and to apply the sums so collected by him to the payment of the dis- 
bursements required in the hire, management, and navigation of said vessel, 
and the charges for performîng said services, wbich are hereby fixed at the 
sum of one per centum of the amount of freight collected by said Eschen. 
And the said transportation company, for the considération aforesaid, further 
agrées that, before the said vessel shall be used in the Alaska trade, as pro- 
vided in the said charter party, the said company shall furnish and deliver to 
said Eschen, as provided in the said charter party, a good and sufflcient bond 
in the sum of ten thousand dollars, conditioned that the said transportation 
company shall well and truly pay the charter money therein agreed on as 
therein provided, and shall retum the said ship at the termination of said 
charter party free and clear of ail liens and incumbrances." The libel allèges 
further that the Pacifle Coast Company bas refused to turn over and pay 
to J. C. Eschen, the agent of the owners, the freight money so eamed, except 
the sum of $1,207, and demands judgment for $6,944.50. To thls libel the 
Pacific Coast Company, the respondent In said suit, excepted upon the ground 
that it appears therefrom that the right to sue for the freights is not vested 
in the libelants, and that the freights were not assigned to the libelants. The 
court overruled the exceptions. Error in so dolng is assigned by the appellant. 

Sidney V. Smith, for appellant. 

Andros & Frank and Charles Page, for appellees. 
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Before GILBEET and KOSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

GILBERT, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of tlie court. 

The question presented in this case is whether the facts pleaded 
in the libel vested in the libelants a right of suit for the freights 
earned under the subcharter. It is not disputed that freight to be 
earned is assignable either absolutely or as security, and it is ad- 
mitted that the form of assignment is immaterial, that no particu- 
lar form is required, and that any agreement which shows the inten- 
tion of one party thereto to make a présent irrévocable transfer 
and the assent of the other to receive it will operate in equity as 
an assignment if supported by a sufQcient considération. By its 
terms the agreement in this case was a power authorizing Eschen, 
as the agent of the owners, to collect the freights; and it was in- 
tended as security for the hire of the ship and protection against 
liens thereon. Eelying upon its protection, the appellees paid cer- 
tain claims against the vessel. But it is said that the power to col- 
lect the freights was revocable by the grantor thereof, for the rea- 
son that it was uncoupled with interest. It is argued that the 
power did not operate as an assignment, and did not accompany 
an assignment of the freights or of an interest therein, and that 
the only interest which the grantee of the power had therein was 
in the proceeds to be realized by its exécution. What constitutes 
d power coupled with an interest was clearly deflned by Chief Jus- 
tice Marshall in the leading case of Hunt v. Eousmanier's Adm'rs, 
8 Wheat. 174, 201, 5 L. Ed. 589, a case in which the owner of an 
interest in a vessel had upon procuring a loan thereon executed to 
the lender a power of attomey to sell the interest and apply the 
proceeds to the repayment of the loan, and had provided that upon 
such payment the power should end. The grantor of the power died 
before the power was executed. It was held that his death revoked 
it. This conclusion was reached upon considération of the fact that 
the power of attorney contained no words of conveyance or assign- 
ment, but was a simple power to sell and convey, and would, there- 
fore, not survive the death of him who made it. The leamed chief 
justice proceeded to discuss the exceptions to the rule in cases of 
power coupled with an interest, and to deiine the nature of the in- 
terest which would render such a power irrévocable. But he did 
not assert that no powers were irrévocable by the act of the prin- 
cipal save those which were thus coupled with an interest. On the 
contrary, he clearly recognîzed another class of exceptions, concern- 
ing which he said: 

"Where a letter of attorney forms a part of a contract, and 1b a security 
for money, or for the performance of any act which is deemed valuable, it is 
generally made irrévocable in terms, or, if not so, is deemed irrévocable in 
law. 2 Esp, N. P. 565. Although a letter of attorney dépends, from its 
nature, on the wlU of the person making it, and may, In gênerai, be recalled 
at his will, yet if he blnds himself for a considération in terms, or by the 
nature of his contract, not to change bis will, the law will not permit him 
to change it Rousmanier, tberefore, could not, durlng his life, by any act of 
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his own, have revoked this letter of attorney. But doea It retaIn Its efflcacy 
after deathV We think it does not" 

The court there distinctly announced the doctrine that a power 
of attorney executed upon a valuable considération, and given as 
security for the performance of any act, is irrévocable, at least dur- 
ing the lifetime of the grantor. In 2 Kent, Comm. 644, it is said 
of such a power: 

"But where it constitutes part of the security for money, or Is necessary 
to give effect to such security, or where it is given for a valuable considéra- 
tion, It is not revocable by the party himself, though it Is necessarily revoked 
by his death." 

Of similar import is Story, Bailm. § 209. In Walsh v. Whitcomb, 
2 Esp. 565, Lord Kenyon said: 

"There is a différence in cases of powers of attorney. In gênerai, they are 
revocable from their nature; but there are thèse exceptions. Where a power 
of attorney is part of a security for money, there it is not revocable." 

Thèse remarks were made in a case in which a deed of assign- 
ment accompanied the power of attorney, but the principle there 
announced has been applied in cases where the power of attorney 
was unaided by assignment or conveyance, as in Bromley t. Holland, 
7 Ves. Jr. 3, — a case in which a power of attorney to receive rents 
was the original security for a valid annuity. In that case Lord 
Eldon, speaking of the power, said: 

"But, where It is executed for valuable considération, this court would not 
permit It to be revoked." 

So in Smart v. Sandars, 5 O. B. 895, 917, Wilde, G. J., drew this 
conclusion from the authorities: 

"The resuit appears to be that, where an agreement Is entered into on a 
sufflcient considération, whereby au authority is given for the purpose of 
securing some beneflt to the donee of the authority, such an authority is 
irrévocable." 

In Gaussen v. Morton, 10 Barn. & C. 731, where one, who was in- 
debted to another, in order to discharge the debt executed a power 
of attorney to his creditor authorizing him to sell certain lands 
and retain the proceeds, it was held that the power was irrévocable. 
In Watson v. King, 4 Camp. 272, it was held that a power of at- 
torney given by the owner of a vessel to one to whom he was in- 
debted authorizing him to sell such interest was a power coupled 
with an interest, which could not be revoked by the grantor, but 
which was necessarily revoked by his death. This case is not wholly 
in harmony with Hunt v. Rousmanier's Adm'rs, but the différence 
is in words, rather than in principle; the English court adopting 
a broader définition of a power coupled with an interest, but coin- 
ciding in the rule that such a power, while not revocai)le by the 
grantor in person, would not survive his death. American deci 
sions sustain this doctrine, and some of them apply it to facts anal 
ogous to those in the case at bar. Hutchins v. Hebbard, 34 N. Y, 
24; Farmers' & Drovers' Sav. Bank v. Kansas City Pub. Co., 3 Dill 
287, Fed. Cas. No. 4,652; Clark v. Iron Co., 26 C. 0. A. 423, 81 Fed 
310; Hurley v. Bendel (Minn.) 69 N. W. 477; In re Keys' Estate 
137 Pa. 565, 20 Atl. 710; Montague v. McCarroll (Dtah) 49 Pac 
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418; Manufacturing Co. v. Marsh, 91 Pa. 96; Stover t. Eycleshimer, 
é:6 Barb. 84. It is conceded by ail the authorities that in constru- 
ing such an instrument as that which is involved in the présent 
case the principal question is, what was the intention of the parties? 
Was it intended to transfer the title or the right of possession of 
the subject-matter of the power, or was it the intention that the 
grantor should retain them? The intention, however imperfectly 
expressed, if ascertainable, will be controlling. To ascertain the 
intention, the court will consider not only the words used, but the 
purpose of the instrument, and the circumstances surrounding its 
exécution. In the case at bar the purpose of the power is clearly 
expressed. It was to protect the shipowners, and to furnish a sub- 
stitute for the |10,000 bond, which, under the charter party, was 
to be given to secure to them the fulflllment of its conditions. It 
was pronounced by the parties "adéquate means" to that end. The 
considération upon which it was executed was declared to be the 
exécution of the charter party, and its delivery, and the payment 
of one dollar. It stands for the security upon which the owners 
parted with the possession of their vessel. The freights which they 
were authorized to receive under its provisions were the earnings 
of their own property. In short, it was a power based upon a good 
and valuable considération. It was intended as security, and it 
cornes within the définition of powers not revocable during the life 
time of the grantor, which is found in the opinion in Hunt v. Rous- 
manier's Adm'rs, and in the other authorities above cited. To hold 
such an instrument revocable by the act of the grantor thereof, 
would be to destroy its value as security, and to defeat the plain 
intention which the parties thereto had in making it, 

It follows from the foregoing view of the nature of the instru- 
ment which is hère sued upon that the suit was properly brought 
in the name of the donees of the power. The absolute power to 
coUect, receipt for, and appropriate the freights having been exe- 
cuted for the considération, and under the circumstances detailed, 
and by a corporation for and during its lifetime, was équivalent 
to an équitable assignment of the freights, and it carried with 
it the right to sue for their recovery. The appellees are the per- 
sons who are entitled to the beneflt of the suit. They are sub- 
Btantially and actually interested in the subject-matter of the con- 
troversy. They are the real parties in interest. The donor of the 
power bas made no claim adverse to that of the appellees. It bas not 
interfered in this proceeding. In Richmond v. New Bedford Copper 
Co., 2 Low. 315, Fed. Cas. No. 11,800, it was held that a^ court of ad- 
miralty resembles a court of equity, but is even more free from 
technical rules, and that in some respects "it has more than ail the 
powers of a court of equity." In Watts v. Camors, 115 U. S. 353, 
361, 6 Sup. et. 91, 94, 29 L. Ed. 406, 408, it was said that «a court 
of admiralty, within the scope of its powers, acts upon équitable 
principles; and when the facts before it in a matter within its 
jurisdiction are such that a court of equity would relieve and a court 
of law could not, it is the duty of the court of admiralty to grant 
relief." Courts of equity hâve always given effect to instruments 
107 F.— 68 
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sucli as that under considération, with a view to carrying out tlie 
actual intention 6f the parties tliereto. If there be sufflcient in tlie 
instrument to show that it waa the intention to dévote the fund 
referred to in the power to a spécifie purpose, and the donor of the 
power retained no control over it, the court will give effect to the 
intention thus expressed. As was said in Spain v. Hamilton's 
Adm'rs, 1 Wall. 604, 624, 17 L. Ed. 619, 62.5.: 

"To constitute an assignaient of a debt or other chose in action, no partlcu- 
lar form is necessary. * * • Any order, writlng, or act which makes an 
appropriation of a fund, amounts to an équitable assignment of the fund." 

The decree of the district court will be aflûrmed. 



PRINCE V. OGDBNSBURG TRANSIT TO. 

(Circuit Court, D. Massachusetts. March 20. 1901.) 

No. 1,139. 

1. Maritime JjIBKs — Supplies Fobnxshed in Forbtqn Port — Conthact with 

OWNBE. 

Where, under a contract with the owner, supplies are furnished to a 
vessel within the same port or state in which the contract is made, the 
presumption is that the dealings are net with the ship or upon her crédit, 
but upon the Personal responslbility of the owner; and no lien exists In 
such a case unless a crédit of the ship Is proved to be within the inten- 
tion of the parties.i 

2. Samb. 

Petltioners, who were coal dealers havlng their places of business at 
Cleveland, Ohio, and Sandwich, Canada, entered into a contract with de- 
fendant, a corporation of another state, and having Its place of business 
elsewhere, owning a fleet of steamers on the Great Lakes, to supply such 
steamers with coal durlng the season at the ports of Oleveland or Sand- 
wich. The coal was furnished on orders of the masters, who gave re- 
ceipts therefor, which petitioners forwarded with vouchers to the treas- 
urer of défendant. Petitioners charged such coal on their books to the 
several vessels to which it was furnished, but at the end of the season 
took a note of défendant for the amount due under the contract. Sim- 
llar contracts had been made between the parties during previous sea- 
sons, and bills had been presented to defendant's treasurer, by whom 
they were pald. 3eld, that the contract, presumably made at the place 
of performance, raised a presumption that the coal was furnished on the 
Personal crédit of défendant, and net on the crédit of the ships, the fact 
that it was supplied in each case on the order or réquisition of the mas- 
ter being unimportant under the circumstances, and that neither the fact 
that petltioners charged it to the vessels, nor that they Intended to hold 
the vessels therefor, was sufflcient to entitle them to a lien, In the ab- 
sence of any provision In the contract therefor, or Indicating that such 
was the understanding of défendant. 

In Equity. In the matter of intervening pétition claiming a mari- 
time lien for supplies. On exceptions to master's report. 

Goiilder, Holding & Masten, for petitioners, Loftus Cuddy and Mar- 
tin Mullen. 

^Maritime lien for supplies and services, see note to The George Dumols. 
15 C. C. A. 679. 
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Louis Hasbrouck, for receiver. 
John Lowell, for Frédéric H. Prince. 

C50LT, Circuit Judge. This case was lieard on exceptions to tke 
master's report. The order of référence directed the master to as- 
certain and report his flndings of fact and conclusions of law. No 
exceptions were taken to the findings of fact, which are substan- 
tially as foUows: The petitioners, Lof tus Cuddy and Martin Mul- 
len, both of Cleveland, Ohio, are co-partners doing business at Cleve- 
land under the name and style of the Cuddy-Mullen Coal Company. 
They hâve also a place of business at Sandwich, in the province of 
Ontario, Canada. During the season of navigation of 1898, and 
prior to the appointment of the receiver, the défendant, the Ogdens- 
burg Transit Company, owned and operated upon the Great Lakes, 
their Connecting and tributary waters, the steamers Henry K. James, 
James R. Langdon, William J. Averell, Walter L. Frost, William 
A. Haskell, Governor Smith, A. McVittie, and F. H. Prince, ail of 
them vessels of the United States duly enrolled and licensed in the 
collection district of Oswegatchie, in the state of New York, wherein 
Ogdensburg is the port of entry. The défendant is a corporation 
established under the laws of Michigan, having its offices at Ogdens- 
burg and at St. Albans, in the state of Vermont; its treasurer hav- 
ing his ofQce at the latter place. At various times during the sea- 
son of navigation of 1898 the petitioners furnished to the respective 
steamers certain amounts of fuel, and there is due to the petitioners 
for fuel se furnished the sum of $20,230.05, with interest. Ail the 
fuel was furnished to the steamers in the port of Gleveland, Ohio, 
except 90 tons which were furnished at Sandwich, Ontario, for which 
1193.75 of the above total is due. Ail the fuel so furnished was fur- 
nished in pursuance of a written contract, dated May 2, 1898, by 
and between the petitioners and the Ogdensburg Transit Company. 
The contract covered the season of 1898, and was similar in its terms 
to a former contract between the same parties which had covered 
the season of 1897. There had also been similar contracts cover- 
ing successive seasons between the same parties for several years 
before 1897. Ail the fuel furnished as above was furnished upon the 
order of the masters of the various steamers, as they coaled from 
time to time during the season at the petitioners' fueling docks. 
For the number of tons received on each occasion the master of the 
steamer gave a receipt to the petitioners. This receipt was then at- 
tached to a voucher and forwarded by the petitioners to the office 
of the transit company at St. Albans, Vt. The masters' receipts 
and the vouchers used were alike in form. The printed forms upon 
which they were made were furnished by the transit company, and 
used by the petitioners at the request of the transit company. On 
December 19, 1898, after the close of the season, the receipts ap- 
pearing upon ail the vouchers were flUed ont and signed; the peti- 
tioners having on that day taken the note of the défendant for 
the total amount of ail the vouchers. The coal specifled in the or- 
ders and vouchers above referred to was charged as furnished, to the 
steamer to which it was furnished, upon the dock books, sales books, 
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and ledger of the petitioners. From and includiug 1897, in the ledger, 
the charges to the several steamers were grouped under a common 
heading, viz. : "Ogdensburg Transit Cîompany Line, Ogdensburg, N. 
Y.;" this being done as a matter of convenience in bookkeeping, 
simply. The petitioners also testifled that in fumishing the coal 
they relied on the crédit of the individual boats. No bills were 
ever presented for any of the coal furnished to the masters of the 
varions steamboats, nor to any one save as above stated. For coal 
furnished in 'préviens years the petitioners had presented their bills 
to, and received pay from, the treasurer of the transit company. 
The masters of the différent steamers were not expected to pay, 
nor were they provided with funds to pay, for the coal furnished. 
It did not appear that the transit company had any représentative 
or any funds ait Cleveland or at Sandwich, Ontario, or that its bills 
for coal were ever paid by any one except its treasurer at St. Al- 
bans, ^''t. No part of the money due for coal furnished having 
been paid, the petitioners, at the request of the treasurer of the 
transit company, took the note for |20,833.86, at six months, dated 
December 19, 1898, and thereupon signed the receipts upon ail the 
vouchers above referred to for the amounts called for by each. The 
printed form whereon this note is made is one used by the petition- 
ers in their business in cases where a lien was claimed for coal fur- 
nished. It contains the following clause: "which, when paid, shall 
be in full for fuel supplied the O. T. Co. steamers." This note has 
never been paid in whole or in part. It has never been discounted, 
and is tendered by the payée for cancellation in the event of a de- 
cree sustaining the liens hère claimed. Section 5880 of the Revised 
Statutes of the State of Ohio was in force at the time of the events 
above referred to. 

Among the conclusions of law reached by the master upon the 
foregoing facts, to which exceptions were filed, are the following: 
(1) That the coal was furnished upon the crédit of the vessels; (2) 
that the contract does not disturb the presumption that the coal 
was furnished on the crédit of each vessel unless it contains stipu- 
lations inconsistent with the idea that the petitioners were to hâve 
the benefit of such security; (3) that the contract does not indicate 
that the petitioners either relinquished or were expected to relin- 
quish any security to which they would by opération of law be en- 
titled; (4) that the dealings of the parties of préviens years nnder 
similar contracts afford no reason for reaching a différent conclu- 
sion as to its eflect; (5) that maritime liens exist in favor of the 
petitioners against the above-mentioned steamers belonging to the 
défendant to the amount of $20,230.05, with interest from December 
19, 1898. 

The master bases his finding of maritime liens upon the following 
proposition: Where necessary supplies are furnished to a vessel 
in a foreign port upon the order of the master and in the absence 
of the owner, the presumption is that the supplies are furnished 
upon the crédit of the vessel; and this presumption is not over- 
come by a préviens contract to furnish such supplies entered into 
between the material men and the owners, in the absence of stipu- 
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lations in the contract inconsistent with the idea that crédit was 
to be given the vessel. In support of this proposition référence is 
made to the early case of Peyroux v. Howard, where the suprême 
court, in its opinion, uses this language: 

"An express contract having been entered Into between the parties, uuder 
whîch thèse repairs were made, is no waiver of the lien, unless such contract 
contained stipuiations inconsistent with the lien, and from which it may 
■fairly be inferred that a waiver was intended, and the personal responsibllity 
of the party only relied upon." 7 Pet. 324, 344, 8 L. Ed. 700, 708. 

Peyroux v. Howard was a libel for repairs brought against the 
steamboat Planter, a domestic vessel in the port of New Orléans, 
where the material men and the owners resided. The court held 
that the Civil Code of Louisiana gave a lien on the vessel, notwith- 
standing an express contract for the repairs had been entered into 
between the parties. The court also decided that no lien existed 
under the gênerai maritime law, that the case was governed alto- 
gether by the local law of the state, and that, if the local law gave 
a lien, it might be enforced in admiralty. That case is not an au- 
thority on the subject of liens under the gênerai maritime law, and 
I do not find that it bas ever been cited as an authority in cases re- 
lating to such liens. The gênerai principles governing maritime 
liens in this country are set forth in many cases, and a référence 
to some of thèse cases becomes important in the détermination of 
the question hère raised. 

In The St Jago de Cuba, the suprême court said: 

"The whole object of giving admiralty process and priority of payment to 
privileged creditors is to furnish wings and legs to the forfeited hull, to get 
back for the beneflt of ail coneerned; that is, to complète her voyage. * » • 
The vessel must get on. This is the considération that eontrols every other; 
and not only the vessel, but even the cargo, is sub'modo subjected to this 
nece.<isity. For thèse purposes, the law maritime attaches the power of pledg- 
Ing or subjecting the vessel to material men to the office of sliipmaster, and 
considers the owner as vesting him with those powers by the mère act of con- 
stituting him shipmaster. The necessities of commerce reqiiire that when 
remote from his owner he should be able to subject his owner's property to 
that llability, without which, it Is reasonable to suppose, he will not be able 
to pursue his owner's interests. But when the owner is présent the reason 
ceases, and the contract is inferred to be with the owner himself, on his or- 
dinary responsibllity, without a view to the vessel as the fund from whicii 
compensation is to be derived." 9 Wheat 409, 416, 417, 6 L. Ed. 122, 124. 

In The Stroma, Judge Shipman, speaking for the court, said: 

"It is perhaps unnecessary to say that the same presumptions by virtue of 
which a lien is placed upon a vessel for the payment of necessary supplies 
furnished to her in a foreign port upon the sole order of the master are not 
applicable to the case of supplies furnished in a foreign port to a vessel upon 
the express direction of the known gênerai owner. In the latter case there 
Is not, prima facie, a presumption that there was a necesslty for the crédit 
of the ship. ïhe known gênerai owner may, however, expressly pledge the 
crédit of his vessel in a foreign port for supplies; and there often are circum- 
stances and facts which show that the crédit of the vessel was pledged in 
fact, though not in words, and that such security was within the cornmon 
Intent of both parties." 3 C. C. A. 530, 532, 53 Fed. 281, 283. 

In The Aeronaut, Judge Brown said: 

"But upon Personal dealings with the gênerai owners, or with charterers 
who are owners pro hac vice, for supplies to be furnished within the same 
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port or State where the eontract Is made, the légal presumptîon Is that the 
deallngs are not wlth the ship, or upon her crédit, but upon the ordlnary Per- 
sonal responsibility of the owners, -wlth whom the dealings are had, and no 
lien is, in such a case, sustained, uniess a crédit of the shlp is proved to be 
within the intention of both parties." (D. 0.) 36 Fed. 49T, 499. 

In Stephenson v. The Fraucis, Judge Brown said: 
"When a known owner, not being master, procures necessary repairs or 
supplies in a foreign port, the question whether a maritime lien (1. e, an im- 
plied hypothecation of the ship) arises therefor must dépend upon the inten- 
tion of the parties, to be gathered from ail the circumstances of the transac- 
tion. Thls Is also true, doubtless, as a gênerai proposition, in référence to 
supplies procured on the order of the master. But there is an important dif- 
férence in the two cases. When the supplies are ordered by the master in 
the absence of the owner, there is presumptively a necessity for a crédit of 
the ship to obtain them, because in a foreign port, and in the owuer's ab- 
sence, the master is presumably without other means; and no implied lien is 
ever allowed uniess there be, elther in fact or by presumption of law, not 
only a necessity for the supplies themselves, but also a necessity for the 
crédit of the ship to obtain them. But there is no presumption of law that 
an owner, because he is in a foreign port (including in that désignation the 
différent states of this country), is without means, réputation, or crédit, and 
has no other resource but the ship to obtain needed supplies. The reason for 
the prima facie presumption in the case of supplies ordered by the master in 
a foreign port does not apply, therefore, where the owner is présent and or- 
ders the supplies in person; and hence no such prima facie presumption in the 
latter case has ever been recognized. Maritime liens for repairs and sup- 
plies, being secret incumbrances, are not favored. They are allowed only 
upon grounds of commercial convenience and necessity. In the state of the 
owner' s résidence, where he Is presumptively présent or within easy com- 
munication, no mère maritime lien for repairs and supplies there furnished 
is by our law in any case allowed. In that case the presumption of law is 
conclusive that the owner or his représentative is within reach, that he is 
able to supply his ship upon his ordinary responsibility, and that he intends 
to do so without burdening her wîth secret liens. In a foreign port, when 
the owner Is présent and procures the supplies in person, not being master, in 
the absence of any express référence to the ship as a source of crédit, the 
same presumption as to the owner's means and as to his intention exists 
prima facie; but this presumption is not conclusive, as in the home port, and 
may be repelled by proof drawn either from the express language of the 
parties, or from any other circumstances satisfactorily showlng that a crédit 
of the ship was within the common intention; and when this intention ap- 
pears the lien will be sustained. This is allowed because even an owner in 
a foreign port may be without means, réputation, or crédit, and hence may be 
under the same necessity as the master for mailing use of the crédit of the 
ship. But, as I hâve said, this necessity in the case of an owner is not pre- 
sumed. It must appear in proof, either from the circumstances or from the 
terms of the negotiatlon, which may afford conclusive évidence both of the 
intent and of the necessity. It is only when the material man deals wlth the 
master, or the shlp's agent, or some officer of the ship by the master's sanc- 
tion or acquiescénce, that he deals presumptively wlth the ship herself, and 
sells to the ship upon her crédit. In other cases, the common intent to 
charge the shlp must be shown." (D. C.) 21 Fed. 715, 719-721. 

Stephenson v. The Francis is cited in the récent case of The Valen- 
cia, where the suprême court said: 

"It is true that libelants delivered the coal in the belief that the vessei, 
whether a foreign or domestic one, or by whomsoever owned, would be re- 
sponsibie for the value of such coal. But such a belief is not sufflcient in it- 
self to give a maritime lien. If that belief was founded upon the supposi- 
tion that the steamship company owned the vessei, no lien would exist, 
because in the absence of an agreernent, express or Implied, for a lien, a eon- 
tract for supplies made directly wlth the owner in person is to be talsen as 
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made 'on his ordlnary responslblllty, without a view to the vessel as the 
fund from whlch compensation is to be derived.' " 165 TJ. S. 264, 270, 271, 17 
Sup. et. 323, 325, 41 L. Ed. 710, 713. 

In the récent case of The Iris, Judge Putnam, speaking for the 
court, said: 

"By the maritime law, no lien for supplies or labor furnished a vessel is 
presumed to arise on a contract made by the owner, and proof is required 
that the mlnds of the parties to the contract met on a common understand- 
ing that such a lien should be created. Neither Is it sulBcient that the party 
who fumished the labor or supplies gave crédit, so far as his own intentions 
were concerned, to the vessel, or would not hâve fumished them except en 
the belief that he was acqulring a lien for them." 40 0. O. A. 301, 303, 100 
Fed. 104, 106. 

The question of maritime lien in the case at bar is govemed by 
the rule laid down in the above cases, to the effect that where, 
under a contract with the owner, supplies are furnished to a vessel 
within the same port or state in which the contract is made, the 
presumption is that the dealings are not with the sliip or upon her 
crédit, but upon the personal responsibility of the owners; and no 
lien is sustained in such a case unless a crédit of the ship is proved 
to be within the intention of the parties. 

In the présent case, Cleveland or Sandwich must be deemed the 
place of contract, because it was in those places, where the peti- 
tioners carried on their business, that the contract was to be per- 
formed. The contract contemplated that the masters of the defend- 
ant's vessels on their arrivai at Cleveland or Sandwich would notify 
the petitioners of the quantity of coal required, and that this coal 
would then be furnished by them, and by no one else, at the price 
fixed by the contract. When the master in any instance notifled 
the petitioners of the amount of coal he desired, it was presumably a 
notification under the contract, and the coal was presumably fur- 
nished under the contract. The situation is the same as if the 
manager of the défendant company had been présent in Cleveland 
or Sandwich when the vessels arrived, and had personally notifled 
the petitioners that he wished them to furnish under the contract 
the respective amounts of coal which were supplied. Where par- 
ties enter into an express contract, and proceed to act in accordance 
with the tenus thereof, it would be laying down a strange doctrine 
to hold that the very transactions contemplated by the contract 
were outside of it or not govemed by it. The fact that the master 
ordered the coal instead of the owner is immaterial. The contract 
made this circumstance merely incidental and of no importance 
whatsoever. The coal was not furnished upon the order of the 
master in the sensé of the gênerai maritime law, which contemplâtes 
the necessity for crédit of the ship only when she is in a foreign port 
where the master is without funds and the owner without crédit. 
No such necessity for crédit can be said to arise where the maté- 
riel men by a previous contract with the owners hâve bound them- 
selves to furnish the supplies. In my opinion, there is no presump- 
tion in this case that the coal was fumished on the crédit of the 
vessel. On the contrary, the contract raises a prima facie pre- 
sumption that the coal was furnished on the crédit of the owners. 
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Thîs presumption is strengthened by the fact that similar contracta 
had been made for the preceding season of 1897, and for several 
successive seasons before; that under thèse previous contracts the 
bills had been presented to the défendant and paid by its treasurer; 
and that the bills for the season covered by the contract in suit 
were presented to the défendant, and afterwards receipted upon giv- 
ing a note for the amount due. 

The only remaining inquiry is whether there are facts and circum- 
stances which are sufficient to overthrow the presumption of crédit 
to the owners by showing that it was the intention of the parties 
to give crédit to the vessels. The proof on which the petitioners 
rely is not sufficient to warrant the court in finding that it was the 
intention of the parties to give crédit to the vessels. It is of com- 
paratively little conséquence that the coal was charged to the ves- 
sels on the books of the petitioners. Nor is the circumstance that 
the petitioners say that they intended to give crédit to the vessels, 
and would not hâve furnished the supplies without such crédit, by 
any means controlling. The mère belief that the vessels would be 
responsible is not sufScient. In The Valencia, supra, it was said, 
"Such a belief is not sufScient in itself to give a maritime lien;" 
and in The Iris, supra, it was observed, "Neither is it sufficient that 
the party who furnishes the labor or supplies gave crédit, so far as 
his own intentions were concerned, to the vessel, or would not hâve 
furnished them except on the belief that he was acquiring a lien 
for them." The petitioners refer to numerous cases where it is 
claimed an admiralty lien bas been sustained Iiotwithstanding a 
pre-existing contract. Ail of thèse may be distinguished from the 
case at bar. In several, the supplies, which were to bave been 
furnished to domestic vessels in their home port by material men 
residing therein, were in fact furnished and delivered to the ves- 
sels in a foreign port. In other cases there are spécial circumstances 
which make them inapplicable. The Sarah J. Weed, 2 Low. 555, 
Fed. Cas. No. 12,350; The Comfort (D. G.) 25 Fed. 158; The Hiram 
E. Dixon (D. G.) 33 Fed. 297-300; The Solis (G. G.) 35 Fed. 545; 
The Agnes Barton CD. G.) 26 Fed. 542-544; The Lime Eock CD. G.) 
49 Fed. 383, 387; The Ghelmsford (D. G.) 34 Fed. 399; The Havana, 
32 G. G. A. 361, 64 Fed. 496; The George Dumois, 15 G. G. A. 675, 
68 Fed. 926; McEae v. Bowers Dredging Go. (G. 0.) 86 Fed. 344. Ex- 
ceptions sustained and pétition dismissed. 



THE ONOKO. 

(Circuit Court of Appeals, Seventh Circuit. April 9, 1901.) 

No. 688. 

Mabitimb Ltens — WRONOFUii Death— Statutort Action fob Damages. 

The wrongful death statutes of both Illinois and Wlsconsln give a rlght 
of action In behalf of the next of kin of the deceased to recover the dam- 
ages sustained by them agalnst the person or corporation causing such 
death. The water-craft sta tûtes of both states make a vessel llable for 
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•ail damages arising from injuries done to person or property by auch 
vessel. Held, tliat such water-craft laws were not Intended to give a lien 
in favor of the next of kin of persons killed by tlie négligent navlgatioa 
©f a vessel, but only in favor of tliose directly injured in person or prop- 
erty, and that a suit in rem for wrongful death of a person killed as the 
resuit of a collision, based upon the statute of either state, cannot be 
maintained in a court of admiralty against the vessel charged with be- 
ing in fault for the coUision.i 

In Admiralty. Appeal from the District Court of the United States 
for the Northern District of Illinois. 

This is a libel in rem, filed by the administrator of the estâtes of the 
master, a seaman, and -the cook of the schooner Mary D. Ayer, to recover 
damages for their deaths by drowning resulting from a collision between thp 
steamer Onoko and the schooner Mary D. Ayer, charged to hâve been caused 
by the fanlty navigation of the steamer. The collision occurred upon Lake 
Michigan within the boundaries of the state of Illinois. The schooner, after 
the collision, drifted down the lake, sinking, and the resulting deaths by 
drowning occurring, within the boundaries of the state of Wisconsin. 

By chapter 70 of the statutes of Illinois (2 Starr & C. Ann. St. [2d Ed. 18.96] 
p. 2155), it is provided: 

"(1) Whenever the death of a person shall be caused by vsrrongful act, 
neglect or default, and the act, neglect or default is such as would, if death 
had not ensued, bave entitled the party injured to maintain an action to re- 
cover damages in respect thereof, then and In every such case the person 
vç-ho, or Company or corporation which vyoul'd hâve been liable if death had 
not ensued, shall be liable to an action for damages, notwithstanding the 
death of the person injured, and although the death shal! hâve been caused 
under such circumstances as amount in law to felony. 

"(2) Every such action shall be brought by and in the names of the Per- 
sonal représentatives of such deceased person, and the amount recovered in 
every such action shall be for the exclusive benefit of the widow and next of 
kin of auch deceased person, and shall be distributed to such widow and next 
of kin, in the proportion provided by law in relation to the distribution of 
Personal property left by persons dying intestate; and In every such action 
the jury may give such damages as they shall deem a fair and just com- 
pensation with référence to the pecuniary injuries resulting from such death 
to the wife and next of kin of such deceased person, not exceeding the sum 
of $5,000." 

This statute was first enacted February 12, 1S53 (Laws 1853, p. 97), and is 
a copy of the New York statute enacted in 1847, which is substantially a 
copy of the first two sections of the statute of 9 & 10 Vict. c. 93, passed in 
1846, commonly called "Lord Campbell's Act." 

The water-craft law of Illinois (1 Starr & C. Ann. St [2d Ed.] c. 12, par. 1, 
p. 476) pro vides that: "Every vessel, steamboat, steam-dredge, tugboat, scow, 
canal boat, barge, lighter and other water craft of above five tons burthen 
used or intended to be used in navigating the waters or canals of this state, 
or used in trade or commerce between ports and places within this state, or 
having their home port in this state, shall be subject to a lien thereon. • • • 
Fifth: For ail damages arising from injuries done to persons or property 
by such water craft, whether the same are aboard said vessel or not, where 
the same shall hâve occurred through the négligence or misconduct of the 
owner, agent, master, or employé thereon." 

The statute of Wisconsin (2 Sanb. & B. Ann. St. Wis. 1898, § 4255) is practi- 
cally the same as paragraphs 1 and 2, c. 70, of the Illinois statutes, but con- 
tains a proviso "that such action shall be brought for a death caused in this 
state." The water-craft law of Wisconsin (2 Sanb. & B. Ann. St. Wis. 1898, 
c. 144), provides: "Section 3348. Every ship, boat or vessel used in navi- 
gating the waters of this state shall be liable for, and the claims and de- 
mands hereinafter mentioned shall constitute a lien upon such ship, boat or 

^Maritime liens for torts, see note to The Anaces, 34 C. C. A. 565. 
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vespel whieh shall take precedence of ail other claims or liens tbereon. 
*■ * • (4) For ail damages arising from injuries done to persons or prop- 
eirty by such shlp, boat or vessel." 

Exceptions to the libel were sustained, and the libel dismissed (The Onoko 
[D. C] 100 Fed. 477), whereupon the libelant appealed. 

Robert Kae, for appellant. 
Charles E. Kremer, for appellee. 

Before WOODS, JENKTNS, and GROSSCUP, Circuit Judges. 

JENKMS, Circuit Judge, after the foregoing statement of the case, 
delivered the opinion of the court. 

Certain propositions, as stated by this court in Bigelow v. Ander- 
son's Adm'r, 34 U. S. App. 261, sub nom. Bigelow v. Mckerson, 17 
C. C. A. 1, 70 Fed. 113, 30 L. E. A. 336, we understand to be settled 
by the ruling of the ultimate tribunal, namely: (1) That at the com- 
mon law no civil action would lie for an injury resulting in death; 
(2) that, in the absence of proper législation, no proceeding in the ad- 
miralty would lie for négligent injury causing death on the high seas 
or the navigable waters of the United States; (3) that, in the absence 
of législation by the congress, if a state statute gives a right of action 
touching a subject of a maritime nature, the admiralty will admin- 
ister the law within the jurisdiction of such state by a proceeding in 
rem if the statute grants a lien, or in personam, no lien being grant- 
ed. The latter proposition seems to be established by the décision 
in The Corsair, 145 U. S. 335, 347, 12 Sup. Ct. 949, 36 L. Ed. 727. 
That case arose out of a collision taking place on the Lower Missis- 
sippi, within the jurisdiction of the state of Louisiana; and it was 
held that under the Eevised Civil Code of Louisiana (article 2315), 
which déclares that: "Every act whatever of man that causes dam- 
ages to another obliges him by. whose fault it happened to repair it. 
The right of this action shall survive in case of death in favor of the 
minor children or widow of the deceased, or either of them, and in 
default of thèse in favor of the surviving father or mother, or either 
of them, for the space of one year from the death. The survivors 
above mentioned may also recover the damages sustained by them by 
the death of the parent, or child, or husbaud, or wife, as the case may 
be," — a merely personal action was contemplated, and that the act 
containèd no intimation of a lien or privilège upon a vessel necessary 
to give a court of admiralty jurisdiction to proceed in rem. The at- 
tention of the court does not seem to hâve been called to subdivision 
12 of article 3237 of the Eevised Civil Code of Louisiana, which pro- 
vides that, "where any loss or damage has been caused to the person 
or property of any individual by any carelessness, neglect or want of 
skill in the direction or management of any steamboat, barge, flat- 
boat, water-craft, or raft, the party injured shall hâve the privilège to 
rank after the privilèges above specifled." 

The question whether the admiralty has jurisdiction to entertain 
pffoceedings in rem for damages occasioned by loss of life under the 
admiralty court act of England, which provides a lien for "damage 
done by any ship," has been the subject of much discussion and some 
différence of opinion in the courts of that country. The question, 
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liowever, was conclusively determined by the house of lords in Tlie 
Vera Cruz, 10 App. Cas. 59, 5 Asp. 386, and against the jurisdiction. 
It was there held that Lord Campbell's act, giving an action for death 
caused by neglect or default, had référence only to a personal action 
against tlie one causing the wrong, and had no référence to an inani- 
mate instrument or thing like a ship, and that no lien or privilège 
upon the vessel was conferred for such a wrong under the gênerai 
words "damage done by any ship." Undoubtedly, in this country, 
since the décision in The Corsair, the gênerai trend of opinion in the 
lower courts has been to the elïect that the water-craft laws of the 
varions states give a lien upon the vessel for injuries occasioning 
death. The ïransfer Xo. 4, 20 U. S. App. 570, 9 0. C. A. 21, 61 Ped. 
'SU; Tlie Willamette, 44 U. S. App. 26, 18 C. 0. A. 306, 70 Fed. 874; 
The Glendale (D. C.) 77 Ped. 906, afSrmed upon that point 42 U. S. 
App. 546, 26 C. G. A. 500, 81 Fed. 633; The Oregon (D. 0.) 73 Ped. 
846, afflrmed 48 U. S. App. 430, 26 C. 0. A. 665, 81 Fed. 876, The Ana- 
ces (D. C.) 87 Ped. 565, 567. In ail thèse cases, with the exception 
of The Glendale, the act supposed to grant the lien is an independent 
act, and in no way connected with the act giving the action for the 
death. In The Glendale the provision granting the lien is part of the 
very act giving the right of action. Code Va. § 2902. In The Albert 
Dumois, 177 U. S. 240, 20 Sup. Ct. 595, 44 L. Ed. 751, the owner of 
the steamer Argo flled a libel against the Albert Dumois for a nég- 
ligent collision within the jurisdiction of the state of Louisiana. The 
owner of the latter vessel filed a pétition for limitation of liability. 
The mother of a passenger on board the Argo then filed a libel in per- 
sonam against the owner of the Albert Dumois, claiming damages for 
the death of her son through the négligence of the Albert Dumois. 
That suit was Consolidated with the libel filed by the owner of the 
Argo. After the appraisement of the Albert Dumois and the flling 
of a stipulation to pay the amount of the appraisement into court, fur- 
ther proceedings against the steamer and her owner were enjoined, 
and ail persons claiming damages by reason of the collision were re- 
quired to appear, and make proof of their claims. Thereafter, the 
widow of another passenger on the Argo flled an intervening pétition 
under the limited liability proceedings, claiming damages for the 
death of her husband by reason of the collision; and, afterwards, the 
owner of the Argo filed a surrender of his vessel and pending charter 
money to the intervening claimants against the Dumois, and prayed 
for relief under the limited liability act. The district court decreed 
that the collision was caused solely by the fault of the Dumois, and 
decreed damages to the interveners for the deaths resulting from the 
négligent collision, and to the owner of the Argo for the loss of that 
vessel. The circuit court of appeals reversed the decree, holding both 
vessels to be in fault for the collision, and that, as between the own- 
ers of the vessels, the damages should be divided. Thereupon the 
cause wâs removed upon writs of certiorari to the suprême court. 
That court affirmed the decree of the circuit court of appeals, and in 
its opinion considered the question whether a moiety of the amounts 
awarded to the interveners for damages occasioned by the deaths 
should be deducted from the amount recoverable by the owner of thé 
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Argo, and it was urged bj the owner "of the Dumois that thé înter- 
Teners had liens upon the Argo for a moiety of their damages under 
the water-craft law of Louisiana. The court, in the discussion of thia 
question, referred approTingly to the case of The Vera Cruz, 10 App. 
Cas. 59, mistakenly called The Franconia in the opinion, and said, 
with référence to the water-craft law of Louisiana : 

"The object of article 3237 was not to extend the cases in whlch damages 
might be recovered to such as resulted in death, but merely to provide that 
in cases of damages to person or property, where such damage was occa- 
sioned by négligence in the management of any water craft, the party in- 
jured Bhould hâve a privilège or lien upon such craft. We deem it eutirely 
ciear that the article was not intended to apply to cases brought by the 
représentatives of a deceased person for damages resulting In death." 

The court thereafter ohserved that under the limited liability act, 
although there was no lien, it did not follow that there could be no 
déduction of a moiety of the damages from the sum awarded to the 
Argo, because that question was settled bv the case of Butler v. 
Steamship Co., 130 U. S. 527, 9 Sup. Ct. 612, *32 L. Ed. 1017, in which 
it was held that the law of limited liability of shipowners covered ail 
Personal liability of the owner for acts done without his privity or 
knowledge by or upon the ship, as well as those liabilities for which 
the ship is holden. It is urged that the déclaration of the opinion 
upon the subject of the lien is dictum, because it was adjudged that 
under the limited liability act damages by reason of death were re- 
coverable, although no lien upon the vessel was allowed. We do not 
think this contention should prevail. The question was, as we read 
the opinion, whether a moiety of those damages should be chargea 
upon the amount awarded to the owner of the Argo upon the ground 
that the interreners had liens upon the Argo, and that, having such 
liens, the court was justified in deducting from the amount awarded 
to the owner of the Argo a moiety of the damages awarded to the 
interveners. We may not consider this déclaration of the suprême 
court as merely dictum, but, if the matter were doubtful, we should 
not feel at liberty to disregard this carefully considered deliverance of 
the suprême court upon the subject. 

It is to be observed that Lord Campbell's act, so to call it, of 
Louisiana, is broader than those of the states of Illinois and Wiscon- 
sin. The former provides that the right to an action for injury to an- 
other shall survive, in case of his death, in favor of his représenta- 
tives, and that they may also recover the damages sustained by them 
for such death. It would seem to do away with the rule of the com- 
mon law that causes of actions for négligent injuries do not survive. 
It would seem to give to the survivors a right to recover for the in- 
jury done to their décèdent, as well as the damages accruing to them 
by reason of the death. The statutes of Illinois and Wisconsin, on 
the other hand, give the action to the survivors for the pecuniary dam- 
ages resulting to them from such death, and not for any injury done 
to the décèdent. It is a question of the pecuniary value to the sur- 
vivors of the life destroyed. Hunt v. Kile, 38 G. C. A. 641, 98 Fed. 
49. It is an action growing out of the relationship to one whose life 
has been destroyed through négligent injury, and the recovery is for 
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the loss sustained by his death, the direct pecunîary loss resulting to 
the survivors arising from their dependence upon that life, and not 
because of injuries suffered by the décèdent. It is also to be noted 
that the acts impose liability npon "the person who, or company or 
corporation which, would hâve been liable if death had not ensued," 
manifestly contemplating a personal action against the individual or 
corporation guilty of the négligent act causing death. It is also to be 
said that the water-craft law contemplâtes a lien for direct injuries 
done by the inanimate thing negligently navigated, and would not 
seem to coraprehend such injury as is contemplated by the act grant- 
ing a right of action for a death. The injury for which a lien is given 
is a direct injury by the negligently navigated craft to person or prop- 
erty. By reason of the faulty navigation and conséquent collision no 
injury was done to the person of the libelant, or to the persons of 
those he represents. Nor was injury done to his or their property. 
They had no property right in the person of the deceased. The right 
of action arose only upon and because of his death. The recovery is 
allowed as compensation for the supposed support and éducation 
which they would hâve received had he survived. This right of ac- 
tion, arising only upon death, cannot, within the meaning of the wa- 
ter-craft law, be property which could be injured by an inanimate 
thing negligently navigated. 

In view of the ruling of the suprême court, we are not permitted to 
foUow the décisions upon this question by the circuit courts of ap- 
peals rendered before the décision in The Albert Dumois, and are con- 
strained to hold that no lien upon the vessel is created by the acts 
considered for the cause declared in the libel. The decree is aflSrmed. 
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(Circuit Court of Appeals, Seventh Circuit. Aprll 9, 1901.) 

No. 687. 

1. C0I,LTSI0N— RBCOVKHT OF DAMAGES — RlGHT TO EUFORCE CoNTRIIÎUTION. 

The rule of the common law that noi contribution can be enforced be- 
tween tort feasors is not the rule in admiralty as between two vessels 
each of which was In fault for a collision by which a third party sustalns 
damage, but, on the eontrary, the right of each to require the other to 
bear an équitable proportion of the loss has always been enforced as a 
substantial légal right, and it was In récognition of such right that ad- 
miralty rule 59 was promulgated, giving the owner of a vessel proceeded 
against the right to implead any other vessel contributlng to the same 
collision, to enable the court to enter such decree "as to law and justice 
Bhall appertain." But, where the other vessel cannot be brought in be- 
cause not within the .lurisdiction, such accidentai faet cannot change the 
légal right of the libeled vessel, and, where she is compelled to pay the 
entire damage, she is subrogated to the rights of the original damage 
elaimant, and may bring an independent suit against the other to estab- 
lish the latter's liability also, and enforce contribution. 
9. Marttimk Liens — Wrongfdij Death — Statctory Action for Damages. 

The statutes of Mlchigan giving a right of action for wrongful death 
and the water-craft statute, making vessels liable for injuries inflicted 
by them, do not give a lien for the damages resulting to the next qf kln 
of one killed in a collision upon the vessel in fault; and a suit In rem 
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In admiralty agalnst the vessel, based on such a claim, cannot be maln- 
tained. 

In Admiralty. Appeal from the District Court of the United 
States for the Northern District of Illinois. 

This Is a libel in rem against the steamer Mariska, flled by the LakeMlch- 
igan & Lake Superior Transportation Company of Chicago, the owner of 
the propeller Jay Gould, in a cause of collision civil and maritime. The 
libel propounds substantially as follows: On July 25, 1891, the barge Helena, 
in tow of the tug Havanna, was bound up the Sault river above Sailors' En- 
campment, near what is known as the "Dark Hole," the Jay Goiild being 
also bound up astern of the Helena. The Mariska was coming down the 
river. The channel was not more than 300 feet wide, and less than 20 feet 
in depth. It is cbarged that by reason of the faulty navigation of the Ma- 
riska a collision occvu:red betveeen the Helena and the Mariska, causing the 
former to sink, and causing the drownlng of one Tnmela, a seaman on board 
of her. In August, 1801, the Orient Transportation Company, of Rockford, 
Ohio, owner of the Helena, flled its libel In the district court of the United 
States for the Northern district of Illinois against the Jay Gould and the 
Mariska, charging that the Jay Gould was responsible for the collision by rea- 
son of certain faults stated in the libel, and also charging the Mariska to be in 
faiilt and responsible for the collision, assigning, among other thlngs, as 
faults, the same charges as are eontained in the libel hère. In that proceed- 
ing the Jay Gould was arrested, and was bonded by her owner, the libelant 
hère. The Mariska was not arrested, being not found within the jurisdiction. 
On the 14th day of January, 1898, the court In that cause pronounced for 
the libelant, the Orient Transportation Company, the owner of the Helena, 
and decreed damages in the sum of $16,000, but, finding both the Helena and 
the Jay Gonld to be in fault, decreed that the Helena should recover one-half 
part of her damages of the Jay Gould. The libelant hère, the owner of the 
Jay Gould, thereupon paid the sum of $8,000, — one-half of such damages, — 
and the decree was satisfied. The libel propounds that the Mariska and her 
owner ought to make contribution to the libelant in one-half the amount paid 
by it, namely, the sum of $4,000, with interest from the date of payment, and 
also a just proportion of the expenses Incurred in the défense of the libel 
against the Jay Gould. The libel further propounds that the libelant was sued 
in the district court of the United States for the Northern district of Illinois 
by the administrator of the seaman Tumela, who lost his life by reason of the 
collision, and was decreed to pay and did pay the sum of $500, one-half of 
which sum, the libelant propounds, should be repaid to him by the Marisla. 
The Mariska did not eome within the jurisdiction of the court below until 
the 14th of January, 1898, when she was arrested under a monition issued 
upon the libel flled. By an amendment the libel asserts that, by reason of the 
payment to whieh the Jay Gould was condemned, it became subrogated to the 
rights of the owners of the Helena against the Mariska, and that the latter 
ought to respond by one-half of the amount paid by the libelant. Afterwards 
exceptions were flled to the libel as amended, as follows: "First, that the 
cause of action set forth in the said libel is not within the jurisdiction of a 
court of admiralty; second, that the libelant has no cause of action; thlrd, 
that there is no decree of court on which to found the said cause of action, 
and because the decree is solely against the steamer Jay Gould." Afterwards, 
on the 20th of March, 1900, the court sustained the exceptions, and dismissed 
the libel. The Mariska (D. C.) 100 Fed. 500. 

Robert Eae, for appellant. 
Charles E. Kremer, for appellee. 

Before WOODS, JENKINS, and OROSSCUP, Circnit Judgea. 

JENKINS, Circuit Judge, af ter the foregoing statement of the case, 
delivered the opinion of the court. 

At common law there is said to be no contribution among wrong- 
doersi We need not inquire whether the rule is without limitation, 
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or whether it be confined, as was said in Adamson v. Jarvis, 4 Bing. 
66, "to cases where the person seeking redress must be presumed to 
bave known that he was doing an unlawful act," or wbetber, in cases 
of quasi torts, contribution or indemnity will be enforced, as is sug- 
gested in some cases. At the common law, also, one contributing by 
his act to bis own injury may not recover therefor of one by whose 
négligent act the injury was caused. But such are not the doctrines 
obtaining in the admiralty. The principle there applied is that "dam- 
age by a common fault shall be considered a common loss," to be 
borne by ail those through whose fault the loss was caused. Each 
wrongdoer must respond for the wrong done, and each must bear the 
due proportion of the loss caused by the wrongful acts. The princi- 
ple bas long been declared in the English courts of admiralty. There, 
in cases of collision caused by the fault of two other yessels, the in- 
jured party may libel both of the offending vessels in one cause, and 
obtain fuU redress; but, if he sue one alone, he can recover only one- 
half of his damages from the vessel sued. The City of Manchester, 
5 Prob. Div. 221. The rule established in this country is, however, 
somewhat différent. Hère, if both vessels at fault be impleaded, the 
libelant has a decree not in solido against both for the full amount 
of his damage with right of exécution in full against one, but a decree 
for a "moiety of the damages against each vessel, with an alternative 
right of recourse against either for so much of the moiety adjudged to 
be paid by the other as he is unable to collect from the latter" (The 
Alabama, 92 U. S. 695, 23 L. Ed. 763); and, pursuing but one of the 
offending vessels, he is entitled to a decree for the whole amount of 
his damage (The Atlas, 93 U. S. 302, 23 L. Ed. 863; The Juniata, 93 
"U. S. 337, 23 L. Ed. 930). In the latter case it was remarked that 
the rights of the claimant of one vessel muicted in the full amount of 
the damage against the vessel contributing to the wrong could not 
be determined in the proceeding, such vessel not being a party thereto. 
The remark, at the most, is merely suggestive of the opinion of the 
writer that a remedy exists. The right of contribution in such case 
has been recognized, as we think, by the courts permitting one vessef 
in fault, paying damages, to recoup one-half the damages paid from 
an amount adjudged to another vessel, also in fault. The Hercules 
(C. C.) 20 Fed. 205, and authorities cited; The Job T. Wilson (D. C.) 
84 Fed. 204. In thèse cases, however, ail parties in fault were before 
the court. The fundamental équitable principle is to equalize the 
burden among those who should bear it. The North Star, 106 U. S. 
17, 1 Sup. et. 41, 27 L. Ed. 91. The supposed difflculty arises only 
when one of the offending vessels is not a party to the proceeding 
in which fault is adjudged. In such case it is not possible for the 
court to adjust the equities, or to decree contribution. Does the 
right of contribution therefore fail? Can it be that the law is in- 
capable to furnish a remedy for a recognized right? Will it be per- 
mitted, as at the common law, to one injured by the wrong of two or 
more, to hold one for the injury, and to absolve the others ? We can- 
not think the courts of admiralty are so weak and so limited in power 
that they cannot iind means to enforce a recognized right. The difiB- 
culty and the remedy were considered in an elaborate opinion by 
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Judge Brown in The Hudson (D. C.) 15 Fed. 162, in which that learned 
judge says: 

"Thèse cases show how flrmly establlshed In thls country, by the highest 
authorlty, Is the légal right In admiralty of the several vessels, liable for the 
same collision, to hâve the entlre loss and damages apportioned equaUy among 
them, 80 far as such an apportionment can be made wlthout injury to the 
libelant, whenever the parties are before the court, or whenever there Is any 
fund whlch the court can lay hold of and make tributary to such an appor- 
tionment. The rlght of contribution Is thus affirmed, it seems to me, as a 
substantlal légal right, and as such It Is entitled to ail appropriate and ex- 
pédient remédies. In efCect, while the libelant has a maritime lien upon each 
vessel In solido for hls whole damage, so that both are Uable jointly and 
severally as principals, yet as between themselves the several vessels liable 
are vlrtually in the situation of suretles for each other for the payment by 
each of one-half of the damages; and each vessel, like other sureties in eq- 
uity, has such a légal interest in the libelant's enforcement of his lion upoa 
the other that the court must, by Its decree, carefully protect this Interest 
vrhenever the parties are before it, and on failure to do so its decree •will be 
reversed. From this well-settled récognition and enforcement of a right of 
contribution as a substantial légal right, when the parties are before the 
court, it would seem to resuit necessarily that, If only one vessel is sued, 
where another is equally liable, either an independent suit for contribution 
must be allowed to the latter [former?], or else the other vessel must be 
brought Into the original cause, if that can be done without any substantial 
injury to the libelant. It wonld be a gross anomaly to say that the court 
must, by its decree, recognize and enforce a right of apportionment between 
several vessels défendant. If they ail happen to be parties, but yet has no 
power to bring in one of them If absent, or to afCord a several remedy against 
it. If the right of contribution dépend whoUy upon the libelant's happening 
to sue both vessels instead of one, instead of being a légal right it would be 
but a mère accident in the cause, dépendent solely upon the libelant's option. 
But I cannot for a moment conceive either that the suprême court would 
guard and enforce wlth so much care a rlght which depended upon accident 
merely, or that so important and valuable an interest as the rlght of appor- 
tionment In collision cases, where the pecuniary Interests involved are usually 
large, — often amounting to tens or even hundreds of thousands of dollars, — 
can be suffered to dépend upon the arbitrary choice of the libelant as to 
whether he will sue one or both vessels, or upon his mlstake or mlsappre- 
henslon of the facts In supposing only one vessel Instead of both to hâve 
been in fault; and still less upon his possible collusion with one of the vessels 
liable to throw the whole burden upon the other." 

In that case the court, at the instance of the sole respondent, al- 
lowed process against another vessel, charged to be liable for the 
same injury, that she might be brought in, and contribution by both 
Tessels be decreed. Subsequently, and on March 26, 1883 (112 U. S. 
743), the suprême court promulgated rule 59 in admiralty, giving the 
right to the owner of the vessel proceeded against to implead any ves- 
sel contributing to the same collision, with a view to such decree "as 
to law and justice shall appertain." This rule was declared, as we 
think, in manifest récognition of the right of contribution, and to 
enable the courts of admiralty to impose the burden of loss upon ail 
by whom the burden should be borne. The rule did not and could not 
create a right of contribution. It recognized the right as pre-existing, 
and to enforce that right declared a practice by which the recognized 
right might be enforced by the respondent in the proceeding insti- 
tuted by one injured by the wrong of two or more vessels ; so that, 
before payment, and in promotion of justice, and for the speedy and 
complète détermination of rights, contribution should be decreed. It 
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is not doubted that under this rule, if the Maiiska had been arnîsted 
and impleaded in the proceeding by the owners of the Helena, the 
court would hâve decreed the fault of the former, — if she was in fault, 
— and hâve equalized the burden as between the Jay Gould and the 
Mariska, and hâve decreed contribution. But the latter vessel was 
without the jurisdiction, and could not, theref ore, be brought in. Does 
the right of contribution theref ore fail? Is the right dépendent upon 
the accident of the locality of the vessel at the time of the proceeding? 
May not the owners of the Jay Gould, having paid the amount de- 
creed, proceed independently against the Mariska? It is said that the 
two vessels did not corne in contact, that both were uninjured, and 
that neither had a claim against the other arising out of the collision 
with the Helena. The fact does not meet the issue. The Helena had 
a lien upon the Mariska for the injury sustained by the négligent col- 
lision. The owner of the Jay Gould, also responsible for the injury, 
paying the damages decreed, is, as we think, thereby equitably substi- 
tuted in place of the Helena, and subrogated to her rights against the 
Mariska for the proper proportion of the amount it was compelled to 
pay. It is the same sort of equity which subrogates an underwriter to 
the rights of the owner of the vessel insured. Phœnix Ins. Go. v. 
Erie & W. Transp. Co., 117 U. S. 312, 6 Sup. Ot. 750, 29 L. Ed. 873. 
We think the right is better placed upon the principle of subroga- 
tion than that of a primary original lien growing out of the fact of 
compulsory payment. It was so considereid in The Argus (D. C.) 71 
Ped. 891, where it was held that it must appear that the respondent 
was guilty of fault of which the vessel to whom the libelant had been 
compelled to respond for the fault could complain. We flnd no case 
in which the direct question presented to us hère has been determin- 
ed; but the analogies of the law and the fundamental principles of 
right point clearly, as we think, to the conclusion that, if fault be es- 
tablished upon the part of the Mariska, she should, in this proceeding, 
be compelled to bear her proportion of the burden which the wrong 
imposes. The decree against the Jay Gould does not bind the Maris- 
ka, nor is she entitled to the beneflt of it, being not a party to the 
proceeding. As to her, the whole matter is at large ; and it will be 
incumbent upon the appellant hère to prove the fault charged. The 
decree is of moment to establish the fact of compulsory payment of 
damages by the Jay Gould. Whether,^and to what extent, it is bind- 
ing upon her in a proceeding against a stranger to that decree, we 
need not hère inquire. See O'Shea v. Railroad Co. (C. G. A.) 105 Fed. 
559. 

In the tenth article of the libel it is propounded that a seaman on 
board of the Helena was drowned.by reason of the négligent collision; 
that his administrator flled his libel in personam in the court below 
against the libelant hère, as we understand the allégation, for dam- 
ages given by some state statute; and for one-half of the amount 
which the libelant was compelled to pay in that proceeding recovery 
is hère sought. This article of the libel cannot be sustained. We 
bave held in The Onoko (herewith deçided) 107 Fed. 984, that no privi- 
lège or lien upon the vessel anses in such proceeding under the stat- 
utes of the states of Illinois and Wisconsin. We are not advised by 
107 F.— 63 
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the libel upon the statute of what state that suit was founded. The 
collision resulting in the death, as we read the libel, occurred within 
the boundaries of the state of Michigan, and probably the right of re- 
covery was founded upon the statute of that state. We hâve, there- 
fore, examined those statutes (2 HoweH's Ann. St. Mich. p. 2050, c. 
287, pars. 8313, 8314; Id. p. 2033, c. 285, par. 8236), and flnd their pro- 
visions not essentially différent from those of the statutes of Illinois 
and of Wisconsin considered in the case of The Onoko, except, it may 
be said, that the water-craft law of Michigan, purporting to grant 
liens upon vessels, is not so broad as those of the other states referred 
to. The decree is reversed, and the cause remanded to the court be- 
low, with directions to proceed therein conformably to the views ex- 
pressed in this opinion. 



THE EOBEKT GRAHAM DUN. 
(Circuit Court of Appeals, Second Circuit. April 3, 1901.) 

No. 101. 

Collision — Stbam and Sail. 

International Régulations 1890, art. 12, providing that any vessel may, 
If necessary In order to attraet attention, In addition to the lights which 
she is required to carry, show a flare-iip light, a schooner cannot be 
held in fault for a collision wIth a steamer in the night, because of a 
failure to exhiblt such light, where other lights were burning brightly, 
and no necessity appeared therefor until after the time she was discov- 
ered by the steamer. 

Appeal fro'm the District Court of the United States for the East- 
ern District of New York. 
For former opinion, see 102 Fed. 652. 

Maxwell Evarts, for appellant 
J. Parker Kirlin, for appellees. 

Before WALLAOE, LACOMIÎE, and SHIPMAN, CSrcuit Judges. 

WALLACE, Circuit Judge. The collision for which the steam- 
ship was, by the decree appealed from, held to be solely in fault, 
took place on the open sea, in fair weather, in a dark but clear night; 
and, concededly, there were no exculpatory facts or circumstances at- 
tending it, if the lights of the schooner were brightly burning and 
not concealed from the steamship by the set of the schooner's sails. 
According to the theory of the facts advanced in behalf of the steam- 
ship, whUe she was on a course S. by W. | W-, and proceeding at 
a speed of about 12 knots an hour, the schooner was discovered 
bearing ahead and somewhat on the starboard bow, first a dim red 
light, and then her sails, whereupon the steamship's helm was im- 
mediately put hard a-starboard, in order, if possible, to avoid col- 
lision by crossing the bow of the schooner; but, before she could 
clear her the vessels collided. According to the theory of the facts 
advanced by the schooner, while she was on a course N. E. by N., 
her sails set wing and wing, making a speed of about 4 knots an 
hour, the steamship's lights were discovered apparently a long dis- 
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tance away, flrst the masthead light and then the red light, ahead 
and bearing about a point and a balf on lier port bow; that after the 
red light became visible there was no change in its bearing until the 
steamship had approached quite near, when she showed both lights 
and then shut ont the red light; that the schooner carried the régu- 
lation lights properly set and brightly burning; and that until the 
time of the collision she had steadfastly maintained her original 
course. ïhe tacts and circumstances of the collision are fuUy set 
forth in the opinion of Judge Thomas, who heard the cause in the 
court below. He found that there was no change of course on the 
part of the schooner; that she carried proper lights, and they were 
not obscured from the observation of the steamship; and that the 
collision was whoUy attributable to the conduct of the steamship 
in attempting to cross the schooner's bows, or in failing to stop and 
reverse. His flndings of fact are justified by the prépondérance of 
the évidence, and must be accepted as correct. Dpon the facts which 
must be treated as established, it is quite unnecessary to détermine 
in what particular the steamship was in fault. It was her duty, 
the schooner having kept her course and having carried proper lights, 
to keep out of the way of the schooner; and the collision raises a 
presumption of fault on her part, and imposes upon her the burden 
of proving that it arose by inévitable accident. The Carroll, 8 Wall. 
302, 19 L. Ed. 392; The Colorado, 91 U. S. 692, 23 L. Ed. 379. This 
burden was not met, and we are constrained to conclude that, if 
those in charge of her navigation had used proper diligence to ob- 
serve the lights of the schooner and locate her bearing, there would 
hâve been no collision, as there was nothing to prevent the steam- 
ship from taking timely measures to avoid it. 

It is contended in behalf of the steamship that the schooner was 
in fault for not displaying to the steamship a flare-up light, and for 
that reason, even though the steamship was in fault for the collision, 
the loss should hâve been apportioned by the decree between the 
two vessels. The contention is founded upon article 12 of the in- 
ternational régulations of 1890 for preventing collisions at sea. It 
provides as follows: • 

"Every vessel may. If necessary In order to attract attention, In addition to 
tlie lights whlch she is by thèse rules required to carry, show a flare-up 
light or use any detonating signais that cannot he mistalîen for a distress 
signaL" 

This raie is not imperative by its terms, but permissive. Possibly 
it was enacted to relieve a vessel not being overtaken by anoth^r 
from imputation of fault for displaying a signal which an overtaken 
vessel is required to display by the provision of article 10. It is 
the duty of every vessel to exercise any précaution known to the 
ordinary practice of seamen for preventing a collision or alleviating 
its conséquences, as well as those which are specifically prescribed 
by the raies. If those in charge of the schooner had known that 
her lights had not been seen by the steamship, and had apprehended 
that the latter would not, for that reason, seasonably undertake to 
perform her obligations, it would hâve been their duty to adopt any 
of thèse précautions which lay within their power. But they had 
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no reason to apprehend tliia until the steamship shut out her red 
light and showed both her lights. Then the schooner's master, who 
was on deck, went forward and looked at his lights. Having found 
them showing brightly, he was reassured, and had a right to expect 
that they would be observed by the steamship, and to assume that 
she would make the necessary maneuvers to avoid his vessel, until 
he saw that it was too late for her to do so. If she had made such 
maneuvers two minutes before the vessels came together, there 
would not hâve been a collision, as the vessels, at the rate of speed 
at which they were approaching one another, would hâve been about 
2,800 feet apart. If there had been time for him to hâve procured 
and exhibited a flashlight after he ought to hâve assumed that the 
steamship would not perform her duty and avoid his vessel, it is 
not surprising that in the excitement and confusion of the moment 
he did not think of doing so, and the omission to do so would hâve 
been excusable as an error in extremis. The argument made in be- 
half of the stieamship, that he was bound to apprehend danger 
throughout the 15 minutes preceding the collision, does not com- 
mend itself to us as having any reasonable basis. 

We conclude that the decree below was correct, and that it should 
be afBrmed, with interest and costs. 



THE CITY OP ABEEDEEN. 
(District Court, D. Washington, N. D. March 28, 1901.) 

1. CoLMSiON— Evidence of NegI/ISHnce— Care Eequikkd. 

To render a vessel Ilable in damages for a collision, there must hâve 
been a failure on the part of her officers or crew to exercise ordlnary 
prudence and vigilance or to act with ordlnary promptness to avoid ac- 
cidents, and, in the absence of any proof of a violation of some rule of 
navigation or harbor régulation, she cannot be held liable merely because 
her captain or some person in her service failed to prevent the collision 
by possible means, which would hâve requlred the hlghest degree of skill 
and the utmost quickness of movement. 

2. Same — Injubt to Vessels at Wharf— Storm. 

A steamer came up to her usual berth at a dock durlng a gale and 
storm, and, owlng to the failure of the wharflnger to make fast her stern 
Une in time to prevent it, she was swung around by the wind, striking 
and injurlng a wharf boat which was moored in the same slip, and.crush- 
Ing an electric laimch which was tied up to such boat. It appeared that 
the Une was thrown promptly and the wharflnger acted with reasonable 
promptness, and that the engines were promptly reversed, but there was 
not time to make stemway before the ship swung so far that she could 
not go astem wlthout striking the opposite wharf. Eeld that, even with 
the presumptlon against her as the moving vessel, It could not be found, 
on such facts, that there was any want of ordlnary care or skill on the 
part of her officers or crew which rendered'her liable for the collision, 
but that the real cause of the accident was the violence of the storm. 

In Admiralty. Suit in rem to recover damages for destruction of 
the electric engine launch named the "Wolverine," and injury to the 
intervening libelant's boat house by collision. Hearing on the 
merits. Suit dismissed. 
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Davis & Gilmore, for libelant. 

E. H. Lindsay and Vince H. Faben, for claimant. 

HAKFORD, District Judge. On the night of February 5, 1900, 
the steamer City of Aberdeen came into Seattle harbor from Tacoma, 
and proceeded to tie up at lier berth on the south side of tlie White 
Star dock, which projects in a soutliwesterly direction into the har- 
bor. The next wharf southward of the White Star dock is distarit 
less than 150 feet, the interA^ening space being about 140 feet, and 
the length of the Aberdeen is about 125 feet. Within this space be- 
tween the two whar\'es the intervening libelant's floating boat house 
was moored, and was used as a landing for small boats, and also as 
a place for keeping boats for hire. The Wolverine was secured by a 
bow line attaehed to the boat house, and a stern line made fast to a 
pile supporting the structure known as "Railroad Avenue," upon 
which the tracks of the railroads crossing the city front are laid. 
The night of the occurrence herein referred to was stormy. There 
was a Southwest gale blowing, and the waves were dashing with 
great violence over the boat house. The Aberdeen came in on a 
line parallel with the White Star dock, having the wind astern. She 
stopped in good time, with her head tumed in towards the dock, and 
lines from the bow and stern were thrown to the dock promptly. 
By turning her head a little towards the dock when the lines were 
thrown out, she was placed slightly oblique to the dock, with her 
port quarter exposed to the force of the wind, and the wharflnger 
failed to secure the after line in time to prevent her from swinging 
to the southward by force of the wind; and before she could back 
and make sternway she was driven broadside into the slip between 
the two wharves, where she had no room to work either ahead or 
astern, and she jammed against the boat house, driving it in shore, 
and the Wolverine was caught between the boat house and the piles 
supporting Railroad avenue and crushed. 

This suit is founded upon an alleged tort, and the onus probandi 
is upon the libelant and the intervener to prove that the injury to 
their property was caused by such négligence in the opération of the 
City of Aberdeen as to render the steamer liable as a wrongdoer; 
but I flnd in the évidence nothing to sustain the allégation of négli- 
gence, except the fact that the accident happened in the manner I 
hâve indicated. There is no évidence tending to prove that the 
steamer was intrusted to inexperienced or incompétent offlcers, nor 
that they were not attentive to their duties, except testimony of 
witnesses who were on the boat house to the effect that no bells or 
signais were given to the engineer. Considering the noise of the 
tempest, thèse witnesses could not hâve heard signais sounded in the 
engine room, and I do not crédit their testimony on this point. The 
captain testified that the engines were backing, but there was not 
time enough to make sternway before the steamer swung around, so 
that she could not go astern without striking the wharf, and this 
is probably true. The whole case rests upon the presumption that 
when a collision happens between a vessel in motion under steam 
power and an object which is stationary, in a place where it bas a 
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right to be, the moving vessel is in fault. This presumption, how- 
ever, is not conclusive, and in this case it is overcome by the undis- 
puted fact that the real cause of the accident was the violence of the 
storm at the time. The accident might hâve been avoided if the City 
of Aberdeen had made a landing at some other place, but she had a 
right to go to her berth on the south side of the White Star dock. 
The accident might hâve been avoided if the wharflnger had been 
quicker in taking the stern line, or if the steamer had been quicker 
in reversing her engines and malcing sternway, or if her captain had 
not turned her head so as to catch the wind on her port quarter, 
vphen her headway was stopped. Whatever fault may be attributed 
to the captain or the engineer or the veharfinger for not averting 
the accident in the ways indicated consista only in a failure to antici- 
pate the exact eflect of suffering the boat to pause in the position 
in which she was placed, and in failure to beat the wind by the 
extraordinary celerity and précision of their movements; but négli- 
gence, to render the vessel liable for damages, must be a failure on 
the part of her oflScere or crew to exercise ordinary prudence and 
vigilance or to act with ordinary promptness to avoid accidents, and 
in the absence of proof of a violation of any rule of navigation 
or harbor régulation, or any rule prescribed for the prévention of 
collisions, a vessel is not chargeable with the conséquences of a col- 
lision merely because her captain or some person in her service 
failed to avert the calamity by possible means, which would hâve 
required the highest degree of skill and the utmost quickness of move- 
ments. The libelant could easily hâve saved his boat from injury by 
giving intelligent care in time, and it would be manifestly unfair to 
hold the steamer liable to him when only slight négligence on the 
part of her captain or the wharflnger is shown, if, indeed, they can 
be considered in fault to any extent whatever. He was grossly nég- 
ligent in leaving his boat exposed in a place where she was liable 
to be crushed, without any one aboard of her to act in case of an 
emergency. The évidence shows that he was on the boat house at 
the time of the accident and for some time previously, and was mani- 
festly apprehensive of danger on account of the storm. The évi- 
dence also shows that he could hâve shoved his boat between the 
piles and under Railroad avenue, where she would not hâve been in 
danger of any contact with the boat house or any vessel coming into 
the slip, and that is what he was trying to do when the collision oc- 
curred; but he waited too long before commencing to act. A de- 
cree will be entered dismissing the case, with costs. 
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THE CAKISBROOK. 

THE VALLEY FORGE. 

■(District Court, B, D. Pennsylvanla. March 28, 1901.> 

No. T. 

Collision — Tua and Steamship Meeting — Change dp Course. 

A tug passing up the Delaware river with three tows In the evenlng 
held solely In fault for a collision between herself and tows and a steam- 
ship passing down, on the ground that after an exchange of proper sig- 
nais for passing to starboard, and after the vessels were near together, 
she suddenly changed her signal and course, and attempted to cross the 
bows of the steamshlp. 

In Admiralty. Cross libels for collision. 

John F. Lewis and Horace L. Cheyney (Francis C. Adler, of counsel), 
for the Carisbrook. 
John G. Lamb and James F. Campbell, for the Valley Forge. 

J. B. McPHEESON, District Judge. Thèse are cross libels grow- 
ing ont of a collision in the Delaware river, and it is probably super- 
fluous to say that the testimony présents the situation that is usual 
in such disputes. Each vessel contradicts flatly the account given by 
the other, and the volume and quality of the évidence upon either side 
do not greatly differ. There is, however, a feature of the case that is 
not often found, — the fact that the movement of the vessels preced- 
ing the collision was observed from a steamship at anchor in the 
neighborhood, — and I hâve felt disposed to lay a good deal of weight 
upon this presumably impartial testimony. From my study of the 
record, I hâve corne to the conclusion that the Valley Forge was alone 
to blâme for the collision, and I shall adopt, with some altérations, the 
findings of fact proposed by the counsel for the Carisbrook. 

The libel filed by the steamship Carisbrook, of Glasgow, Scotland, 
charges the steam tug Valley Forge and her tow, the barges Eagle 
Hill, Gilberton, and Keystone, with liability for the injuries sustained 
by the steamship in a collision with the tug and barges in the Dela- 
ware river on the evening of Friday, December 9, 1898. The Caris- 
brook was bound down the river on a voyage to Amsterdam, carrying 
a cargo of gênerai merchandise. She was in charge of a duly-licensed 
pilot, who was upon the bridge, where the master, the second ofBcer, 
and a wheelman were also stationed. A proper lookout was main- 
tained upon both vessels. The night was dark and clear, but lights 
were plainly visible for at least two miles, and probably further. 
While the Carisbrook was upon the Tinicum range, which runs nearly 
east and west, those in charge of her navigation saw the lights of the 
Valley Forge, which was then coming up the river, about two miles 
distant, below the city of Chester, towing astem the three barges, 
abreast of each other. The tug was upon the Schooner Ledge range, 
which runs nearly southwest and northeast, and intersects the Tini- 
cum range not far above Eddystone pier. The Carisbrook proceeded 
upon her voyage down the river, and, shortly bef ore she made the turn 
towards the southwest from the Tinicum range to the Schooner Ledge 
r£mge, passing signais between the two vessels were exchanged. The 
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Valley Forge was then about opposite Market Street wharl, Cliester, 
three-quarters of a mile away on the port bow of the Carisbrook. In 
this situation it was the duty of each vessel, according to the sailing 
raies, to keep to starboard, and pass port to port. Accordingly the 
Carisbrook blew a signal of one blast, which the Valley Forge accept- 
ed and answered with a similar assenting signal. Thereupon the 
helm of the Carisbrook was put to port, and she swung to star- 
board, or to the western side of the channel. The assenting signal of 
one blast given by the Valley Forge indicated that she would also 
keep to her starboard, or to the eastern side of the channel, and thus 
that the two vessels would pass red to red. The green light of the 
Valley Forge was thereupon shut ont from the view of those on board 
the Carisbrook, and only the red light of the tug continued to be visi- 
ble. 

Both vessels, having thus complied with the sailing rules, were upon 
parallel courses, and would hâve passed in safety if no change of di- 
rection had been made by either. They continued upon thèse courses 
until the Valley Forge was a short distance from the Carisbrook, 
when the tug unexpectedly blew a signal of two blasts, shut ont her 
red light from the view of the Carisbrook, opened her green light, and 
swung to her port, or to the western side of the river, directly across 
the course of the Carisbrook. Prima facie, this was a violation of the 
sailing rules, and, moreover, the signal was given when the vessels 
were so close that the Carisbrook could not safely assent to the change 
of course. The reason for the tug's new signal and her attempt to 
cross the channel was probably her mistaken belief that she could not 
keep to the eastern side of the channel without a collision with the 
steamship Corean, which was anchored in the channel, somewhat east 
of the Schooner Ledge range. As I read the testimony, there was 
plenty of room for the tug and her tow, but I do not doubt that she 
supposed the Corean to be in her road, and accordingly endeavored 
to cross over to the western side of the channel. While the tug was 
thus engaged in crossing, it became évident to the Carisbrook that a 
collision was sure to happen if the tug persisted in her course to port 
across the bow of the Carisbrook; and another signal of one blast 
was therefore at once given by the Carisbrook to warn the tug that 
the steamship could not comply with the signal of two blasts, the en- 
glues of the Carisbrook were put full speed astern, danger signala 
were blown, and her helm was put hard a-port, The Valley Forge, 
however, continued upon her improper course, directly across the 
course of the Carisbrook, and the two vessels presently came into col- 
lision; the Carisbrook striking the Valley Forge upon the starboard 
side. The guard rail of the tug eut into the bow and stem of the 
Carisbrook, and a second collision between the barges and the Caris- 
brook seemed certain to occur. In order, if possible, to avoid this 
shock, the engines of the Carisbrook were at once changed from full 
sjieed. astern to full speed ahead, so that the Carisbrook might go be- 
tween the tug and the barges, in the hope that by this movement, 
which might be aided by the management of the barges, the second 
blow might be escaped. This was a proper effort on the part of the 
steamship, but it did not avail. The momentum of the barges was so 
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great that they continued to come on, and struck the Carisbrook on 
the port side, doiag additional damage to her huU. 

Thèse are the facts as I gather them from the testimony, and they 
do not seem to call for discussion. îfo doubt, the Valley Forge was on 
the western side of the river. The channel lies upon that side, and 
her place was there; but that she was upon the western side of the 
channel, as she asserts, has not been satisfactorily made out. On the 
contrary, I think she was not far to the westward of the Schooner 
Ledge range when the crossing signais were flrst exchanged, and that 
the two vessels would hâve passed easily and safely if the tug had not, 
for some reason, made the mistake of believing that she could not 
safely keep to starboard, but must undertake the hazardous experi- 
ment of crossing the river in front of the Carisbrook's bows. For 
this mistake and its conséquences she is liable. The barges were In 
no respect to blâme, and the Carisbrook was also without fault. 

In the suit brought by the owner of the Valley Forge a decree may 
be entered dismissing the libel, with costs. In the other suit a decree 
may be entered in favor of the Carisbrook against the Valley Forge, 
but not against the tow. 



THE DEAN EICHMOND. 

(Circuit Court of Appeals, Second Circuit. Aprll 3, 1901.) 

No. 103. 

1. COLUSION— MOORBD VbSSBL. 

A presumption of négligence arises against a steamboat from the fact 
of a collision with a moored vessel, and imposes on the steamboat the 
burden of exonerating herself by exculpatory facts. 
8. Samb— Harbor Requlatioks. 

Laws N. Y. 1897, c. 378, provldlng that it shall not be lawful for any 
vessels to obstruct the waters of a harbor by lylng at the exterlor end of 
the wharves, except at their own risk of Injury from vessels enterlng 
or leavlng any adjacent docii, does not relieve a moving vessel from llabil- 
Ity for a collision with a vessel so moored, which did not unduly obstruct 
navigation, and where the moving vessel was not seeliing entraace to an 
adjacent slip. 

Appeal from the District Court of the United States for the East- 
ern District of New York. 

W. P. Prentice, for appellants. 
Herbert Green, for appellees. 

Before WALLACE, lACOMBE, and SHIPMAN, Circuit Judges. 

WALLACE, Circuit Judge. We agrée with the conclusions of 
fact and law expressed in the opinion of the leamed district judge 
who decided this cause in the court below respecting the négli- 
gence of the steamboat. 103 Ped. 701. He was of the opinion that, 
unless the libelant's canal boat was not in a proper place, a presump- 
tion of négligence arose against the steamboat from the fact of a 
collision with a moored vessel, and imposed upon her the burden 
of exonerating herself by exculpatory facts, and that the évidence 
did not meet the burden thus imposed upon her. It is unnecessary 
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to recapitulate the évidence, or add anytMng to his opinion, and 
we shall pass to the more serions question wMch has been argued 
upon this appeal. At t&e time of the collision the steamboat was 
maneuvering to enter her slip on the North river, between piers 31 
and 32, New York City, and the libelant's canal boat was Ijing tem- 
porarily at the exterior end of pier 33, outside, abreast, and made 
fast to another vessel, which was moored abreast the end of the 
pier. By chapter 378 of the Laws of the State of New York of 
1897 (section 879), it is provided as follows: 

"It shall not be lawful for any vessel, canal boat, barge, lighter or tug to 
obstruct the waters of the harbor by lying at the exterior end of the wharves 
in the waters of the North or East river except at thelr own risk of injury 
from vessels entering or leaWng any adjacent dock or pier; and any vessel, 
canal boat, barge, lighter or tug so lying shall not be entitled to claim or 
demand damages for any injury caused by any vessel entering or leaving any 
adjacent pier." 

As this statute was in force at the time of the collision, it is re- 
lied on in behaU of the steamboat as a complète défense to the 
action. The steamboat was not attempting to enter an adjacent 
dock, as pier 32 divided the dock she was intending to enter from 
the dock between that pier and pier 33. Although it has been cus- 
tomary for vessels to lie alongside the ends of the piers in the 
harbor of New York while discharging their cargoes, it has some- 
times happened that their présence there has tended to embarrass 
the movements of other vessels in leaving or entering the docks 
on either side. It was undoubtedly compétent for the législature 
to prohibit such a use of the piers, in the interests of the gênerai 
convenience and expediency. It was said of this statute in The 
Cincinnati (D. C.) 95 Fed. 302: "The statute undoubtedly intends 
to prevent the use of piers forming the boundaries of slips to or 
from which another vessel seeks entrance or exit." It was held 
in that case that the statute did not preclude a recovery by the in- 
jured vessel under a state of facts like those in the présent case. 
We think it to be the meaning of the statute to subject vessels 
lying at the ends of piers to ail risks of injury caused by other 
vessels in entering or leaving the docks next adjacent thereto. As 
it is in the nature of a pénal statute, it is not to be extended to 
cover cases which are not clearly within its terms. It is very loosely 
expressed. First, it déclares it not to be lawful for a vessel to lie 
at the end of the "wharves," except at her own risk as to vessels 
entering or leaving any adjacent "dock or pier"; and, secondly, 
déclares that such a vessel shall not recover for injuries caused to 
her by other vessels entering or leaving "any adjacent pier." The 
second provision is superfiuous, and no effect eau be given to it, 
because it includes only what has already been adequately pre- 
scribed by the first. The words "dock" and "pier" are apparently 
used indiscriminately to mean the same thing. They are used alter- 
natively in the first provision, while in the second the word "pier" 
alone is used, yet it is obvions that no distinction was intended 
in the two provisions. A vessel cannot enter a pier, yet the last 
provision uses the term "entering or leaving an adjacent pier," 
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thus treating a pier as the same thing as a dock. The statute does 
not say in terms that the offending vessel shall assume the risk 
for ail injuries caused by any vessel entering any dock or leaving 
any pier adjacent to that at which the offending vessel is lying, 
and there is room for interpreting it as meaning that she shall 
assume ail risk for injuries from vessels entering or leaving any 
dock or pier adjacent to the offending vessel. It has been held 
in several adjudications that a vessel so moored at the head of a 
pier as to obstruct the proper navigation of another vessel in making 
her entrance to, or exit from, her dock or wharf, as where she is 
not lying abreast the pier, or her bow or stern project across the 
dock, infringes on the privilèges of the other, and is responsible for 
the damages caused by a collision, if the other vessel has exercised 
due précautions. The Canima (0. C.) 32 Fed. 302; The Etruria 
(D. C.) 88 Fed. 555; The Martine Cilento (D. C.) 22 Fed. 859. The 
purpose of the présent statute would seem to be to remove ail con- 
troversy in such a case in respect to the extent of the obstruction 
caused by the manner in vrhich the vessel is moored, and in re- 
spect to the navigation of the vessel vrhose privilège has been in- 
fringed. A broader view of the statute is incompatible with the 
necessities of the harbor, which the législature may be presumed 
to hâve considered. 
The decree is afiirmed, with interest and costa. 
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BANK OF TOPEKA v. EATON et al. (CSrcult Court of App€als, First Cir- 
cuit. April 5, 1901.) No. 342. In Errer to the Circuit Court of the United 
States for the District of Massachusetts. Nelson H. Loomis (George A. Sand- 
erson, Harry L. Rollins, and Overmeyer, Mulvane & Gault, on the brief), for 
plaintiff in error. Henry Wheeler (Edward W. Hutchins, on the brief), for 
défendants in error Eaton & Fuller. Mayhew E. Hltch, for défendants In 
error Sanford & Keeley and others. Charles T. Gallagher, for défendants In 
error Riehardson and others. Before COLT, Clrcuiï Judge, and WEBB and 
BROWN, District Judges. 

PER CURIAM. This court concurs in the reasonlng of Judge Putnam, 
holding that the déclaration is Insufficient and sustaining the demurrer. Our 
conclusion therefore is, and it is so ordered, that the judgment of the circuit 
court be affirmed, with costs for the défendants In error. 100 Fed. 8. The 
judgment of the circuit court is afiirmed, with costs for the défendants in 
error. 



BRADLEY v. TURNBR. (Circuit Court of Appeals, Eighth Circuit. April 
4, 1901.) No. 1,428. In Error to the Circuit Court of the United States for the 
Disti'iCt of Minnesota. Action by Charles H. Bradley against A. B. Turner. 
There was a judgment for défendant, and plaintiff brings error. Affirmed. 
R. R. Briggs, for plaintitC in error. J. L. Washburn (W. D. Bailey, ou the 
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brlef), for défendant In error. Before CALDWELL, SANBORN, aud THAYER, 
Circuit Judges. 

CALDWELL, Circuit Judge. The complalnt in this case allèges in sub- 
stance tliat the plaintiff and J. E. Bail, Dan H. Bail, and John McKinley "en- 
tered into an agreement for the purpose of purchasing and selliug properties 
valuable for copper or for water power situate in the county of Ontonagon, in 
the State of Miehigan"; that the parties named negotiated with the owners of 
large tracts of land "with a view to organize a syndicate for the purpose of 
buying said properties and obtain their priée with options for said lands"; 
that the défendant, Turner, agree'd to purchase thèse lands, or such portion 
of the same as he might désire, at the priées given, or such other priées as 
might be obtained from the owners of the lands, and would pay the plaintiff 
and bis associâtes, for their services and for their profit in bringing the lands 
and the opportunity to purchase them to the attention of the défendant, the 
sum of $90,000 when the titles to the lands were approved by the légal ad- 
viser of the défendant, and the conveyances therefor consummated; that it 
was subseqnently agreed the défendant himself would undertake to complète 
the titles in considération of the plaintiff and bis associâtes accepting $65,000 
for their services and profit; that the défendant did thereafter form a syndi- 
cate and obtain titles for the lands in whole or in part, and that he volun- 
tarily abandoned such part as he did not acquire; that it was agreed between 
the Balls, McKinley, and the plaintiff that the Balls shoiild receive one-third 
of the profits of the transaction, McKinley one-third, and the plaintiff one- 
third, and that the Balls and McKinley hâve received their shares, but that 
the plaintiff's share, amounting to ?21,666.66, has not been paid, and judgment 
is asked for the amount. The answer dénies the allégations of the complalnt 
and avers "that in the years 1897 and 1898 one John McKinley, mentioned in 
the complaint, had some negotiation with the défendant loobing to the pur- 
chase and sale upon certain conditions of certain supposed copper lands in the 
State of Miehigan, including the lands, or some of the lands, described in the 
complaint, and many other tracts, but some time thereafter the said iicgotia- 
tions were mutually abandoned; the said McKinley, including his associâtes 
in interest, if he had any, not only being wholly unable to carry out the 
terms proposed in said negotiations, but the pai-ties in contemplation as pur- 
chasers also having declined further considération thereof." The John Mc- 
Kinley mentioned in this paragraph of the answer was one of the plaintiff's 
associâtes, and represented the plaintiff and his associâtes lu the transaction. 
At the close of ail the testimony in the case the court below directed a verdict 
for the défendant upon the ground, among others, that the uncontradicted 
évidence and the plaintiff's own letters showed that the averment of the an- 
swer which we hâve quoted was true, and that ail negotiations between the 
plaintiff and his associâtes on the one part, and the défendant on the other, 
were broben off and abandoned by mutual consent by reason of the inability 
of the plaintiff and his associâtes to comply with their engagements. To this 
direction of the court due exception was talien, and the same is hère assigned 
for error. After a most eareful and critical reading and considération of the 
évidence in the case, the court is unanimously of the opinion that there is an 
entlre f allure of proof to support the plaintiff's case, and that the court didi 
not err in directing the verdict for the défendant. No useful purpose would 
be subserved by setting out the testimony in the case. It raises no question 
of law, and the science of the law is not advanced by the discussion of mère 
faets, particularly so when they are of such a character as renders it highly 
improbable that they wUl ever arise In another case. It is sufBcient to say 
that it is perfectly clear upon the évidence that the contract set up in tha 
complaint was never consummated, but was abandoned by mutual consent of 
the parties and by reason of the inability of the plaintiff and his associâtes to 
comply therewith on their part, and that whatever of the lands were after- 
wards acquired by the défendant were acquired by a new and Independent 
contract with other and différent parties, with which the plaintiff and his 
associâtes had nothing whatever to do. The judgment of the circuit court la 
afflrmed. 
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CHRISTIB et al. t. GUAEANTY TRUST CO. OF NEW YOEK et al. (Cir- 
cuit Court of Appeals, Fifth Circuit. March 19, 1901.) No. 979. Appeal f rom 
the Circuit Court of the United States for the Eastem District of Texas. 
Before FARDEE and SHELBY, Circuit Judges, and TOULMIN, District 
Judge. 

TOULMIN, District Judge. Tlie suit of Guaranty Trust Co. of New York 
V. Galveston City R. Co., 107 Fed. 311, No. 969 upon tlie dociiet of this court, 
-wiiich bas just been disposed of by us, sets fortli ail the facts of the case of 
which this appeal is a branch. It is not necessary to repeat those facts hère, 
but it is material to the questions presented upon this appeal to make an addi- 
tional statement. The appeliants were interveners in that case in the circuit 
court, and respectively flled pétitions therein propounding claims against the 
fund in the custody of the court arising from the earnings of the railroad 
property in the hands of the receiver. The claim of appellant the Central 
Electric Company was held by the court to be a preferential claim, with an 
équitable lien superior'to that of the mortgage foreclosed in the suit, which 
ruling was sustained by this court. The claims of appeliants Gteorge A. 
Ohristle and Lovejoy & Sampson were decreed to be preferential liens under 
and by virtue of the statutes of the state of Texas. The decree of the circuit 
court on thèse claims was reversed. No decree was rendered by the circuit 
court on the claim of the Détroit Electrical Works, and under the rulings of 
this court it would not be allowed as a preferential claim or claim with a 
lien of any sort on the earnings of the property in the hands of the receiver. 
The appeliants appeal from the decree of the circuit court allowing the Guar- 
anty Trust Company of New York, trustée and complalnant in the foreclosure 
suit, $5,000 as compensation for Itself, and $25,000 as compensation for its 
solicitors, to be paid out of the earnings of the property in the hands of the 
receiver, as superior in rank and right to the claims of the appeliants. The 
appeliants, excepting the Central Electric Company, are creditors of the rail- 
road Company, with claims accrulng prior to the receivership, and, having 
been adjudged to hâve no lien or preferential claim upon the funds in the 
custody of the court, they are wlthout Interest in the decree from which they 
bave appealed, and their objections thereto should not be considered. The 
Central Electric Company was adjudged equitably entitled to the payment of 
Its claim out of the surplus earnings of the receivership prior to that of the 
bondholders; but, inasmuch as its claim is small and It appears that such sur- 
plus earnings are largely in excess of the amount necessary to pay such 
claim, and as the bondholders, who are the only parties substantially Inter- 
ested in the surplus earnings of the property whlle in the hands of the re- 
ceiver and in the allowanees made out of them to the trustée and its solicitors, 
do not complain, the objections to such allowanees on their merits are not de- 
termined or considered by us. Decree afflrme'd. 



HIERONYMUS et al. v. NEW YORK NAT. BUILDING & LOAN ASS'N. 
(Circuit Court of Appeals, Fifth Circuit. April 9, 1901.) No. 955. Appeal 
from the Circuit Court of the United States for the Southern District of Ala- 
bama. G. L. & H. T. Smith, for appellant. R. H. Clark and J. P. Hamilton, 
for appellee. Before FARDEE, McCOEMICK, and SHEIJBY, Circuit Judges. 

McCORMICK, Circuit Judge. This case is very accurately stated In the 
opinion of the learned judge of the circuit court, which Is reported in 101 Fed. 
12. In that opinion It appears that the issues made by the pleadings, the 
facts admitted or conclusively proved and the law applicable thereto, the 
laws of the state of New York, and the settled principles of décision illus- 
trated and established by the numerous adjudged cases referred to therein, 
were ail duly considered by the trial Judge; and the pointed and clear con- 
clusions reached by him appear to us to be fuUy sustained. On the final 
hearing Ju'dge Toulmin announced a further opinion, in thèse words: "In this 
case there are 80 grounds of demurrer assigned to the bill as amended. I 
think, as a whole, they are unnecessarlly voluminous and prolix. Some of 
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them, it seems to me, présent points not raised by the bill, and many of them 
tire répétitions of tlie same point As I understand the amendments to the 
blU, there are practlcally but two materlal questions raised by them: First, 
the question whether there was a binding contract growing out of the alleged 
représentations as to the time of the maturity of the stock of the défendant 
Company, — whether the time of maturity, alleged to hâve been fixed at seven 
years, could be arbitrarily fised at that perlod by the company, se as to re- 
lieve the complalnants, after that perlod, from the further payment of the 
charges provided for in the contract; and, second, whether the premium 
chargea was unauthorized by the laws of New York, and the contract, there- 
fore, usurious under those laws. This court held, on the hearing of the de- 
murrers to the bill as originally flled, that the contract was governed by the 
laws of New ïork, and that under those laws It was not usurious. I see now 
no reason to change that ruling. The New York statute governlng building 
and loan associations does not provide for the manner or mode of making 
loans to members of sueh associations, or of fixing the premiums to be paid 
by them, but it does provide that any premiums for loans made to such mem- 
bers shall not be deemed a violation of the provisions of any statute against 
usury. Andruss v. Association, 36 0. C. A. 336, 94 Fed. 575; Association v. 
Read, 93 N. Y. 474. If the statute had provided for the manner or mode of 
fixing the premiums to be pald, and such mode had not been followed, then 
the premium would hâve been unlawful. Douglass v. Kavanaugh, 32 0. O. A. 
107, 90 Fed. 375. By the terms of the contract providing for the payment of 
dues, premium, and interest, as the same is shown in the bill, the complaln- 
ants are not entitled to cancellation of the mortgage after paylng such charges 
for a perlod of seven years; it not appearing that complalnants' shares of 
stock aie fuUy paid. King v. Union (111. Sup.) 48 N. E. 677; Hohenshell v. 
Association (Mo. Sup.) 41 S. W. 948, 4 Am. & Eng. Dec. Eq. 9; O'Malley v. 
Association, 92 Hun, 572, 36 N. Y. Supp. 1016; People v. Preston, 140 N. Y. 
549, 35 N. E. 979, 24 L. R. A. 57; Weirman v. Union, 67 111. App. 550. My 
opinion Is that the demurrers involvlng the proposition contended for by the 
complainants, that the contract is a definlte and binding contract to satlsfy 
the debt in seven years. are well taken, and they are sustalned; also that the 
demurrers involvlng the proposition contended for, that the premium is un- 
lawful and usurious, are well taken, and they are sustalned. The demurrers 
presenting the point that the contract is governed by the laws of the state of 
New York, andi that imder those laws it is not usurious, are sustalned. AU 
other demurrers are overruled." The decree appealed from havlng been ren- 
dered by the learned judge in accordance with the vlews expressed in his 
opinions above referred to, there appears to us to be no error in the decree, 
and it is therefore afflrmed. 



HOBNINGHAUS et al. v. UNITED STATES. (Circuit Court of Appeals, 
Second Circuit. March 7, 1901.) No. 124. Appeal from the Circuit Court of 
the United States for the Southern District of New York. W. Wickham 
Smith, for appellants. Henry C. Platt, Asst. U. S. Atty. Before WAL- 
LACE, LACOMBE, and SHIPMAN, Circuit Judges. No opinion. Upon the 
answers recelved to questions certlfled to the suprême court (19 Sup. Ot. 305, 
43 L. Ed. 576), the décision of the circuit court is afflrmed. 



•RICHTER et aJ. v. ROBERTS et al. (Circuit Court of Appeals, Fifth Cir- 
cuit. Aprll 17, 1901.) No. 1,031. Appeal from the District Court of the United 
States for the Southern District of Florlda, G. Bowne Patterson, for appel- 
lants. John D. Rouse and Wm. Grant, for appellees. Dlsmlssed on stipula- 
tion of counsel. 
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WOOD V. CITY OF MOBILE. (Circuit Court of Appeals, Flfth Circuit 
April 2, 1901.) No. 940. Appeal from the Circuit Court of the United States 
for the Southern District of Alabama. See 90 Fed. 615. Before PABDEE, 
McCOKMICK, and SHBLBY, Circuit Judges. 

FARDEE, Circuit Judge. The bill in thls case has for its object, as stated 
In the appellant's brief, "the appointaient of a receiver to take charge of the 
old clty waterworks, generally known as the 'Steln Waterworks,' and to op- 
erate the same In supplying water to Mobile and Its Inhabltants, and to pré- 
serve the same and to coUect the Income therefrom under the direction of the 
court, untll the détermination of a suit In ejectment at common law brought 
by Wood against the clty of Mobile, then pendlng in the United States circuit 
court for the Southern district of Alabama. The bill further seeks to restrain 
the clty from dolng any acts tending to injure the property or water plant 
until the détermination of said suit at law, and also to restrain the city from 
taking water from Three-Mlle ereek, the soiu-ce of water supply of the Stein 
waterworks, to supply water through its proposed new waterworks to the 
clty and its Inhabitants, until the détermination of said suit at law, or until 
the further order of the court In the promises" ; and the contentions of the 
appellant In thls court are thei same as In the suit at law. Wood v. City of 
Mobile (Just declded) 107 Fed. 846. For the reasons given In the opinion Sn 
that case, the decree of the circuit court dismlssing the bill la now afflrmed. 



FRIBL V. UNITED STATES. (Circuit Court, S. D. New York. December 
18, 1900.) No. 1,258. Appeal by the Importer from a Décision of the Board 
of United States General Appraisers. W. Wiekham Smith, for Importer. 
Henry 0. Platt, Asst. U. S. Atty. 

TOWNSEND, District Judge. The merchandise comprlsing the Importa- 
tiens in thls case Is the same as that In the case of Keen SutterVe Co. t. U. S. 
(No. 2,163) 107 Fed. 263. The décision of the board of gênerai appraisers is 
reTeraed. 
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